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COURT  OJ'  APPEALS  OF  KENTUCKY. 


BAKBR  V.  BEST. 
(Piled  March  4,  1908— Not  to  be  reported.) 

1.  Actions — Owner  of  property — Liability  of  tor  accidents — In.  this 
action  by  B.  for  damages  for  injuries  sustained  by  falling  through  aa 
elevator  shaft,  Dunn  was  not  liable  because  it  is  shown  by  the  record 
that  his  purchase  of  the  property  was  not  complete  at  the  time  oC 
the   accident. 

2.  Same — The  verdict  against  Mrs.  B.,  the  owner,  seems  to  be  sup- 
ported by  the  evidence,  and  it  must  be  upheld.  The  evidence  com- 
plained of  could  not  have  prejudiced  appellant's  rights. 

B.  W.  Hall,  C.  H.  Shield  and  J.  B.  MbCormlck  for  appellant. 

W.  B.  Wlhite  for  appellee. 

Appeal  from  Montgomery  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

On  November  8,  1905,  J.  M.  Be^st  fell  through  an  elevator  shaft  in 
what  is  known  as  the  Tyler  Apperson  Building,  owned  by  Kate  S. 
Baker,  in  Mt.  Sterling,  Ky.;  he  brought  this  suit  to  recover  for  his 
Injuries,  against  her  and  J.  E.  Dunn.  The  court,  on  the  hearing  of 
the  case.  Instructed-  the  Jury  peremptorily  to  find  for  Dunn,  and  sub- 
mitted to  the  Jury  the  question  whether  Kate  S.  Baker  was  liable. 
Ttie  Jury  found  for  Beet  $600»  and  she  appeal}^. 

Dunn  made  a  proposition,  on  September  18,  to  buy  the  pioperty.  On 
November  7  hl-s  proposition  was  accepted;  a  deed  and  notes  were 
drawn  and  placed  in  the  hands  of  G.  H.  Shield,  to  be  delivered  by 
Shield,  if,  upon  an  examination  of  the  title,  he  appioved  it.  Best  was 
injured  on  the  el^th.  After  this,  on  the  twentieth,  Shield  examined 
the  title,  and  the  djBed  and  notes  were  delivered,  it  being  agreed 
between  the  parties  that  Dunn  should  take  the  rents  from  November 
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7th.  But  on  Noyember  8th  the  title  had  not  passed  from  Mrs.  Baker 
to  Dunn.  If  Shield  had  reported  adyersely  to  the  title,  the  deed  would 
not  have  been  delivered,  and  as  .he  had  not  reported  on  November  8, 
the  title  remained  in  Mrs.  Baker  until  the  deed  was  delivered  abso- 
lutly  to  Dunn.  The  circuit  court,  therefore,  properly  held  that  Dunn 
was  not  liable.  The  proof  for  Best  was  to  the  effect  that  the  build- 
ing was  rented  out  for  ofS^ces;  that  he  was  in  the  building  to  see  a 
lawyer  wiho  had  an  office  on  that  floor;  that  the  hallway  was  not 
lighted  so  that  he  could  see;  that  the  lawyer  had  two  rooms,  with  a 
door  in  each  entering  the  hallway,  and  between  these  two  rooms  was 
the  elevator  shaft,  with  a  door  entering  it;  that  the  door  of  the 
elevator  shaft  was  left  open,  and  he,  taking  it  for  the  door  to  the 
lawyer's  office,  walked  into  it  and  fell  down  the  shaft.  He  was  pre- 
cipitated to  the  cellar,  a  distance  of  18  feet,  according  to  hH  proof; 
was  conflned  to  his  bed  about  ten  days;  suffered  much  pain  in 
his  back  and  shoulders.  At  the  trial,  18  months  afterwards,  he  still 
continued  to  suffer,  and  had  been  unable  to  do  hard  manual  labor,  as 
b.efore  the  fall. 

The  verdict  of  the  Jury  for  $500  can  not  be  said  to  be  so  excessive 
as  to  indicate  passion  or  prejudice.  If  the  elevator  door  was  left 
open  in  a  dark,  unlighted  hall,  where  people  were  expected  to  come 
to  get  to  the  offices  on  either  side  of  the  hall,  it  was  a  question  for  the 
Jury  whether  ordinary  care  was  used;  because  strangers  using  the 
hallway  would  naturally  think,  without  notice  to  th©  contrary,  that 
open  doors  led  into  rooms  on  either  side.  It  was  incumbent  upon 
the  owner  of  the  property,  when  the  rooms  in  the  building  were 
rented  out  for  public  offices,  to  exercise  ordinary  care  to  keep  safe 
the  hallways  and  the  elevator  shaft.  Best  was  not  a  mere  licensee; 
he  was  a  person  invited  upon  the  premises;  for  all  persons  who  had 
business  with  the  lawyers  were,  by  implication.  Invited  to  their 
offices,  an<d  to  use  the  hallwaye  for  this  purpose. 

John  A.  Judy  was  introduced  as  a  witness  for  the  plaintiff,  and  was 
allowed  to  state  that  he  had  an  office  in  the  building,  and  that  he  had 
often  seen  the  elevator  door  standing  open  when  the  elevator  had 
been  moved  up  to  some  other  floor,  with  nothing  to  prevent  a  man 
from  stepping  into  it  and  falling  to  the  cellar  below.  It  H  Insisted 
for  the  appellant  that  this  evidence  is  incompetent,  for  the  reason 
that  negligence  on  one  day  in  leaving  the  door  open,  can  not  be 
shown  to  prove  negligence  on  another  day.  (Southern  Railway 
V.  Winchester,  32  Ky.  Law  Rep.,  19.)  We  think  the  evidence  should 
not  hove  been  admitted,  but  we  can  not  see  how  it  was  prejudicial  to 
the  defendant.  It  was  manifest  that  the  plaintiff  fell  through  the 
elevator  shaft.  This  was  undisputed.  There  was  no  proof  introduced 
by  the  defendant  to  the  effect  that  the  door  was  closed.  The  only 
effort  to  show  this  was  by  the  witness  who  helped  to  get  Best  out 
of  the  cellar,  and  he  said  that  he  understood  Best  to  say  that  he  had 
opened  the  door,  thinking  it  was  Judge  Hazelrlgg's  office  door,  but 
he  did  not  know  for  sure  w^hether  he  said  thiB  or  not.  The  plaintiff, 
Best,  testified  psitively  that  he  made  no  such  statement.  John  C. 
Wood,  introduced  by  the  defendant,  testified,  on  his  direct  examina- 
tion, that  Best  told  him.  Just  after  he  came  out  of  the  building,  that 
the  elevator  dbor  was  open  and  he  fell  through  it,  taking  it  for  the 
door  of  the  lawyer's  office.  The  Janitor  was  introduced  for  the  de- 
fendant, and  stated  that  on  the  day  Best  was  hurt,  he  had  not 
opened  that  door,  or  seen  it  open.  But  he  does  not  testify  it  was  not 
open,  or  that  he  had*  seen  it  that  day  closed.  This  being  all  the 
evidence  on  the  subject,  the  Jury  were  bound  to  believe,  under  the 
proof,  that  the  door  was  open  when  Best  fell  through  it;  and  the 
proof  that  the  door  was  open  on  some  other  day  could  have  had  no 
effect  on  the  verdict.    If  the  defendant  had  introduced  proof  showing 
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that  the  door  was  closed  and  that  Best  had  opened  It,  a  different  qae» 
tlon  would  be  presented.  But,  on  the  whole  record,  we  conclude  that 
the  substantial  rights  of  the  defendant  were  in  nowise  prejudiced  by 
the  admission  of  this  evidence,  and  that  a  new  trial  should  not  be 
Ci'inted. 

Judgment  affirmed. 


BLACK  RAVEN  COAL  CO.  y.  EDMONSON. 

(Filed  March  25.  1908— not  to  be  reported.) 

Detinue — ^Action  for  Specific  Articles—Recovery  for  Aggregate  Sum 
— ^Validity  of  Verdict — In  an  action  by  a  claimant  of  certain  specified  ar- 
ticles ol  household  furniture,  against  one  he  alleged  had  wrongfully 
taken  them,  to  recover  same  or  their  value  and  for  damages  for  their 
-detention,  where  the  value  of  each  item  was  separately  stated  in  the 
petition,  a  verdict  of  the  Jury  awarding  the  plaintiff  the  aggregate  value 
of  all  the  items  as  set  out  In  the  petition,  was  not  erroneous  in  that 
It  did  not  fix  the  separate  value  of  each  article  detained. 

D.  B.  Logan  for  appellant.  ^:U..:s  ' 

Chas.  W.  Logan  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  William  Rogers  Clay,  Commissioner,  affirm* 
Ing. 

Appellee,  L.  E.  Edmonson,  was  employed  as  a  coal  miner  by  appel« 
lant.  Black  Raven  Coal  Company,  In  its  mines  In  Bell  coimty,  Ken- 
tucky. It  rented  to  him  a  house  In  which  he  lived,  and,  at  the  same 
time,  sold  and  delivered  to  him  a  lot  of  household  furniture  for  the 
agreed  price  of  $76.  The  contract  of  sale,  which  was  dated  July  30, 
1906,  alter  setting  forth  the  articles  purchased  by  appellee,  has  the 
following  provision: 

"The  ownership  of  these  goods  to  remain  with  the  Black  Raven  Coal 
Company  in  full  until  I  have  sufficient  credit  in  the  office  to  pay  for 
the  same."  , 

In  November,  1906,  appellee  quit  working  for  appellant  and  secured 
employment  at  the  Straight  Creek  mines,  in  the  same  county.  For  the 
purpose  of  moving  his  household  fixtures  he  secured  two  wagons, 
which  were  driven  to  the  house  which  he  had  occupied  as  tenant  of 
appellant.  After  :a  considerable  portion  of  his  household  goods  was 
loaded  on  the  wagons,  the  parties  in  charge  of  them  were  directed  by 
appellant's  agents  not  to  remove  the  goods,  but  to  unload  the  same. 
Thereafter  appellee  instituted  this  action  in  the  Bell  Circuit  Court  to 
recover  the  articles  of  furniture  detained  by  appellant,  and,  in  his  pe- 
tition, described  each  and  every  article  and  the  value  thereof,  together 
with  the  aggregate  value  of  all  the  articles,  amounting  to  $179.90.  Ap- 
pellee also  asked  damages  in  the  sum  of  $175  for  the  detention  of  the 
furniture.  Appellant,  by  Its  answer,  denied  appellee's  ownership,  of 
the  first  twelve  items  of  property  sued  for,  and  admitted  that  it  held 
the  possession  and  averred  that  it  was  the  owner  of  these  twelve 
articles.  The  answer  further  denied  that  appellant  ever  withheld 
from,  or  prevented  appellee  from  taking  his  other  articles  of  house- 
hold or  kitchen  furniture,  but  charged  that  appellee  had  abandoned 
them  in  appellant's  tenement  house.  While  admitting  that  It  had 
«old  to  appellee  the  twelve  articles  r^erred  to,  it  alleged  that  he  had 
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never  paid  ftor  the  same,  but  still  owed  thereon  the  sum  of  ^43.06,  antf 
claimed  that  it  had  the  ri^rht  to  take  possession  of  the  goods  in  ques- 
tion and  hold,  them  until  they  were  paid  for.  Upon  the  hearing  of  the 
case  the  Jury  returned  a  verdict  in  favor  of  appellee.  Prom  an  order 
overruling  appellant's  motion  and  grounds  for  a  new  trial  this  appeal 
is  prosecuted. 

While  several  grounds  for  reversal  are  urged  appellant  relies  upon 
the  following  grounds  alone:  (1)  The  finding  of  the  jury,  that  appellee 
had  paid  for  the  goods  in  question,  was  flagrantly  against  the  weight  of 
the  evidence.  (2)  The  court  erred  in  giving  instruction  No.  3,  which 
fixed  the  value  of  each  of  the  articles  sought  to  be  recovered,  instead 
of  submitting  this  as  a  question  to  be  determined  by  the  jury.  (3)  The^ 
verdict  dl  the  jury  did  not  fix  the  value  of  the  several  articles  of  prop- 
erty separately,  and  was  not  sufficient  to  authorize  the  judgment  ren- 
dered. , 

First.  According  to  the  testimony  of  appellant's  bookkeeper,  appellee 
was  indebted  to  the  company,  as  shown  by  the  statements  taken  from 
its  books,  in  the  sum  of  $43.06,  at  the  time  he  attempted  to. take  the* 
furniture.    It  appears,  however,  that  at  the  end  of  the  month  of  Octo- 
be:  appellee's  indebtedness,  according  to  the  company's  statement,  was 
only  $5.53.,  Prior  to  that  time,  appellee  had  been  charged  with  $10, 
which  he,  as  surety,  had  agreed  to  pay  for  one  Woodyard.    Appellee 
contends  that  his  liability  to  the  company  was  only  in  the  event  Wood- 
yard  failed  to  pay  the  same,  and  that  in  uo  event  could  this  sum  of 
$10  be  charged  as  against  his  furniture.    Deducting  this  item  of  $10, 
appellant,  at  the  end  of  October,  would  have  been  indebted  to  appellee 
in  the  sum  of  $|4,47.  Appellee  also  testified  that  appellant's  bookkeeper 
told  him  that  he  had  paid  for  his  furniture  and  had  a  nice  snug  outfit,, 
and  that  he  (the  'bookkeeper)  would  tear  up  the  contract,  as  it  was  set- 
tled.   We  do  not  believe  that,  after  appellee  had  paid  for  his  furni- 
ture,  appellant   could  thereafter    make    advancements    to  him  which 
would  be  a  charge  against  it.    By  this  system  of  bookkeeping  he  could 
never  pay  for  the  furniture  as  long  as  he  owed  appellant  anythingr 
for  advancements  for  other   purposes.       At   any  rate,   the  question 
whether  he  had  paid  for  the  furniture  in  full  was  for  the  jury,  and  we 
are  unable  to  say  that  their  finding  was  flagrantly  against  the  weight 
of  the  evidence. 

Second.  In  instruction  No.  l  the  court  told  the  jury  t;hat,  If  they 
believed  appellant  detained  appellee's  goods,  they  should  And  !for  ap- 
pellee the  goods  so  detained,  or  the  value  of  the  goods  so  detained, 
not  exceeding  the  sum  of  $179.90;  also  the  damages  sustained  by  ap- 
pellee, not  exceeding  $175,  provided  the  jury  believed  that  appellee 
had  fully  paid  for  the  furniture  set  out  in  the  bill  of  sale.  By  instruc- 
tion 2  the  jury  were  told  that,  if  they  believed  appellee  voluntarily 
abandoned  the  household  goods  claimed  by  appellant,  then  they  should 
not  find  any  damages  against  appellant  tor  the  goods  it  did  not  claim. 
By  instrucMon  No.  3  the  jury  were  told  that  if  they  believed  appellant 
wrongfully  or  forcibly  took  possession  of  the  articles  of  persona]  prop- 
erty claimed  by  the  plaintiff  in  iiis  petition,  to  wit:  One  oak  dresser, 
worth  $10,  one  oak  washstand,  worth  $4.  and  so  on.  naming  each  arti- 
cle and  tile  value  thereof,  they  should  find  for  appellee  the  value  of 
said  articles,  not  exceeding  the  sum  of  $179.90,  and  in  addition  thereto 
such  damages  as  appellee  had  sustained,  not  exceeding  the  sum  ot 
$176,  the  amount  claimed  in  the  petition.  By  InBtruction  No.  4  the 
jury  were  told  that  appellant  had  the  right  to  take  possession  of  the 
articles  claimed  "by  It  in  its  answer  by  any  peaceable  means  If  appel- 
lee had  not  fully  paid  for  same;  and  if  appellee  had  not  fully  paid  for 
same,  they  should  find  ^or  appellants  as  to  said  articles  so  set  out  Ut 
\te  bill  ef  sale. ' 
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While  instruction  No.  3  was  unnecessary,  we  do  not  think  the  griTing 
of  ic  was  prejudicial  error.  It  does  not  fix  in  absolute  terms  the  value 
of  each  article,  but  submits  to  the  Jury  the  question  whether  or  not 
appellant  detained  certain  articles  therein  of  a  certain  specified  value, 
4m<l  provides  that  if  they  so  believe,  they  will  find  lor  appellee  the 
value  of  said  articles;  thus  still  leaving  to  the  jury  the  right  to  de- 
termine the  value  0|f  the  articles  so  detained,  furthermore,  the  value 
of  the  articles  set  forth  in  the  instructions  was  fixed  by  appellee  in  his 
petition  and  also  in  his  testimony,  and  there  was  no  evidence  to  show 
that  the  value  so  fixed  by  appellee  was  incorrect.  , 

Third.  The  verdict  returned  by  the  jury  is  as  follows:  "We,  the 
jury,  do  agree  and  find  for  the  plaintiff  the  sum  of  $179.90  for  value 
of  household  goods,  and  damage  of  $75  for  retaining  same."  Counsel 
for  appellant  contends  that,  under  section  330,  of  the  Civil  Code,  and 
the  rule  laid  down  in  Buckner  v.  Haggin,  3  Mon.,  59,  and  Yaung  v. 
Parsons,  &c.,  2  Met.,  499,  the  verdict  is  erroneous  in  that  it  does  not 
fix  the  value  of  the  several  articles  detained  by  a  separate  finding  as 
to  each.  The  effect  of  the  verdict,  however,  was  to  fix  the  aggregate 
value  of  the  articles  detained  according  to  the  total  sum  of  their  sepa- 
rate values  as  claimed  by  appellant  in  his  petition,  and  fixed  by  him 
In  his  testimony.  By  instruction  No.  3  it  was  left  to  the  jury  to  say 
whether  they  believed  from  the  evidence  that  appellant  detained  each 
article,  and  whether  it  was  worth  the  price  named  by  appellee  in  his 
I>etition  and  in  his  testimony.  By  finding  for  aippellee  in  the  total  sum 
fixed  by  him,  which  sum  was  made  up  of  the  separate  values  also 
fixed  Jby  him,  the  jury,  in  effect,  found  the  separate  values  of  the  vari- 
ous articles  to  be  the  same  as  fixed  by  appellee.  Furthermore,  the 
judgment  entered  upon  the  verdict  provided  for  the  recovery  of  the 
several  articles  according  to  the  separate  value  fixed  on  each.  Under 
^hls  judgment  appellant  could  either  return  the  various  articles  or  in 
lieu  thereof  pay  the  value  as  fixed  therein.  Under  these  circumstances 
we  do  not  think  the  failure  of  the  jury  to  find  the  separate  value  of  the 
articles  detained  was  prejudicial  to  the  substantial  rights  of  the  ap- 
"pellant. 

For  the  reasons  given,  the  judgment  is  aflflrmed. 


SLAUGHTER  v.  DITTO. 

(Filed  March  25,  1908— Not  to  be  reported.) 

Married  Women— Contract — ^Note  for  Worthless  Stock — Saving  Hus- 
band  from  Prosecution — Validity  of  Contract — 'Ratification — Estoppel — 
Where  a  note  was  executed  by  a  married  woman  for  stock  in  a 
pants  factory,  which  was  at  the  time  worthless,  which  fact  was  un- 
known to  her,  and  because  of  representations  made  to  her  that  if  she 
•did  not  purchase  the  stock  her  husband  would  be  prosecuted  on  a 
charge  of  burning  the  factory,  in  an  action  thereon  it  was  competent 
for  the  wife  to  testify  to  statements  made  to  her  by  her  husband  to 
Induce  her  to  sign  the  note  and  thereby  save  him  from  a  prosecution 
jfor  arson,  such  evidence  being  competent  for  the  purpose  of  showing 
her  condition  of  mind  at  the  time  she  signed  the  note;  and  the  fact 
that  she  subsequently  made  a  payment  on  the  note  when  in  the  same 
•condition  of  mind,  did  not  amount  to  a  ratification  of  the  contract,  or 
estop  her  from  making  defense  to  the  remainder,  or  to  recover  back 
the  sum  paid. 

Geo.  W:  Jolly  and  W.  Scott  Morrison  for  appellant. 

Sweeney,  Ellis  &  Sweeney  and  Little  &  Slack  for  appellee. 
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Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

This  is  the  second  appeal  of  this  case.  The  former  opinion  may  be 
found  in  28  Ky.  Law  Rep.,  1165,  but  a  brief  statement  of  the  facjts  will 
be  necessary  to  present  the  objeodoin«  urged  by  appellant.    ' 

On  June  30,  1903,  the  appellee,  Clara  L.  Ditto,  executed  to  appel- 
lant, Slaughter,  a  note  for  $1,600.  The  note  recited  that  it  was  giyea 
as  the  purchase  price  of  thirty-three  shares  of  stock  in  the  Owensboro 
Pants  Manufacturing  Co. — the  stock  being  pledged  as  collateral  se- 
curity for  the  note.  In  October,  1903,  Mrs.  Ditto  paid  $1,000  on  the 
note,  and  afterwards  Slaughter  brought  suit  to  recover  the  balance. 
In  answer  to  this  suit,  Mrs.  Ditto  averred  that  the  note  was  executed 
without  consideration,  that  the  stock  for  which  it  purported  to  be 
given  was  worthless,  and  further,  that  tbe  note,  as  well  as  the  $1,000^ 
paid  thereon  was  procured  by  fraud  and  duress.  She  tendered  with 
her  answer  the  shares  of  stock,  and  sought  to  recover  upon  a  counter- 
claim the  $1,000  paid  Slaughter.  Upon  the  first  trial,  from  which  the 
former  appeal  was  prosecuted,  the  lower  court  peremptorily  instructed 
the  jury  to  find  for  Slaughter. 

On  the  first  trial,  as  on  the  one  from  which  this  appeal  is  prose- 
cuted, the  evidence  shows  that  the  stock  in  the.  pants  company  wae 
worthless,  and  had  no  market  value,  and  that  Slaughter  knew  this,, 
but  that  Mrs.  Ditto  did  not.  There  was  also  evidence  that  the  hud- 
band  of  Mrs.  Ditto  had  been  arrested  tor  burning  the  pants  factory, 
which  was  heavily  insured,  and  that  his  examining  trial  was  to  be 
held  on  the  day  the  note  was  executed.  Mrs.  Ditto  and*  her  husband 
lived  in  Owen-sboro.  The  note  was  written  in  the  law  office  of  Miller 
&  Todd,  and  was  taken  from  there  by  her  husband,  who  returned  in 
a  few  minutes  afterwards  with  the  note  signed  by  Mrs.  Ditto. 

On  the  former  trial,  as  appears  from  the  opinion,  Mrs.  Ditto  offered 
to  testify  that  when  her  husband  presented  the  note  to  her,  he  told 
her  that  Slaughter  would  not  consent  that  Mr.  Miller,  an  attorney 
whom  he  was  anxious  to  secure  in  his  defense,  might  appear  for  him, 
and  that  unless  the  note  was  executed  Slaughter  would  become  a  wit- 
ness against  her  husband,  and  relate  facts  which  would  be  very  dam- 
aging to  him  in  the  prosecution.  That,  influenced  by  these  statements^ 
she  signed  the  note,  and  that  she  paid  the  $1,000  on  the  note  under 
threats  made  by  Slaughter,  which  were  reported  to  her  by  her  hus- 
band, that  he.  Slaughter,  would  go  before  the  grand  jury  and  procure 
an  indictment  against  her  husband  unless  the  $1,000  was  paid.  In 
reference  to  this  evidence,  this  court  said  that,  although  both  Mrs. 
Ditto  and  her  husband  could  not  testify,  it  was  competent  for  her  to 
relate  what  her  husband  said  to  her  at  the  time  she  signed  the  note, 
and  when  she  paid  the  $1,000,  for  the  purpose  of  showing  her  state  of 
mind,  and  to  illustrate  whether  her  signature  and  the  payment  were 
obtained  by  fraud  or  duress.  The  court  further  said  that  there  was 
sufficient  evidence  upon  the  question  of  fraud  and  duress  to  take 
the  case  to  the  jury,  and  as  the  evidence  upon  the  last  trial  was  in 
substance  the  same  as  upon  the  first,  the  case  was  properly  submitted 
to  the  jury. 

On  the  trial  from  which  this  appeal  is  prosecuted,  Mrs.  Ditto  tes- 
tified that  she  never  bought  any  stock  in  the  Owensboro  Pants  Co. 
from  Slaughter,  or  had  any  conversation  with  iSlaughter,  or  any  other 
person,  in  regard  to  the  stock,  and  had  no  idea  what  it  was  worth; 
that  on  the  day  she  signed  the  notes  she  knew  that  her  husband  was 
to  appear  before  the  county  judge  on  the  charge  of  arson,  accused  of 
being  implicated  in  the  burning  of  the  Owensboro  Pants  Co.'s  plant; 
and  that  her  husband  had  been  endeavoring  to  employ  Mr.  Miller  as 
an  attorney  to  defend  him  in  the  prosecution;  that  on  the  morning 
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of  the  day  the  prosecution  was  set  for  trial  her  husband  brought  her 
the  note  sued  on,  and  she  signed  it,  because  her  husband  told  her  if 
•she  did  not  sign  it  Mr.  Slaughter  would  not  let  Mir.  Miller  represent 
him,  and  Mr.  Slaughter  was  going  to  appear  against  him  as  a  witness 
in  the  prosecution;  that  at  the  time  she  was  greatly  distressed  and 
would  not  have  signed  the  note  except  for  the  fear  and  mental  dis- 
tress under  which  she  was  laboring.  She  further  testified  that  when 
she  made  the  payment  of  one  thousand  dollars,  that  her  husband  told 
her  the  note  that  she  had  signed  was  due  and  that  Slaughter  had  said 
to  him  that  the  grand  Jury  would  soon  be  in  session  and  that  unless 
she  made  a  payment  on  the  note  he  would  appear  before  the  grand 
Jury  against  her  husband,  and  that  induced  by  the  fear  that  her  hus- 
band would  be  prosecuted  by  Slaughter,  she  paid  $1,000,  and  did  not 
know  at  the  time  that  she  was  not  liable  on  the  note.  While  Mrs. 
Ditto  was  testifying,  the  court  frequently  admonished  the  Jury  that 
the  statements  made  to  her  by  her  husband  were  only  competent  for 
the  purpose  of  showing  her  state  of  mind  at  f^e  time  she  signed  the 
note,  and  when  she  made  the  payment  of  $1,000. 

Slaughter,  on  the  witness  stand,  denied  that  he  had  ever  threatened 
to  prosecute  Ditto,  or  that  he  had  interfered  with  his  employment  of 
Mr.  Miller.  That  while  in  Miller'-s  office  on  the  morning  before  men- 
tioned. Ditto  said  to  him:  "I  will  buy  your  stoclc,  or  at  least  my  wife 
will;  I  will  give  you  fifty  cents  on  the  dollar;"  that  he  asked  Mr. 
Miller  to  draw  up  a  note,  and  Ditto  took  it  and  went  out  to  get  his 
wife's  signature,  returning  in  about  fifteen  minutes  with  the  note 
signed  by  her.  That  he  also  took  with  him  notes  to  be  signed  by  his 
wife  payable  to  Brown  and  Rinehart,  who,  in  connection  with  Slaugh- 
ter had  been  induced  by  Ditto  to  buy  stock  in  the  pants  company.  It 
may  be  here  remarked  that  Slaughter,  Rinehart  and  Brown  claimed 
that  Ditto  had  Induced  them  to  purchase  the  stock  by  misrepresenta- 
tion and  fraud  as  to  its  value,  and  that  they  were  about  to,  or  had, 
instituted  proceedings  against  Ditto  to  recover  from  him  the  purchase 
price  paid,  upon  the  ground  that  he  had  practiced  a  fraud  upon  them. 

Appellant  offered  to  prove  by  Rinehart  and  Brown  that  on  the  occa- 
sion that  Slaughter  sold  his  stock  and  took  Mrs.  Ditto's  note  therefor, 
that  they  also  sold  their  stock  to  her,  and  she  executed  notes  to  them; 
but  this  evidence  the  court  excluded. 

Ditto  was  introduced  in  rebuttal,  and  asked  if,  on  June  30,  or  at 
any  other  time,  he  made  a  proposition  to  Slaughter  to  buy  his  stock 
for  his  wife;  and.  over  objection,  he  answered  that  he  did  not — the 
court,  at  the  time,  admonishing  the  Jury  that  his  evidence  was  only 
competent  for  the  purpose  of  contradicting  what  Slaughter  said. 

Upon  the  conclusion  of  the  evidence,  the  court  instructed  the  Jury, 
hi  substance,  that  if  they  believed  that  there  was  no  valuable  consid- 
eration for  the  execution  of  the  note,  or  that  it  was  signed  by  Mrs. 
Ditto  under  fraud  or  duress,  and  that  the  thousand  dollars  was 
obtained  by  fraud  or  duress,  they  should  find  for  the  defendant. 

The  Jury  returned  a  verdict  finding  that  Slaughter  was  not  entitled 
to  anything  on  his  note,  but  that  Mrs.  Ditto  should  recover  from  him 
$1,000.00.  From^  a  Judgment  on  this  verdict  Slaughter  appeals,  and 
asks  its  reversal  upon  the  ground  that  the  trial  Judge  erred,  (first)  in 
refusing  to  permit  Rinehart  and  Brown  to  testify  that  they  sold  some 
of  the  capital  stock  of  the  Oweu'Sboro  Pants  Company  to  appellee  on 
the  day  it  is  alleged  she  purchased  the  stock  from  appellant;  (second) 
in  permitting  appellee's  husband  to  testify  after  she  had  elected  to 
and  did.make  herself  a  witness;  (third)  in  giving  and  refusing  instruc- 
tions; (fourth)  that  the  verdict  is  against  the  evidence,  as  there  is 
no  evidence  showing  that  appellant  ever  threatened  the  husband  of 
appellee,  or  that  he  practiced  any  fraud  or  duress  upon  her. 

We  think  the  evidence  clearly  establishes  that  the  stock  for  which 
t  is  said  appellee  executed  the  note  was,  at  the  time,  worthless,  so 
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that  it  may  safely  be  fiald  there  was  no  valuable  consideration  for 
the  execution  of  the  note,  and  it  would  be  a  manifest  injustice  to 
require  appellee  to  pay  for  the  stock.  It  Is  also  clear  that  appellee,  at 
the  time  she  Big:ned  the  note,  did  not  know  anything  about  the  value 
of  the  stock,  and  all  the  circumstances  point  to  the  conclusion  that 
she  was  induced  to  sign  the  note  because  of  the  representations  made 
to  her  by  her  husband  that  unless  she  did  sign  it,  Mr.  Miller  would 
not  appear  as  coun'sel  for  her  husband  in  the  pending  prosecution 
against  him,  end  that  appellant  would  testify  for  the  Commonwealth. 
At  the  time  the  note  was  signed,  the  prosecution  against  her  hus- 
band for  arson  had  been  called  for  trial  before  the  county  Judge  in 
the  court  house — the  trial  being  delayed  by  the  efforts  of  the  parties 
to  make  arrangements  about  the  execution  of  this  note.  The  circum- 
stances surrounding  the  sale  of  the  stock  in  Mr.  Miller's  office,  and 
the  execution  of  the  note  immediately  afterward-s,  strongly  support 
the  conclusion  that  Ditto  was  apprehensive  that  unless  he  procured  his 
wife's  signature  to  the  note,  that  Slaughter  would  take  some  part  in 
the  prosecution  against  him;  and  that  he  prevailed  on  his  wife  to 
sign  the  note  h¥  making  statements  of  this  character  to  her.  Under 
the  circumstances,  situated,  as  she  was,  it  is  easy  to  understand  that 
she  would  willingly  and  readily  believe  any  statements  her  husband 
might  make,  and  do  anything  he  asked  her  to  do  to  help  him  out  of 
the  trouble  he  was  involved  in.  Mr.  Miller  had  no  part  whatever  in 
the  sale  of  the  stock — nor  anything  to  do  with  the  conversation  that 
took  place  between  Slaughter  and  Ditto  in  reference  to  it — or  with 
procuring  Mrs.  Ditto's  signature  to  the  note.  His  only  connection 
with  the  matter  consisted  in  the  fact  that  the  parties  happened  to 
be  in  his  office. 

The  evidence  proposed  to  be  made  by  Rinehart  and  Brown  was  not 
competent,  as  neither  of  them  sold  Mrs.  Ditto  any  stock  in  person,  or 
had  any  conversation  with  her  about  the  sale  of  Uielr  stock.  It  seems 
not  improbable  that  Ditto  was  as  anxious  to  pacify  them  as  he  was 
to  make  terms  with  Slaughter,  to  the  end  that  he  might  have  the  good 
Influence,  or,  at  least,  not  their  opposition,  in  the  pending  prosecution 
against  him,  and  it  is  likely  that  he  made  some  statements  to  his  wife 
to  induce  her  to  sign  their  notes,  as  he  took  fhem  with  the  Slaughter 
note  to  get  her  signature;  but,  upon  this  point,  we  express  no  opinion 
as  the  question  is  not  before  us,  and  only  mention  it  to  illustrate  the 
fact  that,  in  no  aspect  of  the  case,  could  the  evidence  of  Rinehart  and 
Brown  that  Mrs.  Ditto  bought  their  stock  be  competent,  in  the  absence 
of  evidence  showing  the  circumstances  under  which  Mrs.  Ditto  bought 
it,  or  any  statements  made  by  or  to  her  at  the  time  she  signed  the 
notes. 

At  the  time  Mrs.  Ditto  paid  the  $1,000.00,  she  was  laboring  under 
the  same  condition  of  mind  as  when  she  executed  the  note,  and  from 
her  'Statements  was  induced  to  make  the  payment  by  reason  of  the 
fact  that  she  feared  unless  she  did  so,  Mr.  Slaughter  would  renew 
the  prosecution  of  her  husband  on  the  charge  of  arson.  Her  payment 
of  this  money  under  the  circumstances  did  not  amount  to  a  ratification 
of  the  contract,  nor  is  she  estopped  by  it  from  making  defenses  to  the 
remainder  of  the  note,  or  seeking  to  recover  this  sum  back.  Ijooking 
at  it  from  her  standpoint,  and  the  Jury  were  at  liberty  to  accept  her 
version  as  true,  the  entire  transaction,  so  far  as  she  was  concerned, 
was  fraudulent  and  without  valuable  consideration.  She  testifies  that 
when  she  made  this  payment  she  did  not  know  her  legal  rights,  or 
that  she  had  a  valid  defense  against  the  note.  Under  these  circum- 
stances, her  payment  can  not  be  deemed  to  be  a  waiver,  estoppel  or 
ratification. 

In  respect  to  the  assigned  error  in  permitting  Ditto  to  testify  in  re- 
buttal as  to  what  Slaughter  said  relative  to  the  conversation  in  Mr. 
Miller's  office — admitting  that  it  was  incompetent,  under  that  provision 
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of  the  Code  forbidding  both  the  husband  and  wife  from 'testifying,  it 
oould  not  have  been  prejudicial  to  appellant,  because  it  was  really  im- 
material. It  threw  no  light  whatever  upon  the  only  two  questions 
involved  in  the  case,  which  were,  the  want  of  consideration,  and  Mrs. 
Ditto's  mental  condition  at  the  time  she  signed  the  note. 

The  case,  for  appellee,  might  well  have  been  rested  under  the  evi- 
dence upon  the  single  proposition  that  there  was  no  valuable  consid- 
eration for  the  execution  of  the  note,  or  the  payment  of  the  one  thou- 
sand dollars ;  and,  therefore,  appellee  was  entitled  to  the  Judgment  ren- 
dered in  her  favor. 

The  Instructions  presented  to  the  Jury  the  only  issues  in  the  case. 

We  find,  in  the  record,  no  substantial  error  to  the  prejudice  of 
appellant,  and  the  Judgment  of  the  lower  court  is  affirmed. 


KENTUCKY  UNION  CO.  v.  COMMONWEALTH. 
(Piled  March  25.  1908— To  be  reported.) 

1.  Land— ^Forfeiture  for  Taxes — Redemption^^Penalties  and  Interest 
— It  was  competent  for  the  Legislature  to  provide  in  the  revenue  act 
of  March  15,  1906,  that  the  amount  paid  to  remove  cause  of  forfeiture, 
where  land  was  sold  for  unpaid  taxes,  should  be  the  taxes  -without  in- 
terest or  penalties  for  the  years  named  and  if  in  adding  penalties  and 
interest  the  Legislature  exceeded  its  constitutional  authority  the  act 
would  be  void  only  in  so  far  as  it  exceeded  such  authority  and  the 
penalty  and  interest  would  be  eliminated. 

2.  Same — ^Recovery  of  Land — Deed — Boundary — Exclusions — The  rule 
is  universal  that  where  one  seeks  to  recover  land  under  a  grant  or 
deed  which  does  not  convey  all  the  land  within  the  boundary  described 
he  must  show  that  the  land  sought  to  be  recovered  is  within  the 
boundary  and  without  the  exclusions. 

3.  Same — Petition — ^Allegations — In  an  action  for  the  forfeiture  of 
land  for  non-payment  of  taxes  under  the  act  of  March  15,  1906,  it  is 
not  necessary  for  the  petition  to  describe  more  than  the  tract  of  land, 
the  title  to  which  is  sought  to  be  foiteited. 

4.  Large  Boundary — Many  Occupants — Judgment — ^Description — Par- 
tial Sale — an  an  action  for  the  forfeiture  of  a  large  boundary  of  land 
on  which  there  are  many  occupants,  it  is  not  necessary  for  the  Judg- 
ment to  ascertain  and  describe  the  parts  of  the  land  held  by  the  sev- 
eral occupants.  If  at  the  hearing  it  should  appear  that  the  title  as  to 
certain  parts  only  of  the  tracts  would  pass  to  the  purchaser  imder 
a  eale,  the  statute  would  be  complied  with  by  a  sale  of  the  title 
covering  those  parts  alone.  In  any  event,  it  is  the  duty  of  the  court 
to  prescribe  what  parts  thereof  shall  be  sold.  If  less  than  the  whole 
is  to  be  sold. 

6.  Re-purchasing  Land — Time  Allowed — ^Under  the  provision  of  the 
act  the  defendant  has  until  the  close  of  the  first  term  after  the  Judg- 
ment of  forfeiture  is  entered  in  which  to  file  his  petition  and  bond  to 
purchase  back  the  land,  and  it  was  error  of  the  court  to  order  a  sale 
of  the  land  before  the  time  elapsed  in  which  defendant  could  file  such 
petition. 

W.  B.  Dixon,  Louis  B.  Wehle  and  Cleon  K.  Calvert  for  appellant. 

Ira  Fields  and  James  H.  Jeffries  for  appellee. 

Appeal  from  Leslie  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  reversing. 
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This  appeal  presents  for  consideration  questions  as  to  the  consti- 
tutionality of  article  3,  of  the  Revenue  and  Taxation  Act,  approved 
March  15,  1906,  and  of  practice  and  procedure  thereunder. 

On  the  20th  day  of  April,  1907,  the  Commonwealth  o|  Kentucky, 
by  Ira  Fields,  Commonwealth's  attorney,  in  and  for  the  thirty-third 
Judicial  district  of  Kentucky,  which  includes  Leslie  county,  filed  its 
petition  in  the  Leslie  Circuit  Court  against  appellant,  a^eging,  among 
other  things,  that  on  the  12th  day  of  June,  1872,  the  Commonwealth 
of  Kentucky  granted  to  Stephen  G.  Reid,  hy  letters  patent,  forty  thou- 
sand acres  of  land  in  Perry,  now  Leslie  county,  Kentucky,  a  copy  of 
the  grant  being  filed  with,  and  as  a  part  of,  the  ipetition.  The  peti- 
tion also  described  the  land  by  metes  and  bounds,  courses  and  dis- 
tances, and  alleged  that  the  corporate  defendant,  appellant  here,  under, 
through  and  by  virtue  of,  divers  mesne  conveyances,  from  the  patentee, 
was  the  claimant  of  said  tract  of  land  under  said  patent. 

The  petition  further  alleged  that  aippellant  and  its  predecessors  in 
title  had  failed  to  list  said  tract  of  land,  or  any  part  of  it  for  assess- 
ment and  taxation,  as  of  September  15,  1901,  September  15,  1902, 
September  15,  1903,  September  15,  1904,  and  September  15,  1905,  and 
had  60  failed  to  list  the  same  as  of  each  and  all  of  said  dates;  and  had 
failed  to  pay  the  taxes  charged,  and  which  should  have  been  charged 
against  said  tract  of  land  assessible  as  of  said  dates,  and  had  failed 
to  pay  such  taxes  assessible  as  of  any  of  said  dates.  The  prayer  was 
for  judgment  against  appellant,  forfeiting  and  transferring  to  the 
Commonwealth  of  Kentucky  all  of  appellant's  claims,  title,  right  and 
interest  in  and  to  all  of  said  tract  of  land,  and  for  costs.  By  an 
amended  petition  the  prayer  was  enlarged  and  asked  for  a  sale  of  all 
the  title,  interest  and  claim  of  appellant  in  and  to  all  of  said  tract  of 
land. 

'Appellant  appeared  and  filed  general  demurrer  to  the  petition  at 
September  rules,  1907,  which  was  overruled  at  the  regular  October 
term.  The  appellant  elected  to  stand  on  its  demurrer  and  declined  to 
answer.  At  the  same  term  the  case  was  set  down  for  hearing  and 
trial  before  a  Jury,  and  upon  a  verdict  in  favor  of  plaintiff  the  court 
entered  a  Judgment  forfeiting  and  transferring  to  the  Commonwealth 
the  right,  title,  interest  and  claim  oif  appellant  in  and  to  the  said  tfact 
of  land  described  in  the  petition  and  Judgment;  and  further  adjudged 
that  the  title  so  forfeited  and  transferred  to  the  Commonwealth  be 
sold  by  the  master  commissioner.  The  Judgment  contains  the  usual 
provisions  for  a  sale  by  a  master  commissioner,  and  authorizes  the 
commissioner  to  sell  said  tract  of  land  as  a  whole  or  in  parcels  to 
suit  purchasers 

By  further  provision  of  the  Judgment  the  master  commissioner  was 
directed  not  to  advertise  the  sale  until  aifter  the  close  of  the  regular 
February,  1908,  term  of  court. 

Complaining  of  errors  in  this  Judgment,  appellant  prosecutes  this 
appeal. 

Appellant,  confessing  as  true  the  allegations  of  the  petition,  relies 
for  reversal  uipon  the  alleged  unconstitutionality  of  the  act  upon 
which  the  proceedings  were  based,  and  further  claims  that  as  the  peti- 
tion did  not  allege,  nor  the  Judgment  ascertain,  what  part's  of  the 
{forty  thousand  acres  had  been  occupied,  and  taxes  paid  thereon  by  oc- 
cupants, the  petition  is  detfective,  and  the  Judgment  erroneous. 

The  questions  thus  presented  for  determination  by  this  court  are 
(1st)  is  article  3,  of  the  revenue  and  taxation  act,  approved  March 
15.  1906.  a  constitutional  exercise  of  legislative  authority;  (2d)  is  the 
judgment  erroneous  in  that  the  petition  fails  to  allege  or  the  Judgment 
to  ascertain  the  various  persons  who  had  occupied  and  paid  taxes  on 
lands  within  said  forty  thousand  acre  boundary  for  five  years  next 
preceding  the  Judgment  of  forfeiture;   and  (3d)  did  the  court  err  in 
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entering  judgment  of  sale  at  the  same  term  at  which  the  judgment 
of  forfeiture  was  entered? 

The  constitutionality  of  this  article  was  considered  and  upheld  by 
this  court  in  an  exhaustive  opinion  written  by  Chief  Justice  O'Rear 
in  Eastern  Kentucky  Coal  Lands  Corporation  v.  Commonwealth,  32 
Ky.  Law  Rep.,  129,  106  S.  W.,  260,  and  it  is  not  necessary  to  again 
r^er  to  the  various  objections  there  urged,  and  passed  upon  by  the 
court.  Upon  further  consideration,  we  are  satisfied  that  the  conclu- 
sions there  reached  are  correct. 

It  is  contended  by  appellant  that  under  the  act  of  1906  a  failure  to 
list  land  (for  assessment  and  to  pay  the  taxes  thereon  for  the  years 
1902,  1903,  1904,  1905  and  1906  is  visited  with  a  different  and  heavier 
penalty  than  was  .provided  by  law  in  force  during  those  years.  It  is 
by  no  means  certain  that  the  act  accomplishes  any  sueh  result;  1>tit 
if  it  did  it  would  result  in 'making  void  only  the  penalties  and  interest 
provided  for  the  default,  and  would  not  affect  any  other  portion  of  the 
act.  The  act  expressly  provides  that  it  is  enacted  in  detail  and  that 
each  provision  shall  stand  by  itself  unaffected  by  any  other  portion 
that  for  any  reason  might  be  invalid.  The  act  is  a  comprehensive 
revenue  measure  and  this  result  would  {follow  had  there  been  no  such 
proYi^on. 

It  was  clearly  competent  for  the  Legislature  to  prescribe  that  Che 
amount  to  be  paid  to  remove  cause  of  forfeiture  should  be  the  taxes, 
without  interest  or  penalties,  for  the  years  named;  and  if,  in  adding 
penalties  and  interest,  the  Legislature  exceeded  Its  constitutional 
authority,  the  article  would  be  void  only  in  so  far  as  it  exceeded  sucli 
authority;  and  the  penalty  and  interest  would  be  eliminated.  The 
penalty  and  interest  can  be  stricken  out  and  that  which  remains  is 
complete  within  itself,  and  capable  of  being  executed  in  accordance 
with  the  apparent  legislative  intent.  Similar  objections  were  urged 
In  Hoke  v.  Commonwealth,  79  Ky.,  567,  and  Muir's  Adm'r  v.  City  of 
Bardstown,  120  Ky.,  739,  and  in  each  case,  where  penalty  was  pro- 
vided, the  act  was  held  void  only  to  the  extent  of  the  penalty  im- 
posed. 

No  question,  however,  concerning  the  validity  of  the  provisions  of 
the  act  as  to  what  penalties  the  appellant  should  pay  for  its  delin- 
quency during  the  years  1902,  1903,  1904,  1905  and  1906  arises  in  this 
case.  It  has  not  attempted  either  to  list  its  land  or  offered  to  pay 
any  taxes,  though  the  act  gave  ample  time,  after  it  became  a  law,  for 
compliance  with  ijs  provisions.  (Mulvey  v.  Boston,  83  N.  E.,  402:  de- 
cided January  14,  1908:  Terry  v.  Anderson.  95  TJ.  S.,  628;  Black  on 
Tax  Titles,  sections  279-286.)  Had  the  appellant  attempted  to  comply 
It  could  then  have  contested'  or  disregarded  any  unconstitutional  pro- 
vision df  the  act. 

As  we  held  in  the  case  of  Eastern  Kentucky  Coal  Lands  Corporation 
T.  Commonwealth,  32  Ky.  Law  Rep.,  129;  106  S.  W.,  260,  it  was  compe- 
tent for  the  Legislature,  in  the  exercise  of  the  taxing  power,  to  pro- 
vide a  forfeiture  for  a  failure  to  list  pronerty  for  assessment  and  pay 
the  taxes  due  thereon.  The  penalty  of  forfeiture  provided  by  the  act 
is  not  for  a  past  delinquency,  but  for  a  failure  to  list  and  pay  after  the 
act  went  into  effect  and  within  the  time  there  provided.  We  are  here 
concerned  only  with  this  feature  of  the  act,  and  it  has  no  semblance 
of  an  ex  j>ost  facto  law. 

Apoellant  contends  that,  if  the  act  is  constitutional,  the  petition 
Is  defective,  and  that  the  general  demurrer  thereto  should  have  been 
sustained,  because  the  petition  fails  to  disclose  what  parts,  if  any,  of 
the  land  described  in  the  petition  is  held  by  occupants  who  have  paid 
taxes  thereupon  for  the  five  years  preceding  the  juugment  of  forfeit- 
ure; and  that  the  .judgment  is  erroneous  because  it  does  not  segregate 
the  parts  to  which  the  forfeited  title  would  inure. 
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So  far  as  disclosed  by  the  record  there  is  no  part  of  the  tract  held 
by  occupants.  But  the  court  judicially  knows,  and  it  was  admitted  in 
argument,  that  practically,  if  not  quite,  all  the  land  described  in  the 
petition  is  adversely  held  by  occupants  under  claim  or  color  of  title. 
The  record  shows  only  that  the  appellant  is  the  owner  or  claimant  o« 
the  title  to  the  tract  of  land,  which  is  specifically  described,  by  metes 
and  bounds,  courses  and  ddstances,  and  that  appellant  has  flailed  to 
comply  with  the  provisions  of  the  article  with  respect  to  the  listing 
of  it  for  taxes  and  the  paymient  of  taxes  thereon.  The  petition  con- 
tains all  the  allegations  necessary  to  show  that  appellant  was  delin- 
quent, and  its  title  subject  to  forfeiture,  and  the  demurrer  thereto 
was,  therefore,  properly  overruled.  Nor  is  the  judgment  erroneous  on 
that  ground.  Certainly  the  title  to  the  tract  of  land  described  in  the 
petition,  and  which  is  adjudged  to  be  subject  to  forfeiture  and  sale, 
can  be  sold  by  the  same  description,  the  purchaser  taking  that  which, 
under  the  article,  passes  at  the  sale.  The  doctrine  of  caveat  emptor 
applies  in  this,  as  in  other  proceedings.  And  the  purchaser,  and  not 
the  occupant,  as  argued  by  counsel  for  appellant,  would  be  required  to 
show,  in  actions  to  recover  under  his  purchase,  that  the  land  claimed 
by  him  was  not  of  the  excluded  class.  The  rule  is  universal  that 
where  one  seeks  to  recover  under  a  grant  or  deed  which  does  not  con- 
vey all  the  land  within  the  boundary  described,  he  must  show  that 
the  land  sought  to  be  recovered  is  within  the  boundary  and  without 
the  exclusion.     (Hall  v.  Martin,  89  Ky.,  9.) 

The  act  provides  that  the  deed  shall  transfer  to  the  purchaser  the 
title  and  claim, 

"So  forfeited  and  transferred  to  and  vested  in,  the  Commonwealth, 
as  remains  in  it  after  the  operation  of  section  6  of  this  article,  and 
shall  so  recite." 

The  article,  taken  as  a  whole,  clearly  shows  that  such  was  the  leg- 
islative intent.  It  is  not  necessary  for  the  petition  to  describe  more 
than  the  tract  of  land,  the  title  to  which  is  sought  to  be  forfeited. 

After  the  judgment  of  forfeiture  becomes  final  the  main  purpose  to 
be  conserved  is  the  interest  of  the  Commonwealth,  and  circumstances 
might  arise  or  be  shown  to  exist  that  would  authorize  different  modes 
of  executing  it.  We  have  no  hesitancy  in  holding  that  it  is  not  necessary 
for  the  judgment  to  ascertain  and  describe  the  parts  of  the  tuact  held 
by  occupants.  If,  at  the  hearing,  it  should  be  made  manifest  that  the 
title  as  to  certain  parts  only  of  the  tract  would  pass  to  the  purchaser 
under  a  sale,  the  statute  would  be  complied  with  by  a  sale  of  the  title 
covering  those  parts  alone.  In  any  event  it  is  the  duty  of  the  court 
to  prescribe  what  parts  thereof  shall  be  sold,  if  less  than  the  whole  is 
to  be  sold.  Therefore,  the  judgment  appealed  from,  in  so  far  as  it  au- 
thorizes the  commissioner  to  sell  the  tract  as  a  whole  or  in  parcels  to 
suit  the  purchaser  is  erroneous. 

Another  error  in  the  judgment  of  sale  is  that  it  was  rendered  at  the 
regular  October  term,  1907,  of  the  Leslie  Circuit  Court,  the  term  at 
which  the  judgment  of  forfeiture  was  entered. 

By  section  4  of  article  3  it  is  provided  that  "if  before  or  during  the 
term  of  circuit  court,  next  succeeding  the  term  at  which  a  judgment 
of  forfeiture  may  have  been  entered,"  the  defendant  in  privity  with 
the  title,  so  vested  in,  and  forfeited  to,  the  Commonwealth,  should 
file  his  counterclaim,  accompanied  by  bond,  and  ask  to  be  allowed  to 
purchase  back  the  property,  he  should  be  allowed  to  do  so  upon  the 
terms  prescribed  in  the  article.  The  defendant,  by  the  express  pro- 
visions of  the  act,  has  until  the  close  of  the  first  term  of  court  after 
the  term  at  which  the  judgment  of  forfeiture  Is  entered,  in  which  to 
file  this  petition;  and  it  was  error  for  the  circuit  court  to  order  a  sale 
of  the  property  before  the  time  had  elapsed  in  which  the  defendant 
could  file  his  petition  and  bond  to  purchase  back  the  property.    It  is 
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insisted  ttiat  this  premature  entry  of  the  judgment  of  sale  is  not  error 
because  it  becomes  inoperative  if  the  defendant  should,  within  the 
time  authorized  by  the  act,  file  its  petition  to  purchase  the  property 
back.  But  the  judgment  of  the  court  was  a  final  order  from  which  an 
appeal  could  be,  and  now  is  being,  prosecuted,  and  the  circuit  court 
liad  no  control  over  it,  after  final  adjournment  of  the  term  at  which 
it  was  entered.    The  judgment  of  sale,  therefore,  was  erroneous. 

It  is  earnestly  Insisted  that  the  article  in  questdooi  is  a  repeal,  to  a 
certain  extent,  at  least,  of  the  statute  against  champerty.  But  in  this 
we  do  not  concur.  The  purchaser,  in  an  action  to  recover  the  land, 
or  part  thereof,  would  still  be  required  to  prove  his  chain  of  title,  as 
H  there  had  been  no  forfeiture  or  sale.  The  utmost  that  could  be 
claimed  is  that  the  commissioner's  d«ed,  made  pursuant  to  a  judgment 
of  court,  is  not  ordinarily  subject  to  the  provisions  of  the  statute  as 
against  champerty.  Conceding  this  to  be  true,  the  only  link  in  the 
chain  of  title  against  which  the  plea  of  champerty  could  be  interposed 
would  be  the  commissioner's  deed  made  pursuant  to  the  sale  directed 
by  the  judgment;  and  this  plea  would  not  extend  to  any  link  in  the 
chain  of  title  antecedent  to  the  commissioner's  deed.  But,  is  the 
commissioner's  deed,  made  under  this  article,  subject  to  the  plea  of 
champerty? 

In  section  three  of  the  article  in  question,  it  is  provided  that: 

"No  other  title,  claim,  or  possession,  or  continuity  thereof,  whether 
owned  or  claimed  by  the  defendant  or  by  others,  shall  be  forfeited, 
or  in  any  manner  affected  by  said  proceeding." 

And  by  section  four  of  the  article,  it  is  provided  that: 

"No  person  except  a  defendant,  and  no  defendant  except  as  herein 
provided,  shall  be  allowed  to  purchase  back  from  the  Commonwealth, 
the  title  so  forfeited  to,  and  vested  in  it,  except  such  defendant  as 
xnay,  bat  for  such  forfeiture,  establish,  in  such  proceeding,  a  title 
thereto  in  himself,  upon  which  he  could  maintain  an  action  of  eject- 
ment." 

As  was  stated  in  Farmers*  Bank  of  Kentucky  v.  Peter,  13  Bush.  591: 

"The  purchaser  takes  what  he  gets.  The  rule  of  caveat  emptor  ap- 
plies in  all  ita  vigor  to  a  sale  of  real  property." 

The  sale  referred  to,  being  a  sale  by  a  commissioner  under  decree 
of  court. 

From  the  provisions  of  the  act  above  quoted,  it  is  manifest  that  it 
wa«  not  the  intention  of  the  Degislature  to  take  from  an  occupant  any 
defense  that  he  might  theretofore  have  had,  whether  of  champerty  or 
otherwise.  It  is  expressly  stated,  that  no  title,  claim,  possession,  or 
continuity  thereof,  by  whomsoever  owned,  shall,  in  any  manner,  be 
affected  by  said  proceeding.  We  are,  therefore,  of  the  opinion,  that 
the  benefit  of  the  plea  of  champerty  is  not  only  not  taken  from  the 
occupant,  but  it  is  preserved  to  him  as  agrainst  the  commissioner's 
deed  itself,  and  that  such  deed  does  not  come  within  the  general  rule 
that  the  plea  of  champerty  is  not  available  as  against  a  commission- 
er's deed. 

In  Commonwealth  v.  Rosenfield  Bros.  &  Co.,  118  Ky..  374,  the  court, 
quoting  from  Bndlich  on  Interpretation  of  Statutes,  section  295,  says: 

"Where  the  language  of  a  statute,  in  its  ordinary  meaning  and 
grajnmatical  construction,  leads  to  manifest  contradiction  of  the  ap- 
parent purpose  of  the  enactment,  or  to  some  inconvenience  cr  absurd- 
ity, hardship  or  Injustice,  presumiaibly  not  Intended,  a  construction 
may  be  put  upon  it  which  modifies  the  meaning  of  the  words,  and 
even  the  structure  of  the  sentence.  This  is  done  sometimes  by  giv- 
ing an  unusual  meaning  to  particular  words,  sometimes  by  altering 
their  collocation,  or  by  rejecting  them  altogether,  or  by  interpolat- 
ing other  words*— under  the  Infiuence,  no  doubt,  of  an  Irresistible  con- 
Tlction  that  the  Legislature  could  not  posfllbly  have  Int^ded  what  its 
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words  signify,  and  that  the  modifications  thus  giren  are  mere  cor- 
rections of  careless  language,  and  really  give  the  true  intention.  The 
ascertainment  of  the  latter  is  the  cardinal  rule,  or  rather  the  end  and 
object  of  aU  construction;  and  where  the  real  design  of  the  Legis* 
lature  in  ordaining  a  statute,  although  it  be  not  precisely  expressed* 
is  yet  plainly  perceivable  or  ascertained  with  reasonable  certainty, 
the  language  of  the  statute  must  be  given  such  a  construction  as  will 
carry  that  design  into  eftect,  even  though  in  so  doing  the  exact  letter 
of  the  law  be  sacrificed,  or  though  the  construction  be,  Indeed,  con* 
trary  to  the  letter." 

This  rule  is  re-enunciated  in  an  opinion  of  this  court  by  Judge  Bar- 
ker, filed  March  17,  1908,  in  the  case  of  Morrell  Refrigerator  Car  Co. 
V.  Commonwealth  of  Kentucky.  If  it  were  possible  to  construe  the 
act  in  question  as  contended  for  by  appellant,  with  respect  to  cham- 
perty, which  we  do  not  hold,  the  rule  announced  by  this  court  in  the 
above  cases  would  preclude  such  a  construction.  But  there  is  noth- 
ing in  the  act  indicating  such  an  intention  upon  the  part  of  the  Legis- 
lature. Its  whole  purport  is  to  the  contrary,  and  by  specific  provision, 
it  declares  that  the  title,  claim,  or  possession  of  the  occupants,  or  the 
continuity  thereof,  should  not,  in  any  manner,  be  affected  by  the  pro- 

ceedinsrs. 

If  the  occupant  has  had  five  years'  possession,  coupled  with  the 
payment  of  taxes,  the  forfeited  title  devolves  upon  him;  if  he  has  not 
had  possession  for  a  sufllcient  length  of  time  to  cause  a  vestiture  of 
title  in  hian,  he,  nevertheless,  is  an  possession;  and  as  a  sale  of  «the 
forfeited  title  to  the  extent  of  his  possession  would  be  champertous, 
the  title  thereto  remains  in  the  Commonwealth,  and  the  possession 
of  such  occupant,  or  the  continuity  thereof,  is  not  in  any  manner  af- 
fected thereby.  The  title  to  those  parts  not  transferred  to  the  occor 
pant  or  which  is  not  adversely  held,  is  alone  the  subject  of  sale,  and 
the  title  to  only  such  parts  would  pass  upon  a  sale  in  gros3. 

The  judgment  is  affirmed  In  so  far  as  it  adjudges  a  forfeiture  of  the 
*m^  and  claim  of  appellant,  but  for  the  reasons  indicated  and  be- 
c^se  itVieS'a  sale^of  the'land  and  not  of  the  forfeiture  of  U^^^^  It 
is  reversed!  for  proceedings  not  Inconsistent  with  this  opm?on. 

Whole  court  sitting. 


BORBING,  &c.  V.  WILSON  &  MOSS. 
(Filed  March  26,  1908— To  be  reported.) 

1.  Judges— Affidavit  of  Disquialification — ^Sufficiency — ^An  atitomey 
appointed  by  the  Governor  as  a  special  judge  of  a  court,  may  pn> 
perly  refuse  to  vacate  the  bench  upon  an  affidavit  by  a  litigant  that 
he  and  the  opposing  counsel  of  the  litigant  happen  to  be  attorneys 
for  the  same  railroad  though  in  different  parts  of  the  State. 

2.  Same— Likewise  a  judge  is  not  disqualified  to  sit-in  a  case  be- 
cause he  may  he  socially  entertained  by  the  opposing  counsel  of  one 
of  the  litigants,  or  because  he  expressed  an  opinion  upon  a  prelimi- 
nary motion  in  the  case  after  hearing  the  argument  thereon  and  con- 
gratulated the  opposing  counsel  on  his  argument  on  the  motion.  Or 
because  of  his  supposed  intention  to  appoint  a  receiver  In  the  case, 
who  was  not  friendly  to  a  deceased  party  whose  estate  is  involved 

in  the  action.  .       ,,^        x*.  ^     ,i 

3.  Partnership— ^Acta  Constituting— Where  three  men  mutually  agree 

to  go  in  together  and  buy  a  large  tract  of  mineral  and  timbered  land 
and  hold  it  for  a  profit,  each  to  furnish  some  of  the  money,  and  ex- 
pense and  to  do  certain  work,  and,  after  the  sale  of  the  land,  each  shall 
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have  tbe  money  he  advanced  with  7  per  cent,  interest  thereon  and 
liis  expenses  refunded,  and  to  share  equally  in  the  balance  of  the 
sale  money,  they  are  partners  in  contemplation  of  law. 

4.  Settlement  of  a  Partnership— Sharins  of  Proflfts — 'Where  in  the  set- 
tlement  of  a  partnership  formed  for  the  purchase  and  sale  of  land, 
it  is  shown  that  one  of  the  partners  sold  500  acres  of  the  partnership 
land  and  500  acres  of  his  individual  land  in  a  body  at  an  agreed  con- 
sideration (for  the  whole  1,000  acres,  such  piirtner  was  bound  to  ac- 
count to  hid  co-partners  in  the  500  acres  for  one-half  of  the  prdce  he 
received  for  the  whole  tract,  and  the  fact  that  the  partner  in  mak- 
ing such  sale  received  a  part  of  the  consideration  in  corporation  'stock 
did  not  require  his  co-partners  to  accept  such  stock  in  payment  for 
their  interest  in  the  500  acres  of  partnership  land  sold. 

5.  Same — 'Interest  Paid  on  Advancements — ^Like  Interest  on  Settle- 
ment— rWihere,  in  the  fonnatlon  of  a  partnership,  it  is  agreed  that  each 
jHLFtner  shall  be  allowed  eight  per  cent,  interest  on  advancements 
made,  which  wa^s  enforced  in  the  settlement  of  such  advancements,  it 
would  be  equit'able  and  proper  in  the  distribution  of  the  proceeds  of 
the  partnership  to  require  each  of  the  partners,  on  flnaJ  settlement,  to 
account  for  eight  per  cent,  interest  on  the  amount  due  from  each 
from  the  time  the  same  was  received. 

D.  B.  Logan  and  Greene  &  Van  Winkle  for  appellants. 

Wm.  Ayres  for  appellee  Wilson. 

J.  R.  Sampson  for  appellee  Moss. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  affirming. 

In  the  spring  of  the  year  1886,  appellee  John  H.  Wilson  was  en- 
gaged in  the  practice  of  law  in  Barbourville,  Knox  county,  Kentucky. 
His  services  were  secured  by  the  Louisville  and  Nashville  Railroad 
Company  after  that  corporation  had  decided  that  it  would  construct 
a  branch  railroad  from  Corbin,  on  the  main  line  of  its  Knoxville  divi- 
sion, up  the  Cumberland  river  Into  the  coal  fields  of  Bell  and  Harlan 
counties,  or  through  Cumberland  Gap  into  the  coal  fields  of  Wise  and 
Lee  counties,  Virginia.  After  appellee  Wilson  had  learned  that  the 
road  would  be  constructed,  he  could  readily  see  that  the  coal  bearing 
properties  along>  the  line  of  the  propoeedi  road  would,  of  necessity, 
rapidly  advance  in  price,  and  that  the  purchase  of  the  lands  at  the 
low  prices  then  prevailing,  and  before  it  became  known  that  the  road 
would  be  constructed,  would  prov^e  a  very  profitable  investment.  Ap- 
pellee had  formed  the  acquaJntance  of  his  co-appellee,  M.  J.  Moss, 
some  time  iKrior  to  1886,  who  was  engaged  in  the  practice  of  law  in 
Bell  county,  and  was  well  acquainted  with  the  inhabitants  of  that 
county,  and  especially  the  land  owners  along  the  line  of  the  proposed 
railroad.  Accordingly  they  agreed  to  go  into  an  arrangement  by 
which  they  would  purchase  lands  and  hold  them  until  the  prices  ad- 
vanced. Realizing  that  it  would  take  a  large  sum  of  money  to  carry 
through  tbe  enterprise,  they  then  proposed  to  Vincent  Boreing,  a 
wealthy  and  influential  man  in  that  section  of  the  State,  to  Join  the 
enterprise.  It  was  agreed  between  the  parties  to  the  arrangement 
that  whatever  cash  was  advanced  or  furnished  by  either  was  to  be 
returned  to  him  with  interest,  and  the  profits  were  then  to  be  divided 
equally  among  them. 

In  pursuance  of  this  arrangement,  about  5,000  acres  of  land  were 
purchased.  Frequently  Moss  or  Wilson  would  propose  that  they 
get  together  and  draw  up  a  contract  accurately  defining  the  rights 


^* 
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of  each  party  to  the  lands  in  question;  sometimes  Borelng  would  make 
the  same  proposition.  No  such  contract,  however,  was  ever  signed. 
The  matter  was  permitted  to  drag  along  from  year  to  year,  and  final- 
ly, in  the  year  1903,  Vincent  Boreing  died. 

Thereafter  the  appellee,  Wilson,  filed  his  petition  in  the  Bell  Cir- 
cuit Court  alleging  the  existence  of  a  partnership  between  him  and 
Moss  and  Boreing.  To  this  petition,  appellee  Moss  and  the  heirs,  de- 
visees and  personal  representatives  of  Vincent  Boreing  were  made 
defendants.  The  petition,  after  setting  forth  the  death  of  Boreing.  the 
dissolution  of  the  partnership  by  reason  thereof,  and  the  qualification 
of  his  administrators  under  the  will,  alleges  that  it  was  agreed,  at  the 
inception  of  the  partnership  enterprise,  that  Vincent  Boreing  should 
furnish  the  money  necessary  to  acquire  the  lands,  and  that  he  (Wil- 
son) and  Moss  should  contribute  in  aid  of  the  enterprise  their  ser- 
vices and  assistance,  and,  when  the  land  was  sold,  Boreing  should 
receive  the  various  sums  of  money  which  he  had  advanced  from  time 
to  time  in  making  the  necessary  purchases,  as  well  as  all  reasonable 
and  necessary  expenditures  in  connection  therewith,  together  with 
seven  per  cent,  interest  on  said  sums  of  money  from  the  time  of  their 
payment  by  Boreing.  The  petition  further  states  that  it  was  also 
agreed  that  he  (Wilson)  and  Moss  should,  out  of  the  proceeds,  re- 
ceive firom  time  to  time  such  money,  with  a  like  rate  of  interest 
thereon,  as  either  of  them  might  have  contributed  or  paid  out  towards 
the  purchase  of  said  lands,  in  surveying  expenses  or  other  expenses 
incurred  in  the  a<;qui«ition  of  title  thereto;  that  Boreing  had  paid  on 
said  lands  $30,000  or  $35,000;  that  he  (Wilson)  had  paid  $2,000  to 
$2,700,  and  that  Moss  had  paid  $7,000  or  $8,000;  but  that  the  exact 
amount  that  each  had  pai'd  was  unknown  to  appellee.  Appellee 
then  asked  a  settlement  of  the  partnerahip  accounts,  and  a  refer- 
ence to  the  master  commissioner  for  that  purpose. 

To  appellee  Wilson's  petition,  appellee  Moss,  on  December  7tli, 
1903,  filed  his  cuiswer,  counter-claim  and  cro6»i>etition,  making  ap- 
pellants cross-defendants,  and  joined'  In  the  prayer  of  appellee,  Wil- 
son, for  a'  settlement  of  the  partnership  accounts.  Appellee  Moss 
also  set  forth  in  his  answer  and  cross-petition  the  unsettled  and  uncer- 
tain state  of  the  partnership  accounts,  as  well  as  the  fact  that  Bore- 
ing had  furnished,  in  the  purchase  of  the  lands,  $30,000  or  $35,000,  but 
that  the  exact  amount  was  unknown  to  appellee.    He  also   alleged  *^'" 

that  he  had  paid  in  about  $7,500,  but  that  Wilson  had  paid  in  only  ?[ 

about  $1,475.    Both  the  petition  of  appellee  Wilson  and  the  answer 
and   cross-petition  of  appellee.   Moss,   alleged  that  Boreing  had   re-  ^i 

ceived  large  sums  of  money  in  the  way  of  rents  and  proceeds  from  '^ 

the  sale  of  lands  and  timber  involved  in  the  controversy,  the  exact  *> 

amount  of  which  they  did  not  know.    Among  other  iteme  they  alleged  ^  ]) 

that  Boreing  had  received  $20,000  for  500  acres  of  land  which  was  :'^ 

sold   by  him  out  of  the   partnership  property  to   the   Bell   County  *?!.  | 

Coke  ft  Improvement  Company,  and  that  he  had  also  received  $3.-  '^^^ 

000  for  certain  machinery  on  the  Tuckehoe  lease  which  he  had  soRl  er^ 

to  A.  H.  Melcon.  \  I 

On  January  13th,  1904,  the  appellants  herein  filed  their  answer  to  >  i) 

the  original  petition  of  appellee  Wilson,  and  also  their  reply  to  the  S  ^^ 

answer,  counter-claim  and  cross-petition  of  appellee  Moss,   denying  h^ 

and  putting  in  Issue  every  material  allegation   of  those   pleadings.  ir^ 

Thereafter  certain  amended  pleadings  were  filed,  and,  among  them,  *'ca^ 

one  by  appellee  Wilson,  asking  for  the  appointment  of  a  receiver  to  :orD|. 

take  charge  of  the  property  during  the  litigation.    Responsive  plead-  * 

ings  were,  then  filed  and  the  issues  joined  on  all  the  mtLterial  alle*  "^is, 

gations  of' the  several  amendments.    The  court  appointed  a  receiver,         "5;  jj 
'     qualified  and  is  now  in  charge  of  the  property.    The  parties  then  %  g 

ded  with  the  taking  of  testimony,  and  the  special  judge,  Hon»         -y,,^ 

'■i  •  " 
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* 

John  McChord,  called  a  special  term  of  the  court  in  the  month  of 
July  of  that  year,  at  which  to  hear  the  case. 

On  July  28th,  1904  ,one  of  the  administrators.  John  R.  Boreing.  pre- 
sented and  filed  his  affidavit  with  the  clerk  of  the  Bell  Circuit  Court, 
In  which  he  claimed   that  appellants  could  not  get  a  fair  trial   of 
their  cause  before  said  special  judge.    The  latter  decided  that  the 
affidavit  was   insufficient  and   declined   to  vacate  the   bench.    After 
this  affidavit  was  filed,  the  case  was  continued  to  the  October  term 
for  further  preparation,  and  was  then  submitted  and  tried.    The  court 
held  that  a  partnership  existed  between  Wilson,  Moss  and  Boreing; 
that  in  the  settlement  Vincent  Boreing's  estate  should  be  charged 
with  the  sum  of  $3,000  for  the  machinery  sold  to  A.  H.  Melcon,  with 
eight  per  cent,  interest  on  said  sum  from  the  time  the  money  was 
paid;  that  said  Boreing's  estate  should  be  charged  with  the  further 
sum  of  120,000  for  the  land  sold  by  Boreing  to  the  Bell  County  Coke 
&  Improvement  Company,  with  eight  per  cent,  interest  thereon  from 
the  time  of  the  receipt  of  said  sum  by  Vincent  Boreing.    On  October 
29th.  1904,  the  court  entered  a  judgment  in  accordance  with  his  con- 
clusion set  out  above.    After  the  entry  of  this  judgment,  appellants 
filed  their  written  motion  asking  the  court  to  set  aside  certain  parts 
thereof,  and  in  support  of  the  motion  filed  certain  affidavits,  together 
with  the  deed  of  conveyance   executed   by  Vincent  Boreing  on   the 
23rd  day  of  May,  1890,  to  the  Bell  County  Coke  &  Improvement  Com- 
pany.   Upon  the  hearing  of  appellants'  motion  the  court  refused  to 
set  aside  any  portion  of  the  judgment  entered.    Of  the  judgment  and 
of  the  refusal  of  the  trial  court  to  set  certain  portions  thereof  aside, 
appellants  now  complain. 

This  appeal  Involves  the  determination  of  the  following  questions: 
(1.)  Did  the  special  judge  err  in  refusing  to  vacate  the  bench?     (2.) 
Did  the  transaction  between  appellees  and  Vincent  Boreing  constitute 
a  partnership?     (3.)  Was  A.  H.  Melcon,  who  purchased  the  machinery 
On  the  Tuckahoe  lease,  comjpetent  to  testify  for  appellees,   and   did 
the  court  err  m  charging  the  estate  of  Vincent  Boreing  with  the  sum 
Of  ^3,000  paid  by  said  Melcon  for  said  machinery?     (4.)  Did  the  court 
err  in  charging  the  estate  of  Vincent  Boreing  for  the  500  acres  of 
partnership  land  sold  by  Boreing  to  the  Bell  County  Coke  &  Improve- 
ment Company,  and  fixing  the  sum  to  be  charged  at  $20,000?     (5.) 
Did  the  court  err  in  charging  the  estate  of  Vincent, Boreing  interest 
at  the  rate  of  eight  per  cent  on  said  sums  of  $3,000  and  $20,000  from 
the  time  said  sums  were  received  by  him?     (6.)  Did  the  lower  court 
properly  overrule  the  motion  of  appellants  to  set  aside  those  portions 
of  the  judgment  respecting  said  items  of  $3,000  and  $20,000,  and  to 
refer  same  to  the  commissioner  for  further  proof? 

First.  On  July  28th,  1904,  appellant  John  R.  Boreing.  for  himself  and 
his  co-appellants,  filed  the  following  affidavit  in  which  he  set  forth 
legal  grounds  why  the  special  judge  should  vacate  the  bench: 

"The  affiant,  John  R.  Boreing,  says  that  he  is  one  of  the  defendants 
'n  the  above  styled  cause  and  is  the  only  one  taking  an  active  interest 
in  the  defense  herein;  that  his  co-defendants,  Julia  T.  Williams,  Sal- 
lie  Boreing,  Belle  Young,  James  M.  Boreing.  May  Melcon  and  this  af- 
fiant are  the  only  devisees  of  Vincent  Boreing,  deceased.  The  other 
defendants,  to-wit:  A.  H.  Melcon,  J.  M.  Williams  and  Joseph  Young 
are  nominally  defendants  only,  the  husbands  of  affiant's  married  sis- 
ters. 

"This  affiant  says  he  does  not  believe  the  Hon.  John  McChord,  the 
special  judge,  appointed  and  commissioned  herein  to  try  this  cause, 
by  the  Hon.  J.  C,  W.  Beckham,  Governor  of  the  Commonwealth  of 
Kentucky,  can  or  will  give  these  defendants  a  fair  and  impartial  trial 
of  the  issues  herein,  or  that  he  can  or  will  impartially  try  and  decide 

▼ol.  33— a 
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the  issues  herein  between  the  plaintiff,  J.  H.  Wilson  and  T,he  cross- 
plaintiff,  M.  J.  Moss,  on  one  side  and  these  defendants,  the  brother 
and  sisters  of  this  affiant  and  himself,  on  the  other. 
"This  affiant's  belief  is  based  upon  the  following  grounds: 
*Tie  says  that  since  the  last  term  of  this  court  he  has  learned  and 
he  avers  it  to  be  true,  that  the  said  special  Judge,  John  McChord^,  is 
an  attorney  and  representative  of  the  L.  ft  N.  R.  R.  Co.,  a  corporation 
owning  and  operating  a  line  of  railroad  through  Bell  county,  Kentucky, 
and  through  several  other  counties  in  the  State  of  Kentucky,  with  its 
chief  office  at  Ix>uisville,  Kentucky,  which  line  of  railroad  extends 
through  Marion  county,  Kentucky,  in  which  said  special  Judge  resides; 
thttt  one  J.  W.  Alcorn,  is  likewise  an  attorney  and  representative 
for  said  L.  &  N.  R  .R.  Co.,  and  as  such  superintends,  conducts  and 
has  charge  of  the  litigation  in  which  said  railroad  company  Is  invol- 
ved from  Ix>uisville,  Kentucky,  to  Cumberland  Gap,  and  has  tHe  right 
to  direct  and  does  direct  and  superintend  and  advise  other  attorneys 
engaged  in  the  'service  of  said  L.  ft  N.  R.  R.  Co.,  from  Ixiulsville  to 
Cumberland  Gap,  including  said  special  Judge,  John  McChord;  that 
the  cross-plaintifT,  M.  J.  Moss,  is  the  regular  circuit  Judge  of  the 
26th  Judicial  district,  of  which  district  Bell  county  is  a  part,  and  that 
the  said  J.  W.  Alcorn  practices  law  in  the  said  26th  Judicial  district 
and  in  the  Bell  Circuit  Court,  giving  his  attention  almost  exclusively 
to  the  litigation  of  said  L.  &  N.  R.  R.  Co.;  that  he,  the  said  J.  W. 
Alcorn,  likewise  practices  in  the  Laurel  Circuk  Court  whore  this  af- 
fiant and  his  brothers  and  sisters  live;  that  the  affiant,  as  president 
of  the  Bell  Coke  &  Improvement  Co.,  which  is  the  owner  of  a'  part 
of  the  property  claimed  in  the  pending  controversy  to  have  been 
once  owned  by  the  alleged  partnership  alleged  to  have  existed  by  and 
between  the  decedent,  Vincent  Boreing,  the  plaintiff,  John  Henry  Wil- 
son and  crosa-plaintifF,  M.  J.  Moss,  has  caused  an  action  to  be  in- 
stituted in  the  Laurel  Circuit  Court  to  recover  of  the  said  M.  J. 
Moss  five  hundred  dollars  ($600)  alleged  to  be  due  said  company  on 
the  subscription  of  said  Moss  to  its  capital  sto^ck;  that  the  said  J.* 
W.  Alcorn  is  one  of  the  attorneys  of  said  Moss  in  said  action,  and 
that  although  he  does  not  sign  the  pleadings  as  attorney  he  in  every- 
thing else  represents  said  Moss  as  attorney  in  said  cause,  withholding 
his  name  from  the  pleadhigs.  He  aided  in  the  preparation  of  the 
answer  of  said  Moss  in  said  cause  while  in  Bell  county,  and  prepared 
an  affidavit  of  said  Moss  for  delay  in  said  cause,  and  presented  and 
filed  it  in  the  Laurel  Circuit  Court,  making  at  the  time  a  apeech  to  the 
court  which  plainly  showed  his  personal  animosity  toward  the  affiant; 
and  that  the  said  J.  W.  Alcorn  has  on  several  other  occasions  mani- 
fested his  inclination  to  be  strongly  adverse  to  the  welfare  of  the 
estate  of  Vincent  Boreing,  and  that  he  has,  without  fee  or  compensa- 
tion, on  several  occasions  opposed  the  successful  winding  up  of  said 
estate,  and  has  on  each  and  every  occasion  shown  his  bitter  personal 
dislike  and  antagonism  for  and  toward  the  said  estate  and  those  rep- 
resenting It  and  this  affi*aiit;  that  sadd  Alcorn  Is  a  very  warm  per- 
sonal friend  of  the  said  M.  J.  Moss,  the  said  Judge  of  the  Bell  Circuit 
Court,  and  his  Influence  over  the  said  Judge  Is  sucn  that,  In  litigation 
In  said  court  In  which  said  company  is  Involved  and  wherein  said 
Moss  presides  as  Judge,  'the  railroad  company  wins  almost  unlformi- 
ly  and  the  opposing  litigants  lose;  that  said  company  owns  and  nl&in- 
talns  a  branch  of  Its  railroad  through  Bell  county  and  has  various 
shops  and  Its  superintendient's  division  therein,  and  that  it  has  almost 
continuously  litigation  In  the  Bell  Circuit  Court. 

"Affiant  further  says  that  the  said  L.  ft  N.  R.  R.  Co.,  under  contract 
with  three  of  the  lessors  of  the  property  in  controversy  in  this  action, 
has  built  a  spur  or  a  short  railroad  from  the  L.  ft  N.  main  track  at 
Four  Mile,  Kentucky,  up  Four  Mile  Creek  and  through  and  over  the 
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property  in  controversy,  and  that  the  continuance  of  its  operation  is 
made  to  depend  upon  contingencies  regarding  the  successful  opera- 
tion of  said  property  as  a  coal  mining  property  and  most  especially 
upon  the  construction  of  ambigruous  contracts  with  the  said  L.  £  N. 
R.  R.  Co.,  regarding  the  construction  of  said  spur  or  branch  railway 
which  ambigruous  contracts  this  atnant  believes  and  avers  will,  before 
the  termination  of  this  suit,  be  litigated  in  'this  very  action  in  order  to 
establish  the  relative  rights  of  the  said  !•.  &  N.  R.  R.  Co.,  and  this 
affiant  and  his  brother  and  sisters,  the  heirs  and  devisees  of  said  Vin- 
cent Boreing,  in,  to  and  concerning  said  spur  or  branch  railway  up 
Four  Mile  Creek.  Affi'ant  further  says  that  the  said  spur  or  branch 
railway  has  not  been  fully  paid  for  by  the  said  lessors  of  the  property 
or  the  property-owners,  and  that  there  will  probably  arise  in  this 
very  suit  a  controversy  between  this  affiant  and  the  other  heirs 
and  devisees  of  Vincent  Boreing  and  the  plaintiff,  John  Henry  Wilson, 
and  the  cross-plaintiff,  M.  J.  Moss,  and  the  said  L.  &N.  R.  R.  Co.,  over  the 
construction  of  said  spur  or  branch  railway,  and  the  amount  of  its  cost 
and  construclion  and  the  manner  of  payment  of  same,  and  this  af- 
fiant believes  that  an  attorney  for  the  L.  &  N.  R.  R.  Co.,  could  not, 
as  Judge  In  this  case,  wherein  the  interests  of  the  said  L.  &  N.  R.  R. 
Co.  will  probably  become  adverse  to  this  affiant  and  his  brother  and 
Bisters,  who  claim  in  this  action  to  be  the  sole  owners  of  the  prop- 
erty in  controversy,  impartially  or  fairly  decide  this  controversy  and 
the  issues  which  may  place  the  said  L.  &  N.  R.  R.  Co.,  in  a  more 
advantageous  position  when  said  controversy  between  them  and  this 
affiant,  bis  brother  and  sister  arises,  and  in  which  the  said  special 
judge,  John  McChord,  as  a  servant  and  attorney  of  said  railroad  com-, 
pany  will,  as  affiant  believes,  be  interested  and  will  desire  a  coali-' 
tion  of  the  interests  of  said  company  and  the  interests  of  the  plaintiff 
John  H.  Wilson  and  cross-plaintiff  M.  J.  Moss,  and  especially  that  of 
the  said  Moss,  because  of  his  official  position  and  power  as  circuit 
i^adge;  that  personally  and  socially  the  said  special  Judge  has  shown 
toward  the  plaintiff  Wilson  and  the  cross-plaintiff  Moss  and  his  at- 
torneys, J.  R.  Sampson  and  William  Ayres,  special  favoritism  and 
has  seemingly,  on  the  other  hand,  in  minor  matters  in  this  cause,  given 
these  defendants  no  quarter  in  this  proceeding  up  to  the  present  time. 
And  this  affiant  is  informed  and  believes  and  avers  that  said  Judge 
has  repeatedly  stated  and  declared  to  persons  outside  of  the  court- 
house and  in  private  conversations  that  he  had  no  doubt  of  the  exis- 
tence of  a  partnership  between  the  decedent,  Vincent  Boreing,  the 
cross-plaintiff,  M.  J.  Moss,  and'  the  plaintiff,  John  H.  Wilson,  and  that 
he  had  become  satisfied  of  this  fact  before  he  had  heard  half  of  the 
testimony  on  the  plaintiff's  application  for  a  receiver,  tried  last  Janu- 
ary, 'the  main  and  about  the  only  question  to  be  tidied  in  this  cause  and 
the  only  issue  of  any  importance  is  whether  or  not  a  partner- 
ship actually  existed  between  said  parties.  Whether  or  not 
a  partnership  was  ever  formed  or  ever  existed  is  the  vital  issue  in 
this  cause,  and  this  affiant  and  his  brother  and  sisters  feel  that  this 
issue  can  not  be  fairly  or  properly  tried  by  a  Judge  who  has  already 
formed  and  expressed  his  opinion  that  such  a  partnership  did  exist. 
That  affiant.  Just  after  the  trial  of  the  motion  for  receiver  herein  tried 
at  the  January  term,  1904,  of  this  court,  at  the  Ed*wards  House,  in 
Pmcvllle,  Kentucky,  heard  the  said  special  Judge,  John  McChord,  con- 
gratulate said  William  Ayres,  attorney  for  plaintiff  Wilson,  upqn  his 
able  presentation  of  the  grounds  and  cause  made  for  receiver  in  this 
cause,  and  in  his  congratulatory  address  to  said  Ayres  he  said  that 
before  said  Ayres  was  half  through  the  presentation  of  his  side  (3aid 
McChord)  was  of  the  opinion  that  a  partnership  in  fact  did  exist 
between  the  decedent,  Vincent  Boreing,  the  plaintiff,  John  H.  Wilson, 
and  the  cross-plaintiff,  M.  J.  Moss,  and  that  a  receiver  should  be  ap- 
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pointed  therein  on  that  ground  to  take  charge  of  the  partnership 
property;  and  when  said  Ayres  had  finished  hia  speech  he  was  con- 
clusively convinced  of  the  same.  Said  judge  was  thanked  very  much 
for  the  compliment  by  said  Ayres  In  garceful  terms,  and  this  affiant 
was  informed  and  believes  that  said  special  judge  made  similar  state- 
ments at  other  times  and  to  other  persons  regarding  this  case. 

"Affiant  further  says  that  he  is  reliably  informed  and  believes  it 
to  bo  true  that  the  sttid  special  judge,  John  McChord.  has  been  ap- 
proached for  the  purpose  of  having  C.  W  .Metcalf  appointed  special 
commissioner  in  this  cause  for  hearing  proof  and  settling  the  alleged 
partLership  accounts  between  the  plaintiff,  Wilson,  the  cross-plaintiff, 
Mosg,  and  Vincent  Boreing's  estate,  and  that  said  judge  has  promised 
to  make  said  appointment  In  event  it  is  determined  by  him,  the  said 
special  judge's  de.cision  that  a  partnership  ever  existed  between  said 
plaintiff,  Wilson,  cross-plaintiff.  Moss,  and  Vincent  Boreing,  and  that 
affiant  believes  that  said  apecial  judge  has  already  from  his  expres- 
sions of  opinion,  made  outside  of  the  court  and  la  conversations,  deter- 
mined to  adjudge  and  decide  that  said  partnership  did  exist,  and  that 
the  appointment  of  Metcalf  is  to  follow  as  one  of  the  steps  in  this 
case.     Said  C.  W.  Metcalf  is  also  a  practicing  attorney  in  the  Bell 
Circuit  Court,  and  is  the  attorney  for  the  L.  &  N.  R.  R.  Co.  in  Bell 
county,  Kentucky.    He  was  a  bitter  i)olitical  enemy  of  the  late  Vin- 
cent  Boreing   in  his   lifetime,   and   carried   said   political   feeling   so 
far  that  it  became  personal  hate  and  malice.    The  said  Metcalf  is 
also  governed  and  controlled  as  attorney  for  the  L.  &  N.  by  J.  W.  Al- 
corn.   Upon  the  recommendation  of  the  cross-plaintiff,  M.  J.  Moss,  and 
in  possession  of  a  letter  from  said  Moss  to  the  Governor  of  the  Com- 
•monwealth  of  Kentucky,  in  February,  1904,  the  said  Metcalf  on  a  per- 
sonal call  to  said  Governor  was  appointed  i?pecial  judge  of  the  26th 
judicial  district  of  Kentucky,  to  hold  the  February  term  of  the  Letcher 
and  Perry  Circuit  Courts,  while  the  cross-plaintiff,  Moss,  was  in  Bell 
county  preparing  this  case  for  trial,  and  giving  his  own  deposition 
as  a  witness.     Metcalf,  as  affiant  believes,  can  not  but  feel  that  he 
owes  favors  to  the  said  cross-plaintiff,  Moss,  for  these  acts  performed 
in  his  favor,  enabling  him  to  become  special  judge  as  aforesaid.    In 
addition  to  these  facts  the  said  Metcalf,  like  other  lawyers  employed 
for  the  L.  &  N.  R.  R.  Co.,  desires  that  the  interests  of  judges  and 
other  officers  of  cdurts  charged  with  duties  in  the  administration  of 
justice  and  the  L.  &  N.  R.  R.  Co.,  shall  not  run  counter  to  each  other, 
but  act  in  harmony  and  for  each  other's  mutual  assistance  and  benefit. 
Affiant  does  not  believe  said  Metcalf,  under  such  circumstances,  would 
be  a  proper  person  to  hear  proof,  or  could  fairly  decide  upou  matters 
of  account  in  this  case,  -and  that  said  judge  has  determined  to  appoint 
him.    Affiant  has  learned  these  facts  since  the  last  term  of  court  and 
wltttin  the  last  week. 

"The  application  for  the  appointment  of  receiver  was  tried  when 
the  defendants  had  no  time  or  opportunity  for  preparation  of  the  de- 
fendants' side  of  the  case  and  at  a  time  when  defendants'  attorney, 
D.  B.  Logan's  office  had  just  been  destroyed  by  fire  and  his  office 
furniture,  books  and  papers  turned  upside  down  in  a  heap  and  said 
attorney  overworked  and  illy  prepared  for  the  presentation  of  a  de- 
fense to  the  motion.  These  facts  were  known  to  the  judge  as  well  as 
to  the  plaintiff  Wilson  &nd  cross-plaintiff  Moss  and  their  attorneys, 
and  the  necessity  for  a  receiver,  affiant  believes  was  wholly  lacking 
and  that  his  appointment  was  improvident  and  entails  cost  aloilQ 
without  benefit  to  the  owners  of  the  property  in  controversy,  and  that 
the  application  for  a  receiver  was  made  alone  to  annoy  the  defendants 
and  this  affiant. 
"This  affiant  expects  to  file  grounds  and  make  a  motion  for  con- 
of  this  cause  to  enable  defendants  to  prepare  chis  oau«ie  for 
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trial.  The  grounds  and  reason  for  the  motion  will  be  fully  stated  in 
the  affidavits  in  support  thereof,  and  this  affiant  does  not  believe  that 
ihe  present  special  Judge,  the  Hon.  John  McChord,  will  impartially 
or  fairly  try  or  decide  the  said  motion  because  of  reasons  hereinbefore 
stated.  Affiant  said  the  foregoing  statements  are  true  as  he  verily 
believes: 

"Wherefore,  this  affiant  and  his  co-defendants  ask  that  upon  con- 
sideration of  these  reasons  the  special  judge  decline  to  hear  or  try 
further  motions  herein  or  to  try  this  case,  and  for  other  proceedings 
according  to  law  and  the  practice  of  this  court." 

Passing  the  question  whether  or  not  this  affidavit  was  filed  in  time, 
we  will  proceed  to  the  discussion  of  the  grounds  relied  upon.  It  will 
be  observed  that  the  first  point  relied  upon  by  appellant  John  R. 
Borelng  in  his  affidavit  is  that  both  the  special  judge  and  J.  W.  AlcOrn 
are  attorneys  for  the  Ix>uiaville  &  Nashville  Railroad  Cbmpany;  that 
Alcorn  is  superior  in  authority  to  the  special  judge,  and  has  been  in- 
directly assisting  appellee.  Moss,  in  an  action  brought  against  him 
by  the  Bell  County  Coke  &  Imporvement  Company,  to  recover  $5,- 
000  alleged  to  be  due  by  him  on  a  subscription  to.  its  capital  stock; 
that  Alcorn  in  a  speech  in  that  case  had  shown  personal  hostility 
towards  the  affiant  and  an  inclination  to  be  strongly  adverse  to  the 
welfare  of  the  Vincent  Borelng  estate.  These  might  be  reasons  why 
J.  Wj  Alcorn,  if  appointed  special  judge,  should  not  act;  but  we  can 
not  conclude,  merely  because  the  special  judge  and  J.  W.  Alcorn  hap- 
pened to  be  attorneys  for  the  isame  railroad,  though  living  in  different 
parts  of  the  State,  that  whatever  hostility  J.  W.  Alcorn  had  would 
be  transferred  to  the  special  judge.  By  such  allegations  no  hostility 
on  the  part  of  the  special  judge  is  shown,  but  a  mere  probability  that 
the  hostility  of  a  co-employe  of  tHe  same  railroad  mlgtot  be  imparted 
to  the  special  judge. 

The  second  point  is  that  the  Louisville  and  Nashville  Railroad  Com- 
pany, "under  contract  with  certain  lessors  of  coal  lands  In  controversy 
in  this  action,  had  built  a  spur  track  up  Four  Mile  Creek,  and  it  was 
possible  that  litigation  might  arise  wi'h  that  railroad  in  eonnect-ion  with 
those  matters,  and  if  such  controversy  should  arise,  the  special  judge 
would  not  Impartially  or  fairly  decide  the  matters  involved  in  this 
litigation.  If  a  reason  such  as  this  were  sufficient  to  require  a  spe- 
cial judge  to  vacate  the  bench,  we  doubt  if  any  special  judge  would 
ever  be  able  to  preside  in  a  case  which  he  was  appointed  to  try.  This 
allegation  contains  no  fact  showing  hostility,  prejudice  or  bias,  but 
sets  forth  a  mere  conjecture  that  by  some  possibility,  nehulous  and 
remote,  there  might  arise  in  the  future — no  one  knows  when — a  con- 
troversy either  in  this  action  or  in  some  other,  between  the  l/ouisville 
&  Na&hville  Railroad  Company  and  the  appellants  and  appellees  res- 
pecting that  railroad  spur.  Because  of  that  remote  contingency,  we 
are  asked  to  conclude  'that  the  sipeclal  judge  was  dlsqualHfied  from  sit- 
ting in  this  case.  It  is  hardly  necessary  to  say  that  such  an  allega- 
tion states  no  grounds  disqualifying  the  special  judge.  The  mere 
statement  of  the  proposition  carries  with  it  its  own  refutation. 

The  next  point  is  that  the  special  judge  had  shown  favoritism,  both 
personally  and  socially,  towards  appellees.  Moss  and  Wilson,  and 
their  attorneys.  This  is  not  the  kind  of  favoritism  that  disqualifies 
a  judge  from  acting;  it  is  only  judicial  favoritism  that  disqualifies  a 
Judge.  The  time  has  not  come  in  this  State  when  the  ordinary  courte- 
sies and  amenities  of  life  are  to  be  dispensed  with.  Prom  time  Im- 
memorial, it  has  been  customary  for  visiting  judges  to  be  entertained 
by  members  of  the  bar.  Wherever  a  judge  is  called  there  are  neces- 
sarily some  lawyers  with  whom  he  is  on  terms  of  intimacy,  more  or 
less  pronounced.    The  fact  that  he  seeks  the  company  of  those  who 
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are  most  congenial  can  not  be  construed  as  an  evidence  of  judicial 
corruption.  It  Is  no  infrequent  thing  for  members  of  the  bar  through: 
out  this  State,  who  practice  before  this  court,  to  be  entertained  by 
members  of  the  court  while  in  attendance  thereon;  and  we  may  far- 
ther say  it  not  Infrequently  happens  that  immediately  After  a  visit- 
ing practitioner  before  this  court  has  been  thus  entertained,  his  host 
has  gone  to  the  consultation  room,  and,  after  a  consideration  of  his 
case,  has  noted  that  his  side  was  without  merit.  Our  opinion  of  the 
bar  of  this  State  Is  too  high  for  us  to  conclude  that  a  man  called  to 
the  high  position  of  a  judge  will  render  an  unfair  or  corrupt  decision 
merely  because  of  social  courtesies  extended  him.  Neither  the  ac- 
ceptance nor  the  refusal  of  an  invitation  to  dine  can  be  con&idered 
as  an  evidence  of  &uch  bias  or  friendship  as  to  indicate  a  lack  of 
judicial  Integrity. 

But  counsel  tor  appellant  rely  particularly  upon  the  allegation  in 
■the  (affidavit  that  affiant  was  informed,  and  believes  and  charges,  that 
the  special  judge  had  repeatedly  stated  and  declared  to  persons  out- 
side the  court  hou-de  and   in  private   conversation,   that  he  had  no 
doubt  of  the  existence  of  a  partnership  between  Boreing,  Wilson  and 
Moss,  "and  that  he  had  become  satisfied  of  this  fact  before  he  had 
heard  half  of  the  testimony  on  plaintiff's  application  for  a  receiver 
tried  last  January;"  that  whether  or  not  a  partnership  existed  was 
a  vital  issue  In  the  case,  and  that  this  Issue  could  not  be  fairly  and 
properly  tried  by  a  judge  who  had  already  formed  and  expressed  his 
opinion  that  such  partnership  did  exist;  that  the  epecial  judge  stated 
to  William  Ayres,  one  of  the  attorneys  for  appellees,  that  before  he 
was  half  through  the  presentation  of  his  side,  he  (the  special  judge) 
was   of  the   opinion   that  a  partnership  did   in  fact   exist,   and   that 
when  said  Ayres  finished  his  speech  he  was  conclusively  convinced 
of  same;    that  said   special  judge  was   thanked   very   much  by   said 
Ayres   for   the   compliment   in    graceful   terms.    For   the   purpose   of 
determining  whether  or  not  the  facts  above  alleged  are  sufficient  to 
disqualify   the   special   judge,    we   must   take    into   consideration   the 
fact  that  appellees  in  this  action  sought  not  only  a  settlement  of  the 
partnership   affairs,  but  asked   that  a  receiver  be  appointed  to  take 
charge  of  the  partnership   property.    Upon  the  hearing  of  this   ap- 
plication, almost  the  same  evidence  was  heard  as  upon  the  final  s^ub- 
mission  of  the  case.    For  the  purpose  of  determining  whether  or  not 
a  receiver  should  be  appointed,  the  special  judge  heard  evidence  and 
argument  upon  the  question  whether  or  not  a  partnership  existed.    He 
concluded  that  there  was  a  partnership,  and,  because  upon  this  hear- 
ing h3  complimented  the  attorneys  for  the  appellees  upon  their  pre- 
sentation of  their  side  of  the  case,  and  also  stated  to  various  parties 
that  he  was  satisfied  before  he  had  heard  half  the  testimony,   and 
before  Ayres  was  half  through  his  argument,  that  there  was  a  part- 
nership, it  is  contended  that  the  special  judge  thereby  prejudiced  the 
main  issue  wliich  was  thereafter  to  be  determined  in  this  case,  and 
consequently  became  disqualified   from  further  acting.    If  this   weTe 
the  law,  then  every  time  a  judge  passes  upon  a  preliminary  motion, 
or  sustains  or  overrules  a  demurrer,  thus  indicating  his  views  of  the 
case,  he  would  be  disqualified  from  further  sitting  in   the  case.    If 
appeUants'  contention  were  sound,  it  would  then  be  impossible  for  any 
one  judge  to  try  a  whole  case;    ever>'  time  he  indicated  his  ruling 
upon  any  question  involved  it  would  be  apparent  that  he  h"ad  prejudged 
the  case  so  far  as  that  point  wa?   concerned.     We  can  not   concur 
in  such  a  view,  nor  can  we  hoid  that  because  the  special  judge  compli- 
mented one  of  the  attorneys  upon  his  able  presentation  of  the  case, 
he  thus  became  disqualified  from  further  acting  in  the  case. 
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The  last  point  relied  on  in  the  affidavit  is  the  allegation  that  the 
special  judge  intended  to  appoint  C.  W.  Metcalf  special  commissioner 
for  the  purpose  of  hearing  proof  and  settling  the  partnership  ac- 
counts; that  Metcalf  was  a  personal  enemy  of  appellants'  father,  Vin- 
cent Boreing,  and  was  also  under  great  obligations  to  appellee,  Moss. 
At  the  time  the  affidavit  was  filed  the  appointment  of  a  commissioner 
had  not  come  up  for  action  by  the  court.  If  the  special  Judge  had 
really  contemplated  the  appointment  of  Metcalf.  there  is  nothing  to 
show  that  he  knew  of  the  latter's  disqualification  by  reason  of  his 
personal  hostility  towards  Vincent  Boreing.  The  facts  stated  were 
good  reasons  why  Metcalf  should  not  be  appointed  commissioner; 
these  could  be  relied  upon  when  the  court  determined  to  make  the 
appointment.  The  allegation  did  not  show  any  disqualification  on 
the  i>art  of  the  special  judge,  but  pierely  set  forth  reasons  why  Met- 
calf should  not  be  appointed  commissioner. 

A  careful  reading  of  the  whole  affidavit  leads  to  the  conclusion  that 
it  does  not  come  up  to  the  requirements  of  the  law.  In  German  In- 
surance Co.  V.  Landrum,  88  Ky.,  433,  the  rule  is  thus  stated:  "While 
the  Legislature  has  said  that  if  any  affidavit  is  made  by  the  litigant, 
that  the  judge  will  not  afford  him  a  fair  trial,  he  shall  not  preside, 
the  facts  upon  which  this  general  averment  is  made  must  appear, 
and  they  must  be  such  as  brings  the  case  within  the  legislative  mean- 
ing." In  this  case  no  such  facts  are  stated.  The  affidavit  is  made 
up  of  mere  inferences,  suspicions  and  conjectures,  and  does  not  com- 
ply with  the  provisions  of  the  Code  as  interpreted  by  this  court.  We 
are,  therefore,  of  the  opinion  that  the  special  judge  did  not  err  in 
refusing  to  vacate  the  bench. 

Second.  Did  the  transaction  fbetween  appellees  and  Vincent  Boreing 
constitute  a  partnership? 

The  record  tn  this  case  consists  of  about  2,000  pages  of  typewritten 
matter.  A  large  part  of  the  evidence  is  embraced  in  letters  which 
passed  between  Boreing,  Wilson  and  Moss.  Several  disinterested 
witnesses  gave  their  depositions.  Wilson  and  Moss  each  testified. 
At  the  time  their  testimony  was  given,  Vincent  Boreing  was  dead. 
Bxceptions  were  sustained  to  that  portion  of  their  testimony  whdch 
related  to  things  said  or  done  by,  or  transacted  with  Vincent  Bore- 
ing. It  was  contended  below  that,  while  neither  Moss  nor  Wilson  could 
testify  for  himself,  each  could  testify  for  the  other.  The  trial  court 
did  not  take  this  view  of  the  case.  On  this  appeal  we  are  asked  to 
review  this  action  of  the  trial  court,  and  hold  that  this  ruling  was 
improper.  No  cross-appeal,  however,  was  prayed  by,  and  granted  to 
appellees,  andi  we,  therefore,  deem  It  unnecessary  to  determine  this 
question. 

It  would  extend  this  opinion  to  too  great  length  to  give  anything  .ike  a 
brief  abstract  of  the  testimony.  Suffice  it  to  say  that  the  writings 
signed  by  Vincent  Boreing,  and  the  letters  which  passed  between  him 
and  Moss  and  Wilson,  show  conclusively  that  the  contract  between 
them  was  that  lands  along  the  route  of  the  proposed  extension  of 
the  Louisville  &  Nashville  Railroad  Company  were  to  be  purchased 
for  their  joint  benefit;  that  the  legal  title  thereto  was  to  be  taken 
in  the  name  of  Vincent  Boreing  and  held  by  him  in  trust  for  himself. 
Moss  and  Wilson;  that  the  information  with  reference  to  the  pro- 
posed line  of  railway  was  to  be  furnished  by  Wilson;  that  Wilson  and 
Moss  were  to  do  the  greater  portion  of  the  work  in  connection  with 
the  selection  of  the  lands,  the  perfection  of  the  titles,  &c.;  that  the 
main  portion  of  the  capital  necessary  to  finance  the  enterprise  was  tfi 
be  furnished  by  Vincent  Boreing;  that  before  there  was  a  division 
of  profits,  the  amount  of  money  furnished  by  each  party,  witli  interest 
df  not  less  than  seven  per  cent,  was  to  be  returned.    These  sums 
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words  signify,  and  that  the  modiflcations  thus  giren  are  mere  cor- 
rections of  careless  language,  and  really  give  the  true  intention.  The 
ascertainment  of  the  latter  is  the  cardinal  rule,  or  rather  the  end  and 
ohject  of  aU  construction;  and  where  the  real  design  of  the  Legis- 
lature in  ordaining  a  statute,  although  it  be  not  {precisely  expressed, 
is  yet  plainly  perceivable '  or  ascertained  with  reasonable  certainty, 
the  language  of  the  statute  must  be  given  such  a  construction  as  will 
carry  that  design  into  eftect,  even  though  in  so  doing  the  exact  letter 
of  the  law  be  sacrificed,  or  though  the  construction  be,  Indeed,  con- 
trary to  the  letter." 

This  rule  is  re-enunciated  in  an  opinion  of  this  court  by  Judge  Bar- 
ker, filed  March  17,  1908,  in  the  case  of  Morrell  Refrigerator  Car  Co. 
T.  Commonwealth  of  Kentucky.  If  it  were  possible  to  construe  the 
act  in  question  as  contended  for  by  appellant,  with  respect  to  cham- 
perty, which  we  do  not  hold,  the  rule  announced  by  this  court  in  the 
above  cases  would  preclude  such  a  construction.  But  there  is  noth- 
ing in  the  act  indicating  such  an  intention  upon  the  part  of  the  Legis- 
lature. Its  whole  purport  is  to  the  contrary,  and  by  specific  provision, 
it  declares  that  the  title,  claim,  or  possession  of  the  occufpants,  or  the 
continuity  thereof,  should  not,  in  any  manner,  be  affected  by  the  pro- 
ceedings. 

If  the  occupant  has  had  five  years'  possession,  coupled  with  the 
payment  of  taxes,  the  forfeited  title  devolves  upon  him;  If  he  has  not 
had  poffseselon  for  a  sufficient  length  of  time  to  cause  a  vestlture  of 
title  in  him,  he,  nevertheless.  Is  dn  possession;  and  as  a  sale  of  (the 
forfeited  title  to  the  extent  of  'his  possession  would  be  champertous, 
the  title  thereto  remains  in  the  Commonwealth,  and  the  possession 
of  such  occupant,  or  the  continuity  thereof,  Is  not  In  any  manner  af- 
fected thereby.  The  title  to  those  parts  not  transferred  to  the  occu- 
pant, or  which  is  not  adversely  held,  is  alone  the  subject  of  sale,  and 
the  title  to  only  such  parts  would  pass  upon  a  sale  In  gr6s3. 

The  judgment  is  affirmed  in  so  far  as  It  adjudges  a  forfeiture  of  the 
title  and  claim  of  appellant,  but  for  the  reasons  indicated  and  be- 
canise  it  orders  a  sale  of  the  land  and  not  of  the  forfeiture  of  title,  it 
Is  reversed!  for  proceedings  not  Inconsistent  with  this  opinion. 

Whole  court  sitting. 


BORBING,  &c.  V.  WILSON  &  MOSS. 
(Filed  March  26,  1908 — ^To  be  reported.) 

1.  Jud'ges-HAflldavtt  of  DisqaaHflcatlon — Sufficiency — ^An  attorney 
appointed  by  the  Governor  as  a  special  judge  of  a  court,  may  pro- 
perly refuse  to  vacate  the  bench  upon  an  affidavit  by  a  litigant  that 
he  and  the  opposing  counsel  of  the  litigant  happen  to  be  attomeya 
for  the  same  railroad  though  In  different  parts  of  the  State. 

2.  Same — ^Likewise  a  judge  Is  not  disqualified  to  al^ln  a  case  be- 
cause he  may  he  socially  entertained  by  the  opposlngTbunsel  of  one 
of  the  litigants,  or  because  he  expressed  an  opinion  upon  a  prelimi- 
nary motion  In  the  case  ajfter  hearing  the  argument  thereon  and  con- 
gratulated the  opposing  counsel  on  his  argument  on  the  motion.  Or 
because  of  his  supposed  Intention  to  appoint  a  receiver  In  the  case, 
who  was  not  friendly  to  a  deceased  party  whose  estate  is  Involved 

In  the  action. 

3.  Partnership— Acta  Constituting— Where  three  men  mutually  agree 
to  go  in  together  and  buy  a  large  tract  of  mineral  and  timbered  land 
and  hold  It  for  a  profit,  each  to  furnish  some  of  the  money,  and  ex- 
pense and  to  do  certain  work,  and,  after  the  sale  of  the  land,  each  shall 
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have  the  money  he  advanced  with  7  per  cent,  interest  thereon  and 
his  expenses  refunded,  and  to  share  equally  in  the  balance  of  the 
sale  money,  they  are  partners  in  contemplation  of  law. 

4.  Settlement  of  a  Partnerethip — iSharin^  of  ProfttSr-^Where  in  the  set- 
tlement of  a  partnership  formed  for  the  purchase  and  sale  of  land, 
it  is  shown  that  one  of  the  partners  sold  600  acres  of  the  partnership 
land  and  500  acres  of  his  individual  land  in  a  body  at  an  agreed  con- 
sideration tor  the  wh61e  1,000  acres,  such  pirtner  was  bound  to  ac- 
count to  hid  oo-partnera  in  the  600  acres  for  one-half  of  the  price  he 
received  for  the  whole  tract,  and  the  fact  that  the  partner  in  mak- 
ing such  sale  received  a  part  of  the  consideration  in  corporation  Btock 
did  not  require  his  co-partners  to  accept  such  stock  in  payment  for 
their  interest  in  the  600  acres  of  partnership  land  sold. 

5.  fiame-^Interest  Paid  on  Advancements — ^Like  Interest  on  Settle- 
menit — iWlhere,  in  the  formation  of  a  partnership,  it  is  agreed  that  each 
jmrtner  shall  be  allowed  eight  per  cent,  interest  on  advancements 
made,  which  was  enforced  in  the  settlement  of  such  advancements,  it 
would  be  equit-able  and  proper  in  the  distribution  of  the  proceeds  of 
the  partnership  to  require  each  of  the  partners,  on  flnal  settlement,  to 
account  for  eight  per  cent,  interest  on  the  amount  due  from  each 
from  the  time  the  same  was  received. 

D.  B.  Logan  and  Greene  &  Van  Winkle  for  appellants. 

Wm.  Ayres  for  appellee  Wilson. 

J.  R.  Sampson  for  appellee  Moss. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  affirming. 

In  the  ^ring  of  the  year  1886,  appellee  John  H.  Wildon  was  en- 
gaged in  the  practice  of  law  in  Barbourville,  Knox  county,  Kentucky. 
His  services  were  secured  by  the  Louisville  and  Nashville  Railroad 
Company  after  that  corporation  had  decided  that  it  would  construct 
a  branch  railroad  from  Corbin,  on  the  main  line  of  its  Knoxville  divi- 
sion, up  the  Cumberland'  river  into  the  coal  fields  of  Bell  and  Harlan 
counties,  or  through  Cumberland  Gap  into  the  coal  fields  of  Wise  and 
Lee  counties,  Virginia.  After  appellee  Wilson  had  learned  that  the 
road  would  be  constructed,  he  could  readily  see  that  the  coal  bearing 
properties  alon«  the  line  of  the  proposed!  road  would,  of  necessity, 
rapidly  advance  in  price,  and  that  the  purchase  of  the  lands  at  the 
low  prices  then  prevailing,  and  before  it  became  known  that  the  road 
would  be  constructed,  would  prove  a  very  profitable  investment.  Ap- 
pellee had  formed  the  acquaintance  of  his  co-appellee,  M.  J.  Moss, 
some  time  prior  to  1886,  who  was  engaged  in  the  practice  of  law  in 
Bell  county,  and  was  well  acquainted  with  the  inhabitants  of  that 
county,  and  especially  the  land  owners  along  the  line  of  the  proposed 
railroad.  Accordingly  they  agreed  to  go  into  an  arrangement  by 
which  they  would  purchase  lands  and  hold  them  until  the  prices  ad- 
vanced. Realizing  that  it  would  take  a  large  sum  of  money  to  carry 
through  the  enterprise,  they  then  proposed  to  Vincent  Boreing,  a 
wealthy  and  influential  man  in  that  section  of  the  State,  to  Join  the 
enterprise.  It  was  agreed  between  the  parties  to  the  arrangement 
that  whatever  cash  was  advanced  or  furnished  by  either  was  to  be 
returned  to. him  with  interest,  and  the  profits  were  then  to  be  divided 
equally  among  them. 

In  pursuance  of  this  arrangement,  about  6,000  acres  of  land  were 
purchased.  Frequently  Moss  or  Wilson  would  propose  that  they 
get  together  and  draw  up  a  contract  accurately  defining  the  rights 
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of  each  party  to  the  lands  in  question;  sometimes  Boreing  would  make 
the  same  proposition.  No  such  contract,  however,  was  ever  signed. 
The  matter  was  permitted  to  drag  along  from  year  to  year,  and  final- 
ly. In  the  year  1903,  Vincent  Boreing  died. 

Thereafter  the  appellee,  Wilson,  filed  his  petition  in  the  Bell  Cir- 
cuit Court  alleging  the  existence  of  a  partnership  between  him  and 
Moss  and  Boreing.  To  this  petition,  appellee  Moss  and  the  heirs,  de- 
visees and  personal  representatives  of  Vincent  Boreing  were  made 
defendants.  The  petition,  after  setting  forth  the  death  of  Boreing.  the 
dissoluticm  of  the  partnership  by  reason  thereof,  and  the  qualification 
of  his  administrators  under  the  will,  alleges  that  it  was  agreed,  at  the 
inception  of  the  partnership  enterprise,  that  Vincent  Boreing  should 
furnish  the  money  necessary  to  acquire  the  lands,  and  that  he  (Wil- 
son) and  Moss  should  contribute  in  aid  of  the  enterprise  their  ser- 
vices and  assistance,  and,  when  the  land  was  sold,  Boreing  should 
receive  the  various  sums  of  money  which  he  had  advanced  from  time 
to  time  in  making  the  necessary  purchases,  as  well  as  all  reasonable 
and  necessary  expenditures  in  connection  therewith,  together  with 
seven  per  cent,  interest  on  said  sums  of  money  from  the  time  of  their 
payment  by  Boreing.  The  petition  further  states  that  it  was  also 
agreed  that  he  (Wilson)  and  Moss  should,  out  of  the  proceeds,  re- 
ceive from  time  to  time  such  money,  with  a  like  rate  of  interest 
thereon,  as  either  of  them  might  have  contributed  or  paid  out  towards 
the  purchase  of  said  lands,  in  surveying  expenses  or  other  expenses 
incurred  in  the  acquteition  of  title  thereto;  that  Boreing  had  paid  on 
said  lands  $30,000  or  $36,000;  that  he  (Wilson)  had  paid  $2,000  to 
$2,700,  and  that  Moss  had  paid  $7,000  or  $8,000;  but  that  the  exact 
amount  that  each  had  pai'd  was  unknown  to  appellee.  Appellee 
then  asked  a  settlement  of  the  partnership  accounts,  and  a  refer- 
ence to  the  master  commissioner  for  that  purpose. 

To  appellee  Wilson's  petition,  api>ellee  Moss,  on  December  7th, 
1903,  filed  his  answer,  counter-cHaim  and  crosehpetitlon,  making  ap- 
X>ellant9  croe&defendants,  and  joined  In  the  prayer  of  appellee,  Wil- 
son, for  a'  settlement  of  the  partnership  accounts.  Appellee  Moss 
also  set  forth  in  his  answer  and  cross-petition  the  unsettled  and  uncer- 
tain state  of  the  partnership  accounts,  as  well  as  the  fact  that  Bore- 
ing had  furnished,  in  the  purchase  of  the  lands,  $80,000  or  $35,000,  bat 
that  the  exact  amount  was  unknown  to  appellee.  He  also  alleged 
that  he  had  paid  in  about  $7,600,  but  that  Wilson  had  paid  in  only 
about  $1,475.  Both  the  petition  of  appellee  Wilson  and  the  answer 
and  cross-petition  of  appellee,  Moss,  alleged  that  Boreing  had  re> 
ceived  large  sums  of  money  in  the  way  of  rents  and  proceeds  from 
the  sale  of  landBi  and  timber  Involved  in  the  controversy,  the  exact 
amount  of  which  they  did  not  know.  Among  other  itemis  they  alleged 
that  Boreing  had  received  $20,000  for  500  acres  of  land  which  was 
sold  by  him  out  of  the  partnership  property  to  the  Bell  County 
Coke  &  Improvement  Company,  and  that  he  had  also  received  $3,- 
000  for  certain  machinery  on  the  Tuckehoe  lease  which  he  had  soICl 
to  A.  H.  Melcon. 

On  January  13th,  1904,  the  appellants  herein  filed  their  answer  to 
the  original  petition  of  appellee  Wilson,  and  also  their  reply  to  the 
answer,  counter-claim  and  cross-petition  of  appellee  Mosb,  denying 
and  putting  in  Issue  every  material  allegation  of  those  pleadings. 
Thereafter  certain  amended  pleadings  were  filed,  and,  among  them* 
one  by  appellee  Wilson,  asking  for  the  appointment  of  a  receiver  to 
take  charge  of  the  property  during  the  litigation.  Responsive  plead- 
ings were,  then  filed  and  the  issues  joined  on  all  the  material  alle* 
gations  of' the  several  amendments.  The  court  appointed  a  receiver, 
who  qualified  and  iB  now  in  charge  of  the  property.  The  parties  thea 
proceeded  with  the  taking  of  testimony,  and  the  special  judge,  Hon. 
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John  McChord,  called  a  special  term  of  the  court  in  the  month  of 
July  of  that  year,  at  which  to  hear  the  case. 

On  Jiily  28th,  1904  ,one  of  the  administrators,  John  R.  Borelng,  pre- 
sented and  filed  his  affidavit  with  the  clerk  of  the  Bell  Circuit  Court, 
in  which  he  claimed  that  appellants  could  not  get  a  fair  trial  of 
their  cause  before  said  special  judge.  The  latter  decided  that  the 
affidavit  was  insufficient  and  declined  to  vacate  the  bench.  After 
this  affidavit  was  filed,  the  case  was  continued  to  the  October  term 
for  further  preparation,  and  was  then  submitted  and  tried.  The  court 
held  that  a  partnership  existed  between  Wilson,  Moss  and  Boreing; 
that  in  the  settlement  Vincent  Boreing's  estate  should  be  charged 
with  the  sum  of  $3,000  for  the  machinery  sold  to  A.  H.  Melcon,  with 
eight  per  cent,  interest  on  said  sum  from  the  time  the  money  was 
paid;  that  said  Boreing's  estate  should  be  charged  with  the  further 
sum  of  $20,000  for  the  land  sold  by  Boreing  to  the  Bell  County  Coke 
&  Improvement  Company,  with  eight  per  cent.  Interest  thereon  from 
the  time  of  the  receipt  of  said  sum  by  Vincent  Boreing.  On  October 
29th,  1904,  the  court  entered  a  judgment  in  accordance  with  his  con- 
clusion set  out  above.  After  the  entry  of  this  judgment,  appellants 
filed  their  written  motion  asking  the  court  to  set  aside  certain  parts 
thereof,  and  in  support  of  the  motion  filed  certain  affidavits,  together 
with  the  deed  of  conveyance  executed  by  Vincent  Boreing  on  the 
23rd  day  of  May,  1890,  to  the  Bell  County  Coke  &  Improvement  Com- 
pany. Upon  the  hearing  of  appellants'  motion  the  court  refused  to 
set  aside  any  portion  of  the  judgment  entered.  Of  the  judgment  and 
of  the  refusal  of  the  trial  court  to  set  certain  portions  thereof  aside, 
appellants  now  complain. 

This  appeal  involves  the  determination  of  the  following  questions: 
(1.)  Did  the  special  judge  err  in  refusing  to  vacate  the  bench?  (2.) 
Did  the  transaction  between  appellees  and  Vincent  Boreing  constitute 
a  partnership?  (3.)  Was  A.  H.  Melcon,  who  purchased  the  machinery 
On  the  Tuckahoe  lease,  comi>etent  to  testify  for  appellees,  and  did 
the  court  err  in  charging  the  estate  of  Vincent  Boreing  with  the  sum 
of  $3,000  paid  by  said  Melcon  for  said  machinery?  (4.)  Did  the  court 
err  in  charging  the  estate  of  Vincent  Boreing  for  the  500  acres  of 
partnership  land  sold  by  Boreing  to  the  Bell  County  Coke  &  Improve- 
ment Company,  and  fixing  the  sum  to  be  charged  at  $20,000?  (5.) 
Did  the  court  err  in  charging  the  estate  of  Vincent, Boreing  interest 
at  the  rate  of  eight  per  cent  on  said  sums  of  $3,000  and  $20,000  from 
the  time  said  sums  were  received  by  him?  (6.)  Did  the  lower  court 
properly  overrule  the  motion  of  appellants  to  set  aside  those  portions 
of  the  judgment  respecting  said  items  of  $3,000  and  $20,000.  and  to 
refer  same  to  the  commissioner  for  further  proof? 

First.  On  July  28th,  190i4,  appellant  John  R.  Boreing,  for  himself  and 
hts  co-appellants,  filed  the  following  affidavit  in  which  he  set  forth 
legal  ground?  why  the  special  judge  should  vacate  the  bench: 

"The  affiant,  John  R.  Boreing,  says  that  he  is  one  of  the  defendants 
In  the  above  styled  cause  and  js  the  only  one  taking  an  active  interest 
in  the  defense  herein;  that  his  co-defendants,  Julia  T.  Williams,  Sal- 
lie  Boreing,  Belle  Young,  James  M.  Boreing,  May  Melcon  and  this  af- 
fiant are  the  only  devisees  of  Vincent  Boreing,  deceased.  The  other 
defendants,  to-wit:  A.  H.  Melcon,  J.  M.  Williams  and  Joseph  Young 
are  nominally  defendants  only,  the  husbands  of  affiant's  married  Bis- 
ters. 

"This  affiant  says  he  does  not  believe  the  Hon.  John  McChord,  the 
special  judge,  appointed  and  commissioned  herein  to  try  this  cause, 
by  the  Hon.  J.  C.  W.  Beckham,  Governor  of  the  Commonwealth  of 
Kentucky,  can  or  will  give  these  defendants  a  fair  and  impartial  trial 
of  the  issues  herein,  or  that  he  can  or  will  impartially  try  and  decide 

▼ol.  33— « 
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the  issues  herein  between  the  plaintiff,  J.  H.  Wilson  and  ihe  cross- 
plaintiff,  M.  J.  Moss,  on  one  side  and  these  defendants,  the  brother 
and  sisters  of  this  affiant  and  himself,  on  the  other. 
"This  affiant's  belief  is  based  upon  the  following  grounds: 
"He  says  that  since  the  last  term  of  this  court  he  has  learned  and 
he  arers  it  to  be  true,  that  the  said  special  Judge,  John  McChord^,  fs 
an  attorney  and  representative  of  the  L.  &  N.  R.  R.  Co.,  a  corporation 
owning  and  operating  a  line  of  railroad  through  Bell  county,  Kentucky, 
and  through  several  other  counties  in  the  State  of  Kentucky,  with  its 
chief  office  at  Louisville,  Kentucky,  which  line  of  railroad  extends 
through  Marion  county,  Kentucky,  In  which  said  special  judge  resides; 
thfat  one  J.  W.  Alcorn,  is  likewise  an  attorney  and  representative 
for  said  L.  &  N.  R  .R.  Co.,  and  as  such  s-uperintends,  conducts  and 
has  charge  of  the  litigation  in  which  said  railroad  company  is  invol- 
ved from  Louisville,  Kentucky,  to  Cumberland  G-ap,  and  has  tue  right 
to  direct  and  does  direct  and  superintend  and  advise  other  attorneys 
engaged  in  the  service  of  said  L.  &  N.  R.  R.  Co.,  from  Louisville  to 
Cumberland  Gap,  including  said  special  judge,  John  McChord;  that 
the  cross-plaintiff,  M.  J.  Moss,  is  the  regular  circuit  judge  of  the 
26th  judicial  district,  of  which  district  Bell  county  is  a  part,  and  thut 
the  said  J.  W.  Alcorn  practices  law  in  the  said  26th  judicial  district 
and  in  the  Bell  Circuit  Court,  giving  his  attention  almost  exclusively 
to  the  litigation  of  said  L.  &  N.  R.  R.  Co.;  that  he,  the  said  J.  W. 
Alcorn,  likewise  practices  in  the  Laurel  Circuit  Court  whore  this  af- 
fiant and  his  brothers  and  sisters  live;  that  the  affiant,  as  president 
of  the  Bell  Coke  &  Improvement  Co..  which  is  the  owner  of  a"  part 
of  the  property  claimed  in  the  pending  controversy  to  have  been 
once  owned  by  the  alleged  partnership  alleged  to  have  existed  by  and 
between  the  decedent,  Vincent  Boreing,  the  plaintiff,  John  Henry  Wil- 
son and  crosa-plaintiff,  M.  J.  Moss,  has  caused  an  action  to  be  in- 
stituted In  the  Laurel  Circuit  Court  to  recover  of  the  said  M.  J. 
Moss  five  hundred  dollars  ($500)  alleged  to  be  due  said  company  on 
the  subscription  of  said  Moss  to  its  capital  stock;  that  the  said  J.- 
W.  Alcorn  is  one  of  the  attorneys  of  said  Moss  in  said  action,  and 
that  although  he  does  not  sign  the  pleadings  as  attorney  he  in  every- 
thing else  represents  said  Moss  as  attorney  in  said  cause,  withholding 
his  name  from  the  pleadings.  He  aided  in  the  preparation  of  the 
answer  of  said  Moss  in  said  cause  while  in  Bell  county,  and  prepared 
an  affidavit  of  said  Moss  for  delay  in  said  cause,  and  presented  and 
filed  it  in  the  Laurel  Circuit  Court,  making  at  the  time  a  apeech  to  the 
court  which  plainly  showed  his  personal  animosity  toward  the  affiant; 
and  that  the  said  J.  W.  Alcorn  has  on  several  other  occasions  mani- 
fested his  inclination  to  be  strongly  adverse  to  the  welfare  of  the 
estate  of  Vincent  Boreing,  and  that  he  has,  w^ithout  fee  or  compensa- 
tion, on  several  occasions  opposed  the  successful  winding  up  of  said 
estate,  and  has  on  each  and  every  occasion  shown  his  bitter  personal 
dislike  and  antagonism  for  and  toward  the  said  estate  and  those  rep- 
resenting it  and  this  affi>ant;  that  said  Alcorn  is  a  very  warm  per- 
sonal friend  of  the  said  M.  J.  Moss,  the  said  judge  of  the  Bell  Circuit 
Court,  and  his  influence  over  the  said  judge  is  sucn  that,  in  litigation 
in  said  court  in  which  said  company  is  involved  and  wherein  said 
Moes  presides  as  judge,  'the  railroad  company  wins  alino»t  uniforml- 
ly  and  the  opqsosing  litigants  lose;  that  said  company  owns  and  nAin- 
tains  a  branch  of  its  railroad  throu^  Bell  county  and  has  various 
shops  and  its  superintendient's  division  therein,  and  that  it  has  almost 
continuously  litigation  in  the  Bell  Circuit  Court. 

"Affiant  further  says  that  the  said  L.  &  N.  R.  R.  Co.,  under  contract 
with  three  of  the  lessors  of  the  property  In  controversy  in  this  action, 
has  built  a  spur  or  a  short  railroad  from  the  L.  ft  N.  main  track  at 
Four  Mile,  Kentucky,  up  Four  Mile  Creek  and  through  and  over  the 
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property  In  controversy,  and  that  the  continuance  of  Its  operation  is 
made  to  depend  upcm  contingencies  regarding  the  successful  opera- 
tion of  said  property  as  a  coal  mining  property  and  most  especially 
upon  the  construction  of  ambiguous  contracts  with  the  said  L.  8c  N. 
R.  It  Co.,  regarding  the  construction  of  said  spur  or  branch  railway 
which  ambiguous  contracts  this  alnant  belieres  and  avers  will,  before 
the  termination  of  this  suit,  be  litigated  in  'this  very  action  in  order  to 
establish  the  relative  rights  of  the  said  L.  &  N.  R.  R.  Co.,  and  this 
affiant  and  his  brother  and  sisters,  the  heirs  and  devisees  of  'said  Vin- 
cent Boreing,  in,  to  and  concerning  said  spur  or  branch  railway  up 
Four  Mile  Creek.  Affiant  further  says  that  the  said  spur  or  branch 
railway  has  not  been  fully  paid  for  by  the  said  lessors  of  the  property 
or  the  property-owners,  and  that  there  will  probably  arise  in  this 
very  suit  a  controversy  between  this  affiant  and  the  other  heirs 
and  devisees  of  Vincent  Boreing  and  the  plaintiff,  John  Henry  Wilson, 
and  the  cross-plaintiff,  M.  J.  Moss,  and  the  said  L.  &N.  R.  R.  Co.,  over  the 
construction  of  said  spur  or  branch  railway,  and  the  amount  of  Its  cost 
and  construclion  and  the  manner  of  payment  of  same,  and  this  af- 
fiant believes  that  an  attorney  for  the  L.  &  N.  R.  R.  Co.,  could  not, 
as  judge  in  this  case,  wherein  the  Interests  of  the  said  L.  &  N.  R.  R. 
Co.  win  probably  become  adverse  to  this  affiant  and  his  brother  and 
sisters,  who  claim  in  this  action  to  be  the  sole  owners  of  the  prop- 
erty in  controversy,  impartially  or  fairly  decide  this  controversy  and 
the  issues  which  may  place  the  said  L.  &  N.  R.  R.  Co.,  in  a  more 
advantageous  position  when  said  controversy  between  them  and  this 
affiant,  bis  brother  and  sister  arises,  and  in  which  the  said  special 
judge,  John  McChord,  as  a  servant  and  attorney  of  said  railroad  com-, 
pany  will,  as  affiant  believes,  be  Interested  and  will  desire  a  coali-' 
tlon  of  the  Interests  of  said  company  and  the  interests  of  the  plaintiff 
John  H.  Wilson  and  cross-plaintiff  M.  J.  Moss,  and  especially  that  of 
the  said  Moss,  because  of  his  official  position  and  power  as  circuit 
judge:  that  personally  and  socially  the  said  special  judge  has  shown 
toward  the  plaintiff  Wilson  and  the  cross-plaintiff  Moss  and  his  at- 
torneys, J.  R.  Sampson  and  William  Ayres,  special  favoritism  and 
has  seemingly,  on  the  other  hand,  in  minor  matters  in  this  cause,  given 
these  defendants  no  quarter  in  this  proceeding  up  to  the  present  time. 
And  this  affiant  is  informed  and  believes  and  avers  that  said  judge 
has  repeatedly  stated  and  declared  to  persons  outside  of  the  court- 
house and  in  private  conversations  that  he  had  no  doubt  of  the  exls- 
tonce  of  a  partnership  between  the  decedent,  Vincent  Boreing,  the 
crosS'plaintiff,  M.  J.  Moss,  and  the  plaintiff,  John  H.  Wilson,  and  that 
he  had  become  satisfied  of  this  fact  before  he  had  heard  half  of  the 
testimony  on  the  plaintiff's  application  for  a  receiver,  tried  last  Janu- 
ary, 'the  main  and  about  the  only  question  to  be  tidied  in  this  cause  and 
the  only  issue  of  any  importance  is  whether  or  not  a  partner- 
ship actually  existed  between  said  parties.  Whether  or  not 
a  partnership  was  ever  formed  or  ever  existed  is  the  vital  issue  In 
this  cause,  and  this  affiant  and  his  brother  and  sisters  feel  that  this 
issue  can  not  be  fairly  or  properly  tried  by  a  judge  who  has  already 
formed  and  expressed  his  opinion  that  such  a  partnership  did  exist. 
That  affiant,  just  after  the  trial  of  the  motion  for  receiver  herein  tried 
at  the  January  term,  1904,  of  this  court,  at  the  Edwards  House,  in 
Pineville,  Kentucky,  heard  the  said  special  judge,  John  McChord,  con- 
gratulate said  William  Ayres,  attorney  for  plaintiff  Wilson,  upon  his 
able  presentation  of  the  grounds  and  cause  made  for  receiver  In  this 
cause,  and  in  'his  congratulatory  address  to  said  Ayres  he  said  that 
before  said  Ayres  was  half  through  the  presentation  of  his  side  (said 
McChord)  was  of  the  opinion  that  a  partnership  in  fact  did  exist 
between  the  decedent,  Vincent  Boreing,  the  plaintiff,  John  H.  Wilson, 
and  the  cross-plaintiif,  M.  J.  Moss,  and  that  a  receiver  should  be  ap- 
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commissioner  for  the  purpose  of  hearing  proof  and  reporting  thereon. 
They  Insist  that  ^e  trial  court  should  have  awarded  them  a  new 
trial,  not  only  on  this  ground,  but  because  of  the  facts  alleged  in 
certain  affidavits  and  contained  in  the  deed  of  Vincent  Boreing  to  the 
BeH  County  Coke  &  Improvement  Company,  duted  May  3,  1890,  i^r- 
porting  to  convey  a  certain   boundary  of  land,   whose  area   is  not 
stated,  in  consideration  of  $26,000.00,  of  which  $12,500.00  was  paid 
and  $12,500.00  was  to  be  paid  in  twelve  months  from  March  1,  1890. 
We  have  carefully  read  the  affidavits  pro  and  con,  and  are  of  the 
opinion    that    the    que&tlons    relating    to    the    $3,000    and    $20,000.00 
transactions  were  taken  up,  heard  and  discussed  by  the  trial  court 
with  the  distinct  understanding  that  he  should  then  and  there  pass 
thereon.     Besides,  the  order  of  submission  shows  that  the  case  was 
submitted  on  exceptions  to  certain  depositions  and  "for  hearing  and 
trial  in  chief."     Under  these  circumstances,  without  such  an  agree- 
ment and  understanding  between  counsel  for  appellants  and  appellees, 
the  trial  court  would  have  been  justified  in  passing  upon  the  ques- 
tions referred  to.    It  is  quite  evident  from  the  record  thftt  the  appel- 
lants were  at  all  times  relying  upon  the  fact  that,  Vincent  Boreing 
being  dead,  it  would  be  impossible  for  appellees  to  establish  their 
contentions.     There  is  nothing  to  show  that  the  evidence  referred 
to  in  their  affidavits,  in  support  of  their  motion  for  a  new  trial,  could 
not  have  been  secured  in  time  for  the  final  hearing.    The  deed  referred 
to  was  on  record,  and  a  copy  thereof  could  have  been  readily  secured. 
No  good  reason  is  shown  why  it  wa-s  not  secured  in  time  for  the 
hearing.    Besides,  the  affidavit  of  R.  C.  Ford,  who  lived  in  Pineville, 
and   whose  deposition   could  readily  have  been  taken,  tends  rather 
to  support  the  conclusion  reached  by  the  trial  court.     He  says  that 
"the  price  was  to  be  $55,000.00  for  1,000  acres,  and  was  sold  by  the 
acre,  and  if  land  fell  short,  then  V.  Boreing  was  to  rebate  at  rate  of 
$55.00  per  acre  for  -such  shortage."    This  does  not  show   that  any 
higher  price  was  placed   upon   one   acre,  than   upon   another.    With 
this  affidavit  before  him,  the  court  could  not  help  reaching  the  con- 
clusion that,  in  fixing  the  value  of  the  land  at  $40.00  per  acre,  or 
$15.00  per  acre  less  than  this  affidavit  shows  was  the  agreed  price, 
he  made  no  error  in  favor  of  appellees.     The  deed  in  question,  it  is 
claimed,  covered  only  125  or  150  acres  of  the  land  sold  to  the  Bell 
County  Coke  &  Improvement  Company.    It  is  the  contention  of  appel- 
lants that  the  remaining  850  or  875  acres  are  shown  by  this  deed 
to  have  been  valued  at  $30,000.00.     The  deed  can  not,  however,  be 
regarded  a«  conclusive  of  the  value  fixed.    It  is  not  shown  that  either 
Moss  or  Wilson  had  any  knowledge  of  its  provisions  at  the  time  it 
was  executed;  and  certainly  it  was  not  binding  on  them.     Besides, 
the  affidavit  of  Ford  completely  nullifies  the  recitals  of  the  deed.    We 
are  of  the  opinion,  therefore,  that  the  trial  court  did  not  err  in  refus- 
ing to  grant  a  new  trial,  and  again  referring  the  case  to  the  commis- 
sioner to  take  further  proof  in  regard  to  the  itenm  of  $3,000.00  and 
$20,000.00. 

Upon  a  case  involving  so  many  questions  of  law  and  fact,  and  con- 
sisting of  such  a  voluminous  record,  we  tbink  the  trial  court  displayed 
admirable  judgment  in  the  conclusions  he  reached.  After  a  careful 
examination  of  the  entire  record,  we  are  of  the  opinion  that  it  con- 
tains no  error  prejudicial  to  the  substantial  rights  of  the  appellants. 

Wherefore,  the  judgment  is  affirmed. 

Whole  court  sitting,  except  Judge  Barker. 
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SCHULTB  V.  LOUISVILLE  &  NASHVILLB  R.  R.  CO..  &c. 
(Piled  March  25,  1908— To  be  reported.) 

1.  Pleadings — ^PUlng  Amendments  During  Trial — ^Discretion  of  Court 
— Trial  on  Merits — The  trial  court  has  a  large  discretion  in  allowing 
amended  pleadings  to  be  filed  during  the  progress  of  the  trial,  and 
this  discretion  should  be  exercised  with  great  liberality  when  the 
purpose  of  enabling  the  party  offering  it  is  to  obtain  a  fair  trial  of 
the  case  on  its  merits. 

2.  Injury  to  Personal  Property — Negligence — Interest  on  Damages — 
Discretion  of  Jury — ^EiXem^lary  Damages — ^Where  personal  property  is 
injured  by  negligence,  wrongful  or  unlawful  acts  and  the  owner  is  de- 
prived of  its  possession  and  use,  he  is  entitled,  in  a  suit  for  damages 
for  its  loss,  to  recover  its  value  with  interest  thereon  in  the  discretion 
of  the  jury,  but  this  rule  can  not  be  applied  when  it  is  sought  to  re- 
cover unliquidated  damages,  or  in  cases  where  no  certain  sum  is 
claimed,  and  the  jury  may  assess  any  amount  in  their  discretion; 
and  in  cases  where  exemplary  damages  are  recovered  the  plaintiff 
is  not  entitled  to  interest  thereon. 

3.  Property — ^Injured — 'Damages  for  Its  Use — Special  Plea — ^Where  a 
party  desires  to  recover  for  the  value  for  the  loss  of  the  use  of  prop- 
erty injured  it  should  be  specially  pleaded,  and  where  damages  are 
sought  for  the  injury  done  the  property,  as  well  for  the  deprivation 
of  its  use,  interest  is  not  allowable,  as  the  recovery  for  the  use  takes 
the  place  of  interest. 

4.  Railroads — Gates  Across  Highway — 'Protection  to  Public — Joint 
Use  by  Different  Railroad-s — Liability  for  Injury — ^Where  a  gate  is  neces- 
sary across  a  street  in  a  city  for  the  protection  of  the  traveling  public 
across  a  railroad  track,  it  is  the  duty  of  every  railroad  company 
using  the  track  to  protect  the  public  from  injury  from  its  trains,  and 
each  company,  and  the  owner  of  the  track,  is  jointly  and  severally 
liable  to  the  public  for  injuries  committed  by  its  trains  due  to  failure 
to  perform  this  duty,  and  the  duty  of  protecting  such  crossing  can  not 
be  delegated  to  one  of  the  companies  using  the  track,  or  to  the  owner, 
so  as  to  absolve  the  company  whose  trains  commit  the  injury  from  lia- 
bility to.  the  person  iidured. 

5.  Gates  Raised — ^Invitation  to  Cross — ^Presumption — Care  Required — 
When  gates  are  maintained  at  a  crossing,  and  are  closed  when  trains 
are  approaching  and  kept  open  for  traffic  when  they  are  not,  the  fact 
Uiat  they  are  up  and  open  is  an  Invitation  to  the  public  to  cross, 
and  persons  have  a  right  to  assume  they  can  do  so  without  danger  by 
using  ordinary  care  for  their  -safety. 

Robt.  C.  Simmons  for  appellant. 

Galvin  &  Galvln  for  appellee  Cov.  &  Cin.  Elevated  R.  R.  Transfer 
&  Bridge  Co. 

S.  D.  Rouse  and  Benjamin  D.  Warfield  for  appellee  L.  &  N.  R.  R. 
Co. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

The  appellant  brought  this  suit  against  the  Louisville  &  Nashville 
Railroad  Co.  and  the  Covington  &  Cincinnati  Elevated  Railroad  Co., 
averring  that  while  his  servant  was  driving  a  wagon  and  team  of  horses 
along  Twelfth  street,  in  the  city  of  Covington,  his  horses  and  wagon 
were  struck  by  a  locomotive  engine,  operated  by  the  Louisville  & 
Nashville  Railroad  Co.,  at  a  point  where  the  railroad  crossed  Twelfth 
street,  the  collision  demolishing  the  wagon,  killing  one  of  the  horses 
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and  crippling  th«  other,  and  causing  the  loss  of  all  the  dairy  products 
in  the  wagon,  to  his  damage  in  the  sum  of  $2,200. 

ESach  of  the  defendants  filed  answers,  traversing  the  averments 
of  the  petition,  and  the  Covington  &  Cincinnati  Blevated  Railroad 
Co.  in  addition,  pleaded  contributory  negligence  on  the  part  of  Phillip 
Roth,  the  employe  of  appellee,  who  was  driving  the  wagon.  Appellant 
filed  a  reply  to  the  answer  of  the  Louisville  &  Nashville  Railroad  Co., 
but  failed  to  file  one  to  the  answer  of  the  Covington  &  Cincinnati 
Elevated  Railroad  Co. 

The  case  went  to  trial  before  a  jury,  and  the  evidence  conduced 
to  show  that  Roth  was  driving  at  an  ordinary  gait,  that  when  he  ap- 
proached the  railroad  tracks  the  gates  maintained  on  each  side  of  it 
for  the  purpose  of  warning  travelers  and  preventing  them  from  cross- 
ing when  a  train  was  approaching,  were  up.  That  he  did  not  hear  any 
engine  bell  ringing  or  whistle  blown  or  receive  other  warning  as  he 
came  near  the  track,  and  the  gates  being  up,  he  drove  along,  not  sus- 
pecting any  danger,  and  did  not  know  of  the  approach  of  the  train 
which  was  running  about  twenty-five  miles  an  hour  until  his  team 
was  on  th-e  track.  The  railroad  employe  who  had  charge  of  the  gates, 
and  whose  duty  it  was  to  close  or  put  them  up  or  down,  was  talking  to 
a  man  nearby,  and  neglected  to  close  the  gates.  The  railroad  track 
was  owned  by  the  Covington  &  Cincinnati  Elevated  Railroad  Co., 
and  the  gate  keeper  was  its  employe,  but  the  trains  of  the  Louisville 
&  Nashville  Railroad  Co.  were  operated  over  it. 

Upon  th^  conclusion  of  the  evidence  for  plaintiff,  the  Covington  & 
Cincinnati  Elevated  Railroad  Co.  asked  for  a  peremptory  in-struction, 
upon  the  ground  that  there  was  no  denial  of  the  plea  of  contributory 
neglect  In  its  answer.  Thereupon  the  attorney  for  plaintifC  offered  to 
file  a  reply,  and  also  to  pay  the  costs  of  the  trial  up  to  that  time, 
and  to  continue  the  case  if  the  Covington  &  Cincinnati  Elevated  Rail- 
road Co.  desired  it.  These  motions  and  requests  were  overruled,  and 
the  jury  directed  to  return  a  verdict  for  the  Covington  &  Cincinnati 
Elevated  Railroad  Co. 

The  trial  proceeded  against  the  Louisville  &  Nashville  Railroad  Co., 
when  a  verdict  was  returned  against  it  for  $425,  the  actual  loss  sus- 
tained by  appellant  being  some  $515,  according  to  the  evidence  in  his 
behalf,  but  less  than  this  under  the  evidence  for  appellee — in  short, 
the  verdict  was  substantially  correct. 

A  reversal  is  asked,  first,  because  the  trial  court  failed  to  allow  a 
reply  to  be  filed;  second,  in  declining  to  instruct  the  jury  that  they 
might  award  interest  on  the  value  of  the  property  destroyed  from  the 
time  of  its  destruction;  and  also  refusing  to  give  an  instruction  on 
the  subject  of  punitive  damages;  third,  in  failing  to  instruct  the  jury 
that  they  might  allow  damages  for  the  use  of  the  horse  that  was  in- 
jured; fourth,in  failing  to  instruct  that  the  Louisville  &  Nashville 
Railroad  Co.  was  responsible  for  the  negligence  of  the  gate  watchman, 
and  fifth,  for  errors  in  giving  instructions. 

It  has  been  frequently  held  that  unless  the  plea  of  contributory 
neglect  in  an  answer  is  controverted  of  record  or  replied  to,  that  the 
defendant  is  entitled  to  a  judgment  in  his  behalf  on  the  pleadings, 
notwithstanding  the  fact  that  the  plaintiff  may  have  obtained  a  ver- 
dict. (L.  &  N.  R.  R.  Co.  V.  Paynter,  26  Ky.  Law  Rep.,  761;  L.  &  N. 
R.  R.  Co.  V.  Copas,  16  Ky.  Law  Rep.,  14;  L.  ft  N.  R.  R.  Co.  v.  Mayfield, 
18  Ky.  Law  Rep.,  224;  Brooks  v.  L.  &  N,  R.  R,  Co..  24  Ky.  Law  Rep., 
1318.)  And  when  the  plaintiff  rested  his  case  in  the  court  below,  the 
defendant  upon  the  pleadings,  as  they  stood,  was  entitled  to  the  per- 
emptory instruction  requested,  if  the  plaintiff  had  not,  when  the  motion 
was  made,  offered  to  file  a  reply.  The  trial  court  has  a  large  dis- 
cretion in  the  matter  of  allowing  amended  pleadings  to  be  filed  during 
the  progress  of  a  trial;  and  this  discretion  should  be  exercised  with 
great  liberality  when  the  purpose  of  the  amendment  is  to  enable  the 
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party  offering  It  to  obtain  a  trial  of  the  case  upon  its  merits,  and  it  is 
not  tendered  tor  delay  or  to  obstruct  justice.  When,  in  the  language 
of  section  134  of  the  Code,  an  amendment  offered  during  the  trial 
"is  in  furtherance  of  justice,"  and  it  does  not  appear  that  the  substan- 
tial or  meritorious  rights  of  the  adverse  party  will  be  prejudiced  by 
its  filing,  but  that  injustice  will  be  done  if  it  is  rejected,  the  court 
should  permit  it  to  be  filed  upon  suctL  terms  as  will  insure  a  fair 
trial  and  protect  the  rights  of  file  parties.  (Ford  v.  Providence  CJoal 
Co.,  30  Ky.  Law  Rep.,  698;  Kearney  v.  City  of  Covington,  1  Met., 
340;  Washington'  Mfg.  ft  Mining  Co.  v.  Bamett,  19  Ky.  Law  Rep., 
958.) 

In  the  case  before  us,  the  court  should  have  permitted  the  reply  to 
be  filed,  requiring  the  plaintiff  to  pay  the  costs  up  to  the  time  of  the 
filing,  and  also  continuing  the  case  if  the  defendant  desired  a  continu- 
ance. 

In  respect  to  the  question  of  Interest,  we  are  of  the  opinion  that  the 
jury  should  have  been  instructed  that  if  they  found  for  plaintiff, 
they  might,  in  their  discretion,  allow  him  interest  on  the  -sum  found 
as  the  value  of  the  property  destroyed  from  the  date  of  the  injury — 
and  as  to  the  horse  that  was  injured  up  to  the  time  the  owner  was 
fully  restored  to  his  use  and  possession.  Where  personal  property 
is  injured,  or  destroyed,  by  negligent,  wrongful  or  unlawful  acts,  and 
tlie  owner  is  thereby  deprived  of  its  use  and  possession,  in  a  suit  to 
recover  damages  for  the  loss  he  is  entitled  to  the  value  of  the  property 
and  interest  thereon  in  the  discretion  of  the  jury.  If  the  recovery 
was  limited  to  the  value,  he  would  receive  no  compensation  for  the 
derivation  of  the  use  between  the  time  of  the  injury  and  the  trial. 
or  the  date  he  was  restored  to  the  use  and  possession  if  this  happened 
before  the  trial;  and  the  recovery  would  not  be  adequate  recompense 
for  the  loss.  This  rule  can  not  be  applied  when  it  is  sought  to  recover 
unliquidated  damages  or  in  cases  where  no  certain  or  fixed  sum  is 
claimed  that  may  be  awarded  as  compensation,  and  the  jury  are  author- 
ized to  and  may  assess  any  amount  in  their  discretion.  In  this  class 
of  cases  the  amount  the  plaintiff  is  entitled  to  recover  can  not  be  esti- 
mated at  the  time  of  the  injury,  or  indeed  until  there  has  been  a  ver- 
dict and  judgment.  And  in  cases  where  exemplary  damages  are  re- 
coverable, and  allowed,  and  the  plaintiff  gets  more  than  compensation, 
he  is  not  entitled  to  interest,  as  tlie  interest  and  the  exemplary  dam- 
ages would  be,  in  a  measure,  double  compensation.  But,  where  per- 
sonal property  has  been  destroyed  or  injured,  and  the  iccovery  is 
limited  to  compensation,  the  amount  of  damage  sustained  can  be 
approximately  if  not  accurately  ascertained  at  the  ti:ne  and  the 
parties  can  adjust  the  loss  on  a  basis  fairly  susceptible  of  reasonable 
estimation.  This  rule  is  supported  by  the  decided  weight  of  authority, 
and  meets  with  our  approval.  (Sedgewick  on  Damages,  section  433; 
Sutherland  on  Damages,  section  355;  Joyce  on  Damages,  section  1034; 
22  Cyc,  1500;  16  Am.  &  Bng.  Ency.  of  Law,  page  1027.) 

A  contrary  view  seems  to  have  been  expressed  by  this  court  in 
Ormsby  v.  Johnson,  1  B.  Mon.,  80,  but  the  better  ^ule  is  the  one  that 
allows  the  jury  in  their  discretion  to  award  Interest  in  cases  of  this 
character. 

Appellant  further  insists  that  the  jury  should  have  been  Instructed 
in  their  discretion  to  award  exemplary  damages  or  punitivei  damages. 
There  is  some  authority  to  the  effect  that  exemplary  damages  maj 
be  recovered  in  actions  where  personal  property  has  been  injured  or 
destroyed  by  gross  negligence;  but  we  are  not  disposed  to  apply  this 
rule  to  negligence  cases  like  the  one  under  consideration,  where  it  is 
sought  to  recover  the  yalue  of  property.  Negligence,  generally  speak- 
ing, whether  it  be  ordinary  or  gro|8,  1%  merely  an  omission  to  perform 
a  duty,  although  there  may  be  instances  where  gross  negligence  is 
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Of  an  affirmative  character  and  amounts  to  an  intentional  wrong 
or  a  reckless  disregard  of  the  rights  of  others.  But,  strictly  speaking, 
it  is  not  an  affirmative  wrongful  act,  such  as  trespass,  or  other  acts 
that  are  accompanied  by  circumstances  of  aggravation  or  attended  by 
fraud,  malice  or  Intentional  wrong.  There  is  a  marked  distinction 
between  personal  injury  cases  or  those  involving  loss  of  life,  by  negli- 
gence or  wrongful  act,  and  actions  to  recover  the  value  of  property 
injured  or  destroyed  by  negligence.  In  the  former,  the  damages  are 
not  susceptible  of  accurate,  or  even  approximate,  estimation.  No 
certain,  or  even  satisfactory  rule  of  compensation,  can  be  laid  down 
for  the  loss  of  an  arm  or  a  leg  or  a  life.  Therefore,  the  courts  have 
permitted  exemplary  damages  to  be  recovered  when  the  negligence 
causing  the  personal  injury  or  death  was  gross.  But,  where  personal 
property  is  injured  or  destroyed,  it  can  be  replaced.  The  person  dam- 
aged can  be  made  whole.  The  loss  he  has  sustained  is  capable  of 
accurate,  or  at  least  approximate  measurement,  and  when  he  has  re- 
ceived the  value  of  the  property  with  interest  thereon  he  has  been 
compensated  for  the  wrong  done,  and  this  is  all  that  in  negligence 
cases  when  property  only  is  involved,  and  the  elements  of  fraud,  op- 
pression, reckless  or  intentional  wrong-doing  are  lacking,  that  he  is 
entitled  to  unless  it  is  sought  to  recover  for  the  use.  The  case  of 
Kountz  V.  Brown,  16  B.  Mon.,  577,  relied  on  by  appellants  as  allowing 
the  jury  to  award  exemplary  damages  in  cases  of  this  character,  does 
not  conflict  with  the  views  herein  expressed.  There  the  wrong  com- 
mitted was  an  affirmative  wilful  act,  and  the  court  said: 

"In  actions  for  forcible  injuries,  the  general  rule  is  that  the  jury 
may  give  exemplary  damages,  and  certainly  they  may  be  told  that 
they  can  do  so  where  the  injury,  in  their  opinion,  may  have  been 
willful.  It  is  not  necessary  to  say  whether  the  testimony  was  suffi- 
cient to  authorize  the  conclusions  that  the  injuries  were  committed 
willfully,  for  if  they  were  recklessly  committed,  as  the  jury  clearly  . 
had  a  right  to  infer  in  regard  to  the  last  and  principal  injury,  the 
law  did  not  confine  them  to  the  actual  injury,  but  authorLEed  them 
to  give  exemplary  damages.  It  is  not  alone  for  willful  trespasses 
that  exemplary  damages  are  authorized  by  law  to  be  given,  but  they 
are  authorized  also  for  acts  of  wanton  and  reckless  carelessness." 

Along  the  same  line  is  South  Covington  &  Cincinnati  St.  Ry.  Co. 
V.  McHugh,  25  Ky.  Law  Rep.,  1112.  There,  as  in  the  Kountz  case, 
the  act  complained  of  was  more  than  a  mere  omission  of  duty.  It 
was  an  affirmative  wrong — a  reckless  disregard  of  life  and  property. 

In  the  case  before  us,  the  only  act  of  negligence  comanitted  was 
the  failure  of  the  gate  watchman  to  close  the  gates.  His  conduct, 
although  amounting  to  gross  negligence,  was  not  a  willful  or  inten- 
tional act,  committed  against  appellee  or  his  property.  In  other 
words,  it  was  not  an  affirmative  wrong,  but  an  omission  of  duty.  This 
distinction  runs  through  all  the  cases  that  have  come  under  our  notice, 
where  the  question  of  allowing  exemplary  damages  has  come  up  in 
cases  involving  the  injury  or  destruction  of  personal  property.  We  do 
not  mean  to  hold  that  exemplary  damages  are  confined  to  injuries  to 
the  person,  because  they  may  be  awarded  in  trespass  or  where  there 
is  injury  to  personal  property,  if  it  is  attended  by  affirmative  acts  of 
aggravation  or  is  the  result  of  willful  or  reckless  or  malicious  con- 
duct. (Major  V.  Pulliam,  3  Dana,  582;  Jennings  v.  Maddox,  8  B.  Mon., 
430;  Andrews  v.  Singer  Mfg.  Co.,  20  Ky.  Law  Rep.,  1089;  Bowler  v. 
Lane,  3  Met.,  311;  Slater  v.  Sherman,  5  Bush,  206.) 

Appellant  also  contends  that  he  was  entitled  to  prove  the  loss  he 
sustained  in  being  deprived  of  the  use  of  the  horse  that  was  injured 
from  the  time  of '  the  injury  until  his  recovery;  and  to  an  instruction 
allowing  the  jury  to  award  damages  of  this  character.  In  support  of 
this  contention,  we  are  cited  to  Sedgewick  on  Damages,  section  196, 
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and  Joyce  on  Damages,  section  1040.  There  are  cases  in  which  it 
would  be  proper  to  allow  the  plaintiff  to  recover  the  value  6t  the  use 
of  the  property  of  which  he  was  deprived  by  negligence  or  wrongful 
act.  but,  if  a  party  desires  to  recover  for  the  value  of  the  loss  of 
the  use,  it  should  be  specially  pleaded.  This  element  of  damage  can 
not  be  recovered  under  a  general  allegation  of  negligence  as  in  the 
case  before  us.  And  where  damages  are  sought  for  the  injury  done 
the  property,  as  well  as  damages  for  the  deprivation  of  its  use,  inter- 
est is  not  allowable,  as  the  recovery  for  the  use  takes  the  place  of 
interest.  In  other  words,  a  party  may  sue  for  the  injury  done  per- 
sonal property,  and  the  Jury  may,  in  their  discretion,  allow  him  interest 
on  the  sum  found,  and  should  be  so  instructed;  or,  he  may  sue  for 
damages  occasioned  by  the  injury  and  also  for  the  loss  of  the  use,  but 
he  cannot  recover  interest  as  well  as  damages  for  the  loss  of  the  use. 

As  before  stated,  the  railroad  track,  over  which  the  trains  of  the 
Louisville  &  Nashville  Railroad  run,  are  owned  by  the  Covington  &  Cin- 
cinnati Hievated  Railroad  Company,  which  corporation  employs  the 
gate  watchman.  The  point  is  made  whether  or  not  the  Louisville  & 
Nashville  Railroad  Company  i«  chargeable  with  the  negligence  of  the 
watchman  in  failing  to  close  the  gates  on  the  approach  of  one  of  its 
trains.  We  do  not  regard  it  material  who  employed  or  paid  the  gate 
watchman,  or  who  owned  the  railroad  tracks,  tt  a  gate,  was  i^ecessary 
for  the  protection  of  the  traveling  public  at  the  crossing  where  this 
injury  occurred,  then  it  was  the  duty  of  every  railroad  company  using 
the  track  to  protect  the  public  from  injury  by  its  trains;  and  each 
company,  and  the  owner  of  the  track,  is  Jointly  and  severally  liable 
to  the  public  for  injuries  committed  by  its  train's,  due  to  a  failure 
to  perform  this  duty.  The  duty  of  protecting  a  crossing  like  this 
can  not  be  delegated  to  one  of  the  companies  using  the  track,  or  to  th^ 
owner  of  the  track,  so  as  to  absolve  the  company  whose  trains  commit 
the  injury  from  liability  to  the  person  injured.  (C.  &  O.  R.  Co.  v. 
Osborne,  97  Ky.,  112;  L.,  H.  &  St.  L,  R.  Co.  v.  Kesse,  31  Ky.  Law  Rep., 
617;  L.,  H.  &  St.  L.  R.  Co.  v.  Illinois  Central  R.  Co.,  29  Ky.  Law  Rep., 
265.) 

We  may  also  add  that  when  gates  are  maintained  at  a  crossing,  and 
are  closed  when  train's  are  approaching  and  kept  open  for  traffic  when 
they  are  not,  the  fact  that  they  are  up  and  open  is  an  invitation  to 
the  public  to  cross;  and  persons  desiring  to  cross  have  a  right  to 
assume  that  they  can  do  so  without  danger  of  being  struck  by  an 
approaching  train,  although  this  rule  does  not  relieve  the  person 
desiring  to  cross  from  exercising  ordinary  care  for  his  own  safety, 
or  from  giving  attention  to  other  notice  or  warning  of  the  approach 
of  trains. 

'  In  L.  &  N.  R.  Co.  V.  Sights,  28  Ky.  Law  Rep.,  186,  in  considering 
a  similar  question,  this  court  approved  the  following  instruction,  that 
presents  the  duty  owing  by  the  traveler: 

"The  court  further  Instructs  you  that,  if  you  believe,  from  the  evi- 
dence, that  the  flagman  so  stationed  at  said  crossing  at  the  time 
plaintiff  approached  the  same,  was  not  in  his  customary  place  of  duty, 
then  the  plaihtiff  had  a  right  to  presume,  in  the  absence  of  reasonable 
and  timely  warning  to  the  contrary,  that  he  would  not  be  exposed 
to  danger  from  approaching  trains  in  driving  near  or  crossing  said 
track." 

Although  the  court  erred  in  refusing  to  permit  a  reply  to  be  filed, 
and  in  declining  to  instruct  the  Jury  to  award  interest  in  their  discre- 
tion, in  other  respects  the  appellant  had  a  fair  trial.  He  recovered 
substantially  all  that  he  was  entitled  to  against  either  or  both  of 
the  appellees,  and  it  cannot  be  doubted  that  the  Judgment  against  the 
appellee,  Louisville  &  Nashville  Railroad  Company,  is  collectible. 
It  is  true  the  Jury  might  have  allowed  appellant  interest  on  the  recov- 
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«ry,  but  whether  they  would  or  not  is  uncertain.    The  matter  of  Inter- 
est that  appellant  might  have  recovered  Is  too  small  and  the  prob- 
ability of  its  recovery  too  indefinite  to  authorize  us  to  reverse  the 
case  alone  for  this  error. 
Wherefore,  the  Judgment  la  afflruDed. 


ARNBTT  V.  PINSON,  &c. 
(Filed  March  25,  1908 — ^Not  to  be  reported.) 

1.  Contracts  Made  in  One  State  to  be  Performed  In  Another — Vali- 
dity— "Where  Determined — ^While  there  is  occasional  conflict  of  author- 
ity as  to  which  law  prevails  where  a  contract  is  made  in  one  State 
and  is  to  be  performed  in  another,  the  authorities  are  uniform  that 
where  the  contract  is  not  only  made  in  one  State,  but  by  its  terms  is 
to  be  performed  there,  its  validity  must  be  determined  by  the  laws 
of  the  State  where  it  is  made,  and  is  to  be  performed. 

2.  Same — ^Application  to  Peddlers'  Notes— Section  4223,  Kentucky 
Statutes,  relating  to  peddlers*  notes,  has  no  extra-territorial  effect.  It 
does  not  apply  to  peddlers'  notes  executed  and  delivered  in  another 
State. 

3.  Common  Law — Application  in  Different  States — Presumption — In 
the  absence  of  evidence  to  the  contrary,  the  presumption  is  that  the 
common  law  of  the  State  where  the  contract  is  made  is  the  same  as 
that  of  the  State  where  the  contract  is  sued  on,  but  this  presumption 
does  not  extend  to  the  statute  laws. 

4.  Action  on  Notes — Defense  Controverted — Burden  of  Proof — In  an 
action  in  this  State  on  two  notes  executed  in  West  Virginia,  the 
defendant  pleaded:  first,  no  consideration;  second,  that  they  were 
"peddlers*  notes"  and  were  not  so  endorsed  on  their  face  as  required 
by  Kentucky  Statutes,  section  4223;  third,  fraud,  which  plea  was  con- 
troverted of  record.  Held— That  the  burden  was  on  the  defendant 
to  show  that  they  were  invalid  under  the  laws  of  West  Virginia,  and 
were  fraudulent  and  without  consideration. 

O'Neal  &  Carter  for  appellant. 

G.  W.  Skaggs  and  Sullivan  &  Stewart  for  appellees. 

Appeal  from  Lawrence  Circuit  Court. 

Opinion  of  the  court  by  William  Rogers  Clay,  Commissioner,  rD- 
versing. 

Appellant,  Elliott  Amett,  instituted  this  action  against  appellees, 
J.  W.  Pinson  and  J,  J.  Wallace,  on  two  notes  of  $107.50  each,  which 
appellees  executed  and  delivered  to  appellant  and  Robert  Dixon;  the 
latter  having  sold  and  transferred  his  interest  in  the  iM)tes  by  writ- 
ten endorsement  thereon  to  appellant.  These  notes  were  executed  <n 
Williamson,  West  Virginia,  and  were  made  payable  at  the  Bank  of 
Williamson  in  that  State. 

Appellees  defended  on  three  grounds:  First,  no  consideration;  sec- 
ond, that  the  notes  were  peddlers'  notes,  and  did  not  have  written 
across  their  face  the  words  "peddlers'  note,"  as  required  by  section 
4223,  Kentucky  Statutes;  third,  fraud  and  misrepresentation. 

The  trial  court  held  that  the  burden  of  proof  was  on  appellant.  The 
latter  then  went  upon  the  stand  and  testified  that  the  notes  sued  on 
and  attached  to  the  petition  were  the  same  signed  and  delivered  to 
him  by  appellees.  The  notes  were  then  read  in  evidence,  together 
with  the  endorsements  thereon,  and  it  appeared  that  they  did  not 
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have  the  words  "peddlers*  note"  written  on  their  face.  Appellant 
further  testified  that  the  notes  were  made,  signed  and  delivered'  to 
him  in  WiUiamBon,  in  the  State  of  West  Virginia,  and  were  assigned 
to  him  hy  Robert  Dixon,  In  the  State  of  Kentucky;  that  he  had  "pur- 
chased the  State  of  West  Virginia  in  which  to  sell  patent  window 
locks;"  that  the  notes  in  question  were  executed  for  certain  portions 
of  that  patent  right  territory  in  said  State;  that  since  the  execution 
of  the  notes,  appellees  had  moved  into  the  State  of  Kentucky,  and 
lived  there  when  this  suit  was  filed.  At  the  close  of  appellant's  testi- 
mony, the  trial  court  peremptorily  instructed  the  Jury  to  find  for  ap- 
pellees. Motion  and  grounds  for  a  new  trial  were  then  overruled, 
and  an  appeal  granted  to  this  court, 

While  there  is  occasional  conflict  of  authority  as  to  which  law 
prevails  where  the  contract  is  made  in  one  State  and  is  to  he  per- 
formed in  another,  the  authorities  are  uniform  that  where  the  contract 
is  not  only  made  in  one  State,  but  by  its  terms  is  to  be  performed 
there,  its  validity  must  be  determined  by  the  laws  of  the  State  where 
it  is  made,  and  is  to  be  performed.  (Brown  v.  Todd's  Adm'r,  16  Ky. 
Law  Rep.,  697;  Steele  v.  Curie,  4  Dana,  381;  Johnson  v.  Bank  of 
U.  S.,  2  B.  Monroe,  310.) 

Counsel  for  appellees  insist  that  thi>s  case  comes  within  the  well 
known  exception  to  the  above  rulie,  to  the  effect  that  such  contracts 
will  not  be  enforced  in  the  courts  of  another  "State  if  contrary  to 
public  morals,  public  policy,  or  the  positive  law  of  the  latter.  (Parke 
V.  Moore.  115  Fed.  Rep.,  802.)  It  will  be  observed,  however,  that 
sections  4214  to  4223^  Kentucky  iStatutes,  relate  only  to  peddlers  doing 
business  in  this  State.  Section  4223  applies  only  to  such  peddlers' 
notes  as  are  executed  for  patent  right  territory  in  the  State  of  Keur 
tucky.  This  section  has  no  extra-territorial  effect.  It  does  not  apply 
to  peddlers'  notes  executed  and  delivered  in  another  State'  We,  there- 
fore, conclude  that  the  validity  of  the  notes  in  question  must  be  deter- 
mined by  the  laws  of  West  Virginia. 

Nor  does  the  fact  that  the  assignment  from  Robert  Dixon  to  appel- 
lant was  made  in  the  State  of  Kentucky  in  any  way  affect  the  liability 
of  appellees.  The  general  rule  is  that  the  law  of  the  State  in  which 
an  assignment  is  made  controls.  Such  defense,  however,  would  be 
available  only  by  the  assignor.  The  assignment  made  by  persons 
other  than  the  makers  ofi  the  note  in  this  State  could  not  make  the 
contract,  so  far  as  they  are  concerned,  subject  to  the  laws  of  this 
State.     (Hyatt  v.  Bank  of  Kentucky,  8  Bu-sh,  192.) 

Counsel  for  appellees  insist  that  the  presumption  is  that  the  laws 
of  the  State  where  the  contract  is  made  and  to  be  performed  are  the 
same  as  those  where  the  contract  is  sought  to  be  enforced.  This 
presumption,  however,  does  not  extend  to  statute  laws.  The  presump- 
tion is  that  the  common  law  of  the  State  where  the  contract  is  made 
is  the  same  as  that  of  the  State  where  the  contract  Ib  sued  upon,  and 
in  the  absence  of  evidence  to  the  contrary,  thf  presumption  is  that 
the  common  law  prevails  in  a  sister  State.  (Cope  v.  Daniel,  9  Dana, 
415;  Johnson  v.  Bank  of  U.  S.,  2  B.  Monroe,  310.) 

In  one  paragraph  of  appellees'  answer  they  plead  the  invalidity  of 
the  notes,  both  under  the  West  Virginia  and  the  Kentucky  law.  They 
claim  they  were,  therefore,  entitled  to  judgment,  because  their  allega- 
tions in  regard  to  the  West  Virginia  law  were  not  denied.  In  thi-s  con- 
tention counsel  are  in  error,  for,  by  an  order  entered  February  i, 
19(K7,  it  is  provided  that  the  affirmative  matters  in  all  the  pleadings 
are  traversed  of  record.  Under  this  state  of  case,  it  was  necessary, 
therefore,  for  appellees  to  prove  that  the  notes  in  question  were 
invalid  under  the  laws  of  West  Virginia. 

Moreover,  appellees  admitted  the  execution  of  the  notes  and  -sought 
to  defeat  a  recovery  thereon,  not  only  by  the  plea  that  they  were  in- 
valid under  the  laws  of  West  Virginia,  but  also  because  of  want  of 
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consideration  and  fraud.  As  to  each  of  these  defenses,  therefore, 
the  burden  of  proof  was  on  appellees,  and  the  court  erred  in  placing 
the  burden  on  the  appellant. 

For  the  reasons  indicated,  the  Judgment  is  reversed,  and  cause  re- 
manded, for  a  new  trial  consistent  with  this  opinion. 


WARDEN  V.  MADISONVILLE,  HARTFORD  &  BASTEm-N  R.  R.  CO. 
(Filed  March  25,  1908--Not  to  be  reported.) 

1.  Railroads — Contract  for  Constructing  Roadbed — Conclusiveness  of 
Contract — ^The  fact  that  a  contract  by  a  railroad  company  with  a  con- 
tractor employed  to  construct  its  road  bed  only  called  for  one  track, 
is  not  conclusive  that  the  railroad  company  did  not  intend  to  build 
another  track  thereon. 

2.  Eminent  Qomain — (Necessity  to  be  Shown — Circumstances  to  be 
Considered — There  must  always  exist  necessity  for  the  appropriation 
of  land  sought  to  be  condemned  for  railroad  purposes,  and  in  deter- 
mining this  necessity,  the  court  should  take  into  consideration  all  the 
facts  and  circumstances  in  the  case.  The  right  to  condemn  is  not  con- 
fined to  the  land  that  may  be  absolutely  required  at  the  time  of  the 
taking,  but  extends  to  so  much  as  the  present  plans  and  purposes  of 
the  railroad  company  show  will  be  reasonably  necessary  to  construct 
and  operate  the  road  in  accordance  with  such  plans. 

W.  Scott  Morrison  for  appellant. 

Glenn  &  Simmerman  and  Benjamin  D.  Warfield  for  appellee. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  William  Rogers  Clay,  Commissioner,  affirm- 
ing. 

This  is  the  second  appeal  of  this  case;  the  opinion  on  the  first 
appeal  will  be  found  in  31  Ky.  Law  Rep.,  234.  In  that  opinion  this 
court  -said: 

"On  the  return  of  the  case  to  the  circuit  court,  the  court  will  set 
aside  the  order  sustaining  the  demurrer  to  so  much  of  the  answer 
as  denied  the  incorporation  of  the  plaintiff  and  will  hear  proof  as 
to  the  incorporation  and  as  to  the  necessity  of  the  strip  of  land  pro- 
posed to  be  taken.  A  copy  of  the  articles  of  incorporation  duly  certi- 
fied will  make  out  a  prima  facie  case  for  the  plaintiff  as  to  its  Incor- 
poration. If  the  proof  shall  satisfy  the  court  that  the  strip  of  land  is 
necessary  for  the  purposes  of  the  railroad  company,  and  that  the 
railroad  company  has  been  properly  incorporated,  he  will  then  enter 
a  Judgment  upon  the  verdict  of  the  Jury.  The  verdict  of  the  Jury 
will  stand,  as  there  was  no  error  in  the  proceedings  before  the  Jury, 
and  the  questions  to  be  determined  are  purely  questions  of  law  for  the 
court,  but  which  must  be  determined  by  the  court  before  a  Judgment 
taking  the  defendant's  property  for  the  plaintiff's  use  can  properly  be 
entered." 

Upon  the  return  of  the  case,  proof  as  to  the  organization  of  the 
company  met  the  requirements  of  the  former  opinion  of  this  court, 
and  of  such  evidence  of  incorporation  no  complaint  is  made  on  this 
appeal.  The  only  question  now  before  us  concerns  the  necessity  for 
railroad  purposes  of  the  strip  of  land  condemned.  Before  proceeding 
to  state  the  evidence,  we  will  advert  to  a  few  authorities  construing 
the  word  "necessity"  in  connection  with  condemnation  proceedings. 

In  15  Cyc,  632,  the  rule  is  thus  stated: 
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'To  authorize  the  condemnation  of  any  particular  land  by  a  company 
to  which  the  power  has  been  delegated,  a  necessity  must  exist  for 
the  taking  thereof,  for  the  uses  and  purposes  of  the  party -instituting 
the  proceedings,  and  this  must  be  made  to  appear.  And.it  is  never 
permissible  £or  a  company  or  individual  to  appropriate  more  land  than 
is  necessary  for  its  use.  There  is,  of  course,  a  prohibition  against 
excessive  appropriation  or  the  taking  of  any  land  not  within  the 
scope  of  the  purposes  required.  The  moment  the  appropriation  goes 
beyond  the  necessity  of  the  case,  it  ceases  to  be  justified  on  the 
principles  which  underlie  the  right  of  eminent  domain.  Neverthe- 
less, necessity,  within  the  meaning  of  this  rule,  does  not  mean  an 
absolute,  but  only  a  reasonable  necessity,  such  as  would  combine  the 
greatest  benefit  to  the  public  with  the  least  inconvenience  and  ex- 
pense to  the  condemning  party  and  property  owner,  consistent  with 
such  benefit,  although  it  does  not  include  the  taking  of  land  which  may 
merely  render  the  employment  of  the  improvement  more  convenient 
or  less  expensive,  or  for  a  necessity  which  is  merely  colorable." 

In  the  case  of  Aurora  G..  Ry.  Co.  v.  Harvey,  53  N.  E.,  331,  the  Su- 
preme Court  of  Illinois,  in  discuswing  the  question  of  "necessity," 
said: 

"Counsel  for  appellees  contends  that  a  *necessity'  required  by  the 
statute,  in  relation  to  horse  and  dummy  railroad,  means  an  'absolute 
necessity* — a  necessity  so  great  that,  in  the  case  at  bar,  if  it  be 
physically  possible  for  appellant  to  construct  and  maintain  its  rail- 
road upon  the  highway,  there  is  no  right  to  condemn.  We  do  not 
think  that  such  a  strict  interpretation  should  be  placed  upon  the 
language  of  the  statute.  ♦  ♦  •  The  safety,  comfort  and  con- 
venience of  the  traveling  public  require  protection,  and  the  policy 
of  the  State  must  be  to  compel  railroad  companies  to  so  build  their 
loads,  to  conserve  the  safety  of  its  citizens  to  as  high  a  degree  as 
is  reasonably  attainable,  in  view  of  the  character  and  exigencies  of 
that  mode  of  transportation. 

"In  the  construction  of  statutes  relating  to  the  taking  of  private 
property,  the  word  'necessity*  should  be  construed  to  mean  'expedient,' 
'reasonably  convenient'  or  'useful  to  the  public,'  and  can  not  be  limited 
to  the  absolute  physical  necessity.  This,  we  think,  was  certainly 
the  intention  of  the  Legislature  when  the  act  was  passed.  The  view 
here  expressed  seem-s  to  be  well  supported  by  authorities."  (Hays  v. 
Briggs,  3  Pittsb.,  504;  Commissioners  v.  Maesto  (Mich.),  51  N.  W., 
903;  Pettingill  v.  Porter,  8  Allen,  1;  Cates  v.  Mayor,  &c.,  7  Ckxw.,  585.) 

In  the  matter  of  Application  of  Staten  Island  Rapid  Transit  Rail- 
road Co.,  &c.,  decided  by  the  Court  of  Appeals  of  New  York,  8  N.  E., 
548,  that  court  said: 

"It  was  conceded  by  the  petitioner,  upon  the  hearing,  that  the  lands 
In  question  were  not  required  for  its  present  uses,  and  it  is  strenuously 
contended  therefrom  by  appellant  that  the  petitioner  has  not  made  a 
case  for  condemnation,  or  such  a  case  as  establishes  a  reasonable 
probability  that  such  lands  will  be  required  for  its  uses  in  the  future. 
It  is  quite  obvious  that  the  beneficial  exercise  of  the  power  of  acquir- 
ing property  for  public  uses  can  not  be  enjoyed  unless  allowed  in  an- 
ticipation of  a  contemplated  improvement;  and  it  is,  therefore,  well 
settled  in  thi«  State  that  the  mere  fact  that  the  land  proposed  to  be 
taken  for  a  public  use  is  not  needed  for  the  present  and  immediate 
purpose  of  the  petitioning  party,  is  not  necessarily  a  defense  to  the 
proceeding  to  condemn  it. 

"The  statute  authorizing  the  formation  of  railroad  corporations, 
confers  power  upon  such  as  are  organized  under  its  provisions  to 
acquire  land  by  the  exercise  of  the  right  of  eminent  domain,  not  only 
from  individuals,  but  also  from  the  State,  for  its  prospective  as  well 
as  present  uses,  provided,  its  necessities  for  such  use  in  the  imme- 
diate future  are  established  beyond  a  reasonable  doubt." 
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Our  own  courts  in  the  case  of  Louisville  &  Nashville  Railroad  Co. 
V.  Scomp,  30  Ky.  Law  Rep.,  487,  states  the  rule  as  follows: 

"When  land  is  condemned  for  rail\y^ay  purposes,  the  strip  is  taken, 
not  with  reference  alone  to  the  present  needs  of  the  company,  but  for 
all  needs  which  the  future  may  develop.  The  plaintiffs  have,  there-, 
fore,  no  cause  of  complaint  that  the  defendant  built  the  additional 
tracks  referred  to,  or  broke  up  its  trains  or  stored  its  cars  on  these 
tracks." 

From  these  authorities,  we  conclude  that  there  must  always  exist 
necessity  fior  the  appropriation  of  the  land  sought  to  be  condemned. 
In  determining  this  necessity  the  court  should  take  into  consideration 
all  the  facts  and  circumistances  of  the  case.  The  right  to  condemn 
is  not  confined  to  the  land  that  may  be  absolutely  required  at  the 
time  of  the  taking,  but  extends  to  so  much  as  the  present  plans  and 
purposes  of  the  railroad  company  show  will  be  reasonably  necessary 
to  construct  and  operate  the  road  in  accordance  with  those  plans. 

By  sub-section  4  of  section  768,  Kentucky  Statutes,  it  is  provided: 

"Every  company  shall  possess  the  following  powers,  and  be  subject 
to  the  following  liabilities  and  restrictions: 

"To  lay  out  its  road  not  exceeding  one  hundred  feet  in  width,  and 
if  more  than  one  track  is  laid,  fifty  feet  additional  for  each  track, 
and  construct  the  same;  and  for  the  purpose  of  cuttings  and  em- 
bankments, and  procuring  «tone,  gravel  or  other  material,  or  for  the 
purpose  of  draining  its  road  bed,  to  take,  in  the  manner  herein 
provided,  such  other  lands  in  the  vicinity  of,  or  adjacent  to,  its  road 
as  may  be  necessary  for  the  proper  construction,  operation  and  secur- 
ity of  its  road."     ♦     ♦     ♦ 

In  this  action  appellee  seeks  to  condemn  200  feet  of  appellant's 
property.  The  statute  gives  the  right  to  condemn  150  feet  where 
there  are  to  be  two  tracks.  In  addition  to  this,  the  railroad  is  given, 
for  the  purpose  of  cuttings,  or  embankments,  and  for  procuring  stone, 
gravel  or  other  material,  or  for  the  draining  of  its  road  bed,  the 
right  to  take  other  land  as  may  be  necessary  for  the  proper  con- 
struction, operation  and  security  of  its  road. 

The  chief  engineer  of  the  appellee  company  testified  that  it  was  the 
intention  of  the  company  to  build  a  double  track  on  the  land  of 
appellant,  where  it  was  sought  to  condemn  200  feet,  and  for  the 
purpose  ofi  this  double  track  and  making  the  fill  and  properly  drain- 
ing the  road  bed,  the  200  feet  of  land  was  necessary;  that  the  greater 
part  of  the  strip,  where  the  200  feet  was  condemned,  is  across  a  bot- 
tom, where  there  is  a  considerable  fill,  and  that  the  roadbed  would 
require  ditches  on  each  side  to  drain  and  prevent  its  being  injured 
by  water;  that  the  company  would  require,  for  the  purpose  of  making 
this  fill,  dirt  from  each  side  of  the  road.  He  further  stated  that  it 
was  the  intention  of  the  company  to  put  in  a  side  track  as  soon  as 
the  main  line  was  built.  The  witness  also  testified  thiat  the  com- 
pany had  in  view,  although  the  exact  location  thereof  had  not  been 
determined,  the  establishment  of  a  depot  at  or  near  the  land  sought 
to  be  condemned,  in  which  event  there  would  be  a  necessity  for  addi- 
tional tracks.  Appellant  testified  and  described  the  condition  of  the 
land  as  to  cuts  and  fills.  E.  S.  McMillen,  the  contractor  in  charge  of 
the  work,  stated  that  the  fill  on  the  land  was  to  be  seven  feet  high, 
30  feet  wide  at  the  bottom  and  18  feet  at  the  top;  that  some  com- 
panies use  32  feet  and  some  40  feet  for  double  track;  that*  his  con- 
tract was  to  put  in  one  track,  and  the  fills  were  made  from  the  cuts. 
We  do  not  think  the  testimony  of  the  contractor,  that  his  contract 
called  for  only  one  track,  is  at  all  conclusive  of  the  contention  that 
the  railroad  company  did  not  intend  to  build  another  track.  Taking 
the  testimony  as  a  whole,  we  are  of  the  opinion  that  appellee  showed 
that  the  land  proposed  to  be  taken  was  reasonably  necessary  for 
the  purposes  of  the  company.  This  is  the  view  taken  by  the  trial 
court,  and  the  Judgment  is,  therefore,  affirmed. 
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NBWCOMB  V.  ITIDBLITY  TRUST  CO.,  &c. 
(Filed  March  25,  ISOS—Not  to  be  reported.) 

1.  Wills — Construction— Intention  of  Testator— Favorable  to  Disposi- 
tion of  Entire  Estate— That  construction  of  a  will  will  be  favored,  which 
dis^poses  of  the  entire  estate,  and  prevents  the  testator  from  dying 
intestate  as  to  any  part  of  It,  when  It  is  apparent  from  the  whole  will, 
that  such  was  the  Intention  of  the  testator. 

2.  Same — Estate  by  Implication — ^Presumption— The  weight  of  au- 
thority is  to  the  effect  that  an  estate  by  implication  will  not  be  pre- 
sumed or  created  by  strained  construction,  but  must  grow  out  of  the 
fair  intendment  of  the  Instrument  under  consideration,  looking  at  all 
its  paits. 

Lewis  jVTcQuown,  Ell  H.  Brown,  Jr.,  Benjamin  Patterson  and  Geo. 
Bell  for  appellant. 

Humphrey  &  Humphrey  and  L.  R.  Yeaman  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Divi- 
sion. 

Opinion  of  the  Court  by  Judge  Carroll,  affirming 

The  only  issue  of  H.  D.  Newcomb  by  his  first  marriage  now  living  or 
living  at  the  death  of  Newcomb  is  the  appellant,  H.  Victor  Newcomb, 
H.  D.  Newcomb  married  a  second  time,  and  there  was  born  of  this 
mariage  Warren  S.  Newcomb  and  H.  Dalton  Newcomb.  In  1874,  H. 
D.  Newcomb  died,  leaving  a  will  which  was  duly  probated  in  Jefferson 
county.  Warren  S.  Newcomb  died  without  leaving  descendants.  In  his 
will  he  did  not  undertake  to  dispose  of  any  interest  in  the  property 
involved  in  this  controversy,  but  named  as  his  residuary  legatee 
Richard  TenBroeck.  Richard  TenBroeck  transferred  any  Interest  he 
might  have  In  the  trust  fund  in  controversy  to  H.  Dalton  Newcomb. 
The  widow  died  in  1905.  After  her  death,  H.  Dalton  Newcomb  died 
without  Issue,  and  this  litigation  is  between  the  executors  of  H.  Dalton 
Newcomb  and  H.  Victor  Newcomb. 

The  trust  fund  In  controversy  was  created  by  the  fourteenth  clause 
of  the  will  of  H.  D.  Newcomb.    This  clause  reads  as  follows: 

*'I  give  and  bequeath  to  John  B.  Smith  and  Thomas  L.  Barrett  two 
hundred  thousand  dollars  to  be  held  by  them  in  trust  and  safely  and 
advantageously  Invested,  so  as  to  yield  a  semi-annual  income,  which, 
after  paying  all  taxes  and  charges  thereon,  shall  be  appropriated  and 
applied  by  said  trustees  to  the  continual  support  and  maintenance  of 
my  wife,  Mary  Cornelia  Newcomb,  and  her  children,  free  from  the  con- 
trol, use  or  enjoyment  of  any  husband  she  might  have.  But  neither 
the  said  trustees  nor  Mrs.  Newcomb,  nor  any  future  husband,  nor  her 
child  or  children  shall  at  any  time  have  the  power,  right  or  authority 
in  any  way,  manner  or  for  any  purpose,  to  encumber  or  anticipate  the 
said  fund  or  the  said  Income  or  any  part  thereof  for  any  purpose  what- 
ever. And  in  case  these  restrictions  are  violated,  this  bequest  at  once 
shall  be  void,  and  the  fund  hereby  bequeathed  shall  become  a  part 
of  my  residuary  estate;  and  in  dase  of  her  death  without  child  or  chil- 
dren. Issue  of  my  marriage  with  her,  living  or  leaving  descendants,  the 
said  fund  shall  be  a  part  of  my  residuary  estate.** 

Indirectly  bearing  upon  the  question  is  the  sixteenth  clause  of  the 
will  disposing  of  the  residuary  estate,  and  reading  as  follows: 

"After  all  my  debts  are  paid,  and  legacies  hereby  given  are  satisfied 
and  the  trusts  hereby  created  are  provided  for  as  herein  prescribed. 
It  Is  my  will  that  all  the  residue  and  remainder  of  my  estate,  real, 
personal  and  mixed.  In  possession  and  in  action,  owned  by  me  at  my 
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death,  whether  now  belonging  to  me  or  hereafter  acquired  and  where- 
soever being  or  situated,  shall  be  divided  as  follows,  to-wit:  If  my  said 
wife,  Mary  Cornelia,  dies  without  issue  of  my  marriage  with  her  sur- 
viving her  (I  having  already  given  to  my  son,  H.  Victor  Newcomb,  over 
$500,000),  the  said  residue  and  remainder  shall  be  equally  divided  be- 
tween my  said  wife  and  my  said  son,  H.  Victor  Newcomb,  but  if  there 
should  be  a  child  or  children,  issue  of  my  marriage  with  said  Mary 
Cornelia,  then  I  give  to  my  said  wife  one-third  of  all  my  personal  es- 
tate absolutely,  and  one-third  of  all  my  real  estate  for  her  life,  and  di- 
rect the  whole  of  said  residue  and  remainder  of  my  estate  to  be 
equally  divided  between  H.  Victor  Newcomb  or  his  descendants  and 
the  children  by  my  marriage  with  the  said  Mary  Cornelia  or  their 
descendants." 
A.nd  the  first  clause  of  the  codicil,  reading  in  part  as  follows: 
"I  devise  and  bequeath  to  niy  friends,  John  B.  Smith  and  Thomas 
L.  Barrett,  of  said  city,  as  trustees  and  in  trust  for  the  use  of  the  child 
or  children  of  my  present  wife,  Mary  Cornelia  Newcomb,  one  year 
after  my  death,  $100,000  for  each  child  then  living,  to  be  by  the  said 
trustees  safely  and  advantageously  invested  so  as  to  yield  an  income, 
the  net  proceeds  of  which  income,  after  paying  all  taxes  and  charges 
thereon,  or  so  much  thereof  as  may  be  necessary  and  proper  in  their 
judgment  and  discretion,  may  be  appropriated  and  expended  for  the 
support  and  education  of  said  child  or  children.  ♦  •  ♦  When  each 
male  child  of  those  by  this  clause  provided  for  arrives  at  the  age  of 
twenty-one  years,  he  may  receive  the  one-half  of  the  whole  fund  then 
held  for  him,  including  increase,  and  the  other  half  shall  then  be  held 
by  the  trustees,  and  the  income,  proceeds  and  increase  thereof  invested 
and  re-invested  until  such  male  child  arrives  to  the  age  of  thirty 
years,  then  the  entire  balance  of  the  fund  with  the  increase 
held  for  such  child  shall  be  paid  over  to  him,  •  ♦  ♦  and  if 
either  of  said  male  children  herein  provided  for  shall  die  without 
issue  surviving  him,  then  so  much  of  his  share  of  said  fund  yet  in  the 
hands  of  the  trustees  to  pass  to  my  heirs-at-law  in  like  manner,  and  in 
case  either  trustee  shall  die  or  refuse  to  act,  the  other  may  appoint 
another  to  act  with  him  to  have  the  same  powers  as  if  here  named  as 
trustee  under  this  clause,  and  so  on  until  the  trust  is  closed,  keeping 
two  competent  trustees  to  act  together." 

After  the  death  of  the  widow,  Mrs.  Cornelia  Newcomb,  this  action 
was  brought  by  the  trustees  under  the  fourteenth  clause  of  the  will 
for  the  purpose  of  securing  a  judicial  determination  of  the  meaning 
of  the  fourteenth  clause,  with  reference  to  the  testator's  intention  in 
the  disposition  of  the  principal  of  the  trust  fund  thereby  bepueathed. 
In  this  action  H.  Dal  ton  Newcomb  filed  his  answer,  in  which  he  as- 
serted that  the  trust  terminated  with  the  death  of  his  mother,  Mrs. 
TenBroeck,  and  that  he  was  entitled  in  fee  to  the  bequest  described 
in  the  fourteenth  clause,  and  upon  his  death,  pending  the  action,  his 
executors  asserted  title  to  the  entire  fund.  H.  Victor  Newcomb's  con- 
tention is  that  H.  Dalton  Newcomb  was  not  at  his  death  or  at  any 
time  entitled  to  the  principal  of  the  fund  held  by  the  trustees  under  the 
fourteenth  clause  of  the  will. 

The  chancellor  adjudged  that  H.  Victor  Newcomb  was  not  entitled 
to  any  part  of  the  fund  of  two  hundred  thousand  dollars  created  and 
provided  for  in  the  clause  mentioned,  and  that  the  entire  fund  to- 
gether with  all  the  income  which  had  accrued  or  will  accrue  thereon 
passed  under  the  will  of  H.  Dalton  Newcomb  to  his  executors.  From 
this  judgment,  H.  Victor  Newcomb  prosecutes  this  appeal. 
Counsel  for  appellant  in  their  brief  state  that; 

"The  sole  question  in  the  case  is  whether  the  fourteenth  clause  of 
the  will  disposed  of  the  principal  of  the  fund  after  the  termination  of 
the  trust  by  the  death  of  all  of  the  beneficiaries  who  were  the  second 
wife  and  her  children.    If  it  does  so  dispose  of  the  fund,  we  have  no 
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case;  if  it  does  not  so  dispose  of  the  fund,  H.  Victor  Newcomb  has 
an  interest  therein,  either  as  residuary  legatee  or  as  the  next  of  kin." 

To  put  it  in  another  way.  H.  Victor  Newcomb's  contention  is  that 
upon  the  death  of  the  widow  and  her  children  born  of  her  marriage 
with  the  testator,  the  fund  mentioned  in  the  fourteenth  clause  of  the 
will  became  a  part  of  the  residuary  estate;  or,  if  not,  that  it  was  un- 
disposed of  by  the  will  and  passed  to  the  next  of  kin,  as  in  the  case 
of  intestacy,  in  which  event  H.  Victor  Newcomb,  being  the  '30le  heir, 
would  take  the  estate. 

On  the  other  hand,  the  executors  of  H.  Dalton  Newcomb  insist  that 
the  testator  intended,  by  the  fourteenth  clause  of  his  will,  to  devise  an 
absolute  estate  in  the  trust  fund  to  his  widow  and  her  children,  or  a 
life  estate  to  her  with  remainder  in  fee  to  her  children,  and  hence  H. 
Victor  Newcomb  has  no  interest  in  the  fund. 

There  is  no  claim  that  the  restriction: 

"But  neither  the  said  trustees,  nor  ]Mrs.  Newcomb,  nor  any  future 
husband,  nor  her  child  or  children,  shall  at  any  time  have  the  power, 
right  or  authority  in  any  way,  manner  or  for  any  purpose,  to  encumber 
or  anticipate  the  said  fund  or  the  said  income  or  any  part  thereof  for 
any  purpose  whatever.  And  in  case  these  restrictions  are  violated, 
this  bequest  at  once  shall  be  void,  and  the  fund  hereby  bequeathed 
shall  become  a  part  of  my  residuary  estate,"  in  the 
concluding  provision  of  the  fourteenth  clause  were  violated, 
therefore  the  fund  for  this  reason  did  not  become  a  part  of  the  re- 
siduary estate.  It  will  be  noticed  that  the  testator  gave  to  the  trus- 
tees the  trust  fund,  the  income  thereof,  after  paying  all  taxes  and 
charges,  to  be  appropriated  to  the  support  and  maintenance  of  his 
wife  and  her  children;  stipulating  that  neither  the  trustees  nor  Mrs. 
Newcomb  nor  any  future  husband  nor  her  child  or  children  should  at  any 
time  have  the  power,  in  any  way  or  for  any  purpose,  to  encumber  or 
anticipate  the  said  fund  or  the  income  or  any  part  thereof  for  any 
purpose  whatever;  and  in  the  concluding  words  of  this  clause  he  said: 
"in  case  of  her  death  without  child  or  children,  issue  of  my  marriage 
with  her,  living  or  leaving  descendants,  the  said  fund  shall  be  a  part 
of  my  residuary  estate." 

Our  construction  of  this  clause  is  that  the  testator  intended  that 
the  fund  therein  mentioned  should  be  held  in  trust  during  the  life  of 
Mrs.  Newcomb,  the  income  thereof  during  her  life  to  be  applied  to  the 
support  and  maintenance  of  herself  and  children.  But  at  her  death, 
leaving  children  born  of  her  marriage  with  the  testator,  the  trust  ter- 
minated, and  the  trust  fund,  together  with  any  unexpended  accretions 
thereof,  vested  in  fee  in»  the  children.  We  think  this  construction  is 
strengthened  by  the  concluding  words  of  the  clause  in  which  the  tes- 
tator declares  that  "in  case  of  her  death  without  child  or  children,  issue 
of  my  marriage  with  her,  living  or  leaving  descendants,  the  said  fund 
shall  be  a  part  of  my  residuary  estate."  It  is  true  that  there  is  no 
specific  direction  in  this  clause  as  to  what  disposition  shall  be  made 
of  the  trust  fund  upon  the  death  of  the  widow  leaving  children.  But 
there  is  a  bequest  over  in  the  event  she  died  without  children.  The 
fee  in  the  trust  fund  was  disposed  of,  subject  only  to  be  defeated  by 
the  death  of  Mrs.  Newcomb  without  leaving  children.  The  estate  was 
not  limited  to  the  life  of  Mrs.  Newcomb  and  her  children,  nor  are  there 
any  words  indicating  a  purpose  to  so  limit  it;  and  when  It  is  considered 
that  the  testator's  will  was  carefully  written  and  elaborate  provisions 
made  for  carrying  out  his  intentions,  it  would  seem  that  if  he  desired  to 
limit  Mrs.  Newcomb  and  her  children  to  a  life  estate  in  this  fund,  he 
would  have  so  declared.  The  fact  that  he  did  not  is  strong  evidence  of 
his  intention  that  the  fund,  after  the  death  of  Mrs.  Newcomb,  should 
become  the  property  of  her  children,  and  sufllcient  to  raise  a  bequest 
by  implication.    It  is  plain  that  if  Mrs.  Newcomb  died  leaving  children, 
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the  fund  should  not  become  a  part  of  the  residuary  estate;  because 
the  testator,  in  the  concluding  words  of  the  clause  in  question,  ex- 
pressly provides  that  it  shall  only  become  a  part  of  the  residuary  es- 
tate in  the  event  of  the  death  of  the  widow  without  child  or  children. 
This  provision  entirely  eliminates  the  contention  of  appellants  that  any 
part  of  the  fund  went  into  the  residuary  estate.  It  would  require  a 
most  unreasonable  interpretation  and  one  that  would  do  violence  to 
the  plain  language  of  the  instrument  to  say  that,  although  Mrs.  New- 
comb  died  leaving  children  surviving  her,  the  trust  fund  should  become 
a  part  of  the  residuary  estate.  It  would  be  declaring  exactly  the  op- 
posite of  what  the  testator  said  and  meant,  and  be  giving  to  his  lan- 
guage a  construction  that  it  is  not  susceptible  of.  Only  in  one  con- 
tingency could  this  trust  fund  become  a  part  of  the  residuary  estate, 
that  contingency  was  the  death  of  Mrs.  Newcomb  without  leaving  a 
child  or  children,  and  this  contingency  did  not  happen.  As  the  fund 
did  not  go  into  the  residuary  estate,  it  only  remains  to  determine 
whether  the  testator  left  it  undisposed  of,  and  died  as  to  it  intestate. 
The  presumption  is  against  this  construction.  That  constcuctlon  of  a 
will  will  be  favored  which  disposes  of  the  entire  estate  and  prevents 
the  testator  from  dying  intestate  as  to  any  part  of  it,  when  it  is  appar- 
ent from  the  whole  instrument  that  it  was  the  intention  to  dispose  of 
the  entire  estate.  In  the  absence  of  a  contrary  intention,  we  feel  war- 
ranted in  holding  that  under  the  general  and  well  established  rules 
upholding  devises  by  implication  that  upon  the  death  of  Mrs.  New- 
comb  the  fee  In  the  fund  vested  in  H.  Dalton  Newcomb,  her  only  sur- 
viving child.  A  contrary  purpose  can  not  be  gathered  from  the  will. 
Recognizing  the  fact  that  the  weight  of  authority  is  to  the  effect  that 
an  estate  by  implication  will  not  be  presumed  or  created  by  strained 
construction  but  must  grow  out  of  the  fair  intendment  of  the  instru- 
ment under  consideration  looking  at  all  of  its  parts,  we  cannot  escape 
the  conclusion  that  the  testator,  although  he  did  not  in  terms  give  to 
the  children  of  Mrs.  Newcomb  the  fee  in  the  trust  fund,  intended  that 
they  should  come  into  it  at  her  death.  And  we  find  strong  support  for 
this  construction  in  Gill  v.  Logan,  11  B.  Mon.,  231.  In  that  case  the 
testator  gave  to  Robert  S.  Saunders"  in  special  trust  for  the  daughter  of 
testator,  Elizabeth  Logan,  and  her  child,  a  farm  and  several  negroes, 
and  in  another  clause  of  his  will  directed  that,  with  certain  exceptions, 
the  balance  of  his  estate  be  divided  between  his  children.  It  was  con- 
tended that  the  devise  to  Saunders  as  trustee  was  not  in  fee  simple 
but  terminated  upon  the  death  of  all  the  beneficiaries.  In  considering 
this  point,  the  Court  said: 

"The  legal  title  being  placed  in  Saunders  as  trustee  for  Mrs.  Logan 
and  her  children,  without  any  specification  of  the  duties  of  rhe  trus- 
tee, or  of  the  rights  of  the  beneficiaries,  except  such  as  is  contained  in 
the  word  special,  we  regard  him  merely  as  holding  the  title  for  the 
use  of  the  beneficiaries  and  can  give  no  further  effect  to  the  word 
special  tban  as  indicaJn^:  that  ihe  legal  title  was  not  Inteiuusl  to  vesbt 
in  the  beneficiaries,  or,  at  most,  that  as  to  the  interest  of  Mrs.  Logan, 
it  was  'o  be  held  for  tii^r  po'e  and  separate  use,  which  latter  consirtio- 
tioh  would  not  affect  any  question  now  to  be  determined.  But,  upon 
the  premises  above  assumed,  the  equitable  estate  being  in  the  benefi- 
ciaries by  the  will,  is  riibicc*  i.j  the  same  lules  as  to  its  limitation  and 
c* evolution  as  if  it  we.' 5  a  If^ga!  cfetate.  -And,  although  by  the  common 
law  a  devise  to  a  trustee,  without  words  of  inheritance  in  trust  for  cer- 
ta»Ti  beneficiaries,  witbi'»».t  si.cl:  words  would  prima  'acio  puss,  but 
a  life  estate  in  both  the  legal  and  equitable  estates,  yet,  as  such  words 
ei.o  dispensed  with  by  our  t^cJtute,  an.l  as  there  is  nothing  on  the 
face  of  this  will  to  shuv\  that  b  life  estate  only  w\a  Inten.lfMl  to  be 
limited,  it  follows  that  a  fee  simple  passed  both  in  the  legal  and  equita- 
ble estate.    And  a-s  there  is  no  condition  expressed  and,  as  we  think, 
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none  implied,  on  which  the  devise  is  to  be  defeated  or  the  estate  to 
return  to  the  testator's  heirs  or  devisees,  or  in  any  manner  to  come 
within  the  control  of  his  will,  we  think  it  clear  that,  bo  far  as  it  vested 
In  the  trustee  upon  the  testator's  death,  it  became  subject  to  the  rules 
and  power  of  the  law  as  to  the  estate  of  the  beneficiaries." 

In  Booker  v.  Carlisle,  14  Bush,  154,  the  testator,  Winston,  gave  to  his 
Bister,  Mary  Booker,  a  tract  of  land  for  life,  providing  that  at  her 
death  the  title  should  vest  in  Y.  O.  Booker,  for  the  support  and  benefit 
of  the  daughters  of  Mary  Booker,  and  in  case  Y.  O.  Booker 
died  before  Mary,  then  the  title  to  the  land  to  vest  in  the  daughters  be- 
fore named,  the  testator  died,  leaving  surviving  him  his  sister,  Mary 
Booker,  who  died,  leaving  her  son,  Y.  O.  Booker,  and  his  daughters  in 
possession  of  the  land.  It  was  contended  that,  as  no  words  were  used 
in  the  will  indicating  that  the  fee  in  the  land  was  devised  for  the  ben- 
efit Of  the  daughters  of  Mary  Booker,  that  they  only  took  a  life  estate  ; 
but  the  court  said: 

"We  are  of  opinion  that,  by  the  will  of  Winston,  the  land  in  dispute 
was  devised  to  Mary  Booker  for  life,  and  at  her  death,  the  legal  title 
was  vested  in  Y.  O.  Booker  in  trust  for  the  use  and  benefit  of  the 
daughters.  ♦  ♦  ♦  In  Gill  v.  Logan,  11  B,  Mon.,  233,  this  court  used 
the  following  language:  'When  the  title  to  land  is  conveyed  to  a 
trustee  without  any  specification  of  the  duties  of  the  trust  or  the 
rights  of  the  .beneficiaries,  he  holds  a  fee  under  our  statute  for  the  use 
of  the  beneficiaries,  and  it  is  subject  to  the  same  rules  as  to  its  limi- 
tations and  devolution  as  a  legal  estate,  and  though  all  the  beneficia- 
ries die,  the  estate  does  not  revert,  but  passes  by  descent.' " 

In  Webster's  Trustee  v.  Webster,  93  Ky.,  632,  the  testator  appointed 
a  trustee  to  receive  the  estate  devised  to  his  daughter,  the  trustee 
to  keep  the  same  at  interest  and  appropriate  it  to  the  support 
of  his  daughter.  It  was  contended  that  the  daughter  took  only  a  life 
estate,  but  the  court  said: 

"The  only  limitation  upon  the  absolute  estate  was  the  dying  without 
living  children;  and  it  is  believed  that  the  testator  meant  that  limita- 
tion to  be  the  only  one  upon  the  absolute  estate,  and  to  confine  its 
operation  to  the  time  of  the  distribution  of  the  estate.  The  limitation 
clearly  means  that,  should  Euphema  (daughter)  have  living  children 
before  distribution,  she  would  t^ke  absolute  estate,  subject  to  be 
defeated  if  she  and  the  children  died  before  distribution.  And,  taking 
this  clause  in  connection  with  the  preceding  ones  quoted,  there  can 
be  no  manner  of  doubt  that  the  estate  devised  was  an  absolute  estate, 
subject  to  the  one  limitation  indicated.  The  appointment  of  the  trus- 
tee to  take  charge  of  the  estate  and  to  limit  its  expenditure  upon 
Euphemia  was  evidently  in  vieW  of  the  fact  that  the  testator  did  not 
regard  her  as  competent  to  take  care  of  it,  and  the  appointment  is 
not  incompatible  with  an  absolute  estate  to  the  devisee." 

In  Masterson  v.  Townsend, N.  Y., ,  10  L.  R.  A.,  817, 

the  court  in  construing  a  will  in  which  it  was  claimed  that  there  was 
no  testamentary  disposition  of  the  estate  created  by  the  will  after  the 
re-marriage  of  the  widow,  upon  which  contingency,  Peter  Masterson 
contended  that  the  estate  vested  in  him;  and  the  court  said: 

"Thi-s  is  a  plain  case  of  a  devise  by  implication,  whereby,  upon  the 
death  of  the  testator,  his  brother,  Peter,  became  vested  with  the  title 
to  the  real  estate,  subject  only  to  the  trust  provision  made  for  the  tes- 
tator's widow.  However  incomplete  the  language  to  express  the  pur- 
pose of  the  testator,  an  intention  and  an  understanding  on  his  part  are 
evident  that  his  brother,  Peter,  should  take  as  devisee  the  property 
which  was  the  subject  of  disposition  in  that  clause.  What  the  testa- 
tor has  imperfectly  done  by  way  of  expression  is  effectuated  by  the  ap- 
plication of  well  known  legal  rules.  ♦  ♦  ♦  Courts  have,  from  an 
early  day,  repeatedly  upheld  devises  by  implication  where  no  gift  of 
the  premises  seems  to  have  made  in  the  will  in  formal  language." 
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In  Boston  Safety  Deposit  &  Trust  Co.  v.  Coffin,  ,  Mass.,  8 

L.  R.  A.,  739,  the  court  said  in  construing  a  will  somewhat  similar  to 
the  one  before  us,  that: 

"When  an  intention  to  dispose  of  the  whole  of  an  estate  appears,  a 
partial  intestacy  should  not  be  recognized  unless  the  deficiencies  in 
the  expressions  of  the  will  are  such  as  to  compel  it.  ♦  ♦  ♦  When 
the  reading  of  a  whole  will  produces  a  conviction  that  the  testator  must 
necessarily  have  intended  an  interest  to  be  given  which  is  not  be- 
queathed by  express  or  formal  words,  the  court  will  supply  the  defect 
by  implication,  and  so  mould  the  language  of  the  testator  as  to  carry 
into  effect,  as  far  as  possible,  the  intention  which  it  Is  of  opinion  that 
he  has  on  the  whole  sufficiently  declared." 

Numerous  other  cases  along  this  line  holding  the  same  general  doc- 
trine might  be  produced,  but  we  do  not  deem  it  necessary  to  cite 
them. 

In  the  lower  court  the  point  was  made  by  appellant  that  the  testa- 
tor Intended  to  substitute  for  the  trust  fund  mentioned  in  the  four- 
teenth clause  of  his  will  the  one  hundred  thousand  dollar  bequests 
named  in  the  first  clause  of  the  codicil;  and  this  contention  was  made 
the  subject  of  a  large  part  of  the  able  and  learned  opinion  of  the  chan- 
cellor. It  is  not,  however,  pressed  on  this  appeal,  and  for  this  reason 
we  have  not  felt  it  necessary  to  do  more  than  mention  it. 

The  conclusion  we  have  reached  is  amply  fortified  by  authority,  and 
in  our  opinion,  effectuates  the  intention  of  the  testator. 

Wherefore  the  Judgment  of  the  lower  court  is  affirmed. 


IRONS,  &c.  V.  U.  S.  LIFE  INS.  CO.  OF  NEW  YORK. 
(Filed  March  26,  1908— To  be  reported.) 

1.  Insurance  Policies — Sale  of — Interest  Acquired — Assignment — 
Purchaser — ^Insurable  Interest  in  Assured — A  purchaser  of  a  policy 
of  insurance  on  the  life  of  one  in  whom  he  has  no  insurable  interest, 
except  as  creditor,  will  hold  the  proceeds  of  the  policy,  over  and 
above  his  debt,  in  trust  for  the  beneficiaries  of  the  policy,  and  an 
assignment  of  the  policy  to  such .  purchaser  will  operate,  at  most, 
only  as  a  pledge  that  he  will  hold  the  proceeds  over  and  above  the 
amount  he  has  paid  for  it,  with  interest,  in  trust  for  the  beneficiaries 
of  the  policy. 

2.  Same — Judicial  sale — Effect — The  doctrine  of  constructive  trusts 
applies  no  less  to  judicial  sales  than  to  private  sales.  Wh^re  property 
is  impressed  with  a  trust,  the  trust  is  enforceable  as  well  against  the 
purchaser  at  a  judicial  sale  as  at  a  private  sale. 

3.  Same — In  a  judicial  sale  of  a  life  insurance  policy,  the  court 
making  the  sale  does  not  inquire,  sua  sponte,  whether  the  purchaser 
has  an  insurable  interest  in  the  life  of  the  insured.  The  order  con- 
firming the  sale,  where  no  exceptions  are  filed,  does  not  establish  that 
the  purchaser  is  not  a  trustee  for  the  parties,  nor  that  he  has  capacity 
to  take  the  property  absolutely;  and,  to  show  such  fact  in  a  subse- 
quent suit,  in  no  wise  impeaches  the  Judgment  in  the  former  suit. 

G.  W.  Ston©  and  J.  S.  Wortham  for  appellants. 

Charles  Carroll,  J.  C.  Graham^  Je»s  T.  Gosnell  and  W.  O.  Jones  for 
appellees  Gosnell  and  Jones. 

Augustu-s  E.  Willson  and  M.  K.  Yonts  for  appellee  U.  S.  Life  Ins.  Co. 

Appeal  from  Grayson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  affirming. 
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In  1890,  Benjamin  Wells,  an  unmarried  man,  caused  his  life  to  be 
insured  for  the  sum  of  |2,500.0(V  in  the  United  States  Life  Insurance 
Company,  of  New  York,  the  preinlum-s  to  be  paid  in  ten  annual  install- 
ments, and  the  money,  at  his  death,  to  go  and  be  payable  to  his  sister, 
Lydia  Spriggs  Bunch,  and  her  surviving  children,  share  and  share 
alike.  At  that  time,  Mrs.  Bunch  was  a  widow,  with  three  small  chil- 
dren, six,  eight  and  ten  years  old,  and  all  dependent  upon  her  brother, 
Benjamin  Wells,  for  a  support.  The  premiums  were  regularly  paid, 
when  due,  during  each  year,  until  tl^e  year  1900,  when  the  last  of  the 
ten  payments  called  for  under  the  terms  of  the  policy  was  paid,  an^ 
the  policy  became  a  paid-up  policy. 

At  that  time  the  children  of  Mrs.  Bunch  were  sixteen,  eighteen  and 
twenty  years  of  age,  respectively;  they  had  no  estate  whatever;  and 
their  mother,  for  the  alleged  purpose  of  raising  money  to  complete 
their  education  and  to  support  them,  instituted  an  equitable  action  in  the 
Grayson  Circuit  Court  for  the  purpose  of  securing  an  order  for  the 
sale  of  the  paid-up  policy  of  insurance.  Prior  to  the  institution  of 
this  suit,  she  had  appeared  in  the  Grayson  County  Court  and  had  been, 
on  her  motion,  appointed  and  qualified  as  guardian  for  her  three  chil- 
dren. She  caused  her  brother,  Benjamin  Wells,  and  the  United 
States  Life  Insurance  Company,  of  New  York,  to  be  made  parties 
defendant  to  this  equitable  action. 

In  this  equitable  suit  she  set  forth  fully  the  needs  and  necessities 
of  her  children,  eJleged  that  the  policy  of  insurance  was  the  only 
estate  of  any  kind  whatever  owned  by  them,  and  that  a  -sale  of  it  was 
necessary  in  order  to  raise  the  funds  needed  to  support  and  educate 
them.  Her  brother,  Benjamin  Wells,  filed  an  answer,  consenting  to  said 
sale,  and  Joining  in  the  prayer  of  the  petition.  The  insurance  com- 
pany answered,  asking  that  its  interests  be  protected.  Proof  was 
taken  by  affidavits  in  support  of  the  allegations  of  the  petition,  and 
it  was  also  shown  by  the  affidavit  of  Lydia  Spriggs  Bunch  that  she 
was  forty-five  years  of  age  and  had  passed  the  change  of  life  and 
could  not  bear  further  issue.  Thereafter,  the  case  was  submitted 
and  Judgment  was  rendered  in  conformity  with  the  prayer  of  the  peti- 
tion; the  plaintiff,  Lydia  Spriggs  Bunch,  was  appointed  a  special 
commissioner  for  the  purpose  of  selling  the  policy.  At  the  following 
term  of  court,  she,  as  special  commissioner,  filed  her  report,  setting 
forth  the  fact  that  she  had  sold  same  to  appellees,  Gosnell  and  Jones, 
for  the  sum  of  1731.18.  No  exceptions  having  been  filed  to  this  report 
of  sale,  it  was  confirmed,  and,  acting  under  the  direction  given  in  the 
Judgment  ordering  the  sale,  the  company  transferred  to  Gosnell  and 
Jones,  as  purchasers,  the  policy  of  insurance. 

In  May,  1906,  Benjamin  Wells  died.  Proofs  of  loss  were  promptly 
furnished  the  company  by  Gosnell  and  Jones,  and,  on  the  17th  of 
May,  1906,  the  insurance  company  paid  to  them,  in  satisfaction  and 
settlement  of  the  policy,  the  sum  of  |2,500,  the  full  face  value  thereof. 
On  August  16,  1906,  Mary  E.  Irons,  Minnie  M.  Dense  and  Benjamin 
Bunch  brought  suit  in  the  Grayson  Circuit  Court  against  the  United 
States  Life  Insurance  Company,  of  New  York,  Jess  T.  Gosnell,  W.  O. 
Jones  and  their  mother,  Lydia  Spriggs  Stevenson,  she  having  married 
again,  setting  up  the  facts  as  to  the  issuing  of  the  policy  of  insurance 
in  their  favor,  the  Judgment  of  the  Grayson  Circuit  Court  directing 
its  sale,  and  the  sale  and  transfer  thereof  to  appellees,  Gosnell  and 
Jones,  the  death  of  their  uncle,  Benjamin  Wells,  and  the  payment  of 
the  money,  as  above  recited,  to  them.  The  circuit  court  dismissed 
the  petition,  and  the  plaintiffs  appeal. 

Neither  (Josnell  nor  Jones,  when  they  purchased  the  policy,  had  any 
insurable  interest  in  the  life  of  Benjamin  Wells.  In  a  long  line  of 
decisions,  this  court  had  held  that  the  purchaser  of  a  policy  of  insur- 
ance on  the  life  of  another,  in  which  he  has  no  insurable  interest, 
except  as  creditor,  will  hold  the  proceeds  of  the  policy,  over  and 
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above  his  debt  in  trust,  for  the  beneficiaries  of  the  policy;  and  that 
where  he  has  no  insurable  interest,  the  assignment  will  operate  at 
most  only  as  a  pledge  and  that  he  will  hold  the  proceeds  of  the  policy 
over  and  above  the  amount  that  he  has  paid  for  it,  with  interest,  in 
trust  for  the  beneficiaries  of  the  policy.  (Basye  v.  Adams,  81  Ky., 
368;  Barbour  v.  L#arue,  106  Ky.,  546;  Lee  v.  Ins.  Co.,  26  Ky.  Law  Rep., 
577;  Ins.  Co.  v.  Brown,  23  Ky.  Law  Rep.,  2070;  Baldwin  v.  Hayden, 
24  Ky.  Law  Rep.,  900;  Schlamp  v.  Bemer,  21  Ky.  Law  Rep.,  324;  Bramb- 
tett  V.  Hargis,  29  Ky.  Law  Rep.,  610.) 

•  The  doctrine  of  constructive  trusts  applies  no  less  to  judicial  sales 
than  to  private  siales.  If  the  purchaser,  at  a  private  sale,  will  hold 
the  property  in  trust  for  another,  the  purchaser,  at  a  Judicial  sale, 
under  like  circumstances,  will  equally  so  hold  it.  If  the  property  is 
impressed  with  a  trust,  the  trust  is  enforceable  as  well  dgainst  the 
purchaser  at  a  judicial  sale  as  at  a  private  sale.  (Miller  v.  Antle,  2 
Bush,  407;  Roach  v.  Hudson,  8  Bush,  410;  2  Pomeroys  Equity,  section 
1052.) 

If  the  appellants  had  been  of  age  and  had  sold  this  policy  to  Cornell 
and»  Jones,  the  latter,  under  the  above  authorities,  would  only  take 
an  interest  in  the  policy  to  the  extent  of  the  amount  which  they  paid 
for  it,  and  interest.  The  court  was  applied  to  simply  because  the 
children  were  not  of  age.  The  action  of  the  court  supplied  the  want 
of  capacity  in  the  children  by  reason  of  their  non-age,  but  the  court 
only  did  for  the  children  what  they  might  have  done  for  themselves  if.  of 
age.  What  Gosnell  and  Jones  took  under  their  purchase  is  to  be 
determined,  not  alone  from  the  Judgment  of  tie  court,  but  from  their 
capacity  to  take.  The  court  transferred  the  policy  to  them,  but  the 
effect  of  the  transfer  is  to  be  determined  by  the  law  which  regulates 
what  interest  they  could  take  in  such  a  policy.  The  transaction  having 
been  made  under  an  order  of  the  court,  which  had  all  the  parties 
before  it,  Gosnell  and  Jones  must  be  adjudged  entitled,  out  of  the 
policy,  to  the  amount  they  paid,  with  Interest.  To  give  it  greater  effect, 
would  be  entirely  to  Ignore  the  rule  that  where  a  purchaser,  all  a  pri, 
vate  sale-  would  hold  as  trustee,  he  equally  holds  as  trustee  where 
he  purchases  at  a  Judicial  sale,  under  like  circumstances,  the  reason 
for  the  rule  being  that  his  title  in  both  cases  depends  upon  his  capa- 
city to  take  and  that  if  he  can  not  take  the  title  In  one  case  absolutely, 
he  cannot  take  it  in  the  other.  When  a  proposed  purchaser  is  reported 
to  the  court,  it  does  not  consider  whether  he  has  capacity  to  take 
the  property,  or  what  interest  he  can  take,  unless  the  qupstlon  is 
raised  by  exception  to  the  sale.  This  is  a  matter  which  he  is  to  see 
to  for  himself.  The  court,  unless  objection  is  made,' does  not  con- 
sider whether  he  is  trustee  for  the  parties  and  will  hold  the  property 
for  them.  In  the  case  of  a  sale  of  a  life  insurance  policy,  the  court 
does  not  inquire,  sua  sponte,  whether  the  purchaser  has  an  insurable 
interest  in  the  life  of  the  assured.  The  order  confirming  the  sale, 
where  no  exceptions  are  filed,  does  not  establish  the  fact  that  the 
purchaser  is  not  a  trustee  for  the  parties,  or  that  he  has  capacity 
to  take  the  property  absolutely.  If,  in  fact,  he  has  capacity  only 
to  take  a  limited  estate  in  it  and  hold  the  remainder  in  trust  for  the 
parties,  to  show  this  fact  in  a  subsequent  suit,  in  no  wise  impeaches 
the  judgment  in  the  former  case.  The  question  is,  what  he  took  under 
that  judgment  and  he  could  not  take  any  greater  interest  than  he  had 
capacity  to  take.  If  he  had  no  insurable  interest  in  the  life  of  the 
assurred,  the  law  allowed  no  greater  interest  to  be  vested  In  him 
by  his  purchase  than  a  lien  for  his  money,  with  Interest.  Every  rea- 
son for  the  rule  exists  in  sales  made  by  order  of  court  as  in  private 
sales;  for  there  Is  the  same  temptation  in  each  case  to  wrong  doing 
and  a  mere  gaming  venture. 

We  have  not  referred  to  section  678,  Kentucky  Statutes,  as  that 
is  in  the  division  of  the  statute  applicable  to  co-operative  insurance  and 
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there  is  nothing  in  the  section  to  show  that  it  was  intended  to  applr 
to  other  policies.  The  right  of  the  mother  can  not  be  adjudicated  in 
this  action,  as  she  has  brought  no  suit. 

Judgment  reversed  as  to  Gosnell  and  Jones,  and  cause  remanded, 
with  directions  to  the  circuit  court  to  adjudge  Gosnell  and  Jones 
out  of  the  proceeds  of  the  policy  |731.18,  with  interest  at  6  per  cent, 
from  May  10,  1900,  and  to  adjudge  to  the  plaintiffs  three-fouri|is  of 
the  remainder,  and  for  further  proceedings  consistent  herewith. 

As  to  the  insurance  company,  the  Judgment  is  affirmed. 

The  whole  court  sitting. 


KENTUCKY  UNION   COMPANY  v.  COMMONWEALTH. 

(Piled  March  26,  1908— ^ot  to  be  reported.) 

W.  B.  Dixon,  Louis  B.  Wehle  and  C.  K.  Calvert  for  appellant. 

J.  H.  Jeffries  for  appellee. 

Judge  Hobson  delivered  the  following  dissenting  opinion. 

For  the  reasons  given  in  the  dissenting  opinion,  filed  this  day  in 
the  case  of  Eastern  Kentucky  Coal  Lands  Corporation  v.  Common- 
wealth, I  dissent  from  the  opinion  of  the  court  herein. 


EASTERN  KENTUCKY  COAL  LAND®  CORPORATION  v.  COMMON- 
WEALTH. 

(Filed  March  26,  1908— Not  to  be  reported.) 

Wm.  J.  Hendrick,  Hoppen  &  Berard,  Hazelrigg,  Chenault  &  Hazel- 
rigg,  Jno.  K.  Hendrick  and  R.  L.  Miller  for  appellant. 

Hager  &  Stewart,  T.  H.  Paynter,  W.  H.  Wadsworth,  D.  W.  Baird, 
Z.  T.  Vinson,  E.  W.  Hines,  C.  C.  McChord,  N.  B.  Hays  and  C.  H. 
Morris 'for  appellee. 

Judge  Hobson  delivered  the  following  dissenting  opinion. 

When  an  act  is  not  punishable  under  the  law  in  existence  wh«n  it  is 
done,  it  can  not  be  made  punishable  by  the  Legislature  by  a  law 
subsequently  passed;  and,  upon  like  principles,  where  an  act  is  pun- 
ishable in  a  certain  way  when  it  is  done,  the  Legislature  can  not, 
by  a  subsequent  law,  add  to  the  punishment  or  penalty.  The  Legis- 
lature can  not  deny  to  any  one  the  equal  protection  of  the  laws; 
and,  in  my  Judgment,  article  3  of  the  Revenue  Act  of  1906  is  void,  both 
on  the  ground  that  it  is  ex  post  facto  legislation,  and  that  it  denies 
to  the  holders  of  land  titles  referred  to  the  equal  protection  of  the 
laws. 

The  act  was  approved  March  15,  1906.  It  took  effect  about  ninety 
days  thereafter.  The  first  section  of  the  act  makes  it  the  duty  of 
every  owner  or  claimant  of  land  to  pay  all  the  taxes  whlcb  had  been 
assessed  or  should  have  been  assessed  against  him  or  those  under 
whom  he  claimis,  as  of  the  15th  day  of  September,  1901,  1902,  1903, 
19(M  and  1905.  And,  if  it  had  not  been  assessed  for  any  of  these 
years,  the  act  made  it  his  duty  to  asses  the  land  and  pay  the  taxes, 
interest  and  penalty  therein  provided  for.  His  failure  to  do  this 
is  made  a  cause  for  the  forfeiture  of  his  title,  but  tbis  forfeiture 

vol.  38—4 
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shall  be  extinguished  If,  on  or  before  March  1,  1907,  he  lists  the  land 
and  pays  the  taxes,  with  the  interest  and  penalties  provided  by  law 
in  case  of  the  redemption  of  land  sold  for  the  non-payment  of  taxes. 
When  land  is  sold  for  the  non-payment  of  taxes,  a  penalty  of  fifteen 
per  cent,  is  added,  and  the  taxes  bear  interest  at  the  rate  of  ten  per 
cent.  So  that  the  meaning  of  the  act  is  that  the  owner  of  land  who 
had  failed  to  list  it  for  the  years  named  must  list  it  after  the  act 
takes  effect  and  pay  a  penalty  of  fifteen  per  cent.,  also  interest  on 
the  taxes  at  ten  per  cent,  per  annum  from  the  time  he  was  delin- 
quent, that  is,  from  the  time  the  land  should  hare  been  assesssd. 
By  the  law  in  force  up  to  the  time  this  act  took  effect,  the  owner 
of  land,  which  had  been  omitted  from  assessment,  might  voluntarily 
have  it  assesed  at  any  time  and  pay  the  taxes  without  interest  or 
penalties.  If  he  failed  to  list  it  voluntarily,  and  a  proceeding  was  insti- 
tuted against  him  under  section  4241  of  the  Kentucky  Statutes,  he 
was  liable  to  a  penalty  of  twenty  per  cent.,  which  went  to  the  officer 
Instituting  the  proceeding;  but,  even  in  this  case,  he  was  not  liable 
for  interest  at  ten  per  cent,  on  the  taxes;  and  if  he  made  the  assess- 
ment voluntarily,  without  a  proceeding  being  instituted  against  him, 
he  was  not  liable  for  the  penalty  of  twenty  per  cent.  While  the  act 
gives  him  until  March  1,  1907,  to  list  his  property  and  pay  the  taxes, 
from  the  moment  the  act  took  effect  the  only  way  that  he  could 
escape  the  forfeiture  of  his  title  was  to  pay  not  only  the  taxes  but 
the  interest  and  penalty.  The  act  does  not  give  him  a  certain  length 
of  time  to  li^t  his  property  and  provide  that  if  he  fails  to  list  within 
that  time  he  shall  be  subject  to  the  penalty,  but  it  idiposed  the  pen- 
alty upon  all  who  are  delinquent  in  listing  their  land,  and  who  would 
escape  the  forfeiture  of  their  title  by  listing  it  after  the  act  takes 
effect.  It  is  said  that  so  much  of  the  act  as  imposes  the  penalty  for 
the  past  delinquency  may  be  rejected,  and  that  the  balance  of  the  act 
may  stand;  that  this  is  not  a  case  in  which  that  rule  can  be  applied, 
for  the  reason  that  the  act  forfeits  the  title  of  all  persons  who  had 
failed  to  list  their  land  for  the  years  named,  and  the  only  way  in 
which  they  can  escape  the  forfeiture  is  by  paying  the  taxes  with  inter- 
est and  penalty.  If  they  do  not  pay  the  taxes,  interest  and  penalty, 
the  forfeiture  stands.  If  that  part  of  the  act  which  provides  for  the 
extinguishment  of  the  forfeiture  is  invalid,  then  there  is  no  way  in 
which  the  owner  can  escape  the  forfeiture.  Besides,  this  Is  an  essen- 
tial part  of  the  whole  scheme  of  the  act,  and  it  cannot  be  presumed 
that  the  Legislature  would  have  passed  the  act  without  this.  The 
forfeiture  of  the  titles  of  the  owners  is  the  purpose  of  the  act.  There 
could  not  be  a  clearer  case  of  legislative  intention  to  punish  retro- 
spectively. 

By  the  general  law,  the  person  owning  land  at  the  time  it  should 
be  assessed  Is  not  only  liable  for  the  taxes,  but  remains  bound  there- 
tor;  by  this  article  the  present  owner's  land  is  forfeited  to  the  Com- 
monwealth for  the  non-payment  of  taxes  by  the  former  owner.  By 
the  general  law,  if  the  occupant  of  land  pays  the  taxes  thereon,  he  is 
entitled  to  recover  of  the  owner  the  amount  so  paid,  with  interest,  and 
has  a  lien  on  the  land  therefor;  by  this  article,  the  fact  that  the  land 
has  been  listed  for  taxation  and  the  taxes  paid  by  the  occupant,  does 
not  prevent  the  forfeiture  as  therein  set  out.  By  the  general  law, 
land  may  be  assessed  retrospectively  at  any  time  not  later  than  Ave 
years,  but  not  to  prejudice  the  rights  of  purchasers  acquired  In  the 
meantime;  by  this  article,  the  purchaser  is  required  to  pay  the  taxes 
with  interest  and  penalty.  By  the  general  law,  if  the  owner  sells 
the  land  after  the  1st  of  February  of  the  year  in  which  the  taxes 
are  due  and  payable,  it  is  the  duty  of  the  owner  to  pay  the  taxes;  by 
this  article  the  purchaser's  title  is  forfeited  if  he  does  not  pay  them. 
By  the  general  law,  where  property  has  been  sold  for  taxes,  the 
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owner  may  redeem  it  within  two  years;  by  this  article,  the  owner 
forfeits  his  title  to  the  land  if  he  falls  to  assess  it  and  pay  the  taxes 
thereon  as  therein  provided.  By  the  general  law,  if  the  owner  fails 
to  assess  his  property,  it  may  be  assessed  retrospectively,  but  the  taxes 
are  then  collected  as  other  taxes;  by  this  article,  the  taxes  are  not 
collected  as  other  taxes,  bat  must  be  paid  at  once  with  interest  and 
penalties,  to  avoid  a  forfeiture  of  the  title.  By  section  4  of  this  article, 
before  the  defendant  may  redeem,  he  must  pay  not  only  the  amount 
of  unpaid  taxes  charged,  but  those  that  ought  to  have  been  charged 
against  those  under  whom  he  claims  for  fifty  years  preceding  the 
filing  of  the  counterclaim.  No  such  provision  is  found  in  the  general 
law  relating  to  other  property,  and  there  is  no  provision  in  the  general 
law  for  double  taxation  of  the  same  property,  and  the  payment  of  the 
taxes  by  each  claimant  where  there  are  two  claimants  to  it. 

A  reading  of  the  article  shows  that  it  was  a  deliberate  attempt  on 
the  part  of  the  Legislature  to  deny  the  equal  protection  of  the  laws 
to  the  owners  of  the  land  title  referred  to,  and  to  provide,  as  to  the 
holders  of  these  land  titles,  an  entirely  different  system  from  that 
provided  for  the  holders  of  other  species  of  property.  It  is,  there- 
fore, in  my  Judgment,  void,  both  under  the  Constitution  of  this  State 
and  the  Constitution  of  the  United  States. 

For  these  reasons  I  dissent  from  the  opinion  of  the  court. 


WEDCH  V.  COMMONWEALTH. 
(Piled  March  26„  1908— Not  to  be  reported.) 

1.  Witnesses — -Party  Accused — Incriminating  Testimony — Commis- 
sion of  Separate  Offense — ^When  the  accused  testifies  as  a  witness  in 
his  own  behalf,  he  stands  as  any  other  witness  and  can  not  be  required 
to  disclose  public  offenses  cpmmitted  by  him  other  than  that  for 
which  he  is  on  trial. 

2.  Same — ^Motive-nEvidence  of— On  the  trial  of  one  for  malicious 
shooting,  the  motive,  being  a  material  element  of  the  shooting,  may  be 
shown  by  facts  proven,  though  they  involve  the  commission  of  another 
offense  by  the  defendant,  but  such  proof  must  be  established  by  other 
witnesses  than  the  defendant. 

A.  R.  Burnam  &  Son  and  J.  Tevis  Cobb  for  appellant. 

James  Breathitt,  N.  B.  Hays,  Chas.  H.  Morris,  T.  B.  McGregor  and 
R.  H.  Crooke  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  reversing. 

S.  E.  Welch  was  indicted  on  the  charge  of  shooting  P.  D.  McBride, 
maliciously  and  with  intent  to  kill  him.  He  was  found  guilty  of 
shooting  in  sudden  heat  and  passion;  his  punishment  was  fixed  at  a 
fine  of  1500  and  imprisonment  in  the  county  Jail  for  one  year.  His 
motion  for  a  new  trial  was  overruled,  and  he  appeals. 

On  the  trial  of  the  case,  the  defendant  was  sworn  as  a  witness  in 
his  own  behalf  and  testified  to  facts  showing  that  the  shooting  was 
done  in  his  necessary  self-defense.  On  cross-examination  he  was 
asked  if  he  had  had  any  improper  relations  with  Mrs.  Fish,  at  whose 
house  the  shooting  occurred,  and  if  these  relations  did  not  continue 
down  to  the  time  of  the  shooting.  To  these  questions  he  objected,  on 
the  ground,  among  other  things,  that  he  could  not  becompelled  to 
Incriminate  himself.     The  court  overruled  his  objections  and  he,  in 
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effect,  answered  tlie  questions  in  the  affirmative,  when  required  by 
the  court  to  answer  them.  To  this  he  excepted.  The  matter  was 
gone  into  at  great  length  and  with  minuteness.  This  testimony  was 
made  the  theme  of  the  closing  argument  for  the  prosecution,  and  so 
emphasized  that  the  real  charge  against  the  defendant  presented  to 
the  Jury  by  the  argument  was  this  offense,  as  well  as  the  one  for 
which  he  was  indicted. 

It  is  provided,  in  section  11  of  the  Constitution  of  the  State,  defin- 
ing the  rights  of  the  accused  in  criminal  prosecutions,  among  other 
things,  as  follows: 

"He  cannot  be  compelled  to  give  evidence  again*st  himself." 

When  the  accused,  in  a  criminal  case,  takes  the  stand  as  a  witness 
in  his  own  behalf,  he  stands  as  any  other  witness,  but  he  has  all 
the  rights  of  any  other  witness.  He  can  not  be  required  to  disclose 
public  offense  committed  by  him  other  than  that  for  which  he  Is  on 
trial.  A  witness  can  not  be  required  to  give  evidence  against  him- 
self or  to  testify  to  facts  showing  he  has  committed  a  public  offense. 
For,  if  he  were  required  to  answer  questions  relating  to  such  a  matter, 
his  testimony  could  be  used  against  him  on  the  trial  of  a  prosecution 
for  the  offense  so  disclosed.  The  manner  in  which  a  witness  may  be 
discredited  is  provided  by  law,  and.  among  other  things,  it  is  pro- 
vided that  he  may  not  be  Impeached  "by  evidence  of  particular  wrong- 
ful act3,"  except  that  it  may  be  shown  that  he  has  been  convicted 
of  felony.   (Civil  Code,  section  597.  ) 

The  motive  with  which  the  shooting  was  done  was  a  material  ele- 
ment of  the  offense,  and,  to  show  motive,  facts  may  be  proved, 
though  they  involve  the  commission  of  another  offense.  (4  Elliott  on 
Ersridence,  section  2720;  1  Wigmore  on  EJvldence,  action  304;  1  Jones 
on  Evidence,  section  144;  O'Brien  v.  Commonwealth,  89  Ky.  362,  115 
Ky.,  608.) 

But  proof  of  such  facts  here  must  be  made  by  other  witnesses  when 
they  establish  the  commission  of  another  offense;  the  defendant  can 
not  be  required,  over  his  protest,  to  bear  witness  against  himself  and 
thus  subject  himself  to  another  prosecution. 

On  the  whole  record,  we  are  satisfied  the  substantial  rights  of  the 
defendant  were  prejudiced  on  the  trial  and  that  a  new  trial  should  be 
granted. 

Judgment  reversed  and  cause  remanded,  for  a  new  trial. 


SOUTH  COV.  &  CIN.  STREET  RAILWAY  CO.  v.  BBSSEL 

(Filed  March  26,  1908 — 'Not  to  be  reported.) 

Street  Cars — Swinging  of  Car  on  Curve — Collision  with  Passing 
Wagon — Injury  to  Driver — -Liability — -Every  driver  of  a  vehicle  must 
know  that  the  motorman  of  a  street  car  can  not  control  the  hind  end 
of  a  car  at  a  curve,  so  as  to  keep  It  from  swinging  out  as  far  as,  by 
nature,  it  will  go,  and  it  Is,  therefore,  Incumbent  on  such  driver  of 
a  vehicle  in  passing  a  car  at  a  curve,  to  keep  out  of  the  way,  and  if  he 
fails  to  do  so,  and  is  injured  by  the  natural  swing  of  the  car,  the  fault 
is  his  own,  for  which  no  recovery  can  be  had. 

L.  J.  Crawford  for  appellant. 

Anther  C.  Hall  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  reversing. 

At  the  Intersection  of  Berry  street  and  Sixth  street  In  Dayton,  Ky., 
there  are  double  tracks  of  the  street  railway.  The  street  cars  turn 
here  from  Sixth  street  into  Berry  street.    Frank  Besse,  oa  October 
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5.  1906,  was  driving  along  Sixth  street,  and  as  he  got  to  the  intersection 
of  Sixth  street  and  Berry  street,  he  met  a  street  car  going  in  the 
opposite  direction.  He  was  driving  along  on  the  other  track  of  the 
street  railway,  and  as  the  street  car  made  the  turn,  the  hind  end  of  the 
car,  as  it  turned  on  the  curve,  swung  out  beyond  the  track  and  thus 
came  in  contact  with  the  hind  end  of  Besse's  wagon.  By  the  collision 
he  was  thrown  against  the  brake,  and  he  brought  this  suit  to  recover 
for  his  injuries.  A  trial  was  had  before  a  Jury,  who  found  for  him, 
and  fixed  the  damages  at  |500.  Judgment  was  entej-ed  upon  the 
verdict,  and  the  defendant  appeals. 

The  evidence  for  the  plaintiff  showed  that  his  wagon  was  struck 
by  the  hind  end  of  the  car  while  the  wagon  was  within  the  rails  of 
the  other  track  of  the  railway  company.  It  also  showed  that  the 
motorman  saw  Besse  as  he  passed  him,  but  did  not  see  him  after- 
wards. The  car  was  running  about  three  n^les  an  hour  and  there 
was  no  lurch  of  the  car,  and  nothing  more  of  a  swing  by  the  hind 
end  than  always  occured  at  that  point  when  a  car  of  this  length 
passed;  but  the  car  was  an  unusually  long  one,  and  therefore  the 
hind  end  swung  out  further  as  it  turned  than  the  hind  end  of  a  shorter 
car  would  do.  The  proof  for  the  defendant  was  to  the  effect  that 
Besse,  after  passing  the  motorman,  drove  between  the  tracks  and  got 
nearer  to  the  car,  thereby  causing  the  collision.  The  defendant  intro- 
duced proof  showing  that  the  hind  end  of  the  car  never  reached  over 
as  far  as  the  other  track. 

It  is  the  duty  of  those  in  charge  of  street  cars  to  keep  a  lookout 
for  persons  and  vehicles  on  the  street,  and  to  exercise  ordinary  care 
to  avoid  injuring  them.  It  is  the  duty  of  those  driving  other  vehicles 
to  keep  a  lookout  for  the  cars  and  to  exercise  ordinary  care  to  keep 
out  of  their  way.  The  street  car  must  stay  upon  its  tracks.  In 
making  a  turn,  as  the  trucks  are  not  at  the  end  of  the  car.  the  end 
m.ust  project  more  or  less  beyond  the  track,  according  to  the  length 
of  the  car  and  the  degree  of  the  curve.  Every  driver  of  a  vehicle 
must  know  that  the  motorman  can  not  control  the  hind  end  of  the 
ear  at  a  curve  so  as  to  keep  it  from  swinging  out  as  far  as,  by  nature,  it 
will  go.  It  is,  therefore,  incumbent  upon  the  driver  of  a  vehicle  pass- 
ing a  street  car  to  keep  out  of  the  way,  and  at  curves  to  drive  further 
from  the  car  than  at  other  points.  He  must  expect  the  car  to  stay  on 
its  track,  and  he  must  expect  that  the  end  of  the  car  will  swing  out  in 
turning  the  curve,  and  if  he  does  not  make  a  sufficient  allowance  for  the 
swing  of  the  car  and  drives  so  close  to  it  that  the  car,  in  turning,  strikes 
the  vehicle,  the  fault  is  his  own  and  not  that  of  the  street  car  company. 
The  motorman  can  not  leave  his  track;  the  driver  of  the  vehicle  has 
the  whole  street  to  drive  on  and  it  is  his  fault  if  he  does  not  drive  far 
enough  from  the  car  to  prevent  the  hind  end  of  the  car  from  hitting  his 
wagon  as  he  passes  it.  Under  the  proof  the  court  should  have  in- 
structed the  Jury  to  find  for  the  defendant. 

Judgment  reversed  and  cause  remanded,  for  further  proceedings, 
consistent  herewith. 


COMINGOR    V.    LOUISVILLE    TRUST    CO.,    TRUSTEE    IN    BANK- 
RUPTCY, OP  SIMONSON,  WHITESON  &  COMPANY. 

(Piled  March  26th,  1908--To  be  reported.) 

1.  Assigned  Estate — Management— Duties  of  Assignee — Liability  for 
Negligence — In  the  management  of  an  assigned  estate  th  eassignee  is 
bound  to  exercise  the  same  care  that  an  ordinarily  prudent  person 
would  use  in  his  own  afPairs  under  like  circumstances,  and  for  such 
losses,  deflciences  or  injuries  as  may  be  caused  by  his  affirmative  or 
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negative  violation  of  this  rule  and  the  duties  it  imposes  he  is  answera- 
ble for  the  loss  thereby  inflicted. 

2.  Same — Fraud  of  Assignee — Compensation — Where  it  is  shown  by 
the  evidence  that  the  assignee  of  an  estate  fraudulently  accepted  the 
position  at  the  instance  of  the  assignor  with  the  view  of  aiding  him  In 
concealing  his  property  and  selling  it  to  a  pretended  purchaser,  who 
turned  it  over  to  the  assignor  at  a  greatly  reduced  price,  the  circuit 
court  properly  refused  to  allow  him  any  compensation  in  his  fraudu- 
lent management  of  the  estate. 

3.  Action  for  Settlement — Jurisdiction  of  Chancellor — Necessity  for 
Jury— In  an  action  for  the  settlement  of  an  assigned  estate,  where  the  as- 
signee is  charged  with  fraud,  the  issues  of  fact  as  to  the  questions  of 
fraud  and  value  are  but  incidental  to  the  main  purpose  of  the  action  to 
compel  an  accounting  of  the  assignee,  and  the  chancellor  having  exclu- 
sive jurisdiction  thereof,  such  jurisdiction  carries  with  it  the  power  to 
decide  all  other  issues  raised  without  the  intervention  of  a  jury. 

4.  Claim — AflSdavit  and  Demand — Failure  to  Make — Delay  in  Object- 
ing— The  failure  of  the  plaintiff  to  comply  with  the  statutory  requisi- 
tion as  to  affidavit  and  demand  must  be  objected  to  by  the  de- 
fendant before  he  interposes  his  defense  on  the  merits,  by  filing  an 
affidavit  showing  that  the  preliminary  proof  and  demand  had  not  been 
made  by  the  plaintiff  and  asking  a  rule  for  its  compliance. 

Alfred  Selligman  and  W.  M.  Smith  for  appellant. 

Geo.  Weisinger  Smith,  Smith  &  Sprague  and  Barnett  &  Barnett  for 
appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Settle,  reversing. 

On  December  5th,  1908,  the  firm  of  Simonson,  Whiteson  &  Company, 
composed  of  D.  G.  Simonson,  I.  Whiteson  and  Leo  Stern,  conducting  a 
merchantile  business  in  the  city  of  I^ouisville  in  a  house  known  as  the 
"Mammoth,"  made  a  deed  of  assignment  to  their  book-keeper,  the  ap- 
pellant, L.  Comingor,  conveying  him  for  the  benefit  of  their  creditors 
the  stock  of  merchandise  and  fixtures  in  the  Mammoth  store.  The  lat- 
ter at  once  accepted  the  trust,  executed  bond  with  approved  security, 
and  duly  qualified  as  such  trustee,  thereby  undertaking  to  perform  in  a 
legal  manner,  the  duties  required  o  fhim  in  that  capacity. 

At  the  time  of  the  assignment  the  cash  value  of  the  merchandise 
owned  by  the  firm  of  Simonson,  Whiteson  &  Company,  was  between 
$100,000.00  and  $138,000.00,  the  fixtures  and  electric  plant  in  and  con- 
nected with  the  store  about  $12,000.00,  and  there  was  due  the  firm 
in  open  accounts  about  $7,000.  Probably  it  would  not  be  overstating  the 
mark  to  say  that  the  total  assets  of  the  firm  then  approximated 
$150,000.00,  and  that  its  liabilities  were  nearly  as  great. 

Appellant  immediately  procured  the  appointment  of  appraisers  to 
appraise  the  assigned  property.  The  appraisers  completed  their  work 
in  four  days,  placing  the  value  of  the  property  at  the  sum  of  $71,656.56, 
which  was  much  less  than  its  actual  value. 

Three  days  after  the  filing  of  the  deed  of  assignment,  appellant 
brought  suit  in  equity  to  settle  his  accounts  as  assignee.  Only  a 
few  of  the  firm's  creditors  were  made  parties  to  this  action;  one  of 
the  largest  creditors,  the  Louisville  Banking  Company,  though  con- 
ducting business  just  across  the  street  from  the  Mammoth  store,  was 
not  made  a  party  to  the  action.  Summons  was  executed  upon  only 
the  members  of  the  firm  in  question,  but  later,  and  by  amended  peti- 
tion, two  other  creditors  were  made  parties  and  served  with  summons. 
On   December   10th,   1898,   the   assignee   opened   the   store  and   com- 
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menced  the  sale  by  retail  of  the  assigned  property.  Later  he  filed 
two  petitions  to  obtain  advice  of  the  court.  By  the  first  he  asked  per- 
mission to  sell  the  stock  of  goods  by  retail.  By  the  second  he  reported 
large  sales  at  prices  above  the  values  fixed  by  the  appraisers,  and 
averred  that  he  still  had  on  hand  over  $5,000.00  worth  of  the  assigned 
property.  As  a  matter  of  fact,  according  to  the  weight  of  the  evi- 
dence, the  goods  then  on  hand  were  reasonably  worth  as  much  as  or 
more  than  $70,000.00.  On  January  25th,  3899,  appellant,  in  another  pe- 
tition, then  filed,  again  asked  advice  of  the  chancellor  and  averred  that 
there  were  only  "remnants,  odds  and  ends"  left  of  the  stock,  a  sale 
of  which  as  a  whole,  would  redound  to  the  benefit  of  his  assignors  and 
their  creditors.  The  order  of  sale  was  granted  by  the  court,  though 
none  of  the  creditors,  even  those  who  were  parties  to  the  action,  had 
notice  of  the  request  or  order.  The  law  firm  of  Kohn,  Baird  & 
Spindle,  who  represented  a  few  creditors,  not  parties  of  record,  had 
such  notice,  but  did  not  concern  themselves  about  it  as  their  clients 
had  theretofore  agreed  with  appellant  and  Simonson,  Whiteson  & 
Company  to  accept  fifty  cents  on  the  dollar  in  settlement  of  their  de- 
mands. 

The  assignee  thereupon  caused  to  be  inserted  in  small  type  and  in 
an  obscure  column  of  the  Louisville  Evening  Times,  between  a  notice 
relating  to  false  hair  and  another  to  false  teeth,  an  abbreviated  ad- 
vertisement of  the  time  and  place  of  the  sale  to  be  made  of  the  as- 
signed merchandise  and  fixtures.  The  Times'  foreman  was  directed 
b  ythe  assignee  to  insert  the  advertisement  without  display.  It  ap- 
peared in  the  Times  on  Friday  and  Saturday,  January  27th  and  28th, 
1899,  and  the  sale  occurred  on  January  30th,  which  was  Monday  of 
the  following  week.  As  there  was  no  issue  of  the  Times  on  Sunday 
the  advertisement  was  published  but  two  days,  Friday  and  Saturday. 
The  goods  and  fixtures  sold  were  purchased  by  Henry  Stern,  of  New 
York,  at  the  price  of  $15,000.00.  Henry  Stern  is  a  brother  of  Leo 
Stern,  who  was  a  member  of  the  firm  of  Simonson,  Whiteson  &  Com- 
pany at  the  time  of  the  assignment  to  Comlngor.  Shortly  before  the 
sale  the  three  members  of  the  firm  of  Simonson,  Whiteson  &  Company, 
made  an  agreement  in  regard  thereto  with  Henry  Stern,  which  was  re- 
duced to  writing  by  their  attorney  and  signed  by  the  parties,  several 
months  later.     That  writing  reads  as  follows: 

"We  have  agreed  to  divide  equally  between  us  all  that  may  be  left 
out  of  the  assets  of  Simonson,  Whiteson  &  Company,  and  what  we  may 
save  from  the  wreck  after  paying  the  indebtedness  of  said  firm  to  D. 
L.  Newborg  &  Son  and  Stern,  Falk  &  Co. 

'Louisville,  Ky.,  June  14th,  '99. 

'D.  G.  SIMONSON, 
•I.    WHITESON, 


"LEO    STERN." 

Under  the  verbal  agreement  entered  into  before  the  sale,  Henry 
Stem  was  to  come  to  Louisville,  and  bid  in  the  stock  of  goods  and 
fixtures  at  not  less  than  $15,000.00,  nor  more  than  $20,000.00.  On  the 
day  of  the  sale  and  at  the  hour  named  in  the  advertisement,  to-wit: 
10  o'clock,  a.  m.,  Henry  Stern  was  on  hand,  pursuant  to  the  agreement 
referred  to,  and  at  10:30  o'clock  the  goods  and  fixtures  were  knocked 
down  to  him  at  the  price  of  $15,000.00,  which  he  at  once  paid  to  the 
assignee.  The  sale  was  consummated  under  unusual  circumstances 
The  store  was  closed  down  to  the  hour  fixed  for  the  sale,  and  neither 
at  the  time  indicated,  previous  thereto  or  during  the  sale  was  there 
any  effort  to  attract  the  notice  of  the  public,  either  by  the  customary 
ringing  of  an  auction  bell,  the  hanging  out  of  a  red  flag,  distribution 
of  hand  bills,  or  posting  of  a  notice  on  the  store  door.  While  con- 
ducting the  sale  the  auctineer  stood  on  the  stairway  leading  from  the 
first  to  the  second  floor  of  the  store.    In  from  five  to  twenty  minutes 
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after  the  auctioneer  reached  the  store  the  sale  was  consummated. 
Though  all  the  time  present,  neither  the  assignors  nor  assignee  exhib- 
ited the  goods,  called  attention  to  their  quality  or  value,  or  did  any- 
thing to  encourage  bidding.  All  the  while  the  goods  on  the  first  floor 
remained  covered,  and  those  in  the  basement  and  on  the  second, 
third  and  fourth  floors  were  never  shown  the  few  persons,  besides  the 
parties  in  interest  present. 

The  auctioneer  did  not  have,  nor  had  the  assignee  furnished  him,  an 
inventory  of  the  property  sold.  There  was  no  ofter  to  sell  the  goods 
in  lines  or  by  lots,  or  to  make  a  separate  sale  of  the  fixtures.  But  few 
persons  were  present  and  Henry  Stern  was  practically  the  only  bid- 
der. According  to  the  testimony  of  some  of  the  persons  in  attendance, 
one  or  two  of  the  spectators  would  have  made  bids,  but  Whiteson  de- 
terred them  from  doing  so  by  requesting  them  not  to  take  away  his 
bread  and  meat ;  one  prospective  bidder  was  threatened  with  a  choking 
if  he  persisted  in  bidding,  and  yet  another  was  given  a  note  of  several 
hundred  dollars  he  was  owing  Simonson,  Whiteson  &  Company,  to 
keep  him  from  bidding. 

On  the  day  of  the  sale  and  upon  his  paying  the  assignee  the  amount 
of  his  bid,  Henry  Stern  took  possession  of  the  goods  and  two  days  later 
placed  them  in  possession  of  Leo  Stem,  Simonson  and  Whiteson,  the 
first  as  manager,  immediately  following  which,  Henry  Stern  returned 
to  New  York,  where  he  has  since  remained.  While  in  charge  of  the 
goods  and  business  left  with  him  by  his  brother,  Henry,  Leo  Stern  re- 
plenished the  stock  to  the  amount  of  $15,000.00,  and  during  the  six 
months  of  his  management  of  the  business  he  deposited  in  the  German 
Bank  of  Louisville  $82,138.16,  realized  from  the  sale  of  the  goods  his 
brother  purchased  of  the  assignee  of  Simonson,  Whiteson  &  Gompeny, 
and  the  $15,000.00  further  stock,  added  thereto  under  his  (Leo  Stem's) 
management  of  the  business. 

On  February  1st,  1899,  or  two  days  after  the  sale  to  Henry  Stern,  of 
the  goods  and  fixtures  of  Simonson,  Whiteson  &  Company  by  the  as- 
signee, the  Louisville  Banking  Company,  principal  creditor  of  the  firm, 
brought  suit  to  set  aside  the  sale  of  the  property  to  Henry  Stern,  and 
to  subject  the  same  to  the  payment  of  the  firm's  debts;  and  shortly 
thereafter  other  creditors  of  the  firm  filed,  in  the  United  States 
District  Court  for  the  Western  District  of  Kentucky,  a  petition  in 
involuntary  bankruptcy  against  Simonson,  Whiteson  &  Company,  and 
each  member  of  the  firm,  and  the  company  and  members  thereof  were 
later  duly  adjudged  bankrupts.  Following  this  adjudication,  the  referee 
in  bankruptcy  issued  rules  against  Comingor,  assignee  of  Simonson, 
Whiteson  &  Company  and  his  attorneys  to  show  cause  why  the  assignee 
should  not  pay  to  the  trustee  in  bankruptcy  $3,398.90,  the  amount 
claimed  by  the  assignee  as  commissions,  also  $6,766.53,  balance  of  the 
assets  of  the  estate  of  his  assignors  admitted  by  him  to  be  in  his 
hands,  and  the  further  sum  of  $3,000.00  which  he  claimed  to  have  paid 
as  a  fee  to  his  attorneys.  The  rule  being  made  absolute  as  to  the 
$6,766.55,  that  sum  was  paid  by  the  assignee  into  the  Federal  Court,  but 
upon  appeal  to  the  Circuit  Court  of  Appeals  and  later  a  writ  of  error 
to  the  Supreme  Court,  that  tribunal  reversed  the  judgment  of  the  dis- 
trict court  upon  the  ground  that  the  assignee  had  a  right  to  have 
his  accounts  settled  in  the  State  court,  in  which  was  still  pending  the 
action  brought  by  him  to  obtain  a  settlement  of  his  accounts.  (Comin- 
gor V.  Louisville  Trust  Co..  184  U.  S.,  184). 

Upon  the  conclusion  of  the  litigation  in  the  Federal  Courts,  the 
Louisville  Trust  Company,  trustee  in  bankruptcy,  by  supplemental 
answer,  cross-petition  and  counter-claim  filed  in  the  action  in  the  Jef- 
ferson Circuit  Court,  asked  to  enforce  a  settlement  of  Comlngor's  ac- 
counts as  assignee  of  Simonson,  Whiteson  &  Company  and  to  recover 
of  him  the  amount  he  had  or  should  have  in  his  hands  belonging  to  the 
escate  of  his  assignors. 
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The  circuit  court,  b^ing  of  opinion  that  the  questions  of  law  and 
fact  raised  by  the  pleadings  could  be  determined  by  the  court  without 
the  cost  and  delay  resulting  from  a  reference  to  the  commissioner, 
refused  to  order  such  reference.  On  the  hearing  the  court  below 
rendered  judgment  in  favor  of  the  Louisville  Trust  Company,  trustee 
in  bankruptcy,  of  Simonson,  Whiteson  &  Company,  against  Comingor, 
assignee  of  the  same  firm  for  $10,706.00,  with  six  per  cent,  interest 
from  July  5th,  1900,  upon  the  ground  that  his  negligence  caused  a 
loss  to  the  estate  of  that  amount;  and  for  the  further  sum  of  $5,398.90, 
with  six  per  cent,  interest  from  the  5th  day  of  July,  1900.  The  sum 
last  mentioned  being  the  amount  of  commissions  retained  by  him  for 
services  claimed  to  have  been  rendered  as  assignee,  but  which  the 
court  held  he  was  not  entitled  to  on  the  ground  that  his  negligence 
caused  a  loss  to  the  estate  of  his  assignors  to  that  amount,  in  addition 
to  the  larger  sum  first  named.  Comingor  complains  of  the  Judgment, 
hence  the  appeal ;  and  as  appellee,  Louisville  Trust  Company,was,claim- 
ing  in  its  answer  and  counter-claim  a  much  larger  sum  than  was  re- 
covered, it  took  a  cross-appeal  because  of  the  failure  of  the  circuit 
court  to  give  judgment  in  its  favor  for  the  full  sum  claimed. 

We  are  of  opinion  that  the  evidence  appearing  in  the  record  clearly 
shows  that  there  was  a  fraudulent  agreement,  entered  into  before  the 
public  sale  of  January  30th,  1899,  between  Simonson,  Whiteson  and 
Leo  Stem  on  the  one  part  and  Henry  Stern  on  the  other,  pursuant  to 
which  the  stock  of  assigned  goods  and  fixtures  of  the  former  were  to 
be  sold  to  the  latter  at  greatly  less  than  their  value,  to-wlt:  $15,000.00, 
or  not  exceeding  $20,000.00;  and  that,  after  being  purchased  by  Henry 
Stern,  chey  were  to  be  sold  and  the  proceeds  divided  among  Simonson, 
Whiteson  and  Leo  Stern,  after  paying  the  claims  of  the  preferred  cred- 
itors named  in  the  writing  subsequently  drawn  to  evidence  the  agree- 
ment. 

Appellant's  knowledge  of  the  agreement  and  participation  in  the  con- 
sequent fraud  is,  we  think,  also  established  by  the  evidence.  His  posi- 
tion as  book-keeper  of  Simonson,  Whiteson  &  Company,  necessarily 
made  him  familiar  with  their  business  and  rendered  it  practically  im- 
possible for  them  to  execute  the  agreement  in  question  without  his 
knowledge  and  assistance.  As  the  assignment  was  necessary  to  carry 
out  the  fraudulent  agreement  it  is  most  natural  that  the  firm  should 
have  selected  their  book-keeper  and  confidential  friend  to  act  as  as- 
signee, if,  as  the  evidence  in  the  record  tends  to  show  was  the  case, 
they  knew  he  would  further  their  purposes.  Their  attorneys  repre- 
sented appellant  until  he  disposed  of  the  assigned  property,  but  in 
thl.9  court  he  has  been  and  is  represented  by  other  counsel  who  had  no 
connection  with  the  assignment  or  disposition  of  the  assigned  prop- 
erty. Onf3  of  his  first  acts  as  assignee  was  to  put  it  out  of  the  power 
of  the  appraisers  to  fairly  value  the  property  and  assets  that  came 
to  hit  hands,  for  he  and  his  assignors  so  arranged  and  concealed  the 
goods  and  fixtures  and  Juggled  inventories  and  price  lists,  as  to  pre- 
vent a  fair  appraisement.  The  circumstances  attending  the  advertise- 
m-in":  and  sale  of  the  goods  and  fixtures  to  Henry  Stern  could  not  have 
heen  accidental,  and  would  not  have  prevailed  without  appellant's  as- 
sistance or  connivance.  No  surer  means  could  have  been  adopted  to 
.  carry  out  the  fraudulent  scheme  contemplated  by  his  assignors  and 
Henry  Stem  than  those  resorted  to  by  appellant  in  procuring  from  the 
court,  without  notice  to  the  creditors  and  by  a  suppression  of  the  true 
facts  in  respect  to  the  value  of  the  goods,  the  order  of  sale,  and  the 
Illegal  manner  of  advertising  and  conducting  the  sale. 

In  the  petition  filed  by  appellant  for  "advice"  and  to  obtain  of  the 
court  the  order  of  sale,  he  admitted  phenominal  sales  of  the  assigned 
goods  and  represented  that  he  still  had  in  the  store  "over  $5,000.00," 
worth  of  goods  which  he  wished  to  sell  as  "remnants,  odds  and  ends." 
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When  the  petition  was  filed  he  knew  that  the' goods,  fixtures  and  ac- 
counts then  in  the  store  amounted  in  value  to  not  less  than  $70,000.00. 
In  addition  it  appears  from  the  record  that  appellant's  attorney  who 
advised  him  in  all  matters  connected  with  the  assignment  wrote  the 
agreement  in  question. 

It  further  appears  from  the  evidence  that  appellant  did  not  file 
in  the  county  court  or  clerk's  office  an  inventory  of  the  assigned  estate, 
or  schedule  of  the  debts  of  his  assignors. 

From  all  the  evidence  before  us  we  can  not  doubt  appellant's  knowl- 
edge of  the  fraudulent  agreement,  or  his  participation  in  its  execution. 
If  he  did  not  know  of  the  fraudulent  agreement  and  the  manner  in 
which  it  was  consummated,  he  was  extraordinarily  negligent,  for  the 
evidences  thereof  manifested  themselves  in  his  presence  and  in  con- 
nection with  his  duties  as  assignee,  from  the  time  of  his  appointsnent 
down  to  the  beginning  of  this  litigation;  in  view  of  which  his  failure  to 
detect  it,  is  inexplicable  and  unpardonable. 

In  our  opinion  appellant  should  have  realized  a  much  larger  sum 
from  the  sale  of  the  goods  and  fixtures  than  he  received. 

Without  adopting  the  estimate  of  any  particular  witness,  we  are  sat- 
isfied that  the, great  weight  of  the  evidence  is* to  the  effect  that  the 
stock  of  goods  sold  by  appellant  to  Henry  Stern  was  at  the  time  of 
the  sale  worth  at  cost  prices  noMess  than  $50,000.00  and  the  fixtures 
not  less  than  $10,000.00,  making  the  total  value  of  goods  and  fixtures 
$60,000.00.  Deduct  from  this  amount  40  per  cent,  or  $24,000,00.  for 
depreciation  in  the  value  of  the  stock  and  fixtures,  and  the  $15,000.00 
received  by  appellant  in  the  sale  to  Henry  Stern,  and  there  will  be 
left  $21,000.00  with  which  appellant  is  justly  chargeable.  In  addition 
he  should  be  charged  with  $3,398.90,  the  commissions  retained  by  him 
for  services  rendered  as  assignee,  making  a  total  of  $24,398.90,  for 
which,  with  interest  from  July  5th,  1900,  appellee  should  have  re- 
covered judgment  in  the  court  below. 

No  doctrine  is  better  settle<l  than  that  an  assignee,  or  other  trus- 
tee, in  the  management  of  the  estate  entrusted  to  him  is  bound  to  ex- 
ercise the  same  care  that  an  ordinarily  prudent  person  would  use  in 
his  own  affairs  under  like  circumstances,  and  for  such  losses,  defi- 
viencies  or  injuries,  as  may  be  Occasioned  b  yhis  affirmative  or  negative 
violation  of  this  rule,  and  the  duties  it  imposes,  he  is  answerable  for 
the  loss  thereby  inflicted.  (Perry  on  Trusts,  sec.  770;  Pom.  Eq.  Juris., 
sec.  1070.)  In  Pomeroy's  E)quity  Jurisprudence,  section  1079,  it  is 
said: 

"It  might  be  supposed  that  the  term  'breach  of  trust',  was  confined 
to  willful  and  fraudulent  acts  which  have  a  quasi  criminal  character, 
even  if  they  have  not  been  made  actual  crimes  by  statute.  The  term 
has,  however,  a  broader  and  more  technical  meaning.  It  is  well  set- 
tled that  every  violation  by  a  trustee  of  a  duty  which  equity  lays  upon 
him,  whether  willful  and  fraudulent,  or  done  through  negligence,  or 
arising  through  mere  oversight  or  forgetfulness.  is  a  breach  of  duty." 
Upon  the  facts  furnished  by  the  record  before  us,  and  under  an  applica- 
tion of  the  just  rule  above  stated,  appellant's  management  of  the 
estate  entrusted  to  him  was  highly  reprehensible,  and  such  as  to 
manifest  bad  faith  and  gross  misconduct,  which  this  court  can  not 
ignore  or  condone,  even  to  the  extent  of  allowing  him  compensation 
for  any  part  of  the  services  he  claims  to  have  rendered  as  assignee. 

The  circuit  court's  action  in  refusing  him  compensation  was,  there- 
fore, proper,  for  a  trustee  guilty  of  fraud  or  misconduct  in  the  man- 
agement of  the  estate  is  not  entitled  to  contemplation.  (Perry  on 
Trusts,  section  919;   4  Cyc,  257.) 

We  do  not  think  appellant's  contention  that  he  should  have  had  a 
trial  by  jury  of  the  questions  of  fact  raised  by  the  pleadings  is  ten- 
able. The  Constitution  secures  to  a  litigant  the  right  of  trial  by  jury, 
only  in  cases  where  such  right  existed  at  common  law.    (O'Connor,  &c. 
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vs.  Henderson  Bridge  Co.,  95  Ky.,  643;  Ford  vs.  Ellis,  21  Ky.  Law  Rep., 
1838;  Carder  vs.  Weisenburg,  95  Ky.,  138;  Reese,  Adm'r  vs.  Youtsey, 
24  Ky.  Law  Rep.,  603.)  In  view  of  expensive  testimony  having  been 
taken  by  deposition  in  the  case  as  preapred,  it  would  have  been  an 
abuse  of  discretion  on  the  part  of  the  lower  court  to  direct  an  issue 
out  of  chancery.  Moreover,  the  action  is  not  one  on  appellant's  bond, 
but  to  settle  his  accounts  as  asignee.  The  issues  of  fact  as  to  the  ques- 
tions of  fraud  and  value  were  but  incidental  to  the  main  purpose  of 
the  action,  which  was  to  compel  an  accounting  and  settlement  of  the 
assignee,  and  the  chancellor  having  exclusive  Jurisdiction  thereof, 
such  jurisdiction  carried  with  it  the  power  to  decide  all  other  issues 
raised,  without  the  intervention  of  a  jury. 

Appellant's  contention  that  appellee,  Louisville  Trust  Company, 
trustee  in  bankruptcy,  has  no  right  to  assert  in  this  action  the  claim 
in  controversy,  is  without  merit.  Its  right  to  do  so  was  recognized 
•  by  the  Supreme  Court  in  the  case  of  Comingor  v.  Louisville  Trust 
Company,  184  U.  S.,  184;  and  it  would  be  an  anomalous  change  of 
base  to  permit  appellant,  after  defeating  appellee  in  the  Federal 
Courts  upon  the  ground  that  he  has  the  right  to  settle  his  accounts 
as  assignee  in  the  State  court,  to  insist  that  appellee  can  not  assert 
its  right  of  action  against  him  in  the  latter  court,  where  he  forced  it 
to  go.  Section  21,  Civil  Code,  allows  a  trustee  in  bankruptcy  to  sue 
in  his  own  name  without  joining  the  beneficiary.  Manifestly,  if  in 
this  case  there  should  be  a  recovery  against  appellant,  it  should  be 
applied  to  the  payment  of  the  debts  of  Simonion,  Whiteson  &  Com- 
pany; and  the  trustee  in  bankruptcy,  as  the  representative  of  the 
firm's  creditors,  would  be  and  is  entitled  to  receive  it;  for  which 
reason  it  had  the  right  to  enter  its  appearance  in  the  action  to  as- 
sert Its  rights.  In  addition,  appellee  was  expressly  authorized  by 
an  order  of  the  ^Federal  District  Court  to  sue  and  recover  of  appellant 
the  claim  herein  litigated,  and  section  47,  Bankruptcy  Act  of  1898, 
made  It  its  duty  to  do  so. 

Appellant  has  no  just  ground  of  complaint  of  the  action  of  the  cir- 
cuit court  In  overruling  his  exceptions  to  the  depositions  of  appellee. 
Under  section  1008,  Kentucky  Statutes,  and  rule  12  adopted  by  the 
Jefferson  Circuit  Court,  the  depositions  were  properly  taken  upon  in- 
terrogatories. As  Simonson's  deposition  seems  to  have  been  taken  af- 
•er  ii,c  filing  of  the  linswer  and  net  within  twea  ty  days  from  the  ser- 
vice of  9-  i?imons,  and  he  is  not  i'n1i:c(;  in  inter-^rt  n-  :o  appoUeo  md  tlio 
deposition  was  not  taken  in  his  own  behalf,  under  the  rule  in  ques- 
tion it  was  properly  admitted  in  evidence. 

Appellant  further  complains  that  there  does  not  appear  in  the  rec- 
ord the  statutory  affidavit  purging  appellee's  claim.  Obviously,  the  ob- 
jection comes  too  late.  The  cause  of  action  stated  by  appellee's  plead- 
ings against  appellant  was  complete,  without  an  allegation  that  pay- 
ment of  the  claim  sought  to  be  recovered  had  been  demanded  of  ap- 
pellant before  suit,  or  that  such  demand  had  been  accompanied  by  the 
statutory  aflldavit  as  to  the  absence  of  usury,  &c.  Failure  of  the 
plaintiff  to  comply  with  the  statutory  requisition  as  to  affidavit  and 
demand,  must  be  objected  to  by  the  defendant  before  he  interposes 
his  defense  on  the  merits  of  the  case,  by  filing  an  affidavit  showing 
that  the  preliminary  proof  and  demand  had  not  been  made  by  the 
plaintiff,  and  then  asking  a  rule  against  him  to  produce  evidence  of 
his  compliance  with  the  necessary  prerequisites.  If  such  evidence  be 
not  produced  in  response  to  the  rule,  the  court  will  dismiss  the  ac- 
tion. (Thomas,  Ex'or  v.  Thomas,  15  B.  Mon.,  182;  Gough's  Adm'r  v. 
Alvey  &  Co.,  10  Ky.  Law  Rep.,  590;  Rigny  v.  Peely,  13  Ky.  Law  Rep., 
93;  Cockrill  v.  Mize,  11  Ky.  Law  Rep.,  637;  Rogers  v.  Mitchell's  Ex'or, 
1  Met.,  24;   Lyon's  E:x'tx  v.  Logan  County,  25  Ky.  Law  Rep.,  16G8.) 

Appellant  did  not  pursue  the  course  above  indicated,  and  having 
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allowed  the  case  to  proceed  to  judgment,  he  is  estopped  to  complain 
of  appellee's  failure  to  comply  with  the  statutory  requisition  of  affidavit 
and  demand. 

For  the  reasons  indicated,  the  judgment  is  affirmed  on  the  original 
and  reversed  on  the  cross-appeal,  and  cause  remanded,  with  directions 
to  the  lower  court  to  enter  judgment  in  appellee's  behalf  against  ap- 
pellant for  $24,398.90,  with  Interest  from  July  5th,  1900;  and  for 
further    proceedings    consistent    with    this    opinion. 

Whole  court  sitting. 


KHNJNIBDY  v.  FUiLTON  M!ER€ANlTILiE  CO.,  &e. 
(Filed  March  26th,  1908— Not  to  be  reported.) 

1.  Contracts — Made  in  Name  of  a  Company — Liability  of  Individuals- 
Persons  who  make  a  contract  are  bound  by  it  although  they  make 

it  in  the  name  of  a  company. 

2.  Same — Proposed  Corporation — Failure  to  Organize — Liability  as 
Partners — Where  those  who  propose  to  form  a  corporation  make  a 
contract  in  the  name  of  the  proposed  corporation,  they  are  bound  as 
partners  upon  the  contract  when  the  corporation  is  not  organized. 

Lee  &  Hester  for  appellant. 

Herschel  T.  Smith  for  appellees. 

Appeal  from  Fulton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  reversing. 

m  September,  1906,  D.  B.  Horn,  W.  C.  Gammons,  George  Bruce, 
M.  P.  McDowell,  J.  B.  McDowell,  S.  A.  Bolton,  and  M.  I.  Bolton  agreed 
among  themselves  to  form  a  corporation  to  be  known  as  the  Fulton 
Mercantile  Company,  to  conduct  a  mercantile  business  in  Fulton, 
Ky.,  the  company  Lo  have  a  capi^-^«   s 

gotten  a  subsciiption  of  about  $3,500,  the  subscribers  had  a  meeting 
at  which  they  elected  a  president  and  a  secretary  and  appointed  a 
committee  to  confer  with  J.  C.  Kennedy  about  renting  a  brick  store 
house.  Tho  committee,  after  a  number  of  meetings  with  Mr.  Ken- 
nedy, finally  made  the  following  written  contract  by  authority  of  the 
other  subscribers: 

"Articles  of  agreement  by  and  between  J.  C.  Kennedy  of  the  first 
part,  and  the  Fulton  Mercantile  Company  of  the  second  part:  Wit- 
nesseth,  That  the  party  of  the  first  part  this  day  rents  to  the  party 
of  the  second  part  his  entire  brick  building  in  front  of  Paschall  Block ' 
and  the  Iron  Warehouse  in  the  rear  and  all  appurtenances  thereto,  for 
which  the  party  ot  the  second  part  agrees  to  pay  to  the  party  of  the 
first  part  six  hundred  dollars  ($600)  per  year,  said  amount  to  be  paid 
1-12  at  the  end  of  each  month.  Said  Kennedy  is  to  keep  buildings  in 
good  repair.  Said  Mercantile  Company  is  to  be  responsible  for 
any  damage  done  to  buildings  by  them  or  their  employes,  except 
the  necessary  wear  and  decay  of  same.  Said  Mercantile  Company 
is  to  keep  the  Iron  Warehouse  in  proper  repair  for  same  so  long  as 
said  company  uses  it.  The  arches  cut  in  the  brick  wall  by  M.  P. 
McDowell  are  to  be  properly  replaced  by  said  Fulton  Mercantile 
Company  at  expiration  of  said  company's  lease  if  so  desired  by  said 
J.  C.  Kennedy.  Whatever  fixtures  furnished  by  said  Mercantile 
Company  may  be  removed  by  said  company  at  expiration  of  lease  if 
said  Kennedy  should  not  want  to  purchase  same.  On  above  terms, 
patry  ot  the  first  part  is  to  let  party  of  the  second  part  have  the  build- 
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ings  for  five  years,  beginning  October  1,  1906.    Witness  our  hands 
this  September  7th,  1906. 

"J.  C.  KENNEDY, 
"THE  FULTON  MERCANTILE  CO. 
"Per  M.  P.  McDOWELiL,  Sec." 
Witness: 

"A.  H.  MOffONDRO." 

On  January  3,  1907,  Kennedy  brought  this  suit  against  them  charg- 
ing that  they  had  taken  possession  of  the  property  and  had  had  the 
use  of  It  but  had  paid  no  part  of  the  rent  and  had  not  kept  the  prem- 
ises in  repair,  to  his  damage  in  the  sum  of  $100.    He  prayed  judg- 
ment against  them  for  the  rent  due,  $150  and  $100  damages.    The  de- 
fendants answered,  pleading  in  substance  that  it  was  agreed  between 
them  and  Kennedy  that  the  contract  was  not  to  take  effect  or  be 
binding  unless  they  organized  the  corporation;  that  by  mistake  of  the 
draftsman  this  part  of  the  agreement  was  left  out  of  the  contract;  and 
that  they  had  failed  to  organize  the  corporation  by  reason  of  the  fact 
that  the  necessary  sifbscriptions  to  the  stock  could  not  be  secured. 
Proof  taken  and  on  final   hearing  the  circuit  court  dismissed  Ken- 
nedy's petition.    From  this  Ju<lgment  he  appeals.    Kennedy  made  Earl 
Boitz  and  Aud  Boaz,  also  defendants  to  his  petition,  but  the  proof 
clearly  shows  that  they  subscribed  for  stock  after  the  contract  with 
Kennedy  was  made,  and  that  they  had  nothing  to  do  with  the  making 
of  the  contract.    The  court  properly  dismissed  the  petition  as  to  them 
as  they  were  strangers  to  the  contract;   but  as  to  the  other  defen- 
dants a  more  difficult  question  is  presented.    To  state  all  the  evidence 
in  detail,  would  unduly  extend  this  oiHnion  and  we  shall  content  our- 
selves with  a  statement  of  the  facts  which  control  the  case.    The  wit- 
nesses introduced  by  the  plaintift  to  show  that  it  was  agreed  that  the 
contract  was  not  to  be.  binding  unless  the  corporation  was  organized 
and  that  this  was  left  out  of  the  contract  by  mistake  do  not  testify 
that  they  said  this  to  Kennedy  or  that  he  agreed  to  it.    They  say  that 
this  was  understood;  but  the  facts  that  they  state  only  go  to  show 
that  both  parties  then  assumed  that  the  corporation  would  be  organ- 
ized.   They  show  that  they  asked  Kennedy  to  subscribe  for  stock  in 
the  corporation  and  that  they  informed  him  that  the  stock  was  not 
made  up;  but  there  is  nothing  in  what  they  said  to  indicate  a  doubt 
on  their  part  that  the  stock  would  be  made  up.    On  the  contrary  Ken- 
nedy testifies  emphatically  that  nothing  of  the  sort  wais  oaid  or  under- 
stood.   The  contract  was  under  discussion  some  days  before  it  was 
made.    Their  first  proposition  to  Kennedy  was  not  accepted.    When 
thetr  second  proposition  was  accepted,  time  was  taken  to  reduce  the 
contract  to  writing.    The  first  draft  of  the  contract  was  not  accept- 
able to  Kennedy;   a  second  draft  was  then  made  and  before  it  was 
signed,  A.  H.  Mohundro  was  called  in  to  witness  it.     He  read  the 
contract  aloud  twice  before  it  was  signed  and  testifies  without  con- 
tradiction that  nothing  was  said  in  his  presence  about  the  contract 
not  being  binding  unless  the  corporation  was  organized.    The  defen- 
dants took  possession  of  the  property;  they  repaired  the  warehouse 
and  atter  they  failed  to  organize  the  corporation,  Geo.  Bruce  who  had 
his  stock  in  the  storeroom,  and  now  testifies  that  the  contract  was 
conditional,  went  to  see  Kennedy  and  proposed  to  pay  him  rent  at 
$20  a  month  for  the  room  which  he  occupied.    Kennedy  declined  to 
take  it  and  they  then  called  in  a  justice  of  the  peace  as  an  adviser  for 
them  both,  Bruce  telephoning  for  him.    When  he  came,  both  of  them 
stated  the  case  to  him  and  neither  one  of  them  then  said  ansrthlng  about 
the  contract  being  conditional.    In  addition  to  all  this,  the  evidence 
BfttlsfleB  UB  that  the  corporation  was  not  organized  because  the  de- 
fendants fell  out  among  themselves.    Horn  wished  to  put  in  a  stock 
valued  at  $1,600  on  his  subscription  and  Bruce  was  to  put  in  his 
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Stock.  Some  difficulty  arose  between  them  about  these  matters  which 
led  to  the  abandonment  of  the  scheme.  The  proof  does  not  show  that 
Kennedy  took  possession  of  any  part  of  the  rented  premises  or  rented 
It  out;  on  the  contrary  it  shows  that  he  was  careful  to  do  nothing  to 
waive  his  contract  rights  under  his  lease.  The  fact  that  the  defen- 
dants took  possession  of  the  property  and  improved  the  warehouse 
is  conclusive  to  our  minds  that  they  ass-umed  that  they  would  or- 
ganize the  corporation,  and  after  they  had  done  this,  their  obligation 
to  Kennedy  could  not  be  aftected  by  their  falling  out  among  them- 
selves and 'by  reason  of  this  failing  to  organize.  A  written  contract 
deliberately  entered  into  and  intelligently  made  should  not  be  set 
■aside  or  modified  unless  on  satisfactory  proof  of  mistake.  After  the 
parties  themselves  treated  the  contract  as  absolute  by  taking  pos- 
session of  the  property  and  improving  it,  they  can  not  be  released 
from  their  obligation  on  such  Inconclusive  proof  as  we  have  here 
to  the  effect  that  the^  contract  was  conditional  and  was  not  binding 
unless  the  corporation  was  organized. 

There  is  nothing  to  sustain  the  charge  that  the  property  was 
damaged;  but  under  the  proof  Kennedy  was  entitled  to  judgment 
for  the  installments  dt  rent  due  at  the  time  the  petition  was  filed. 
Persons  who  make  a  contract  are  bound  by  it,  although  they  make 
it  in  the  name  of  a  company.  Where  those  who  propose  to  form  a 
corporation  make  a  contract  in  the  name  of  the  proposed  corpora- 
jtion  they  are  bound  as  partners  upon  the  contract  when  the  corpora- 
tion is  not  organized;  and  we  think  the  fair  effect  of  all  tbe  proof 
is  that  the  defendants  assumed  that  they  would  form  the  corpora- 
tion and  made  the  contract  with  Kennedy  upon  this  assumption. 
When  they  did  this,  they  took  the  risk  that  the  corporation  should 
be  organized. 

The  judgment  appealed  from  as  to  Earl  Boaz  and  Aud  Boaz  is  af- 
firmed but  as  to  the  other  defendants,  the  judgment  is  reversed  and 
cause  remanded,  for  a  judgment  as  above  indicated. 
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(Filed  March  26,  .1908— To  be  reported.) 

1.  New  Trial — Newly  Discovered  ESvidence — 'Probable  Effect  on  An- 
other Trial — ^To  entitle  one  to  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  such  evidence  should  be  of  such  a  controlling  and 
decisive  character  as  to  convince  the  court  that  it  will  probably  have 
a  preponderating  influence  upon  another  trial. 

2.  Same — (Foreigner — ^Trial  for  Felony — ^Appointment  of  Interpreter 
—♦Authority  of  Court —  A  foreigner  on  trial  for  maliciously  cutting  an- 
other, who  does  not  understand  the  English  language,  and  had  to  have 
an  interpreter  to  translate  his  testimony  to  the  jury,  is  not  entitled 
to  a  new  trial  after  conviction,  on  the  ground  that  there  is  no  statute 
in  this  State  authorizing  the  appointment  of  an  interpreter  except  In 
bastardy  cases  (sec.  181)  and  courts  of  continuous  session  (sec.  1034.) 
Courts  in  the  absence  of  statutory  authority  have  the  inherent  power 
to  appoint  an  interpreter  when  the  ends  of  justice  require  it. 

3.  Same — Failure  to  Swear  Interpreter — ^Absence  of  Objection — Con- 
sideration on  Appeal — Where  an  interpreter  was  permitted  by  the 
court  to  be  used  on  the  trial  of  one  tor  felony,  who  was  introduced 
and  used  by  the  defendant  to  translate  his  testimony  to  the  -jury, 
the  fact  that  he  was  not  sworn,  to  which  no  objection  or  exception 
was  made  by  defendant  until  the  filing  of  his  grounds  for  a  new  trial, 
s-uch  error  or  oversight  can  not  be  considered  on  appeal. 
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4.  Same — Qualification  of  Interpreter — ^Where  an  interpreter  was 
introduced  by  a  defendant  on  trial  for  a  felony  and  used  by  him  to 
interpret  his  testimony  before  the  Jury,  to  which  no  objection  was 
made  by  the  Commonwealth,  the  court  had  a  right  to  assume  that  he 
was  qualified  to  act,  and  it  was  not  error  in  the  court  to  fail  to  ex- 
amine into  his  competency  as  an  interpreter. 

5.  Arridgnment  of  Defendant — Showing  of  Record — Grounds  for  New 
Trial — On  the  trial  of  one  for  a  felony,  the  fact  that  the  record  fails 
to  show  that  the  defendant  was  arraigned,  or  that  a  formal  aTaign- 
ment  was  waived,  or  that  his  plea  was  entered,  is  not  cause  for  re- 
Yersal»  unless  such  failure  is  made  a  ground  for  a  new  trial. 

Allan  D.  Cole.  G.  W.  Adair  and  Virgil  McKnlght  for  appellant. 

James  Breathitt,  Thos.  B.  McGregor  and  Charles  H.  Morris  for  ap- 
pellee. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle,  aflarming. 

The  appellant,  Demetri  Nioum,  was  indicted,  tried  and  convicted 
in  the  Mason  Circuit  Court  for  maliciously  sliooting  and  wounding 
Thomas  James,  and  his  punishment  fixed  at  three  years'  confinement 
in  the  penitentiary.  Appellant  was  refused  a  new  trial,  of  which,  and 
the  judgment  of  conviction,  he  now  complains. 

Appellant  and  James  are  Greeks,  both  came  from  Bulgaria  to  the 
United  States  and  later  to  Maysville,  Kentucky,  where  they  entered 
the  service  of  the  Chesapeake  and  Ohio  Railway  Company,  the  former 
as  a  common  laborer  in  railroad  construction,  the  latter  as  an  in- 
terpreter of  the  Greek  or  Bulgarian  language,  there  being  a  number 
of  persons,  >beside  appellant,  from  Bulgaria  in  'the  employ  of  the  rail- 
way company,  unable  to  speak  or  understand  the  English  langniage. 

It  appears  from  the  evidence  that  the  wives  of  James  and  appellant 
are  first  cousins;  that  the  two  men  were  excellent  friends  while  they 
lived  in  Bulg^a,  and  continued  so  after  they  came  to  Maysville  until 
ahout  one  week  before  the  shooting  of  James  by  appellant,  at  which 
time  tl^e  latter  had  a  difficulty  with  some  of  his  fellow  workmen 
which  resulted  in  his  quitting  the  service  of  the  railroad  company  and 
going  to  Cincinnati  where  he  remained  for  a  week  and  then  returned 
to  Maysville.  James  seemed  to  have  interfered  at  the  time  of  the 
difficulty,  but  whether  for  or  against  appellant  is  not  clear;  he  did, 
however,  render  him  some  assistance  in  getting  from  the  railway  com- 
pany, the  wages  due  him.  Unless  appellant  entertained  ill-will 
against  James  for  something  done  by  the  latter  at  the  time  of  his 
(appellant's)  difficulty  with  his  fellow  workmen,  the  record  fails  to 
furnish  a  motive  for  the  shooting  and  wounding  of  James. 

The  facts  as  to  the  shooting  and  wounding  of  James  were  in  brief 
as  follows:  In  April,  1907,  James  and  two  associates,  Crager  and 
Hughes  were  on  the  bank  of  the  Ohio  river,  engaged  in  the  pastime 
of  shooting  at  a  mark.  Another  man,  Harrison,  was  also  present, 
but  did^j^  take  part  in  the  target  practice.  The  lock  of  the  pistol 
with  wHTch  the  sAooting  was  done  got  out  of  repair,  and  while  James, 
Crager  and  Hughes  were  trying  to  fix  It,  appellant  came  up  and.  with- 
out warning,  shot  James;  the  ball  entering  his  neck  immediately 
below  the  jaw  and  passing  out  on  the  opposite  side,  within  one  six- 
teenth of  an  inch  of  the  carotid  artery,  making  a  very  dangerous  and 
well  nigh  fatal  wound.  After  firing  the  shot,  appellant  ran  from  the 
ground  and  while  running  fired  another  shot  at  James,  but  without 
effect.  He  then  left  Maysville  for  Cincinnati  and  a  few  days  after 
was  arrested  not  far  from  Maysville. 
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Shortly  after  appellant's  difficulty  with  his  fellow  workmen,  and 
before  the  shooting  of  James,  he  inquired  of  the  latter  whether  he 
had  a  gun.  The  shooting  and  wounding  of  James  was  admitted  by 
appellant  at  the  time  of  his  arrest  and  again  as  a  witness  on  the  trial, 
but  on  each  occasion  he  claimed  to  have  been  drunk  at  the  time  of  the 
shooting  and  imconscious  of  the  act. 

Appellant's  motion  for  a  new  trial  was  baaed  on  the  grounds:  1st. 
That  the  circuit  court  erred  in  admitting  and  rejecting  evidence. 
2nd.  That  the  verdict  of  the  jury  was  influenced  by  passion  or  pre- 
judice. 3rd.  Newly  discovered  evidence  material  to  the  defense,  as- 
certained after  the  trial,  and  which  he  could  not  with  reasonable  dili- 
gence have  discovered  in  time  to  produce  at  the  trial.  4th.  That  the 
verdict  of  the  jury  is  not  sustained  by  sufficient  evidence  and  is  con- 
trary to  law.  5th.  Accident  or  surprise  which  ordinary  prudence  could 
not  have  guarded  against. 

The  2nd  and  4th  grounds  can  be  considered  together  and  summarily 
disposed  of.    There  is  not  a  fact  or  circumstance  presented   by  the 
record  that  tends  in  the  remotest  degree  to  indicate  that  the  jury 
were  influenced  by  either  passion  or  prejudice,  and  the  fact  th'at  they 
fixed  appellant's  punishment  at  three  years'  confinement  in  the  peni- 
tentiary, when  they  might  have  made  It  five,  would  seem  to  indicate 
that   their  sympathies  were  to  some  extent,  enlisted   in   appellant's 
behalT,   on   account  of   his   ignorance   of   the   Ehigliah   language   and 
friendless  condition.    Instead  of  there  being  no  evidence,   or  not  a 
sufficiency  of  evidence   to  support  the   verdict,  the  contrary  is  cer- 
tainly  true.    Leaving   out   of  consideration   appellant's   admission   of 
guilt,  the  testimony  of  the  Commonwealth,  which  was  contradicted  by 
that  of  appellant  in  no  material  particular,  so  demonstrated  his  g^uilt 
as  to  remove  any  vestige  of  doufbt  and  close  every  loophole  of  escape. 
The  evidence  introduced  by  appellant,  other  than  his  own  testimony, 
failed  to  furnish  any  proof  that  he  was,  by  reason  of  intoxication  at 
the  time   of   shooting   and   wounding  James,    mentally    incapable   of 
understanding  the  nature  and  enormity  of  the  act,  and  the  fact  that 
he  ran  away  so  swiftly  from  the  scene  would  seem  to  indicate  that 
he  was  not  intoxicated  to  an  appreciable  extent.    It  also  manifests 
that  the  verdict  was  not  contrary  to  law.    During  the  trial  no  objec- 
tion was  made,  or  exception  taken  by  appellant  to  the  instructions 
given  by  the  court,  and  no  criticism  of  them  is  to  be  found  in  the 
briefs  of  his  counsel;   in  view,  therefore,  of  the  convincing  proof  of 
appellant's  guilt,  and  the  admittedly  correct  presentation  by  the  in- 
structions, of  all  the  law  of  the  case,  we  are  unable  to  perceive  ahy 
ground  for  appellant's  complaint  that  the  verdict  was  or  is  contrary 
to  law. 

The  complaint  made  in  ground  number  1.  of  the  admission  of  in- 
competent, and  the  rejection  of  competent  evidence,  on  the  trial 
by  the  court  below,  is  unsupported  by  the  record.  We  have  failed 
to  find  that  any  competent  evidence  was  excluded  by  the  court,  or 
that  appellant  excepted  to  any  ruling  of  the  court  excluding  evidence. 
The  evidence  admitted  on  the  trial  which  appellant  insists  was  in- 
competent, was  the  alleged  false  interpretation  of  his  testimony  given 
the  jury  by  one  Nick  Poppes,  introduced  by  appellant  as  interpreter, 
and  the  contents  of  a  letter  written  by  appellant  in  Greek,  or  Bul- 
garian, to  Kosta  and  Nickles,  of  Cincinnati,  soon  after  the  shooting 
of  James,  which  Poppes  translated  into  English  and  read  to  the  jury 
at  appellant's  request. 

As  to  the  alleged  misinterpretation  by  Poppes  of  appellant's  testi- 
mony and  of  the  letter  to  the  jury,  it  seems  sufficient  to  say.  that  ilo 
objection  was  made  by  appellant  at  the  time,  to  Poppes'  interpretar 
tion  of  hia  testimony,  or  of  the  letter  read  to  the  Jury;  indeed,  his 
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eomplaint  as  to  these  matters  was  first  made  in  the  motion  and 
grounds  for  a  new  trial,  which.  In  view  of  section  281,  Criminal  Code, 
will  prevent  this  court  from  considering  it. 

It  is  argued,  however,  that  appellant's  ignorance  of  the  English 
language  and  consequent  Inability  at  the  time  of  testifying  to  detect 
the  alleged  false  interpiretatlon  given  his  testimony  and  the  letter  by 
Poppes  to  the  jury  in  English,  prevented  him  from  then  making  his 
objections  thereto  known  to  his  counsel  or  the  trial  court,  but  that 
when,  after  the  trial,  he  discovered  for  the  first  time  that  Poppes  had, 
to  the  prejudice  of  his  substantial  rights,  falsely  Interpreteji  his  testi- 
mony to  the  jury,  and  falsely  interpreted  the  letter  written  to  Kosta 
and  Kickles,  this  after  acquired  finformation  bedng  newly  discovered 
evidence  of  which  he  was  by  accident  deprived  on  the  trial,  entitled  him 
to  a  new  trial  upon  the  third  and  fifth  grounds  filed  in  support  thereof. 

We  find  in  the  record  the  affidavits  of  appellant,  his  chief  counsel 
and  one  Sam  Rofberts,  giving  the  facts  intended  to  show  the  alleged 
newly  discovered  evidence  and  how  and  when  it  was  discovered  by 
appellant.  The  affidavits  of  appellant  and  his  counsel  in  substance 
recite  that  appellant  tried  to  secure  the  services  of  an  interpreter 
of  Cincinnati,  other  than  Poppes,  to  act  In  that  capacity  at  bis  trial; 
that  information  came  to  him  that  the  person  to  whom  he  wrote  was 
not  in  Cincinnati  and  could  not  attend  the  trial,  but  that  he  had  sent 
to  act  as  interpreter  in  his  place,  the  witness  Poppes,  who  though 
unknown  to  appellant,  was  introduced  by  him  as  interpreter  on  iRe 
trial.  Affiaots,  however,  gave  it  as  their  belief  that  Poppes  had  not  in 
fact  been  sent  by  the  other  interpreter  to  act  in  his  place,  but  that  his 
attendance  at  the  trial  had  been  procured  by  James,  whom  appellant 
had  shot  and  wounded.  That  Poppes,  by  fraud  or  mistake,  had  mis- 
interpreted his  testimony  and  the  letter  to  Kosta  and  Klckleff  to  the 
jury,  and  this  fact  was  first  made  known  to  appellant  by  Sam  Roberts 
after  the  trial,  by  the  latter's  translating  .Into  Bulgarian  and  reading 
to  him  the  typewritten  manuscript  made  fromi  the  notes  of  the  ste- 
nographer taken  In  short  hand  at  the  trial;  and  that  Roberts  is  a 
competent  interpreter  of  the  Greek  or  Bulgarian  language  and  can 
likewise  readily  translate  the  English  into  Greek  and  Bulgarian. 

The  affidavit  of  Roberta  contadns  the  statement  that  he  is  a  baker 
by  occupation,  a  native  of  Bulgaria,  and  the  master  of  twelve  lan- 
guages, including  Bulgarian  or  Greek;  that  he  had  not  seen  the  letter 
from  appellant  to  Kosta  and  Nlckles,  /but  had  read  to  appellant  in 
Bulgarian  from  the  stenographer's  transcript,  the  Interpretation  given 
on  the  trial  by  Poppes  of  appellant's  testimony  and  of  the  letter  ta 
question  "and  finds  from  the  defendant  (appellant)  Demetrl  Nloum, 
that  said  interpretation  is  false  and  not  true." 

None  of  the  affidavits  disclose  how  much,  or  what  part  of  the  testi- 
mony of  appellant  was  falsely  interpreted  by  Poppes,  nor  do  they 
indicate  in  what  particular,  or  to  what  extent,  the  letter  appellant 
wrote  Kosta  and  Kickles,  was  falsely  interpreted  by  Poppes.  If  the 
affidavit  of  appellant  or  that  of  Roberts  contained  a  true  translation 
into  Bhiglish  of  the  letter,  a  comparison  of  such  translation  with  that 
given  by  Poppes  found  in  the  bill  of  evidence,  would  prove  the  de- 
ception, if  any  was  practiced.  The  affidavits  fail  to  set  forth  in  sub- 
stance, or  at  all,  the  facts  constituting  the  alleged  newly  discovered 
evidence  or  to  show  their  materiality,  and  are  based  wholly  upon 
what  appellant  claims  he  is  now  prepared  to  say  he  testified  on  the 
trial  without  disclosing  a  true  Interpretation  of  the  testimony  as  he 
claims  he  gave  it. 

The  affidavits  also  tail  to  show  that  Poppes  is  not  a  competent 
interpreter,  or  to  impeach  his  interpretation  of  appellant's  testimony, 
nor  do  they,  except  by  indirection,  attack  Poppes'  integrity.    They  ex- 
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press  the  belief  o(  one  of  the  affilants,  that  Poppes'  attendance  at 
•the  trl&l  to  act  as  Interpreter  was  instigated  or  procured  hy  James, 
the  Commonwealth's  witness,  but  state  no  facts  to  support  such 
belief.  In  our  opinion,  the  aflEidavlts  were  wholly  InsuflEiclent  to  au- 
thorize the  new  trial  asked  by  appellant.  To  entitle  one  to  a  new 
trial  upon  the  ground  of  newly  discovered  evidence,  the  discovered 
evidence  should  be  of  such  a  controlling  and  decisive  character  as  to 
convince  the  court  that  it  will  probably  have  a  preponderating  in- 
fluence upon  another  trial.  As  said  in  Torian,  &c.  v.  Terrell,  29  Ky. 
Law  Rep.,  306: 

"Applications  for  a  new  trial  are  addressed  to  the  sound  discretion 
of  the  court,  to  be  exercised  according  to  the  rules  and  usages  of  law, 
and  the  court  should  regard  the  substantial  justice  of  the  case,  eq^ial- 
ly  remote  from  favoring  negligence,  or  exacting  unreasonable  dili- 
gence." 

Poppes'  translation  of  the  letter  written  by  appellant  to  Kosta  and 
Nickles,  which  appears  in  the  record,  reads  as  follows: 
"Messrs.  Kosta  and  Nickles: 

"I  am  in  Maysville,  Ky.,  out  in  the  woods.  I  am  two  days  up 
am  not  sure  whether  the  police  will  come  to  catch  me  or  not.  And 
now  one  says  go  to  New  York.  I  am  up  here  and  never  eat  nothing 
for  two  days  and  I  have  just  waited  up  here.  I  am  scared  to  go  to  the 
city,  because,  I  shot  my  cousin.  I  have  that  check  over  and  I  have 
some  money  coming  to  me  in  C.  H.  &  D.  depot  and  if  you  can  get  It 
send  it  to  my  wife  and  children  in  the  old  country." 

A  comparison  of  the  foregoing  letter  with  the  testimony  of  appel- 
lant given  on  the  trial  and  interpreted  by  Poppes  will  show  no  sub- 
stantial difference  between  them,  and  as  the  original  was  found  on 
the  person  of  appellant  at  the  time  of  his  arrest,  and  he  admitted 
writing  it,  no  reason  can  be  urged  against  its  competency.  It  was 
not,  however,  more  prejudicial  than  appellant's  own  testimony,  for  it 
contains  no  other  admissions  of  his  guilt  than  he  made  as  a  witness. 

Appellant  and  Poppes,  his  interpreter,  were  sworn  and  Introduced 
as  witnesses  in  the  former's  behalf,  after  the  Commonwealth  Intro- 
duced its  evidence  in  chief,  and  it  is  now  argued 
by  his  counsel  that  "the  record  does  not  show  that 
the  appellant  had  interpreted  to  him,  or  was  enabled 
to  understand  or  that  he  knew  an  oath  was  administered  to 
him."  Simply  stated  this  is  a  mere  declaration  that  appellant  was 
not  legally  sworn  before  giving  his  testimony.  If  this  were  true, 
we  do. not  think  he  can  complain  that  the  Commonwealth  allowed 
him  to  give  his  testimony  without  requiring  him  to  be  sworn,  or  hav- 
ing interpreted  to  him  the  meaning  of  the  oath,  administered  before 
jgiving  n.  It  does  not  lie  in  his  mouth  to  say  that  his  testimony 
was  less  accurate  or  truthful  than  It  would  have  been,  if  he  had 
understood  the  meaning  of  the  oath;  moreover,  a  complete  answer  to 
the  argument  is  to  say,  that  the  record  also  fails  to  show  that  an 
objection  was  made  or  exception  taken  by  appellant's  counsel  as  to 
this  matter  at  the  time,  nor  was  It  assigned  as  error  on  the  motion 
and  grounds  for  a  new  trial,  consequently  this  court  ig  prevented  by 
section  281,  Criminal  Code,  from  considering  it  on  appeal. 

It  is  likewise  insisted  for  appellant  that  the  use  of  Interpreters 
in  the  courts  dt  this  State,  is  restricted  by  the  Kentucky  Statutes 
to  bastardy  cases  (sec.  181)  and  courta  of  continuous  session  (iec- 
1084.)  While  It  is  true  the  Kentucky  Statutes  contain  no  other  pro- 
visions in  respect  to  the  appointment  of  an  Interpreter  than  those 
referred  to,  the  courts,  in  the  absence  of  statutory  authority,  have  the 
inherent  power  to  allow  the  use  of  interpreters  when  the  ends  of  jus- 
tice require  it.  If  this  were  not  true,  persons  charged  with  crime 
or  having  valuable  property  interests  Involved  in  litigation,  and  who» 
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\>j  reason  of  their  Inability,  or  that  of  some  of  their  witnesses,  to  speak 
or  understand  the  English  language,  would,  in  the  absence  of  an 
interpreter,  be  prevented  from  asserting  or  protecting  their  rights 
and  thereby  subjected  to  the  grossest  injustice.  It  is  also  sufficient 
to  say  of  this,  and  the  further  complaint  of  appellant  that  the  record 
contains  no  order  appointing  Poppes  interpreter,  that  no  objection 
was  made  or  exception  taken  to  the  action  of  the  court  in  permitting 
him  to  act  in  that  capacity,  before  or  at  the  time  he  so  acted;  nor 
was  the  matter  called  to  the  attention  of  the  court  in  the  motion  and 
grounds  for  a  new  trial;  therefore,  it  will  not  be  considered  by  this 
court. 

It  is  also  complained  by  appellant  that  the  record  fails  to  show 
that  Poppes  was  qualified  t«  act  as  interpreter.  This  complaint  would 
be  well  founded,  but  for  the  fact  that  the  interpreter  was  introduced 
and  used  on  the  trial  by  appellant.  This  being  manifest,  and  no  ob- 
jection being  made  by  the  Commonwealth  to  his  introduction,  the  court 
had  the  right  to  assume,  as  it  doubtless  did,  that  both  parties  were 
satisfied  as  to  his  qualifications  and  capacity  to  act  as  interpreter; 
consequently,  there  was  no  occasion  for  an  examination  of  the  in- 
terpreter to  ascertain  his  qualifications. 

Obviously,  it  is  the  duty  Of  the  court  to  ascertain  whether  one  of- 
fered as  an  interpreter  is  qualified  to  act  as  such,  but  the  failure 
on  the  part  of  the  court  to  perform  such  duty,  can  not  be  urged  for 
a  reversal  where,  as  in  this  case,  the  necessity  for  its  performance 
was  obviated  by  the  recognition  of  the  interpreter's  fitness,  manifested 
by  both  the  Commonwealth's  attorney  and  defendant.  Besides,  this 
ground  of  complaint  was  not  made  to  the  court  below  in  proper  time, 
or  presented  in  the  grounds  for  a  new  trial.  (Section  281,  Criminal 
Code;  Rutherford  v.  Commonwealth,  78  Ky.,  639;  Val  Dalsen  v.  Com- 
monwealth, 28  Ky.  Law  Rep.,  340.) 

Appellant's  final  contention  is  that  he  was  not  legally  arraigned. 
It  is  not  claimed  that  the  record  fails  to  show  a  waiver  of  formal 
arraignment,  or  that  a  plea  of  not  guilty  was  entered,  but  contended 
that  it  does  not  show  Uiat  the  purpose  and  meaning  of  the  arraign- 
ment and  plea  were  interpreted  to,  or  understood,  by  appellant.  The 
question  here  raised  has  time  and  again  been  decided  by  this  court, 
adversely  to  appellant's  contention;  the  most  recent  case  being  Bis- 
choff  V.  Commonwealth,  29  Ky.  Law  Rep.,  770.  The  opinion  contains 
a  review  of  all  the  cases  in  this  State  bearing  on  the  question,  and 
adheres  to  the  conclusion  expressed  in  most  of  them,  viz:  That  the 
failure  of  the  record  to  show  that  the  defendant  was  arraigned,  or 
that  a  formal  arraignment  was  waived,  or  that  his  plea  was  entered^ 
whether  of  guilty  or  not  guilty,  is  not  cause  for  reversal,  unless  such 
failure  is  made  a  ground  for  a  new  trial.  (Bischoff  v.  Comononwealth, 
and  authorities  therein  cited.) 

The  record  in  the  case  before  us  does  not  show,  nor  is  it  claimed 
by  appellant,  that  he  objected  or  excepted  to  the  failure  of  the  court 
below  to  have  the  nature  and  object  of  the  waiver  of  formal  arraign- 
ment or  of  his  plea  of  not  guilty,  interpreted  to  him,  or  that  such 
failure  was  made  a  ground  for  a  new  trial. 

For  the  reasons  indicated,  the  judgment  U  affirmed. 


PALIS  OITY  WOOLEN  MILLS  v.  PTKB,  BY,  &c. 
(Filed  April  15,  1908— iNot  to  be  reported.) 

Grounds  for  New  Trial  not  In  Record — Sufficiency  of  Petition — ^As  ap- 
pellant's motion  and  grounds  for  a  new  trial  are  not  in  the  record, 
the  court  can  not  know  what  errors  were  complained  of  in  the  lower 
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court.    8nch  being  the  condition  of  tbe  record  and  the  petition  being 
sufficient  to  support  the  Judgment,  it  will  not  be  disturbed. 

OT^eal  ft  O'Neal  for  appellant. 

L.  F.  Withers  and  Charles  F,  Ogden  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third 
Division. 

Opinion  of  the  court  by  Judge  Settle,  affirming.  » 

This  is  an  appeal  from  a  Judgment  entered  upon  a  yerdlct  award- 
ing appellee,  an  infant,  $600  damages  fx>\  an  injury  to  his  arm  and 
hand,  sustained  by  their  being  caught  in  a  machine  in  appellant's 
manufacturing  establishment  where  appellee  was  employed  as  a  ser- 
vant; it  being  averred  in  the  petition  and  proved  on  the  trial,  that 
the  machine  in  question  was  a  dangerous  one,  and  that  appellee  was 
injured  because  of 'the  negligence  of  appellants  in  requiring  him — a 
raw  and  inexperienced  youth — to  work  at  such  machine,  without 
advising  him  of  its  dangerous  character,  instructing  him  in  his  duties, 
or  how  to  avoid  contact  with  the  machine  and  the  consequent  danger 
and  injury  likely  to  result  from  such  contact. 

The  answer  contained  a  traverse  and  plea  of  contributory  negli- 
gence, which  plea  was  denied  by  reply,  thereby  completing  the  issues. 

As  appellant's  motion  and  grounds  for  a  new  triid,  filed  in  the  court 
below,  are  not  to  be  found  in  the  record,  we  are  unable  to  learn  what 
errors  were  complained  of  in  that  court.  We  are  also  unadvised  as 
to  the  grounds  relied  on  by  appellant  for  a  reversal  of  the  Judgment, 
no  brief  having  been  filed  in  this  court  by  its  counsel. 

Such  being  the  condition  of  the  record  the  only  question  to  be  de- 
termined by  this  court  is,  whether  or  not  the  petition  is  sufficient 
to  support  the  Judgment.  Of  this  there  can  be  no  doubt.  Therefore, 
the  Judgment  is  affirmed. 


JACKSON,  ftc.  V.  JACKSON. 

(Filed  April   15,   1908— Not  to  be  reported.) 

•  Lands-^Divisional  Lines — This  is  a  controversy  over  a  divisional 
line,  the  instructions  fairly  submitted  the  question  to  the  Jury,  the 
evidence  was  confiicting,  and  the  verdict  of  the  jury  will  not  be 
disturbed. 

.  J.  P.  Alexajiider  for  appellants. 

-  S.  Hodge  for  appellee. 

Appeal  from  Caldwell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

Appellants,  Margaret  Jackson,  ftc,  brought  this  suit  against  ap- 
pellees, Hugh  Jackson,  ftc,  to  recover  a  strip  of  land  in  controversy 
between  them.  The  defendants  claim  title  to  the  land  under  a  patent 
issued  to  Nlnian  E)dwards  on  a  survey  made  February  4th,  1805, 
containing  400  acres  of  land.  The  deeds  under  which  the  plaintiffs 
claim  call  for  the  line  of  the  Ninian  Edwards  survey;  so  tlve  only 
question  In  the  case  was  the  location  of  that  line.  The  jury  found 
for  the  defendants;  the  court  entered  judgment  upon  the  verdict  and 
the  plaintiffs  appeal. 


DOOBEB  y.  COMMONWEALTH,  69 

The  court  instructed  the  jury  that  they  should  find  for  the  plain- 
tiffs if  the  dividing  line  between  the  defendants  and  the  plaintiifs 
was  as  claimed  by  the  plaintiifs  and  that  they  should  find  for  the 
defendants  if  the  line  was  located  as  claimed  by  them.  Both  parties 
claimed  to  the  same  comer  at  one  end  of  the  line,  the  controyersy 
being  a  triangular  piece  of  land  on  the  south  side  of  the  ESdwards 
survey.  The  court  also  inirtructed  the  jury  that,  in  locating  the  line, 
course  and  distance  must  yield  to  natural  objects,  found  on  the  land. 
The  evidence  was  conflicting,  but  we  can  not  say  on  the  whole  proof 
that  the  verdict  is  palpably  against  the  evidence.  The  instructions 
of  the  court  aptly  submitted  to  the  jury  the  question  of  fact  in  dis- 
pute between  the  parties.  On  the  whole  record  we  see  no  reason  for 
disturbing  the  verdict  of  the  jury.  The  course  and  distance  called 
for  in  the  patent  would  run  the  line  as  claimed  by  the  plaintiffs, 
rather  than  as  claimed  by  the  defendants;  but  the  weight  of  the  ev^* 
dence  shows  that  the  comer  stood  at  the  point  cicJmed  by  the  de- 
fendants, and  therefore  the  course  and  distance  must  yield  to  the 
marked  comer  found  on  the  ground. 

Judgment  affirmed. 


DOORES    V.   COMMONWEALTH. 

(Piled  April  16,  1908— Not  to  be  reported.) 

Local  Option — Interstate  Commerce — The  appellant  did  not  violate 
the  local  option  statute  in  shipping  whisky  from  Nashville,  Tennessee, 
where  it  wais  paid  for,  to  Burksville,  Cumberland  county,  and  the 
fact  that  he  conducted  a  whisky  business  in  Bowling  Green  did  not 
lessen  his  right  to  do  so.  He  had  a  legal  right  to  take  advantage 
of  the  interstate  commerce  law  in  a  case  like  this  and  what  a  man 
has  a  legal  right  to  do  is  not  a  trick  or  device  in  the  meaning  of  the 
Kentucky  Statutes. 

Porter  ft  Sandldge  for  appellant. 

James  Breathitt,  Tom  B.  McGregor  and  Chas.  H.  Morris  for  appellee. 

Appeal  from  Cumberland  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  reversing. 

The  appellant,  J.  T.  Doores,  was  indicted  by  the  grand  jury  of  Cum> 
berland  county,  charged  with  the  offense  of  retailing  whisky  in  a  local 
option  district.  A  trial  resulted  in  his  being  found  guilty  and  his 
punishment  fixed  at  a  fine  of  one  hundred  dollars,  of  which  he  now 
complains. 

The  appellant  introduced  no  evidence  in  his  own  behalf  on  the  trial 
below,  resting  his  defense  upon  the  testimony  of  the  Commonwealth. 
The  uncontradicted  facts  are:  That  Doores  is  engaged  in  the  whisky 
business,  both  at  Bowling  Green,  Kentucky,  and  Nashville,  Tennessee; 
that  prior  to  the  indictment  a  citizen  of  Cumberland  county,  Ken- 
tucky, W.  A.  Gossage,  sent  a  written  order  to  the  appellant,  at  Nash- 
ville, Tennessee,  for  a  gallon  of  whisky,  enclosing  a  check  to  pay 
for  it  and  the  expressage  from  Nashville  to  Burksville,  Kentucky. 
Gossage  received  the  whisky  from  the  express  company  at  Burks- 
ville, where  local  option  prevails. 

Was  the  defendant  guilty  of  an  ofliense  under  the  local  option 
statute?  The  whisky  was  sold  in  Nashville,  and  its  shipment  to 
Burksville  was  interstate  commerce.  Doores  had  a  right  to  do  busi- 
ness in  Nashville,  Tennessee.    The  fact  that  he  also  did  business  in 
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Bowling  Green,  Kentucky,  did  not  hi  any  way  lessen  this  right.  He 
had  a  right  to  sell  whisky  in  Nashville  to  anybody  who  would  buy  It 
from  him,  and  under  the  Constitution  of  the  United  States  he  could 
ship  it  to  his  consumer  in  Cumberland  county,  Kentucky.  The  prln-' 
ciple  involved  in  this  case  in  nowise  differs  from  that  involved  in 
C.  N.  O.  &  T.  P.  R.  R.  Co.  V.  Commonwealth,  31  Ky.  Law  Rep.,  954, 
and  the  question  here  is  concluded  by  the  reasoning  of  the  opinion 
in  that  case. 

There  is  no  doubt  that  Doores  opened'  his  branch  house  in  Nash- 
ville, Tennessee,  for  the  purpose  of  taking  advantage  of  the  inter- 
state commerce  clause  of  the  Constitution  of  the  United  States, 
which  enables  him  to  retail  liquor  in  the  manner  shown  in  this  record; 
but  this  is  a  legal  right,  and  can  not  in  any  sense  be  considered  a 
trick  or  device  in  the  meaning  of  the  Kentucky  Statute.  What  a  man 
has  the  legal  right  to  do  is  not  a  trick  or  device.  The  interstate 
commerce  clause  of  the  Constitution  of  the  United  States  prevents  the 
•operation  of  the  Kentucky  Statutes  on  transactions  such  as  the  one 
at  bar;  and  that  clause  can  not  be  abrogated  by  calling  the  transaction 
under  it  a  bad  name.  A  peremptory  instruction  to  find  the  defend- 
ant not  guilty  should  have  been  given  the  Jury  at  the  close  of  the 
State's  testimony. 

For  the  reasons  given,  the  Judgment  la  reversed  for  proceedings 
consistent  herewith. 


COMMONWEALTH   v.   WHITB. 
(Piled  April  16,  1908— Not  to  be  reported.) 

1.  Indictments — Descriptive  of  the  Offense  Charged — This  indictment 
is  defective  in  that  it  fails  to  describe  the  Instrument  claimed  to  be  a 
deadly  weapon.  It  might  have  been  a  pistol,  or  it  might  have  been  some 
other  weapon.  Under  such  an  indictment  a  defendant  is  not  ap- 
prised of  the  circumstances  he  is  required  to  meet. 

2.  Same— 'Not  Sufficient  to  Charge  Breach  of  Peace — ^Nor  Is  such  an 
indictment  sufficient  to  charge  a  breach  of  the  peace,  for  it  is  not 
clear  from  the  language  used  which  of  the  features  of  the  statute  it 
was  intended  to  cover. 

James  Breathitt,  Thos.  B.  McGregor,  Chas.  H.  Morris  and  Wm. 
Lewis  for  appellant. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  affirming. 


The  indictment  in  this  case  "was  drawn  in  the  following  language: 
"The  grand  Jury  of  Clay  county,  in  the  name  and  by  the  authority 
of  the  Commonwealth  of  Kentucky,  accuse  Larkin  White  of  the 
offense  of  willfully  assaulting  another  person  with  a  deadly  weapon, 
committed  in  like  manner  and  form  as  follows,  viz:  The  said  Lar- 
kin White,  did,  on  the  9th  day  of  May,  1907,  in  the  county,  circuit  and 
State  aforesaid,  and  in  less  than  one  year  next  before  the  finding 
of  the  indictment  herein,  unlawfully  and  willfully  point  a  deadly 
weapon  at  W.  O.  B.  Lipps,  and  use  same  in  a  threatening  and  boia- 
terous  manner,  and  thereby  greatly  interrupting  and  disturbing  him, 
and  putting  him  in  fear,  against  the  peace  and  dignity  of  the  Com- 
monwealth of  Kentucky." 

It  was  framed  under  section  1308,  Kentucky  Statutes,  which  pro- 
vides that  "if  any  person  shall  draw  a  deadly  weapon,  or  shall  point 
any  deadly  weapon  at  another,"  &c.    The  question  for  decision  Is 
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as  to  the  sufficiency  of  the  indictment.  The  rule  Is  that  "where  the 
words  of  the  statute  are  descriptive  of  the  offense  the  indictment 
will  be  sufficient  if  it  shall  follow  the  language  and  expressly  charge 
the  exact  offense  of  the  defendant."  But  this  rule  applies  only  to 
oflfenseg  which  are  complete  in  themselves,  when  the  acts  set  out  in 
the  statute  have  heen  done  or  performed.  (Davis  v.  Commonwealth, 
13  Bush,  318;  Ward  v.  Commonwealth,  14  Bush,  233;  Mitchell  v. 
Commonwealth,  88  Ky.,  349;  Commonwealth  v.  Tanner,  5  Bush,  316.) 

We  think  this  indictment  is  defective  in  thdt  it  fails  to  describe 
the  instrument  claimed  to  be  a  deadly  weapon.  It  might  have  been 
a  pistol;  it  might  have  been  a  dirk,  a  sword,  or  a  heavy  murderous 
bludgeon.  Under  this  Indictment  the  defendant  would  not  be  ap- 
prized of  the  circumstances  that  he  would  be  required  to  meet  and 
rebut  at  the  trial.  It  is  not  direct  and  certain,  under  section  124  of 
the  Criminal  Code. 

It  is  claimed  in  the  case  at  bar  that  the  deadly  weapon  used  by  the 
accused  was  a  45  caliber  pistol.  6uch  an  instrument  is  a  deadly 
weapon.  But  the  defendant  should  have  been  informed  of  the  fact 
that  the  Commonwealth  would  attempt  to  prove  that  he  used  such 
weapon.  The  statement  in  the  indictment  that  the  defendant  "did 
unlawfully  and  willfully  point  a  deadly  weapon  at  W.  O.  B.  LIpps" 
is  a  conclusion  of  the  pleader,  in  So  far  as  it  refers  to  the  character 
of  the  weapon.  The  weapon  may  be  deadly  or  not,  according  to 
its  nature  or  to  the  manner  of  its  use.  (Commonwealth  v.  Duncan, 
92  Ky.,  595.)  The  weapon  should  be  so  described  in  the  indictment 
that  the  fact  that  it  is  a  deadly  weapon  as  used  must  appear  from  the 
language  of  the  charge.  Whether  a  particular  weapon  such  as  a  club, 
or  stone,  is  deadly,  would  be  a  question  of  fact  to  be  determined  by 
the  Jury,  and  the  fact  whether  it  is  such  is  to  be  submitted  under 
appropriate  instructions;  but  where  the  weapon  charged  is  a  pistol, 
a  gun,  a  sword,  or  bowie  knife,  upon  proof  of  that  fact,  under  an 
appropriate  charge  contained  in  the  indictment,  a  prima  facie  case 
would  be  made  out  for  the  prosecution.  But  the  defendant  is  not 
required  to. Introduce  any  evidence  until  he  is  first  charged  in  ap- 
propriate language  with  having  drawn  or  pointed  a  weapon  which 
from  its  description  or  manner  of  use  would  be  a  deadly  weapon. 
Nor  is  the  prosecution  allowed  to  supplement  a  defective  charge  in 
the  indictment  by  sufficient  proof.  In  this  case  the  evidence 
for  the  State  that  the  accused  pointed  a  45  calibre  pistol  at  the 
prosecuting  witness,  did  not  help  out  the  case  for  the  State. 
The  proof  and  allegations  must  substantially  agree.  The  failure 
of  allegation  is  as  fatal  as  the  failure  of  proof.  The  court  was  not 
at  liberty,  upon  such  a  record,  to  submit  the  case  t  othe  Jury,  but  prop- 
erly instructed  them  peremptorily  to  find  for  the  defendant,  the  CJom- 
monwealth  not  offering  to  re-commit  the  case  to  the  grand  Jury  in 
order  that  a  sufficient  indictment  might  be  framed. 

Nor  is  the  indictment  good  as  charging  a  breach  of  the  peace,  al- 
though in  the  descriptive  part  of  the  indictment  it  is  stated  that  the  de- 
fendant "used  same  in  a  threatening  and  boisterous  manner."  The 
descriptive  part  of  the  indictment  is  always  construed  with  relation  to 
the  charging  part.  The  defendant  in  this  case  was  charged  with  the 
statutory  offense  (ection  1308,  Kentucky  Statutes),  of  drawing  a 
deadly  weapon  upon  another  or  pointing  a  deadly  weapon  at  another, 
or  using,  holding  or  flourishing  a  deadly  weapon  in  a  threatening  or 
boisterous  manner.  It  is  not  clear  from  the  language  used  in  the 
indictment  which  of  the  features  of  the  statute  was  intended  to  be 
eovered  by  it.  There  is  no  provision  in  the  statute  against  "willfully 
assaulting  another  peilBon  with  a  deadly  weapon."  Still  we  are  in- 
clined to  construe  the  languge  in  the  accusative  part  of  this  indict- 
ment, where  the  word  assaulting  is  used,  as  being  the  equivalent  of 
drawing  a  deadly  weapon  upon  another,  or  pointing  it  at  him.    Under 
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this  conBtructlon,  which  is  as  favorable  to  the  Commonwealth  as 
the  language  would  seem  to  admit,  the  clause  in  the  descriptive  part 
that  the  weapon  was  used  in  a  threatening  and  boisterous  manner, 
was  a  part  of  the  description  of  the  specific  offense  charged  above, 
and  which  the  defendant  was  notified  that  he  would  be  called  upon 
to  answer. 

The  Judgment  of  the  circuit  court  being  in  conformity  with  this 
opinion,  is  affirmed. 


CLARK   V.    COMMONWEALTH. 

(Piled  April  16,  1908--Not  to  be  reported.) 

Appeals — Dismissal  of — This  appeal  is  dismissed  because  of  the 
failure  of  fippellant  to  file  the  record  within  the  time  prescribed  by 
the  Code. 

J.  W.  Wright  for  appellant. 

James  Breathitt  and  Chas.  H.  Morris  for  appellee. 

Appeal  from  Clay  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  affirming. 

The  appellant  was  indicted  by  the  grand  Jury  of  Clay  county 
charged  with  the  offense  of  carrying  concealed  a  deadly  weapon.  On 
a  plea  of  not  guilty  the  trial  resulted  in  a  verdict  of  guilty  and  the 
infliction  of  a  fine  of  twenty-five  dollars  and  ten  day's  confinement  in 
the  county  Jail.  The  Judgment  of  the  court  was  entered  on  this 
verdict  on  the  21st  day  of  January,  1908.  On  the  23d  day  of  January 
motion  and  grounds  for  a  new  trial  were  filed  and  overruled  by  the 
court,  and  on  the  same  day  an  appeal  was  prayed  to  this  court  and 
granted.  The  record  was  filed  in  this  court  on  the  28th  day  of  March, 
1908,  more  than  sixty  days  after  the  rendition  of  the  Judgment. 

Section  348,  of  the  Criminal  Code,  provides:  "The  appeal  must  be 
prayed  during  the  term  at  which  the  Judgment  is  rendered,  and  shall 
be  granted  upon  the  condition  that  the  record  be  lodged  in  the 
clerk's  office  of  the  Court  of  Appeals  within  sixty  days  after  the 
Judgment." 

The  motion  of  the  Commonwealth,  to  dismiss  the  appeal  because 
of  the  failure  of  the  appellant  to  file  the  record  within  the  time  pre- 
scribed by  the  Code,  must  be  sustained  (Commonwealth  v.  Howard, 
4  Ky.  Law  Rep.,  674;  Stratton  v.  Commonwealth,  84  Ky.,  190; 
Adkins  v.  Commonwealth,  102  Ky.,  94;  Mackey  v.  Commonwealth,  80 
Ky.,  345;  Stamper  v.  Commonwealth,  30  Ky.  Law  Rep.,  1296;  Farris 
V.  Commonwealth,  31  Ky.  Law  Rep.,  118),  and  it  is  so  ordered. 


ALSIP,  &c.  V.  MORGkAN. 

(Filed  April  16,  1908— Not  to  be  reported.) 

Wills —  Construction  of— A  will  providing  that  "all  my  estate,  both 
real  and  personal,"  shall  descend  to  my  wife  "her  life  time,  to  manage 
and  dispose  of  as  she  may  see  cause,"  invested  her  with  an  absolute 
estate.  To  limit  it  to  a  life  estate,  it  would  be  necessary  to  take 
from  the  other  parts  of  the  will  their  fair  and  legitimate  meaning. 
The  will  does  not  stop  with  the  words  "her  life  time,"  but  in  invest- 
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ing  her  with  the  power  "to  manage  and  diepoBe  of  it  as  ahe  may  gee 
cause/'  she  Is  clothed  with  the  power  to  convey  the  fee. 

L.  L».  Pence  and  R.  L.  Pope  for  appellants. 

R.  L.  Stephens  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  reversing. 

The  only  question  in  this  case  Is  whether  or  not  Polly  Alsip  was 
limited  to  a  life  estate  in  the  land  devised  to  her  in  the  following 
will: 

'1,  Alexander  Alsip,  being  of  sound  mind  and  disposing  memory, 
do  publish  this  my  last  will  and  testament,  to-wit:  I  will  and  bequeath 
to  my  wife,  Polly  Alsip,  all  my  land  and  farming  implements  belong- 
ing thereto,  in  short,  all  my  estate,  both  real  and  personal,  her  life 
time,  to  manage  and  dispose  of  as  she  may  see  cause." 

Polly  Alsip  was  the  sole  object  of  the  testator's  bounty.  No  other 
person  is  mentioned  or  referred  to  in  the  will.  There  is  no  devise 
over,  no  estate  in  remainder.  With  the  exception  of  the  words  "her 
life  time,"  there  is  no  expression  tending  to  show  that  he  did  not 
give  her  the  absolute  and  unquestioned  fee  in  the  estate.  The  words 
"her  life  time"  are  not  left  unexplained,  nor  do  they  convey  the  idea 
that  the  testator  intended  to  limit  her  Interest  to  a  life  estate. 
Following  these  words,  she  is  given  the  right  to  manage  and  dispose 
of  the  estate  as  she  may  see  cause.  To  limit  her  interest  to  a  life 
estate,  it  would  be  necessary  to  take  from  the  other  parts  of  the  will 
their  fair  and  legitimate  meaning.  What  the  testator  intended,  was 
that  his  wife  should  take  all  his  estate,  with  the  right  to  dispose  of 
all  or  any  part  of  it  in  any  manner  she  saw  proper.  If  the  will 
had  ended  with  the  words  "her  life  time,"  it  would  be  manifest  that 
the  testator  Intended  to  Invest  his  wife  only  with  a  life  estate,  but  it 
does  not  stop  there.  Following  these  words  is  the  power  "to  man- 
age and  dispose  of  as  she  may  see  cause."  There  is  no  limitation 
whatever  upon  her  power  of  alienation.  She  took  more  than  a  life 
estate  and  was  clothed  with  the  power  to  convey  the  fee. 

In  Page  on  Wills,  section  466,  the  rule  generally  adopted  in  the 
construction  of  wills  similar  to  the  one  under  consideration  is  thus 
stated:  "Under  ordinary  circumstances,  a  man  makes  a  will  to  dis- 
pose of  his  entire  estate,  or.  at  least,  of  his  estate  as  it  exists  at  the 
time  he  makes  the  will.  If,  therefore,  a  will  is  susceptible  of  two 
constructions,  by  one  of  which  the  testator  disposes  of  the  whole  of 
his  estate,  and  by  the  other  of  which  he  disposes  of  a  part  of  his 
estate  only,  and  dies  intestate  as  to  the  remainder,  the  courts  will 
prefer  the  construction  by  which  the  whole  of  the  testator's  estate  is 
disposed  of,  if  this  construction  is  reasonable  and  consistent  with 
the  general  scope  and  provisions  of  the  will."  (Snider  v.  Baer,  13 
L.  R.  A.,  369.) 

This  construction  is  in  harmony  with  section  2342  of  the  Kentucky 
Statutes,  which  provides  that:  "Unless  a  different  purpose  appear 
by  express  words  or  necessary  inference,  every  estate  in  land  created 
by  deed  or  will,  without  words  of  inheritance,  shall  be  deemed  a 
fee  simple  or  such  other  estate  as  the  grantor  or  testator  had  power 
to  dispose  of." 

And  is  supported  by  Dills  v.  Adams,  1^  Ky.  Law  Rep.,  1169,  in  which 
It  was  held  that  Mrs.  Dills  took  the  fee,  the  will  providing  that: 
"After  all  my  Just  debts  are  paid,  I  will  all  my  real  estate,  consisting 
of  lands  and  lots,  and  all  my  personal  assets,  to  my  beloved  wife, 
Anna  Dills,  ♦  ♦  ♦  her  natural  life,  for  her  support  and  maintenance, 
and  to  be  disposed  of  at  her  pleasure." 
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And  Constantlne  v.  Moore,  23  Ky.  Law  Rep.,  369,  In  which  the  court 
held  that  Cascada  F.  Constantlne  took  the  fee  under  a  will,  reading: 
'In  consideration  of  the  love  and  ailection  I  have  for  my  beloved 
wife,  Cascada  F.  Constantino,  I  give  and  bequeath  unto  hep  all  my 
property  I  may  die  possessed  of,  of  every  description,  real,  personal 
and  mixed,  to  have  the  same  for  her  benefit,  to  control  the  same  dur- 
ing her  life  as  she  may  see  proper,  free  from  the  claim  of  every  per- 
son or  persons,  and  to  dispose  of  the  same  as  she  may  see  proper  at 
her  death." 

The  will  before  us  is  easily  distinguishable  from  the  will  construed 
In  Pedigo  v.  Botts,  28  Ky.  Law  Rep.,  196,  and  the  line  of  cases  cited 
therein,  for  the  reason  that  in  the  Pedigo  and  similar  cases  there  was 
a  devise  over.    Here,  there  is  none. 

The  Judgment  of  the  lower  court  holding  that  Polly  Alslp  took  only 
a  life  estate  is  reversed,  with  directions  for  further  proceedings  in 
conformity  with  this  opinion. 


LOUISVILLE  ft  NASHVILLE  R.  R.  CO.  v.  GILMORE'S  ADM'R. 
(Filed  April  16,  1908 — Not  to  be  reported.) 

1.  Railroads — Lookout— ^Negligence — ^At  the  time  of  appellee's  In- 
testate's death,  the  bell  was  being  rung,  the  train  was  making  a  loud 
noise,  it  was  about  6  o'clock  in  the  afternoon,  in  July,  and  the 
slightest  care,  as  the  evidence  shows,  on  the  part  of  the  deceased, 
would  have  enabled  her  to  escape.  The  fireman  had  been  keeping 
a  lookout,  but  at  the  time  had  withdrawn  to  coal  the  engine.  And 
it  can  not  be  said  that  because  he  withdrew  to  perform  this  duty 
that  appellant  was  guilty  of  negligence. 

2.  Same—Whether  it  was  because  of  intestate's  deafness,  or  that 
her  mind  was  so  intent  upon  something  else,  it  was  her  misfortune 
that  she  failed  to  hear  it.  She  walked  in  front  of  an  approaching 
train  at  such  time  as  that  no  diligence  on  the  part  of  those  in  charge 
of  the  train  could  have  prevented  or  discovered  her  peril. 

Helm  &  Helm,  Benjamin  D.  Warfield  and  H.  L.  Stone  for  appellant. 

Forcht  &  Field  and  Dodd  &  Dodd  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third 
Division. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  reversing. 

T.  M.  Gilmore,  administrator  of  Julia  Gllmore,  instituted  this  action 
against  appellant,  Louisville  &  Nashville  Railroad  Co.,  to  recover 
damages  for  the  death  of  Julia  Gilmore,  which  is  alleged  to  have 
resulted  from  the  negligence  of  appellant.  From  a  Judgment  for 
$5,000  in  favor  of  appellee,  this  appeal  is  prosecuted. 

The  death  of  Mrs.  Gilmore  occurred  under  the  following  circum- 
stances: Appellant  maintains  double  tracks  between  Louis^ille  and 
Cincinnati,  which,  In  the  former  city,  parallel  Frankfort  avenue,  a 
public  thoroughfare,  for  a  distance  of  about  two  miles,  the  street 
being  on  the  south  and  the  tracks  on  the  north.  Running  northwardly 
from  Frankfort  avenue  and  crossing  appellant's  tracks  are  various 
public  streets.  One  of  these  streets,  Bailey  avenue,  which  is  located 
about  three-fourths  of  a  mile  within  the  eastern  limits  of  Louisville, 
extends  from  Frankfort  avenue  two  squares  northward  to  Field  ave- 
nue. At  the  time  of  the  accident  double  tracks  were  also  maintained 
on  Frankfort  avenue  by  the  Louisville  Railway  Co.    These  tracks, 
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at  a  point  opposite  Bailey  avenue,  merge  into  a  single  track,  and  then 
thereafter  continues  eastwardly  for  several  hundred  feet,  and  then 
changes  into  a  double  track  opposite  Crescent  avenue.  About  160 
feet  west  of  Bailey  avenue  is  an  alley  extending  from  the  north  to 
the  right  of  way  of  appellant  on  the  south,  and  opening  thereon. 
Immediately  opposite  the  mouth  of  this  alley,  and  on  the  south  side 
of  Frankfort  avenue,  is  Moore's  drug  store.  At  the  time  of  the  ac- 
cident there  was  a  plank  opposite  the  mouth  of  the  alley,  which  led 
across  a  ditch  on  the  north  side  of  appellant's  right  of  way.  On  the 
south  side  of  appellant's  right  of  way  there  was  a  ditch,  across  which 
a  log  or  cross-tie  was  placed.  Beginning  at  a  point  some  200  or  300 
feet  east  of  Bailey  avenue  the  tracks  of  appellant  desclrbe  a  curve, 
the  outer  rim  being  to  the  north  and  ending  between  Bailey  avenue 
and  the  alley.  On  the  line  between  Frankfort  avenue  and  the  right 
of  way  are  telephone,  telegraph,  electric  light  and  trolley  poles.  The 
street  fs  slightly  elevated  above  the  tracks.  At  a  point  about  1,000 
feet  east  of  the  place  of  the  accident  the  elevation  is  about  5  feet. 

The  death  of  Mrs.  Oilmore  occurred  about  5  o'clock  on  the  after- 
noon of  July  4,  1905.  The  testimony  shows  that  she  left  the  rear 
of  her  premises  and  crossed  the  tracks  of  appellant  and  Frankfort 
avenue,  and  went  to  Moore's  drug  store,  on  the  south  side  of  Frank- 
fort avenue.  Leaving  the  drug  store,  at  which  time  it  was  broad 
daylight,  she  allowed  an  interurban  car  of  the  Pewee  Valley  line  to 
pass.  At  the  time  there  was  a  Fourth  of  July  picnic  in  progress  at 
a  Catholic  institution  in  the  neighborhood,  and  a  great  many  street 
cars  of  the  Louisville  Railway  Co.  were  passing  two  and  fro.  Chil- 
dren of  the  neighborhood  were  shooting  fire-crackers  and  torpedoes 
on  the  sidewalk  and  in  the  street  adjacent  to  the  drug  store,  and  con- 
siderable confusion  prevailed.  Mrs.  Gilmore  walked  rapidly  '  across 
the  street,  a  distance  of  64  feet;  thence  20  feet  more  on  to  the  first 
or  southernmost  track  of  appellant;  thence  10  feet  more,  close  to, 
but  not  on  the  second  track,  where  she  was  struck.  The  train  that 
struck  Mrs.  Gilmore  was  a  freight  train  conisisting  of  an  .engine, 
22  loaded  and  2  empty  cars,  and  a  caboose.  It  was  on  time  and 
was  running  at  about  12  to  15  miles  per  hour.  When  the  accident 
occurred  the  engineer  was  keeping  a  lookout,  and  the  bell  of  the  en- 
gine was  ringing.  The  fireman  was  also  on  a  lookout  until  the  engine 
was  within  a  few  feet  of  Bailey  avenue.  After  looking  ahead  and 
seeing  no  one  either  on  or  approaching  Bailey  or  Hite  avenues,  he 
stepped  down  in  the  deck  to  put  coal  in  the  furnace.  As  he  ceased 
shoveling  and  stepped  to  the  gangway  he  saw  the  body  of  Mrs.  Gil- 
more fall  from  the  pilot  beam.  He  then  notified  the  engineer,  and  the 
train  was  stopped. 

The  evidence  conduces  to  show  that  the  pathway  leading  from  the 
mouth  of  the  alley  across  appellant's  tracks  to  Moore's  drug  store 
had  been  used  by  the  public  for  such  a  length  of  time  as  to  raise  the 
presumption  of  knowledge  or  acquiescence  on  the  part  of  appellant. 
It  is  not  contended  that  the  engineer  saw,  or  could  have  seen  Mrs. 
Gilmore  In  time  to  prevent  the  accident,  for,  being  on  a  curve,  his 
view  to  the  left  was  cut  off;  but  it  is  contended  that  it  was  the  duty 
of  appellant  to  keep  a  lookout  for  persons  using  the  pathway  in  ques- 
Uon.  and  that  the  negligence  of  appellant  consisted  in  the  fireman's 
withdrawing  his  lookout  at  a  time  and  place  where  the  lookout  by 
the  engineer  was  practically  of  no  avail. 

Assuming  that  the  evidence  was  sufficient  to  impose  upon  appellant 
the  duty  of  keeping  a  lookout  at  the  place  of  the  accident,  was  it 
negligence  on  the  part  of  the  fireman  to  coal  the  engine  under  the 
circumstances? 

From  the  evidence  in  the  case  it  appears  that  one  of  the  principal 
duties — If  not  the  chief  duty— of  the  fireman  is  to  fire  the  engine. 
Schedules  must  be  maintained  and  trains  run   on  time;    otherwise 
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tlie  safety  of  the  passengerB  and  employes  would  be  greatly  imperiled. 
In  order  that  trains  may  keep  their  schedules  and  run  on  time,  it 
is  absolutely  necessary  that  the  engines  be  properly  coaled.  We  are 
unable,  therefore,  to  say  that,  because  the  fireman  withdrew  his 
lookout  for  the  purpose  of  performing  another  duty  equally  important 
and  necessary,  the  appellant  was  guilty  of  negligence.  (Louisville 
ft  Nashville  Railroad  Co.  v.  Creighton,  &c.,  106  Ky.,  42.)  Nor  do 
we  think  it  negligence  on  the  part  of  appellant  not  to  have  had;  a 
third  person  present  to  assist  in  keeping  a  lookout  when  the  fireman 
was  otherwise  engaged.  The  lookout  required  by  law  is  a  reasonable 
one  to  be  kept  by  those  in  charge  of  the  en^ne.  Because  of  the 
condition  of  the  tracks,  or  of  the  fact  that  obstructions  sometimes 
intervene,  it  may  be  that  such  lookout  will  not  always  be  perfect: 
but  all  the  law  requires,  or  should  require,  is  that  it  «hall  be  as 
good  as  the  circumstances  of  the  case  will  permit.  To  require  an 
additional  person  to  keep  a  lookout  when  the  fireman  is  engaged  in 
coaling  the  engine,  would  be  to  place  almost  the  entire  responsibility 
for  accidents  on  the  railroad  company.  The  law  does  not  go  to  this 
extreme.  There  is  no  liability  where  those  charged  with  the  duty 
of  keeping  a  lookout  keep  such  a  lookout. 

But  even  assuming  the  extreme  position,  that  it  was  negligence  on 
the  part  of  the  fireman  to  stop  keeping  a  lookout  while  he  fired 
the  engine,  the  appellee  could  not  recover  unless  Mrs.  Gilmore's 
death  was  due  to  such  negligence.  The  evidence  shows  that  the  train 
was  running  about  15  miles  an  hour.  Mrs.  Gilmore  wati  walking 
rapidly  across  the  street  and  tracks,  moving  at  the  rate  of  about  3 
miles  an  hour.  If  the  fireman  then  had  been  upon'  the  lookout  and 
had  seen  Mrs.  Gilmore  crossing  the  street,  he  would  have  had  the 
right  to  presume  that  she  would  not  step  in  front  of  the  approaching 
train  until  it  became  reasonably  apparent  from  her  manner  that  she 
intended  to  do  so.  (Ford's  Adm'r  v.  Paducah  City  Railway,  30  Ky. 
Law  Rep.,  644;  Johnson's  Adm'r  v.  Louisville  &  Nashville  Railroad 
Co.,  91  Ky.,  651.)  There  was  a  space  of  13  feet  between  the  north 
and  southbound  tracks  of  appellant.  When  Mrs.  Gilmore  reached 
the  north  rail  of  the  southbound  track  she  was  13  feet  from  the  south 
rail  of  the  northbound  track.  The  engine  was  then  about  65  feet 
distant.  If  the  fireman  had  seen  her  at  this  point,  and  it  was  then 
reasonably  apparent  that  she  was  unconscious  of.  the  approach  of 
the  train,  he  would  then  have  had  to  call  the  attention  of  the  engi- 
neer to  the  fact,  and  the  engineer  would  then  have  had  to  blow 
the  whistle  or  stop  the  train  in  time  to  have  prevented  the  accident. 
This,  we  think,  would  have  been  a  physical  impossibility. 

It  may  be  that  the  accident  happened  because  of  Mrs.  (Mlmore's 
deafness,  or  it  may  be  that  her  mind  was  so  intent  upon  something 
else,  or  that  her  attention  was  so  absorbed,  that  she  failed  to  notice 
the  approaching  train.  It  was  her  misfortune  that  she  failed  to  hear 
it.  It  was  a  large  freight  train,  consisting  of  24  cars  and  a  caboose. 
The  bell  on  the  engine  was  being  rung,  the  train  itself  was  making 
a  loud  noise  and  the  slightest  care  on  her  part  would  have  enabled 
her  to  escape  danger.  The  accident,  deplorable  and  unfortunate 
though  it  was,  was  not  due  to  any  negligence  on  the  part  of  appellant. 
It  is  simply  a  case  of  one's  walking  in  front  of  an  approaching 
train  at  a  time  when  no  diligence  or  efforts  on  the  part  of  those 
in  cha^rge  of  the  train  could  have  discovered  or  prevented  her  peril. 

Wo  are,  therefore,  of  the  opinion  that  the  trial  court  should  have 
peremptorily  instructed  the  jury  to  find  for  appellant.  No  other 
questions  raised  on  this  appeal  are  decided.  The  Judgment  ia  re- 
versed and  cause  remanded,  for  proceedings  consistent  with  this  opin- 
ion. 
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HUBSMAN,  FOR  USE.  &c.  v.  DERSCH. 
(Piled  April  17.  1908— Not  to  be  reported. 

1.  Claim  for  Street  Improvement — AsBignment  of  Right  of  Action — 
H.  has  a  right  to  prosecute  an  appeal  from  a  judgment  dismissing 
his  petition,  for  the  reason  that  the  city  to  which  he  had  assigned 
his  claim  was  entitled  to  all  of  his  rights,  and  the  appeal  was  prose- 
cuted in  both  his  name  and  that  of  the  city.  A  lien  on  land  being 
asserted  an  appeal  lies  to  this  court  although  the  amount  is  less 
than  $200. 

2.  Ordinances — ^All  the  members  of  the  council  voted  for  the  ordi- 
nance attacked  here.  and.  upon  the  authority  of  Hedger  v.  Roebke. 
30  Ky.  Law  Rep.,  1092,  it  is  valid. 

Orlando  P.  Schmidt  for  appellants. 

Hall  ft  McLean  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  reversing. 

On  June  25.  1904,  the  board  of  council  of  the  city  of  Latonia  en- 
acted an  ordinance  directing  the  improvement  of  Gelding  street.  A 
contract  was  let  to  Joseph  Huesman  for  the  work.  He  made  the 
improvement;  the  work  was  accepted  by  the  council  and  the  cost 
was  apportioned  to  the  property  holders.  Thereupon  Hnesman 
brought  this  suit  against  Henry  Dersch  and  the  city  of  Latonia. 
Dersch  having  failed  to  pay  his  apportionment;  Judgment  was  prayed 
enforcing  a  lien  on  Dersch's  property  for  the  amount  of  the  appor- 
tionment, and  if  for  any  reason,  this  could  not  be  done,  then  judgment 
was  asked  against  the  city.  An  answer  was  filed  by  Dersch  in  which 
he  pleaded  that  the  ordinance  had  not  been  properly  passed  and  that 
the  apportionment  had  not  been  properly  made.  The  case  being 
submitted,  the  court  dismissed  the  petition  as  against  Dersch  and 
gave  judgment  against  the  city.  From  this  judgment  Huesman  and 
the  city  prosecute  the  appeal  before  us.  In  this  court  the  appellee 
has  entered  a  motion  to  dismiss  the  appeal  and  in  supx>ort  of  tJiat 
motion  has  filed  a  writing  made  between  Huesman  and  the  city  by 
which  Huesman  assigned  to  the  city,  since  the  judgment  in  the  court 
below,  his  claim  against  the  property  of  Dersch,  the  city  paying 
him  the  amount  of  the  claim.  It  is  insisted  that  Huesman  has  no 
farther  interest  in  the  case,  and  that  the  city  can  not  appeal. 

Huesman  had  a  right  to  prosecute  his  appeal  from  the  judgment 
dismissing  his  petition  against  Dersch.  When  he  subsequently  as- 
signed his  right  of  action  to  the  city,  the  city  was  entitled  to  all  his 
rights,  and  the  appeal  before  us  being  prosecuted,  both  in  tiie  name 
of  Huesman  and  the  city,  the  motion  to  dismiss  it  is  overruled. 
In  cases  of  this  sort,  as  a  lien  on  land  is  asserted,  an  appeal  may  be 
taken  to  this  court,  although  the  amount  of  the  claim  is  less  than 
$200.  (Central  Covington  v.  Busse.  25  Ky.  Law  Rep.,  2179;  Mackin 
v.  Wilson.  20  Ky.  Law  Rep.,  218;  Bitzer  v.  O'Bryan,  107  Ky..  590.) 
The  judgment  of  the  circuit  court  dismissing  the  plaintiff's  petition 
as  to  the  property  owner  was  based  on  the  ground  that  the  ordinance 
was  invalid  because  it  had  been  passed  by  the  council  at  only  one 
meeting.  All  the  members  of  the  council  voted  for  the  ordinance. 
In  Hedger  v.  Roebke.  30  Ky.  Law  Rep..  1092.  decided  by  this  court 
since  this  case  was  decided  in  the  circuit  court,  it  was  held  that 
such  an  ordinance  is  valid.  The  ordinance  in  this  case  was  passed  in 
the  same  way  as  the  ordinance  in  that  case.  It  is  insisted  for  the 
appellee  that  the  opinion  in  that  case  should  be  overruled,  but  we  see 
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m)  reason  for  departing  from  the  rule  we  then  laid  down.  We,  there- 
fore, conclude  that  the  circuit  court  erred  In  dismissing  the  plaintiff's 
petition. 

As  to  the  apportionment,  if  an  error  was  made  In  thl^i  matter  it 
may  be  corrected  in  the  circuit  court  by  a  proper  apportionment. 
The  rule  is  that  an  answer  complaining  of  an  apportionment  is  bad 
unless  it  shows  that  under  the  proper  apportionment  a  less  amount 
would  have  been  assigned  to  the  defendant  than  was  assigned  to  him. 
This  the  answer  before  us  does  not  do,  and,  therefore,  a  demurrer 
to  this  part  of  the  answer  should  have  been  sustained.  (McHenry 
V.  Selvage,  99  Ky.,  232;  Dumesnil  v.  Stone  Co.,  109  Ky.,  1;  Barber 
Asphalt  Co.  V.  Gaar,  115  Ky.,  334.) 

Judgment  reversed  and  cause  remanded,  for  further  proceedings 
consistent  herewith. 


CHAHlLSaS  V.  HUKLEY,  BR. 
(Filed  April  17,  1908— Not  to  be  reported.) 
P.  B.  Stratton  for  appellant. 
Roscoe  Vanover  for  appellee. 
Appeal  from  Pike  Circuit  Court. 
Opinion  of  the  court  by  Judge  Nunn,  affirming. 

This  appeal  is  from  a  verdict  and  Judgment  in  behalf  of  appellee 
for  $350,  recovered  in  an  action  for  slander. 

The  evidence  Is  not  In  the  record,  nor  Is  there  a  bill  of  exceptions; 
consequently,  there  Is  nothing  for  the  court  to  consider  except  the 
sufficiency  of  the  pleadings.  This  has  been  too  often  decided  by 
this  court  to  need  citation  of  authorities.  We  have  examined  the 
petition  and  amended  petitions  and  find  that  a  cause  of  action  is 
clearly  stated  therein  in  behalf  of  appellee,  and  we  must  presume 
that  the  evidence  authorized  the  verdict. 

For  these  reasons  the  judgment  of  the  lower  court  Is  affirmed, 
with  damages. 


BOARD  OF  EQUALIZATION  OF  CAMPBBLL  COUNTY  v.  L.  ft  N. 

R.  R.   CO. 

(Filed  April  15,  1908— Not  to  be  reported.) 

1.  Railroads— Taxation— Assessment  of  Bridge  Property— The  ques- 
tion Involved  upon  this  appeal  Is  as  to  the  mode  of  assessment  of  ap- 
pellee's bridge,  whether  it  should  be  assessed  by  the  railroad  com- 
mission, or  the  local  authorities  in  Campbell  county.  After  the  con- 
sideration of  authorities  cited,  it  is  held  that  the  power  of  the  Legis- 
lature to  vest  in  a  state  board  the  assessment  of  property  for  local 
taxation  is  no  longer  an  open  question,  and  further  that  the  fact 
that  the  bridge  in  question  is  used  for  purposes  other  than  the  rail- 
road's use  of  it,  does  not  render  it  any  less  "railroad  property." 

2.  Same — Question  One  of  Ownership — The  question  here  is  one 
of  ownership.  If  it  is  railroad  property  used  in  connection  with  the 
operation  of  a  railroad,  it  is  assessable  by  the  railroad  commission, 
and  the  fact  that  a  portion  of  the  bridge  is  used  for  other  purposes 
does  not  give  the  local  officers  the  right  to  assess  it. 
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John  W.  Heuver  and  Brent  Spence  for  appellant. 

H.  L.  9tone,  C.  H.  Moorman  and  Benjamin  D.  Warfield  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  affirming. 

The  question  involved  on  this  appeal  is,  whether  or  not  the  bridge 
formerly  owned  by  the  Newport  &  Cincinnati  Bridge  Company,  but 
now  the  property  of  appellee  by  virtue  of  a  conveyance  executed  by 
the  former  to  the  latter  on  July  26th,  1904,  should  be  assessed  for 
taxation  by  the  Railroad  Commission  or  by  the  local  authorities  in 
Campbell  county. 

The  property  in  question  was  assessed  by  the  Board  of  Bqualiza- 
tion  of  Campbell  county,  at  $1,500,000.  From  this  action  of  the 
board,  an  appeal  was  taken  by  the  Louisville  &  Nashville  Railroad 
Company,  to  the  county  court.  There  it  was  adjudged  that  the  as- 
sessment was  Invalid,  and  that  the  same  be  stricken  from  the  as- 
sessment book.  From  that  Judgment  an  appeal  was  prosecuted  to 
the  circuit  court  of  Campbell  county.  There  it  was  adjudged  that, 
at  the  time  of  making  the  assessment,  there  was  no  power  in  the 
board  of  equalization,  or  in  the  county  assessor,  to  assess  the  prop- 
erty in  question,  and  that  at  said  time  all  such  power  was  in  the 
railroad  commission  and  not  elsewhere.  The  Judgment  further 
directed  that  the  assessment  be  stricken  from  the  assessor's  book, 
and  that  the  sheriff  of  Campbell  county  collect  no  taxes  thereon. 
From  this  Judgment  the  Board  of  Equalization  of  Campbell  county 
prosecutes  this  appeal. 

For  a  number  of  years  prior  to  the  adoj^ion  of  the  present  con- 
stitution, it  was  the  settled  policy  of  this  State  that  railroad  prop- 
erty should  be  assessed  as  an  entirety.  By  an  act  of  1864  the  rail- 
roads were  assessed  at  $20,000  per  mile,  and  were  required  to  pay 
annually  the  same  rate  of  tax  on  that  assessment  as  was  levied  by 
law  on  real  estate.  In  the  case  of  Applegate  v.  Ernst,  3  Bush,  648, 
the  court  held  that  fragmentary  taxation  of  railroads  would  be  un- 
Just,  injurious,  and  contrary  to  public  policy,  and  that,  under  the 
above  act,  they  were  taxable  for  State  revenue  and  were  not  a  fit 
subject  for  local  taxation.  By  an  amended  act,  of  March  17th,  1876, 
(1  Acts  1876,  page  78)  local  taxation  of  railroads  was  authorized,  and 
the  assessment  thereof  by  local  assessors  was  provided  for.  ESvidently 
thl0  method'  of  assessment  was  soon  found  to  be  unsatisfactory,  for  by 
an  act  of  April  3rd,  1878  (lActs  1878,  page  82),  It  was  provided  that 
the  assessment  of  railroad  property,  whether  for  State,  county  or 
other  purposes,  should  be  made  by  a  board  of  equalization  appointed 
by  the  (Governor  for  that  purpose.  By  an  act  of  April  19th,  1882 
(1  Acts  1881-1882,  page  66)  the  power  of  assessment  was  rested  in 
a  railroad  commission. 

]bi  the  case  of  C,  N.  O.  &  T.  P.  R'y.  Co.  v.  Commonwealth,  81  Ky., 
492,  this  court  gives  the  reason  why  railroad  property  should  not  be 
assessed  by  the  local  officers  of  each  county,  but  should 'be  assessed 
by  a  central  board,  and  in  the  opinion  it  is  said: 

'*The  principal  object  of  the  Legislature  in  having  this  board  of  com- 
missioners to  assess  and  supervise  the  taxing  of  such  corporations  was, 
that  no  Injustice  might  be  done  the  companies  by  subjecting  their 
property  to  fragmentary  assessments,  subject  to  the  revision  of  the 
supervising  board  of  each  county  through  which  the  road  might  run. 
Fragmentary  taxation  of  the  same  line  of  road  by  a  dozen  or  more 
different  assessors  would  scarcely  produce  that  uniformity  In  assess- 
ment BO  absolutely  essential  to  produce  equality  in  taxation,  and  the 
legislative  purpose  was  to  obviate  such  an  objection  and  have  a  uni- 
form assessment  of  this  class  of  property,  and  no  wiser  suggestion 
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could  have  been  well  made  than  to  place  the  valuation  in  the  hands 
of  Intelligent  free-holders,  to  be  selected  by  the  executive  of  the 
State,  thus  removing  the  question  of  value  from  local  influences  and 
prejudices  that  often  result  in  imposing  upon  such  corporations  op- 
pressive burdens." 

Thus  it  will  be  seen  that,  at  the  time  of  the  adoption  of  the  present 
Constitution  in  1891,  it  was  the  settled  policy  of  the  State  that  local 
taxation  of  railroads  should  be  ba&ed  entirely  upon  the  assessonient 
made  by  the  railroad  commission. 

Section  182  of  the  Constitution  adopted  in  1891  is  as  follows: 
"Nothing  in  this  Constitution  shall  be  construed  to  prevent  the  General 
Assembly  from  providing,  by  law,  how  railroads  and  railroad  property 
shall  be  assessed  and  how  taxes  thereon  shall  be  collected.  And, 
until  otherwise  provided,  the  present  law  on  said  subject  shall  re- 
main in  force."  Thus  it  will  be  seen  that  the  framers  of  the  Con- 
stitution recognized  the  propriety  of  providing  that  railroad  property 
should  be  assessed  in  a  manner  different  from  the  assessment  of  prop- 
erty generally.  Prior  to  the  adoption  of  the  present  Constitution,  it 
was  differently  assessed,  and  by  the  section  above  referred  to,  the 
power  was  expressly  given  to  the  General  Assembly  to  provide,  by 
law,  how  railroads  and  railroad  property  should  be  assessed;  and  it 
was  further  provided  that  the  law  then  ill  force  should  remain  until 
it  should  be  changed  by  the  Legislature.  Since  that  time  the  Legisla- 
ture, instead  of  changing  the  system,  has  practically  continued  It  in 
force,  and  such  continuation  has  been  repeatedly  recognized  and  en- 
forced by  this  court.  "(Louisville  &  Nashville  Railroad  Co.  v.  City 
of  Louisville,  16  Ky.  Law  Rep.,  796;  Commonwealth,  By,  &c.  v.  Union 
R.  T.  Co.,  26  Ky.  L«aw  Rep.,  23.) 

By  the  act  of  March  16th,  1906  (Acts  of  1906,  page  139),  it  is  pro- 
vided that  "the  president  or  chief  officer  of  each  railroad  company, 
or  other  corporation  owning  or  operating  a  railroad  line,  in  whole  or 
in  part,  in  this  State,  and  all  railroad  bridge  companies  owning  or 
operating  the  bridge  spanning  a  river  constituting  the  boundary  of 
this  State  shall,  on  or  before  the  first  of  August  in  each  year,  return 
to  the  Auditor  of  Public  Accounts  of  the  State,  under  oaUi,  the  total 
length  of  such  railroad,  including  the  length  thereof  beyond  the 
limits  of  the  State,"  &c.  Counsel  for  appellant  Insist  that  this 
act  does  not  place  the  power  in  the  railroad  commission  to  assess 
for  taxation  the  bridge  in  question.  It  is  unnecessary  to  determine 
whether  or  not  the  expression  "all  railroad  bridge  companies"  in- 
cludes the  bridge  of  appellee.  The  record  shows  that  the  bridge 
in  question  was  conveyed  to  appellee  in  the  year  1904,  and  is  now 
the  property  of  appellee.  By  the  acts  in  force  prior  to  the  act  of  1906, 
all  railroad  property  was  subject  to  taxation  by  this  State,  and  the 
assessment  thereof  was  to  be  fixed  by  the  railroad  commission  idone. 
It  was  not  intended  that  any  property  belonging  to  a  railroad  com- 
pany should  be  exempt  from  taxation.  In  our  opinion,  therefore,  the 
bridise  in  question,  being  owned,  by  appellee,  was  taxable  even  prior 
to  the  act  of  1906;  and  being  taxable  as  railroad  property,  it  was 
proper  that  the  assessment  thereof  be  made  by  the  railroad  commis- 
sion. 

'  It  is  contended  by  counsel  for  appellant  that,  under  section  181 
of  the  Constitution,  the  Legislature  can  not  vest  in  the  raihroad  com- 
mission power  to  assess  for  taxation  property  not  strictly  "railroad 
property,"  as  that  section  provides  that  "the  General  Assembly  shall 
not  impose  taxes  for  the  purposes  of  any  county,  city,  town  or  other 
municipal  corporation,  but,  may,  by  general  laws,  confer  on  the  pro- 
per authorities  thereot  respectively,  the  power  to  assess  and  collect 
such  taxes;"  It  being  argued  that  it  is  clear  by  this  language  .that 
the  power  is  constitutionally  vested  in  the  local  authorities,  and  can 
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not  be  placed  elsewhere,  the  only  exception  being  in  regard  to  rail- 
roads and  railroad  property;  and  it  is  insisted  that  "railroad  property," 
within  the  meaning  of  this  constitutional  provision,  is  only  such 
property  as  is  necessarily  incident  to  the  operation  of  a  railroad. 
In  this  connection,  our  attention  is  called  to  the  fact  that  the  bridge 
in  questioA  is  used  not  only  for  the  purpose  of  accomodating  the 
trains  of  appellee,  but  that  it  has  two  tracks  upon  which  street  cars 
run;  also  a  wagon- way  and  paths  for  foot  passengers.  In  the  first 
place,  we  may  say  that  the  construction  placed  upon  section  181  by 
counsel  for  appellant,  is  not  the  one  adopted  by  this  court. 

In  the  case  of  South  Covington  &  Cincinnati  Street  Railway  Co. 
V.  Town  of  Bellevue, .  105  Ky.,  283,  this  court  said:  "The  fallacy 
of  this  argument  lies  in  the  meaning  given  to  the  word  'assess.'  In 
the  place  used,  it  means  to  levy  a  tax,  and  does  not  mean  the 
valuation  of  property  for  taxation.  That  the  constitution  makers  did 
not  intend  to  forbid  the  valuation  of  property  for  local  taxation  by 
tbe  State  board  is  apparent  from  their  continuing  in  force  that' method 
of  valuation  of  railroads  for  taxation,  and  which  is  now  in  force." 
Again,  the  power  of  the  Legislature  to  vest  the  State  board  with 
power  to  assess  tangible  property  for  local  taxation  by  counties,  cities, 
towns  and  taxing  districts  was  upheld  in  City  of  Louisville  v.  Louis- 
ville Public  TVlarehouse  Co.,  107  Ky.,  184.  In  that  case,  tLis  court 
held  that  the  city  assessor  of  Louisville  had  no  power  to  assess  dis- 
tilled spirits  in  bonded  warehouses,  but  that  the  assessment  of  such 
property  must  be  madie  by  .the  State  Board  of  Valuation  and  Asaess- 
ment.  not  only  for  State,  but  county,  city,  town  and  district  taxation. 

From  these  authorities  it  will  be  seen  that  the  power  of  the  Legis- 
lature to  vest  in  a  State  board  the  authority  to  assess  either  tangible 
or  intangible  property  for  local  taxation  is  no  longer  an  open  question. 
Furthermore,  the  fact  that  the  bridge  in  question  is  used  for  other 
than  railroad  purposes  does  not  make  it  any  the  less  "railroad  prop- 
,erty."  So  long  as  the  railroad  is  permitted  to,  and  does,  own  the 
'bridge,  it  should  be  taxed  as  any  other  railroad  property.  It  is  sug- 
gested that,  under  section  192  of  the  Constitution  and  section  567  of 
the  Kentucky  Statutes,  the  appellee  has  no  power  to  own  or  operate 
a  structure  of  this  character.  It  does  not  appear  from  the  record, 
however,  that  by  owning  and  operating  the  bridge  in  question  the 
appellee  has  engaged  in  a  business  other  than  that  expressly  author- 
ized by  its  charter  or  the  law  under  which  it  was  organized,  nor  that 
it  holds  any  real  estate  except  such  as  is  proper  for  carrying  on  its 
legitimate  business;  nor  does  it  appear  that  the  bridge  has  been 
owned  by  appellee  for  a  longer  period  than  five  years,  nor  is  there 
anything  In  the  record  to  indicate  what  appellee's  charter  rights  are 
with  respect  to  owning  or  operating  a  bridge  of  this  character.  Fur- 
thermore, we  could  not  determine  in  this  proceeding  the  question, 
whether  or  not  appellee  has  the  right  to  own  and  maintain  a  bridge 
of  the  character  of  the  one  in  question. 

Counsel  for  appellant  cite  several  cases  In  support  of  the  position 
that  a  bridge  like  the  one  under  discussion  Is  not  "railroad  property," 
and  should  not,  therefore,  be  assessed  by  the  railroad  commission; 
among  them,  the  cases  of  St.  Louis  &  S.  V.  R'y.  Co.  v.  Williams,  (Ark.), 
13  S.  W.,  796;  St.  Joseph  ft  G.  I.  R.  Co.  v.  Devereux,  Sheriff,  41  Fed. 
Rep.,  14;  Chicago  &  Alton  R.  Co.  v.  People,  Bx  Rel.,  29  L.  R.  A.,  69; 
State  ▼.  Mississippi  River  Bridge  Co.,  19  S.  W.,  421,  and  Cass  County  v. 
Chicago,  B.  ft  Q.  R.  Co.,  41  N.  W.,  246. 

In  the  case  of  St.  Louis  ft  S.  V.  R'y.  Co.  v.  Williams,  supra,  it  was 
contended  that  the  bridge  In  question  should  be  assessed  for  taxa- 
tion to  the  appellant  railway,  on  the  theory  that  it  was  used  by  said 
railway.    In  the  opinion  the  question  is  thus  stated:   "The  question 
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is,  does  the  railway  own  or  operate  the  bridge  as  a  part  of  its  road, 
or  is  it  owned  or  operated  independently?"  In  passing  upon  this 
point  the  court  said:  "There  is  nothing  to  show  that  the  railway  com- 
pany is  the  substantial  owner  of  the  bridge  by  reason  of  owning  the 
stock,  and  the  case  is  therefore  unlike  that  of  State  v.  Depot  Com- 
pany, 43  N.  W.  Rep.,  840,  which  the  appellant  relies  upon." 

In  the  case  of  St.  Joseph  &  G.  I.  R.  Co.  v.  Devereux,  SherlfF,  supra, 
it  does  not  appear  how  the  bridge  was  acquired  by  the  appellant, 
whether  by  purchase  or  by  acquisition  of  all  its  stock.  The  court,  in 
holding  the  bridge  subject  to  taxation,  said:  "It  is  a  costly  structure, 
used  for  purposes  of  general  travel;  and  the  fact  that  the  railroad 
company  has  its  rails  upon  it  and  runs  its  cars  across  it  does  not 
destroy  its  character  as  an  independent  structure." 

In  the  case  of  Chicago  &  Alton  R.  Co.  v.  People,  Ex  Rel.,  supra,  ap- 
pellant claimed  the  right  to  assess  as  railroad  property  a  bridge. 
Its  claims  of  ownership  of  this  property  was  based  on  a  lease.  The 
lease  was  forever,  provided  the  lessee  should  keep  and  perform  its 
terms  and  conditions,  but  if  it  failed,  the  lessor  had  the  right  to  re- 
enter and  take  possession  of  the  property.  The  decision  turned 
on  the  ownership  of  the  property.  The  court  said:  "Whether  objector 
had  the  right  to  demand  that  the  assessment  should  be  against  it  as 
for  railroad  property,  in  our  view  of  the  case,  depends  upon  the  owner- 
ship of  the  property.  If  the  railroad  company  was  the  owner,  it  could 
not  be  lawfully  assessed  under  section  1,  chapter  120,  supra,  but  only 
by  the  State  Board  of  E^qualization,  as  railroad  track."  And,  again, 
in  holding  the  property  subject  to  local  taxation,  the  court  said: 
"Eiither  from  necessity  or  of  its  own  volition,  appellant  has  never  be- 
come the  absolute  owner  of  the  property,  but  has  left  the  real  title 
to  the  same  in  the  Mississippi  Bridge  Company,  and  it  is  therefore 
subject  to  taxation  against  the  latter  by  Uie  township  assessor  of  the 
town  in  which  it  Is  located." 

In  the  case  of  State  v.  Mississippi  River  Bridge  Company,  supra, 
it  was  held  that  "a  railroad  bridge  may  lawfully  be  segregated,  fot 
the  purpose  of  taxation,  from  a  railway  line  in  connection  with  which 
it  is  used,  where  its  ownership  is  separate  from  the  railway."  It 
was  held  that  the  bridge  should  be  taxed  to  the  bridge  company,  as 
the  legal  title  was  in  that  company.  In  the  opinion  it  is  said:  "It  is 
clear,  from  this  statement  of  the  substance  of  the  instrument,  that, 
notwithstanding  the  long  term  of  tenancy  may  normally  endure,  the 
paramount  title  remains  in  the  bridge  company.  The  lease  is  sub- 
ject to  a  defeasance,  in  event  of  any  failure,  on  the  part  of  the  les- 
see, to  meet  all  of  its  requirements,  and  its  entire  scope  and  effect 
exclude  the  notion  o  fany  attempt  at  a  transfer  of  the  title  outright. 
This  view  of  it  results  in  the  ruling  that  the  property  is  yet  'owned' 
by  the  bridge  company,  within  the  meaning  of  the  section  for  the 
taxation." 

The  cases  of  Cass  County  r.  Chicago  B.  &  Q.  R.  Co.,  41  N.  W.,  246, 
and  Chicago,  B.  ft  Q.  R.  Co.  v.  School  District  No.  1,  Id.,  249,  held  that 
the  Nebraska  Statutes  does  not  require  the  return  to  the  State  board 
of  a  bridge  constructed  across  the  Missouri  River;  that  said  river 
being  a  navigable  stream,  the  right  to  bridge  it  can  be  obtained  only 
by  law  of  Congress  and  not  by  authority  from  the  State.  The  opin- 
ions hold  that  such  bridges,  when  constructed,  are  not  parts  of  the 
roadbeds  or  superstructures.  It  is  also  held  that  such  bridges  are  not 
assessable  by  the  State  Board  of  Equalization  for  the  reason  that 
section  40  of  tho  Nebraska  Statutes  specifically  declares  that  said 
board,  in  making  their  assessment  and  valuation,  "shall  not  assess 
the  value  of  any  machine  or  repair  shop,  or  general  office  buildings, 
storehouses,  or  any  real  or  personal  property,  situated  outside  of  the 
right  of  way  or  depot  grounds  of  such  company."  The  court  held 
that  this  exception  to  the  general  law  excluded  the  bridge  property 
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from  assessment  by  the  State  Board  of  Equalization  and  Assessment. 

It  will  be  seen,  therefore,  that  these  cases  are  different  from  the 
case  under  consideration  in  that  the  language  defining  the  character 
of  property  assessable  by  the  State  board,  as  well  as  the  statutory 
exceptions  thereto,  are  not  similar  to  ours. 

By  the  decided  weight  of  authority,  we  think  the  whole  question 
depends  upon  the  ownership  of  the  bridge  In  question.  If  it  be  rail- 
road property  used  in  connection  with  the  operation  of  a  railroad,  it 
is  then  assessable  by  the  railroad  commission.  The  fact  that  a  por- 
tion of  the  bridge  may  be  used  for  other  than  railroad  purposes  does 
not,  we  think,  give  the  right  to  the  local  officers  of  the  county  to  as- 
sess the  same. 

For  the  foregoing  reasons  the  Judgment  is  affirmed. 


KENNEDY  v.  COMMONWEALTH. 
(Piled  April  15  .1908— Not  to  be  reported.) 

1.  Jury — Statement  by  Member  of— rEffort  to  Discharge — A  stat^^ 
ment  by  a  member  of  the  Jury  during  the  trial  of  appellant 
to  the  court  that  he  desired  to  hear  the  evidence,  evidencing 
some  impatience  at  a  wrangle  of  the  lawyers,  while  it  may  have  been 
indiscreet,  was  not  sufficient  cause  to  warrant  the  court  to  discharge 
the  jury' 

2.  Grand  Jury — Member  of  May  Disclose  Evidence  Before  It — By  the 
provisions  of  section  113  Criminal  Code,  a  member  of  the  grand  Jury 
may  be  required  to  disclose  testimony  given  before  it,  and  as  the 
defendant  had  undertaken  to  impeach  a  witness  by  one  member  of 
the  grand  Jury,  the  Commonwealth  was  properly  permitted  to  sus- 
tain him  by  another.       (Former  appeal,  31  Ky.  Law  Rep.,  546.) 

M.  C.  Saufley,  G.  B.  Saufiey,  C.  C.  Williams,  T.  H.  Shanks  and  W.  H. 
Shsmks  for  appellant 

James  Breathitt,  Tom.  B.  McGregor  and  Chas.  H.  Morris  for  appel- 
lee. 

Appeal  from  Lincoln  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

James  Kennedy  shot  and  killed  Milton  Estes.  He  was  indicted 
on  the  charge  of  murder  and  being  tried  was  found  guilty  and  his 
punishment  fixed  at  imprisonment  in  the  penitentiary  for  life.  He 
appealed  to  this  court  and  the  Judgment  was  reversed.  (Kennedy  v. 
Commonwealth,  31  Ky.  Law  Rep.,  546.)  On  a  return  of  the  case  to 
the  circuit  court  it  was  tried  a  second  time.  The  Jury  again  found  him 
guilty  as  charged,  and  fixed  his  punishment  at  imprisonuMnt  in  the 
penitentiary  for  life.  The  court  refused  to  grant  a  new  trial,  and  he 
appeals. 

The  court  did  not  err  in  refusing  to  discharge  the  Jury  on  the  ground 
of  misconduct  on  the  part  of  the  Jury  and  of  the  Commonwealth 
attorney.  The  misconduct  on  the  part  of  the  Jury  consisted  in  this, 
that  one  of  the  Jurors  said  at  one  point  in  the  proceedings  that  a 
queiBtion  had  been  asked  a  number  of  times  before  during  the  intro- 
duction of  the  Commonwealth's  evidence,  exhibiting  impatience  with 
the  controversy  that  was  going  on  between  the  lawyers;  at  another 
time  during  a  similar  discussion  he  said  "Judge  we  want  to  hear  the 
evidence"  or  words  to  that  effect.  The  Juryman  may  have  acted  in- 
discreetly, but  there  was  nothing  in  his  conduct  to  warrant  the  court 
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In  discharging  the  Jury.  The  misconduct  charged  to  the  Common* 
wealth  attorney  was  in  his  repeating  to  the  jury  a  statement  made 
by  a  witness  and  smiling  at  the  time.  What  he  meant  by  smiling  we 
do  not  know,  but  as  he  only  used  the  words  of  the  witness,  there  was 
nothing  in  this  to  impair  the  defendant's  having  a  fair  trial. 

The  Commonwealth  proved  by  a  number  of  witnesses  that  Kennedy 
threatened  to  kill  Estes.  Kennedy  proved  by  about  the  same  number 
that  Estes  had  threatened  to  kill  him.  He  offered  to  prove  by  John 
Payne,  that,  about  six  weeks  before  the  homicide  he  had  a  rifle  which 
he  proposed  to  sell  ESstes  and  while  they  were  talking  Kennedy 
rode  by,  and  Estes  then  said,  "I  would  like  to  have  a  rifle  now  to  put 
one  Just  where  his  suspenders  cross  his  back."  The  court  refused 
to  allow  the  evidence  to  be  given  on  the  ground  that  it  was  not  a  threat 
but  only  a  statement  showing  hatred.  The  evidence,  if  admitted, 
could  not  have  affected  the  result;  for  there  was  abundant  evidence 
of  threats  made  by  Estes  against  Kennedy  on  the  day  of  the  homi- 
cide and  on  other  days  previous  to  it,  which  was  uncontradicted  and 
this  evidence,  if  admitted,  would  have  added  nothing  to  what  was  al- 
ready shown  in  the  case. 

The  court  allowed  the  defendant  to  prove  that  the  alley  for  ten 
or  twelve  years  had  been  open  and  was  not  closed  up.  It  also  al- 
lowed him  to  state  that  he  regarded  it  as  a  public  alley  and  went  into 
it  for  this  reason.  If  the  other  evidence  offered  by  him  as  to  the 
use  of  the  alley  by  the  public,  had  been  admitted,  it  would  have 
thrown  no  light  upon  the  merits  of  the  homicide,  and  therefore  the 
exclusion  of  the  evidence  was  in  no  manner  prejudicial  to  the  defen- 
dant's substantial  rights. 

The  defendant  filed  an  affidavit  for  a  continuance  on  the  ground 
that  P.  E.  Parrish,  a  witness  for  him,  was  sick  and  could  not  be 
present  at  the  trial.  The  court  allowed  the  statement  of  the  affidavit 
to  be  read  as  the  deposition  of  Parrish.  In  it  Parrish  stated  that 
he  was  a  member  of  the  grand  Jury  who  found  the  indictment,  that 
Bud  Payne,  Babe  DeBorde  and  Harvey  Foley  testified  before  the 
grand  Jury,  and  in  effect  stated  that  they  did  not  see  the  shooting  or 
know  how  it  occurred.  Bud  Payne,  Babe  DeBorde  and  Harvey  Foley 
were  introduced  on  the  trial  as  witnesses  for  the  Commonwealth. 
They  testified  that  they  did  see  the  shooting*  and  stated  in  effect 
that  Kennedy  began  the  difficulty  by  drawing  his  pistol  and  shooting 
first  at  Estes.  After  the  Commonwealth  had  closed  its  case,  the 
defendant  read  to  the  Jury  the  deposition  of  Parrish  to  contradict  these 
three  witnesses.  After  the  deposition  of  Parrish  was  read  the  Com- 
monwealth was  allowed  to  introduce  another  member  of  the  grand 
Jury  who  testified  in  substance  that  he  had  heard  the  testimony  of 
Payne»  DeBorde  and  Foley  before  the  grand  Jury  and  that  their 
testimony  before  the  grand  Jury  was  the  same  as  on  the  trial.  The 
defendant  objected  to  this  evidence,  but  we  do  not  see  that  he  has 
any  substantial  grounds  for  complaint.  By  section  113  of  the  Crim- 
inal Code,  a  member  of  the  grand  Jury  may  be  required  to  disclose  the 
testimony  of  a  witness  before  the  grand  Jury  for  the  purpose  of  ascer- 
taining the  consistency  of  the  testimony  given  by  the  witness  on  the 
trial.  As  the  defendant  had  undertaken  to  impeach  the  Common* 
wealth's  witnesses  by  one  member  of  the  grand  Jury  the  Common- 
wealth was  properly  permitted  to  sustain  its  witnesses  by  other 
members  of  the  grand  Jury.  It  is  true  that  the  court  should  have 
admonished  the  jury  as  to  the  purpose  for  which  the  evidence  was 
allowed,  and  that  this  he  failed  to  do,  but  the  examination  did  not 
bring  out  any  fact  which  the  witnesses  had  not  stated  on  the  trial. 
The  whole  of  the  inquiry  was  directed  to  ascertain  whether  the 
Commonwealth's  witnesses  referred  to,  had  testified  before  the  grand 
Jury  as  they  testified  on  the  trial.  The  Jury  could  not  have  mis- 
understood the  purpose  of  the  evidence,  and  as  nothing  new  was 
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brought  out,  the  defendant  could  not  have  been  prejudiced  by  the 
failure  of  the  court  to  admonish  the  jury  as  to  the  purpose  for  which 
the  evidence  was  admitted.  In  the  cases  in  which  this  court  has 
held  it  error  not  to  give  such  admonition,  the  witness  stated  facts 
which  had  not  otherwise  appeared,  but  in  the  case  at  bar  the  mem- 
bers of  the  grand  jury  stated  that  the  witnesses  had  said  nothing 
more  than  they  had  testified  to  on  the  trial.  The  court  instructed  the 
Jury  as  follows: 

"If  you  believe  from  the  evidence  that  at  the  time  James  Kennedy 
shot  at  and  killed  the  defendant,  Milt  Estes  (if  you  shall  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  he  did  so),  he  believed 
and  had  reasonable  grounds  to  believe,  that  he  was  then  and  there, 
in  danger  of  death  or  the  infliction  of  some  other  great  bodily  harm 
at  the  hands  of  the  deceased,  and  that  it  was  necessary  or  was  believed 
by  the  defendant  in  the  exercise  of  a  reasonable  judgment  to  be 
necessary  to  shoot  at  and  kill  the  deceased  in  order  to  avert  that 
danger,  real  or  to  the  defendant  apparent,  then  you  will  find  the  de- 
fendant not  guilty  on  the  ground  of  self  defense  and  apparent  neces- 
sity thereof;  but  If  you  shall  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant,  when  he  was  in  no  danger,  or 
apparent  danger  of  death  or  great  bodily  harm  at  the  hands  of  Estes, 
began  the  difficulty  by  shooting  at  Estes  or  making  demonstration  to 
shoot  at  him,  and  so  made  the  danger  to  himself  excusable  on  the 
part  of  Estes  in  his  necessary  or  apparently  necessary  self  defense, 
or  if  the  combat  was  voluntarily  engaged  in  by  both,  then  in  each 
event  the  defendant  can  not  be  acquitted  on  the  grounds  of  self- 
defense." 

This  instruction  is  verbatim  the  Instruction  which  this  court  directed 
to  be  given  on  the  former  appeal.  We  can  not  see  that  it  was  in 
anywise  erroneous.  The  jury  were  elsewhere  told  that  if  upon  the 
whole  case,  they  had  a  reasonable  doubt  that  the  defendant  had  been 
proven  guilty,  they  should  find  him  not  guilty.  They  could  not  there- 
fore find  him  guilty  under  this  instruction  unless  they  believed  the 
facts  herein  set  out  beyond  a  reasonable  doubt.  (Oday  v.  Common- 
wealth, 30  Ky.  Law  Rep.,  848.)  The  opinion  delivered  on  the  former 
appeal  is  the  law  of  the  case.  The  facts  of  the  case  appear  in  the 
opinion  delivered  on  the  former  appeal. 

Judgment  afllrmed. 


BURTON   V.   MONTICELLO   AND   BURNSIDE   TURNPIKE    CO. 
(Filed  April  15,  1908— Not  to  be  reported.) 

1.  Turnpikes — Action  to  Recover  Tolls — The  fact  that  a  turnpike  was 
insufficient  can  not  be  shown  in  an  action  to  recover  tolls  paid.  The 
remedy  that  the  statute  provides  must  be  followed. 

2.  Transfer  of  Actions— *Thls  was  simply  an  action  to  recover  money 
had  and  received  and  the  court  below  did  not  err  in  transferring  it  to 
the  common  law  docket. 

Virgil  P.  Smith  for  appellant. 

Harrison  &  Harrison  for  appellee. 

Appeal  from  Wasme  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

Chas.  H.  Burton  runs  two  vehicles  from  Burnslde  to  Montlcello 
and  paid   the  Montlcello  and  Burnslde  Turnpike  Co.,   the  tolls   de- 
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manded  by  it.  He  brought  this  suit  against  the'  turnpike  company, 
charging  that  within  five  years  before  the  filing  of  the  petition  he 
had  so  paid  it  in  tolls  $4,824;  that  the  charges  were  excessive  and 
not  warranted  by  law,  and  he  prayed  judgment  for  the  excess  which 
had  been  collected  of  him  beyond  that  which  the  company  was  au- 
thorized to  charge.  The  court  transferred  the  action  from  the  equity 
to  the  common  law  docket,  and  on  final  hearing  dismissed  the  peti- 
tion.   From  this  Judgment  he  appeals. 

If  the  turnpike  was  not  as  wide  as  the  law  required  or  if  it  was 
not  maintained  in  proper  condition,  the  remedies  provided  by  statute 
must  be  followed.  The  fact  that  the  pike  was  insufiicient  can  not  be 
shown  in  an  action  like  this  to  recover  tolls  paid.  (Kennedy  v.  Crum, 
16  Ky.  Law  Rep.,  257;  26  S.  W.,  190;  Shewmaker  v.  Turnpike  Co.,  18 
Ky.  Law  Rep.,  221,  35  S.  W.,  1040.) 

One  of  the  appellant's  vehicles  left  Montlcello  every  morning,  mak- 
ing the  trip  to  Bumside  and  back  that  day.  It  had  seats  within  for 
nine  passengers.  On  this  vehicle  the  turnpike  company  charged  55 
cents  toll  at  each  toll  gate.  Appellant's  other  vehicle  left  Bumside 
every  morning,  for  Monticello,  returning  the  next  morning;  it  had 
seats  within  for  six  passengers.  The  turnpike  company  charged  35 
cents  toll  on  this  vehicle  at  each  gate.  Section  4724  Kentucky  Statu- 
tes, regulating  the  rate  of  toll  on  turnpikes,  contains,  among  other 
things,  the  following: 

"For  each  pleasure  carriage  or  hackney  coach  drawn  by  two  horses 
or  mules  25  cents." 

"For  each  stage  coach  having  seats  within  for  six  passengers,  35 
cents.    For  same  for  nine  passengers  55  cents." 

The  statute  recognizes  a  distinction  between  pleasure  coaches  or 
hackney  coaches  on  one  hand  and  stage  coaches  on  the  other.  A 
hackney  coach  is  a  coach  which  is  hired  out;  a  stage  coach  is  one 
which  is  used  by  the  owner  to  carry  passengers  from  one  point  to 
another.  A  stage  coach  is  not  hired  out.  It  remains  in  the  posses- 
sion of  the  owner.  Under  the  agreed  facts,  appellant's  vehicles  were 
stage  coaches  and  were  properly  charged  toll  as  such. 

They  were  used  for  the  carrying  of  passengers,  express  matter, 
and  the  mails  between  Burnside  and  Monticello.  The  larger  vehicle 
was  drawn  by  four  horses  and  the  smaller  one  by  two  horses.  The 
vehicles  were  not  hackney  coaches  or  pleasure  carriages,  but  stage 
coaches  in  which  the  owner  conducted  his  business  as  a  common 
carrier. 

The  court  did  not  err  in  transferring  the  action  from  the  equity 
to  the  common  law  docket  as  it  was  simply  an  action  to  recover 
money  had  and  received.  There  was  no  necessity  for  taking  an  ac- 
count. 

Under  the  agreed  facts  the  plaintiff  has  no  cause  for  action. 

Judgment  affirmed. 


CLINOER'S  ADM'X  v.  CHESAPEAKE  &  OHIO  OF  KENTUCKY.  Ac. 

(Filed  April  15,  1908— To  be  reported.) 

1.  Railroads — Removal  of  Causes — -Petition — Allegations  —  Conclu- 
sions— Jurisdictional  Facts — ^In  a  petition  by  a  party  to  remove  a  case 
from  the  State  court  to  the  Federal  court  an  allegation  "that  its  co- 
defendants  were  not  necessary,  nor  proper  parties  to  the  action,  and 
that  the  sole  purpose  of  the  plaintifF  in  making  other  parties  defend- 
ants was  a  fraudulent  one  to  deprive  the  petition  of  its  constitutional 
rights,"  amounts  only  to  a  conclusion  of  the  pleader,  and  the  allegation 
that  "the  negligence  charged  in  the    petition  against  its  co-defendantj 
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was  untrue,  and  known  by  the  plaintiff  to  be  untrue/'  does  not  state 
any  jurisdictional  fact.  The  question  of  negligence  or  no  negligence 
was  an  issue  solely  within  the  province  of  the  jury  to  hear  and  de- 
termine. 

2.  Same— Negligent  Injury-^oint  Ldability  of  Defendants— In  an 
injury  is  inflicted  by  two  or  more  wrongdoers,  an  action  may  be  main- 
tained against  one  or  all  of  them.  While  several  may  be  guilty  of 
several  distinct  negligent  acts,  yet  if  their  concurrent  effect  is  to  pro- 
duce an  actionable  injury  they  are  all  liable  therefor. 

3.  Same — 'Resident  and  Non-resident  Defendants — Joint  Action 
Against — Where,  In  an  action  for  damages  for  an  injury  alleged  to  have 
been  caused  by  the  negligence  of  a  non-resident  railroad  company,  and 
its  resident  conductor  who  are  jointly  sued,  this  court  can  not  assume 
that  the  conductor  is  not  guilty,  from  its  general  knowledge  of  his 
powers  and  duties,  but  if  on  the  trial  it  should  appear  from  the  evi- 
dence that  the  plaintiff  had  no  reasonable  grounds  to  believe  that  he 
was  guilty  when  the  petition  was  filed,  the  court  should  give  a  per- 
emptory instruction  to  find  for  him,  and  the  case  should  then  be  re- 
manded to  the  Federal  court. 

4.  Same — Acts  of  Incorporation — ^I>egality — 'Effect  of  Lease— Section 
769,  Kentucky  Statutes,  providing  among  other  things,  that  a  railroad 
company  "may  make  any  agreement  or  arrangement,  not  inconsistent 
with  law,  with  any  other  railroad  company"  is  not  in  conflict  with 
section  573,  Kentucky  Statutes,  providing  "that  all  provisions  of  char- 
ters and  articles  of  incorporation  which  are'  inconsistent  with  the 
provisions  of  chapter  32,  of  the  Kentucky  Statutes,  stand  repealed  to 
the  extent  of  such  conflict,"  and  under  the  contract  of  lease  by  the 
C.  ft  O.  R'y  Co.  in  Ky.  to  the  C.  ft  O.  R'y  Oo.  in  Virginia,  it  did  not 
relieve  the  Kentucky  railroad  from  its  responsibility  existing  before 
the  enactment  of  section  673,  Kentucky  Statutes. 

Allen  D.  Cole  and  Thomas  R.  Phister  for  appellant. 

Worthlngton  &  Cochran  and  W.  H.  Wadsworth  for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  reversing. 

This  appeal  is  from  an  order  of  the  circuit  court  transferring  this 
case  to  the  Federal  court  for  trial. 

The  plaintiff  (appellant)  instituted  this  action  for  $25,000  in  dam- 
ages against  appellees  for  the  alleged  negligent  killing  of  her  husband, 
who,  at  the  time  he  was  killed,  was  crossing  appellees'  road  on  a 
street  in  the  city  of  Maysville,  Kentucky.  She  charged  that  it  was 
by  the  joint  gross  negligence  of  the  three  appellees  in  the  man- 
agement and  operation  of  its  train  of  cars  that  resulted  in  the  death 
of  her  husband;  that  appellee,  the  Chesapeake  &  Ohio  Railway  Co.  of 
Kentucky,  a  Kentucky  corporation,  was  the  owner  of  the  road  and  had 
leased  it  to  appellee,  Chesapeake  &  Ohio  Railway  Co.  of  Virginia,  a 
foreign  corporation,  and  that  appellee,  Shannon  Hall,  was  the  con- 
ductor on  the  train  that  killed  Clinger. 

The  order  of  removal  was  made  upon  the  petition  of  appellee,  the 
Chesapeake  &  Ohio  Railway  Co.  of  Virginia,  a  foreign  corporation. 
It  was  alleged  in  the  petition,  in  substance,  that  it  and  the  plaintiff 
were  citizens  of  different  States;  that  its  co-defendants,  the  Chesa- 
peake ft  Ohio  Railway  Co.  of  Kentucky  and  Shannon  Hall,  were  not 
necessary  nor  proper  parties  to  the  action,  and  that  they  were  made 
defendants  for  the  sole  purpose  of  preventing  a  removel  of  the  cause 
to  the  Federal  court,  thereby  unlawfully  and  fraudulently  depriving 
the  petitioner  of  a  right  conferred  upon  it  by  the  Constitution  and 
laws  of  the  United  States;  and  averred  that  the  allegations  of  negli- 
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genoe  contained  in  plaintiff's  petition,  as  to  its  co-defendants,  were 
untrue  and  known  to  be  so  by  her  when  this  suit  was  brought.  It 
was  further  alleged  that  the  petition  of  plaintiff  stated  no  cause  of 
action  at  all  against  Its  co-defendants  or  either  of  thera. 

The  charge  that  its  co-defendants  were  not  necessary  nor  proper 
parties  to  the  action,  and  that  her  sole  purpose  in  making  them  de- 
fendants was  a  fraudulent  one  to  deprive  it  of  its  constitutional 
right,  amounts  only  to  a  conclusion  of  the  pleader.  She  could,  pos- 
sibly with  the  same  propriety,  have  stated  that  they  were  necessary 
parties,  and  that  the  petition  of  appellee  for  removal  was  for  the 
fraudulent  purpose  of  depriving  her  of  the  right  to  a  trial  of  the  case 
at  her  residence;  and  this  is  also  true  of  the  allegation  in  the  petition 
for  removal  that  the  negligence  charged  in  her  petition,  against  its 
co^efendants,  was  untrue  and  so  known  by  plaintiff  at  the  time  she 
filed  her  yetition.  This  allegation,  and  the  others  referred  to,  did  not 
state  any  Jurisdictional  fact.  The  question  of  negligence  or  mo 
negligence  was  an  issue  solely  within  the  province  of  the  Jury  to 
hear  and  determine.  (Chesapeake  &  Ohio  Railway  €o.  v.  Dixon,  179 
U.  S.,  131;  Cincinnati,  New  Orlea  ns  &  Texas  Pacific  Railway  Co.  v. 
George  Bohon,  200  U.  S.,  221;  Rutherford  v.  Illinois  Central  R.  R. 
Co.,  &c.,  27  Ky.  Law  Rep.,  397.  86  S.  W.,  199,  and  Illinois  Central  R. 
R.  Co.  V.  Sheegog's  Adm'r,  31  Ky.  Law  Rep..  691,  103  S.  W.,  323.) 

This  brings  us  to  the  last  proposition  made  in  the  petition  for  re- 
moval,  to- wit:  That  no  cause  at  all  was  stated  in  plaintiff's  petition 
against  its  co-defendants,  or  either  of  them.  All  the  defendants  were 
charged  jointly  with  gross  negligence,  which  she  alleged  produced 
the  death  of  her  husband;  and  it  is  a  well  established  rule  that  if  the 
injury  inflicted  is  produced  by  two  or  more  wrongdoers  an  action  may 
be  maintained  by  the  person  po  injured,  either  against  one  or  against 
all  of  them.  The  liability  of  the  wrongdoers  is  joint  and  several.  The 
injured  person  may  elect  whether  he  will  proceed  against  one  or 
all  of  them.  While  several  may  be  guilty  of  several  distinct  negli- 
gent acts,  yet  if  their  concurrent  effect  is  to  produce  an  actionable 
injury,  they  are  all  liable  therefor.  The  action,  properly  speaking,  is 
not  to  recover  for  the  negligent  act  or  acts,  but  it  is  to  recover  dam- 
ages for  the  injury  which  they  produced.  (Pugh  v.  C.  &  O.  Ry.  Co., 
101  Ky.,  77,  and  the  cases  above  cited.) 

It  was  alleged  in  plaintiff's  petition  that  the  C.  &  O.  R'y  Co.  in  Ken- 
tucky was  a  Kentucky  corporation,  and  owned  the  road,  butf  had 
leased  it  to  the  C.  &  O.  R'y.  Co.  in  Virginia,  which  operated  it  as  its 
agent  or  lessee,  and  that  Shannon  Hall  was  the  conductor  of  the  train 
which  was  so  negligently  managed  and  operated  that  it  produced  the 
death  of  her  husband  while  he  was  passing  along  a  street  in  the  city 
of  Ma3rsville.  It  does  not  appear  in  the  record  why  the  lower  court 
made  the  transfer,  but,  from  the  brief  of  counsel  for  appellees,  we 
presume  that  the  lower  court  determined  that  the  C.  &  O.  R'y.  Co. 
in  Kentucky,  although  admitted  to  be  the  owner  of  the  road,  was  not 
operating  it,  and  that  Shannon  Hall  was  only  the  conductor,  and  by 
reason  of  his  position  he  could  not  and  it  was  not  his  duty  to  keep  a 
lookout  for  persons  at  street  crossings.  Although  it  is  alleged  in  the 
peititon  that  the  conductor,  by  gross  negligence,  so  managed  and  oper- 
ated the  train  that  it  resulted  in  the  death  of  dinger,  we  were 
asked  to  assume  that  this  is  not  true  because  of  our  general  knowledge 
of  the  position  of  a  conductor  on  a  train.  We  also  have  some  general 
knowledge  of  the  powers  of  a  conductor,  although  his  regular  place 
upon  a  train  is  in  the  caboose.  It  may  be  that  a  conductor  has  all 
the  power  and  authority  over  the  management  and  operation  of  a  train 
that  his  title  Implies;  that  is  the  conductor  and  controller  of  it.  On 
the  trial  it  may  be  made  to  appear  that  the  train  was  being  run  at 
an  excessive  and  dangerous  rate  of  speed  through  the  city  of  Mays- 
ville  at  the  time  Clinger  was  killed,  and  which  caused  his  death,  and 
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that  the  oonductor  had  some  power  or  control  over  the  matter  of  speed 
and  could  have,  by  due  care,  prevented  «uch  a  rate  of  speed;  or  the 
evidence  might  show  that  he  was  guilty  of  actionable  negligence 
in  some  other  respect;  but  if  upon  the  trial  it  should  appear  from  the 
evidence  that  plaintiff  had  no  reasonable  grounds  to  believe,  when  she 
filed  her  petition,  that  the  oonductor  was  negligent  in  any  manner 
which  produced  the  death  of  dinger,  then,  under  the  rule  in  the  cases 
of  Illinois  Central  R.  R.  €o.  v.  Coley,  28  Ky.  Law  Rep.,  336;  Dudley 
V.  Illinois  Central  R.  R.  Co.,  29  Ky.  Law  Rep.,  1029,  and  Underwood 
V.  Illinois  Central  R.  R.  Co.,  31  Ky.  Law  Rep.,  595,  the  court  should 
give  a  peremptory  instruction  in  behalf  of  Shannon  Hall,  and  the  case 
should  be  removed  to  the  Federal  court,  unless  the  Kentucky  cor- 
poration. C.  &  O.  R'y  Co.  in  Kentucky,  the  owner  of  the  road,  is 
jointly  liable  with  the  C.  &  O.  R'y  Co.  in  Virginia,  for  the  negligent 
act9  of  any  of  the  servants  in  charge  of  the  train  which  produced  the 
injury  and  death  of  dinger. 

Th«  only  question  remaining  to  be  determined  is,  whether  the  C. 
it  O.  R'y  Co.  in  Kentucky  Is  respotisible  in  damages,  with  the  C.  & 
O.  R'y  Co.  in  Virginia,  for  the  death  of  plaintiff's  intestate.  Appellees' 
counsel  virtually  concede  that  if  the  provisions  of  the  charter  of  the 
Maysville  &  Big  Sandy  Railroad  Co.,  which  charter  the  C.  &  O.  R'y 
Co.  in  Kentucky  took  when  it  was  incorporated,  with  reference  to  its 
power  to  lease  the  road  are  in  full  force  and  effect  under  the  authority 
of  the  case  of  McCabe's  Adm'x  v.  Maysville  &  Big  Sandy  R'y  Co., 
112  Ky.,  861,  the  C.  &  O.  R'y  Co.  in  Kentucky  would  be  responsible 
jointly  with,  the  lessee,  the  Virginia  corporation.  But  contend  that 
this  provision  of  the  charter  of  the  Maysville  &  Big  Sandy  Railroad 
Co.  stands  repealed  by  section  673  of  the  Kentucky  Statutes,  which 
in  effect,  says:  That  all  provisions  of  charters  and  articles  of  incor- 
poration, which  are  inconsistent  with  the  provisions  of  chapter  32  of 
the  Kentucky  Statutes,  stand  repealed  to  the  extent  of  such  conflict; 
and  claim^sf  that  the  lease  made  by  the  C.  &  O.  R'y  Co.  in  Kentucky 
to  the  Virginia  corporation  was  made  under  the  provisions  of  section 
769,  of  the  Kentucky  Statutes.  The  first  part  of  this  section  deals 
with  the  construction  of  spurs,  tracks  or  branches  of  roads  by  rail- 
road companies  organized  in  Kentucky;  and  also  authorizes  such  cor- 
porations to  purchase  the  property  and  franchise  of  any  other  railroad 
company  not  a  competing  or  parallel  line;  then  authorizes  such  cor- 
porations to  sell  its  franchise  and  property  to  any  other  company  not 
a  competing  or  parallel  line,  or  not  otherwise  prohibited  by  law  to 
purchase;  and  after  speaking  of  other  matters,  not  germane  to  the 
matter  under  consideration,  the  section  closes  with  these  words: 
"And  may  make  any  agreement  or  arrangement,  not  inconsistent 
with  law,  with  any  other  railroad  company." 

There  is  no  claim  that  the  C.  &  O.  R'y  Co.  in  Kentucky  sold  its 
property  and  franchises  to  the  C.  &  O.  R'y  Co.  in  Virginia;  but  ap- 
pellees claim  that  the  lease  was  made  under  the  clause  of  section 
769  above  quoted,  and  that  it  exempts  the  C.  &  O.  R'y  Co.  in  Kentucky 
from  all  responsibility  while  the  C.  &  O.  Ry.  Co.  in  Virginia  controls 
and  operates  the  road.  We  deem  it  unnecessary  to  consider  and  de- 
termine whether  the  provision  of  the  charter  referred  to  in  the  Mc- 
Cabe  case,  «upra,  was  repealed  or  not  by  the  enactment  of  section 
573  of  the  Kentucky  Statutes;  for  the  reason  that,  in  our  opinion,  if 
the  lease  was  made  under  the  authority  of  section  769  of  the  Kentucky 
Statutes,  it  did  not  have  the  effect  to  relieve  the  C.  &  O.  R'y  Co.  in 
Kentucky  from  the  same  responsibility  as  existed  under  the  charter 
of  the  Maysville  &  Big  Sandy  Railroad  before  the  enactment  of  section 
573.  There  is  nothing  in  the  language  of  section  769  exempting  it 
from  liability  in  euch  a  case.  In  the  case  of  Gilbert  Logan  v.  N.  C. 
R.  R.  <:Jo.,  116  N.  C,  940,  the  court  held  that  a  railroad  company  coul  1 
not  escape  responsibility  for  negligence  by  leasing  its  road  to  another 
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company,  unless  Its  charter  or  a  subsequent  act  of  the  Legislature 
exempts  it  from  such  liability. 

In  the  case  of  The  Central  &  Montgomery  R.  R.  Co.  v.  Morris  & 
Crawford,  68  Texas,  49,  the  court  said:  "It  is  well  established  that 
a  railroad  company  can  not  transfer  or  lease  the  right  to  operate  its 
road,  BO  as  to  absolve  Itself  from  its  duties  to  the  public,  without  leg- 
islative authority.  Nor  will  a  lease  duly  authorized  by  law  release 
the  company  from  a  failure  to  discharge  its  charter  obligations,  unless 
the  law  giving  the  power  contains  a  provision  to  that  effect.  (Ab- 
bott V.  Horse  CO..  80  New  York,  27;  Ohio  &  Mississippi  Railroad 
Co.  V.  Dunbar,  20  Illinois,  623;  Nelson  v.  Vermont  &  Canada  Railroad 
Co.,  26  Vermont,  717;  Macon  &  Augusta  Railroad  Co.  v.  Mayes,  49 
Georgia,  355;  Railroad  Co.  v.  Brown,  5  Wallace,  90;  1  Rorer  on  Rail- 
roads, 605,  et  seq.;  1  Redfield  on  Railways,  chapter  22,  page  616,  star 
page  587;  Pierce  on  Railways,  283,  496.)" 

In  the  case  of  E&iza  Chollette  v.  Omaha  &  Republic  Valley  Railroad 
Co.,  26  Neb.,  159,  the  court  in  considering  a  question  like  the  one  we 
have  before  us,  quoted  with  approval  from  the  case  of  Nelson  v.  R.  R. 
Co.,  26  Vt.,  717,  as  follows:  **The  lessor  must,  at  all  events,  be  held 
responsible  for  just  what  they  expected  the  lessee  to  do,  and  possibly 
for  all  which  they  do  do,  as  their  general  agents.  For  the  public 
can  only  look  to  that  corporation  to  whom  they  have  delegated  this 
portion  of  public  service.  Certainly  they  are  not  bound  to  look  be- 
yond them,  although  they  may  doubtless  do  so." 

In  the  case  of  Pennsylvania  Co.  v.  Ellett,  132  111.,  654,  the  court  said: 
"The  law  has  become  settled  in  this  State,  by  an  unbroken  line  of 
decisions,  that  the  grant  of  a  franchise,  giving  the  right  to  build, 
own  and  operate  a  railway,  carries  with  it  the  duty  to  so  use  the  prop- 
erty and  manage  and  control  the  railroad  as  to  do  no  unnecessary 
damage  to  the  person  or  property  of  others;  and  where  injury  re- 
sults from  the  negligent  or  unlawful  operation  of  the  railroad,  whether 
by  the  corporation  to  which  the  franchise  is  granted,  or  by  another 
corporation,  or  by  individuals  whom  the  owner  authorizes  or  permits 
to  use  its  tracks,  the  company  owning  the  railway  and  franchise  .will 
be  liable."  (Lesher  v.  Wabash  Navigation  Co.,  14  111.,  85;  Chicago. 
St.  Paul  &  Fon  du  Lac  R'y  Co.  v.  McCarthy,  20  Id.,  385;  Ohio  &  Mis- 
sissippi R'y  Co.  V.  Dunbar,  Id.,  623;  Illinois  Central  Railroad  Co.  v. 
FMnnlgan,  Id.,  646;  Illinios  Central  Railroad  Co.  v.  Kanouse,  39  Id., 
272;  Toledo,  Peoria  &  Warsaw  Ry.  Co.  v.  Rumbolt,  40  Id.,  143;  Peoria 
)&  Rock  Island  Railroad  Co.  v.  Lane,  Adm'x,  83  Id.,  448;  Pittsburg. 
Chicago  &  St.  Louis  Ry.  Co.  v.  Campbell,  86  Id.,  443;  Wabash.  St. 
Louis  &  Pacific  Railway  Co.  v.  Shacklett,  105  Id.,  364;  Balsly  v.  Rail- 
road Co.,  119  Id.,  68.)" 

In  the  case  of  Bower  v.  The  B.  &  S.  W.  R.  Co.,  42  Iowa,  546,  the  court 
held  that  a  railroad  corporation  can  not  escape  liability  for  an  ac- 
cident occurring  whi^e  its  raod  is  being  operated,  even  though  in  fact 
it  might  have  been  leased,  and  was  at  the  time  controlled  by  another 
party. 

In  the  McCabe  case,  supra,  this  court  in  discussing  the  charter  of  the 
Maysville  &  Big  Sandy  Railroad,  under  which  the  C.  &  O.  R'y  Co. 
in  Kentucky  is  operating,  said:  "By  its  acceptance  of  the  franchises 
conferred  by  the  State  the  corporation  assumed  the  corresponding 
burdens  thereby  imposed.  These  franchises  it  could  not  transfer 
to  another  without  distinct  legislative  authority.  The  grant  of  power 
to  lease  its  property  is  one  thing;  the  grant  of  absolution  from  its 
responsibility  is  another,  and  is  not  to  be  inferred  from  a  mere  power 
to  lease  the  road,  where  the  corporation  still  retains  its  existence 
and  the  enjoyment  of  its  franchises  in  the  rents.  For  such  grants 
are  strictly  construed,  and,  as  against  the  public,  are  never  ex- 
tended by  construction.  There  is  nothing  in  the  provision  to  show 
that  the  Legislature  had  in  mind  authorizing  the  company  to  divest 
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itself  of  its  franchise,  or  permitting  it,  while  enjoying  them  or  their 
fruits,  to  be  acquit  of  responsibility  for  their  abuse,  without  regard 
to  the  financial  ability  of  the  lessee  or  his  amenability  to  suit." 

In  the  same  case  this  court  quoted,  with  approval,  from  the  case  of 
Driscol  y.  Railroad  Co.,  65  COnn.,  254,  as  follows:  "A  grant  to  a 
corporation  of  a  right  to  lay  out,  construct,  and  operate  a  railroad 
is  the  grant  to  the  corporation  of  the  capacity  to  exercise  a  portion 
of  the  powers  of  sovereignty  for  the  purpose  of  making  pecuniary 
profit  to  itself.  This  is  its  franchise.  Such  grants  are  never  made 
except  at  the  request  of  the  corporation;  In  return,  the  corporation 
is  held  to  have  promised  to  pay  Just  damages  to  any  person  injured 
by  any  want  of  care  in  using  the  right  so  granted.  As  the  grant  is 
of  a  public  right,  in  which  every  one  of  the  public  is  a  sharer,  so 
the  promise  is  to  each  one  of  the  public.  A  due  regard  for  the  public 
rights  obviously  requires  that  a  corporation  which  has  asked  for  and 
received  such  a  grant  shall  not  be  absolved  from  its  promise  except 
by  an  act  of  the  Legislature  to  that  efFect  so  distinct  and  unequivocal 
as  not  to  be  open  to  mistake.  Nothing  should  be  left  to  inference." 
(York  &  M.  R.  R.  Co.  v.  Winans,  17  Howard,  39,  and  Thomas  v>  R. 
R.  Ck>.,  101  U.  S.,  83.)  This  rule  is  established  and  adhered  to  by  the 
courts  of  almost  all  the  States,  and  is  a  just  one.  If  the  rule  were 
otherwise,  the  inducement  would  be  great  for  all  domestic  corporations 
to  lease  their  roads  to  foreign  corporations  and  avoid  litigation  in 
the  State  courts;  and  the  probability  would  be,  under  such  rule, 
that  no  citizen  of  a  State  could  have  his  rights  determined  in  a  State 
court  when  the  amount  in  controversy  exceeded  $2,000.  The  rule, 
as  above  stated,  was  adhered  to  in  the  case  of  Illinoid  Central  R.  R. 
Co.  V.  Sheegog's  Adm'x,  31  Ky.  Law  Rep.,  691.  103  S.  Wl,  323;  but  in 
that  case  the  question  considered  and  determined  was  as  to  the 
liability  of  the  lessor  to  an  employe  of  the  lessee,  who  was  killed  by 
negligence,  and  the  lessor  was  made  responsible  because  of  defective 
roadbed.  That  case  is  unlike  this,  dinger  was  not  an  employe,  but 
a  member  of  the  public  traveling  on  one  of  the  streets  of  the  city  of 
Maysville. 

Appellees'  counsel  contends  that  the  cases  of  Harper  v.  N.  N.  &  M. 
V.  R'y  Co.,  90  Ky.,  360,  and  Sinkhom  v.  Lexington.  H.  &  P.  Turnpike 
Co.,  &c.,  112  Ky.,  205,  establish  a  different  rule  and  have  the  effect 
to  release  the  lessor  from  liability  for  the  negligence  of  appellees' 
servants  in  the  operation  of  trains.  The  Harper  case  was  decided 
September,  1890,  and  it  appears  that  the  employes  of  the  N.  N.  &  M. 
v.  R'y  Co.  (a  lessee)  caused  the  injuries  to  Harper;  but  It  does  not 
appear  whether  Harper  was  an  employe  of  that  company  or  a  third 
party.  The  presumption  is  that  he  wa»  an  employe.  If  otherwise, 
the  opinion  would  be  against  the  trend  of  all  the  authorities.  The 
Sinkhom  case  was  one  wherein  Slnkhorn  received  his  injuries  by 
reason  of  a  defective  bridge  on  a  turnpike  road  after  the  coucly  had 
become  the  owner  of  it  under  legislaitve  authority,  after  a  vote  by 
the  people  of  the  county.  When  Sinkhom  was  injured  the  turnpike 
company  did  not  own  the  road  or  the  franchise,  the  county  owned 
both.  The  county  was  relieved  from  responsibility  on  the  general 
principle  that  a  county  could  not  be  made  liable  for  such  torts.  Of 
course,  the  turnpike  company  was  not  liable,  because  it  had  no  inter- 
est in  the  road  at  the  time  Slnkhorn  was  injured;  and  the  court,  in 
substance,  said  that  when  the  turnpike  company  had  surrendered  all 
ownership  and  control  to  the  county  it  was  not  responsible  for  the 
torts  of  the  county. 

In  our  opinion  the  court  erred  in  removing  the  case  to  the  Federal 
court,  and  the  Judgment  is  reversed  and  remanded,  for  further  pro- 
ceedings consistent  herewith. 

Wbole  court  sitting. 
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COMMONWHAILTH  v.  CHESAPEAKE  &  OHIO  RAILWAY  CO. 
(Filed  April  15,  1908— To  be  reported.) 

1.  Railroads  —  Indictment  for  Nuisance  —  Obstructing  Street — Suf- 
ficient Allegations — An  Indictment  for  a  nuisance  against  a  railroad 
company  which  charges  that  "on  the  12th  day  of  September,  1907 
In  the  county  of  Clark,  and  In  the  city  of  "Wlncheater,  within  twelve 
months  before  the  finding  of  the  Indictment,  It  unlawfully  and  will- 
fully suffered  and  permitted  its  cars  attached  to  passenger  and  freight 
trains,  to  be  placed  on  and  across  Main  street  in  said  city  of  Winches- 
ter, said  street  being  a  public  highway,  and  did  suffer  them  to  be 
and  remain  on  and  across  said  street  for  an  unreasonable  length  of 
time,  thereby  obstructing  travel  on  said  street,"  is  a  good  indictment 
under  section  124,  of  the  Criminal  Code. 

2.  Same— ©111  of  Particulars — Requirement  of  Commonwealth — Re- 
sponse— Time  Allowed — On  the  return  of  an  indictment  against  a  rail- 
road company  for  obstructing  a  street  in  a  city  by  permitting  its  cars 
to  remain  in  and  across  said  street  for  an  unreasonable  length  of  time, 
the  court  did  not  abuse  its  discretion,  on  motion  of  the  defendant, 
to  require  the  Commonwealth's  attorney  to  file  a  bill  of  particulars, 
stating  the  time  as  near  as  he  could,  when  the  offense  was  committed, 
but  the  court  should  not  require  such  response  to  be  filed  until  the  at- 
torney had  obtained  the  presence  of  tbe  Commonwealth's  witnesses 
from  whom  he  could  ascertain  the  particular  facts  to  be  relied  on  In 
sustaining  the  prosecution. 

3.  Same— Sufficiency  of  Response — The  law  does  not  require  the 
prosecution  to  give  facts  which  are  within  the  knowledge  of  the  de- 
fendant, nor  to  give  the  particular  hour  or  day  or  even  the  week  In 
which  the  offense  was  committed,  nor  the  particular  train  or  number 
of  it,  unless  tbe  witness  can  remember  same.  The  law  only  requires 
an  honest  effort  on  the  part  of  the  prosecution  to  obtain  and  give 
to  the  defendant  all  the  necessary  information  it  reasonably  can,  to 
enable  it  tt>  show  as  far  as  possible  the  particular  act  or  acts  relied 
on  for  a  conviction. 

• 

James  Breathitt,  Theo.  B.  Blakey,  T.  B.  McGregor,  Chas.  H.  MorrU 
and  B.  A.  Crutcher  for  appellant. 

D.  L.  Pendleton  for  appellee. 

Appeal  from  Clark  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  reversing. 

This  appeal  is  from  a  judgment  sustaining  a  demurrer  to  and  dis- 
missing the  following  Indictment  (omitting  the  formal  parts) : 

"The  grand  Jury  of  Clark  county,  in  the  name  and  by  the  authority 
of  the  Commonwealth  of  Kentucky,  accuse  the  Chesapeake  &  Ohio 
Railway  Company  of  the  offense  of  suffering  a  nuisance  committed 
as  follows,  viz:  That  said  the  Chesapeake  &  Ohio  Railway  Company 
on  the  12th  day  of  September,  1907,  in  the  county  aforesaid,  and  at 
a  time  other  than  mentioned  in  indictment  No.  1,  and  within  twelve 
months  before  the  finding  of  this  indictment,  it,  the  said  Chesapeake 
&  Ohio  Railway  Company  being  a  corporation,  incorporated  under  the 
laws  of  the  State  of  Virginia  and  owning  and  operating  a  railrodcl 
in  and  through  the  county  of  Clark  and  the  city  of  Winchester,  in 
said  county,  did  unlawfully  and  willfully  suffer  and  permit  Its  cars 
attached  to  passenger  and  freight  trains  belonging  to  said  railway 
company,  to  be  placed  on  and  across  Main  street,  in  the  city  of  Win- 
cester,  Kentucky,  it,  the  said  Main  street,  being  then  a  public  highway, 
and  did  suffer  and  permit  said  cars  to  be  and  remain  on  and  across 
said  Main  street  for  an  unreasonable  length  of  time,  thereby  obstruct- 


COMMONWEALTH   V.  C.  A  O.  R'Y  CO.  93 

lug  said  street  and  rendering  travel  along  said  street  dangerous  and 
unsafe  to  the  common  nuisance  of  all  the  citizens  of  the  Common- 
wealth of  Kentucky,  and  especially  to  persons  living  on  and  in  the 
neighborhood  of  said  street  and  passing  and  re-passing  along  same, 
against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky." 

The  defendant  (appellee)  moved  the  court  to  require  the  Common- 
wealth to  make  the  indictment  more  definite  so  as  to  show  the  day 
and  time  of  day,  the  character  of  train  and  the  direction  in  which  the 
train  was  headed  which  obstructed  Main  street,  as  alleged  therein. 
The  court  sustained  this  motion. 

The  Commonwealth's  attorney  filed  a  statement  as  follows: 

"The  undersigned  states  that  he  is  unable  to  give  the  time  of  the 
committing  of  the  alleged  nuisance,  as  mentioned  in  indictment  No. 
2,  against  the  C.  &  O.  R'y  Co.,  more  definite  than  it  was  only  three 
or  four  days  beforethe  12th  day  of  September,  1907." 

The  defendant  (appellee)  filed  a  demurrer  to  the  statement,  which 
the  court  sustained  and  entered  the  following  order: 

"The  attorney  for  the  Commonwealth  declines  to  make  the  state- 
ment more  definite  and  the  court  being  of  the  opinion  that  the  de- 
fendant is  entitled  to  a  more  definite  statement  in  order  to  be  able 
to  defend  this  case,  it  is  now  ordered  that  the  indictment  herein  be 
dismissed,  to  which  ruling  the  Commonwealth  objects  and  excepts, 
and  prays  an  appeal  to  the  Court  of  Appeals,  which  is  granted." 

The  only  questions  involved  on  this  appeal  are:  The  sulficiency  of 
the  indictment  and  whether  the  court,  in  its  discretion,  should  have 
granted  appellee's  motion  for  a  bill  of  particulars. 

Section  124,  of  the  Criminal  Code,  provides: 

The  indictment  must  be  direct  and  certain  as  regards — 

'1.  The  party  charged. 

'2.  The  offense  charged. 

"3.  The  county  in  which  the  offense  was  committed. 

"4.  The  particular  circumstances  of  the  offense  charged,  if  they  be 
necessary  to  constitute  a  complete  offense." 

The  indictment  under  consideration  meets  the  requirement  of  this 
section.  The  party  charged  with  committing  the  offense  is  specifically 
named;  and  it  is  charged  that  the  defendant  had  suffered  and  per- 
mitted its  cars  to  be  and  remain  on  and  across  Main  street;  and  ren- 
dered the  travel  along  the  street  dangerous,  to  the  common  nuisance, 
&c.  The  offense  was  alleged  to  have  been  committed  in  Clark 
county,  and  In  the  city  of  Winchester.  There  were  no  other  circum- 
stances necessary  to  be  alleged  to  constitute  a  complete  offensd.  The 
suffering  and  permitting  cars  to  remain  across  Main  street,  which 
obstructed  travel  thereon,  completed  the  offense.  The  Commtm- 
wealth  was  not  required  to  state  in  the  indictment  the  particular 
day  or  the  time  of  day,  or  the  character  of  the  train,  or  the  direction 
in  which  the  train  was  headed  which  obstructed  the  street.  To  re- 
quire the  Commonwealth  to  allege  and  prove  these  particular  facts 
and  circumstances  would.  In  most  cases  relieve  defendants  from  con- 
viction for  such  offenses. 

The  indictment  in  the  case  of  the  Louisville  ft  Nashville  R.  tt.  Co 
V.  Commonwealth,  25  Ky.  Law  Rep.,  1452,  was  as  follows: 

"The  said  Louisville  &  Nashville  R.  R.  Co.,  in  the  said  county  of 
Hopkins,  on  the  16th  day  of  May,  1903,  and  on  many  other  days  before 
the  finding  of  this  indictment,  did  create,  suffer  and  maintain  a  com- 
mon nuisance  in  the  city  of  Barling^ton,  Hopkins  county,  Kentucky, 
by  placing  and  running  railroad  cars,  flats,  box  cars  and  steam  engines, 
and  making  up  trains  and  switching  cars  and  changing  cars  unneces- 
sarily and  for  unreasonable  lengths  of  time  in,  on  and  across  a  public 
street  and  highway  of  'said  city  of  Barlington,  where  the  track  and 
side-track  of  said  railroad  company  crosses  said  street  or  highway, 
near  said  railroad  company's  depot,  in  said  city,  thereby  obstructing 
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said  public  street  and  highway  for  unreasonable  lengths  of  time  and 
causing  the  people  who  pass  over  and  drive  teams  over  said  public 
street  and  highway  great  inconvenience  and  trouble  and  delays,  and 
making  and  causing  said  street  and  highway  at  said  crossing  to  be 
dangerous  and  unsafe  to  all  people  traveling  along  same,  and  to  the 
common  nuisance  of  all  the  people  of  the  Commonwealth." 

The  defendant  in  that  case  was  convicted,  and  on  appeal  the  case 
was  reversed  because  the  indictment  was  defective,  in  that  it  failed 
to  name  the  street  of  Earlington  which  was  obstructed.  The  indict-- 
ment  in  that  case  was  equally  as  indefinite  in  the  matters  referred  to 
as  the  indictment  in  this  case;  but  the  defect  for  which  the  case  was 
reversed  is  not  in  the  indictment  before  us,  for  it  is  charged  that  the 
obstruction  was  of  Main  street  in  the  city  of  Winchester,  Clark  county, 
Kentucky. 

In  the  case  of  C.  &  O.  R'y  Co.  v.  Commonwealth,  88  Ky.,  370,  two 
indictments  were  found  against  defendant  on  the  same  day,  charg- 
ing it  with  obstructing  a  certain  road  with  its  cars.  Each  charged 
that  the  offense  was  committed  at  the  same  time,  substantially  in  the 
same  language.  The  defendant  was  acquitted  under  one  of  the  in- 
dictments, and  being  placed  on  trial  under  the  other,  pleaded  the 
judgment  in  the  former  case  in  bar.  It  was  held  that  the  judgment 
under  the  first  indictment  was  not  a  bar  to  a  proceeding  under  the 
second,  unless  the  same  obstruction  which  was  relied  on  in  the  second 
case  was  proven,  or  attempted  to  be  proven,  in  the  first  case.  The 
court  said: 

'It  ifl  true  the  indictments  were  found  upon  the  same  day;  they  were 
for  the  same  character  of  offense;  they  covered  the  same  period  of 
time,  because  the  statutory  limitation  under  our  law  to  such  a  prose- 
cution is  one  year;  but  the  time  named  in  them  as  being  that  when 
the  offense  was  committed  was  not  material,  and  each  obstruction 
was  a  distinct  offense.  The  State  was  not  confined  to  any  particular 
time,  but  had  the  right  to  show  that  the  apellant  had  so  offended  at 
any  time  within  a  year  previous  to  the  finding  of  the  indictment. 
This  being  so,  a  conviction  or  acquittal  would  not,  ipso  facto,  bar 
another  Indictment  found  at  the  same  time  and  charging  the  same 
character  and  offense.  Whether  the  same  act  was  proven,  or  at- 
tempted to  be  proven,  upon  the  trial  of  the  other  one  would  be  a 
question  of  fact;  and  the  first  trial  would  only  be  a  bar  to  a  further 
prosecution  for  such  offenses  as  were  then  proven,  or  attempted  to  be 
proven.  This  would,  of  course,  have  to  be  shown  by  extrinsic  evi- 
dence." 

In  the  same  opinion,  the  court  further  said: 

"In  this  character  of  case  the  State  could,  upon  the  trial  of  one  in- 
dictment, select  one  particular  act  or  offense  and  proceed  for  it; 
and,  under  the  other  indictment,  although  found  at  the  same  time, 
it  could  prove  a  different  one." 

This  was  quoted  with  approval  in  the  case  supra.  (Illinois  Central 
R.  R.  Co.  V.  Commonwealth,  104  Ky.,  364.)  The  indictment  therein 
was  very  similar  to  the  indictment  in  the  case  at  bar.  The  court 
held  the  indictment  in  that  case  sufficient,  except  that  it  was  not 
alleged  whether  the  obstruction  was  within  the  city  limits  or  not. 
The  indictment  in  the  case  at  bar  is  not  defective  in  this  respect. 
These  cases  are  conclusive  of  the  first  question  under  consideration. 

The  remaining  question  is:  Did  the  court  err  in  requiring  the 
Commonwealth  to  file  a  bill  of  particulars?  This  practice  has  not 
been  usually  resorted  to  in  this  State;  but  it  is  authorized  in  certain 
cases  by  Bishop  on  Criminal  Procedure,  section  643,  volume  1,  which 
is  as  follows: 

"An  indictment  which  the  court  can  not  pronounce  ill  may  still  be 
deemed  wanting  in  detail  of  which  the  defendant  is  justly  entitled  to 
be  informed  before  trial.    In  such  a  case,  the  judge,  if  applied  to, 
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orders  a  written  specification  of  the  things,  called  sometimes  a  bill  of 
particulars,  to  be  filed  with  the  papers  in  the  cause;  and,  on  the 
trial,  restricts  the  prosecuting  officer  in  his  evidence  to  the  items 
therein  set  down.  The  application  for  it  is  addressed  solely  to  the 
discretion  of  the  court;  hence  its  decision  thereon  is  not  generally 
subject  to  revision  by  a  higher  tribunal."  (Bogard  v.  Illinois  Central 
R.  R.  Co.,  116  Ky.,  429,  wherein  this  court  quoted,  with  approval, 
from  the  case  of  Tilton  v.  Beecher,  59  N.  Y.,  176,  in  part,  as  follows: 

'*  'A  bill  of  particulars  is  appropriate  in  all  descriptions  of  actions 
where  the  circumstances  are  such  that  justice  demands  that  a  party 
should  be  apprised  of  the  matters  for  which  he  is  to  be  put  for  trial 
with  greater  particularity  than  is  required  by  the  rule  of  pleading. 
They  have  been  ordered  in  actions  of  libel,  escape,  trespass,  trover 
and  ejectment,  and  even  in  criminal  cases,  on  an  indictment  for  nui- 
sance,' ftc,  and  concludes  as  follows:  'A  reference  to  a  few  of  the 
authorities  upon  which  these  decisions  were  founded  will  show  that 
in  almost  every  kind  of  case  In  which  the  defendant  can  satisfy  the 
court  that  it  is  necessary  to  a  fair  trial  that  he  should  be  appraised 
beforehand  of  the  particulars  of  the  charge  which  he  is  expected  to 
meet  tbe  court  has  authority  to  compel  the  adverse  party  to  specify 
those  particulars  so  far  as  in  his  power.' " 

In  3  £>dition  of  P.  ft  Pr.,  617,  the  author  says: 

"There  is  no  infiexible  rule  as  to  the  class  of  cases  in  which  a 
bill  of  particulars  will  be  granted,  but  it  rests  within  the  sound  judicial 
discretion  of  the  court,  to  be  exercised  only  in  furtherance  of  jus- 
tice. But  the  rule  is  equally  well  established  that  a  party  will  not 
be  obliged  to  furnish  facts  already  known  to  his  adversary,  nor  when 
the  means  of  ascertaining  the  facts  are  equally  accessible  to  both 
parties." 

In  the  case  before  us  appellee  was  indicted  for  a  nuisance,  created 
by  leaving  its  train  of  cars  across  a  main  street  in  a  town.  The  af- 
fidavit filed  by  appellee  with  its  motion  for  a  bill  of  particulars  stated 
that  within  a  year  before  the  finding  of  this  indictment  and  the  other 
referred  to,  appellee  ran  a  number  of  trains  each  day  over  and  across 
said  Main  street,  and  that  unless  the  defendant  is  informed  as  to 
the  day  and  time  of  day  when  the  alleged  obstruction  occurred,  and 
the  train  which  obstructed  the  street  is  described,  it  can  not  properly 
make  a  defense.  We  realize,  under  the  circumstances,  the  necessity 
for  a  bill  of  particulars  in  this  case.  Appellee  had  another  indictment 
pending  against  it  for  a  similar  offense,  and  many  trains  had  been  run 
over  and  across  this  street  within  the  year  preceding  the  finding  of 
the  indictment.  It  was  reasonably  certain  that  appellee  could  not 
know  in  advance  what  particular  offense  or  act  would  be  relied  upon 
by  the  Commonwealth  In  making  out  a  case  against  it,  as  the  Com- 
monwealth had  a  right  to  prove  any  act  of  obstructing  Main  street 
within  a  year  next  preceding  the  finding  of  the  indictment,  and  the 
court  did  not  abuse  its  discretion  in  sustaining  the  motion  for  a  bill 
of  particulars.  The  court,  however,  should  not  have  required  the  prose- 
cuting attorney  to  respond  to  this  motion  until  the  Commonwealth 
had  obtained  the  presence  of  its  witnesses,  from  whom  it  could  as- 
certain the  particular  facts  to  be  relied  upon  by  it  in  the  prosecution. 
The  law  does  not  require  the  prosecution  to  give  facts  which  are 
within  the  knowledge  of  the  other  party,  nor  to  give  the  particular 
hour,  or  day,  or  even  week,  in  which  the  offense  was  committed,  nor 
the  particular  train,  or  number  of  it,  unless  the  witnesses  can  remem- 
ber same.  The  law  only  requires  an  honest  effort,  on  the  part  of  the 
prosecution,  to  obtain  and  give  to  the  defendant  all  the  necessary 
information  that  it  reasonably  can,  to  enable  it  to  know,  as  far  as 
possible,  the  particular  act  or  acts  relied  upon  by  the  prosecution  for 
a  conviction. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and 
remanded,  for  further  proceedings  consistent  herewith. 
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GLOBE  BANK  AND  TRUST  CO.  v.  RIGQLBSBBRGBR. 
(Filed  April  15,  1908— Not  to  be  reported) 

1.  Actions — Pleadings — Liensr-The  judgment  herein  In  favor  of  ap- 
pellee was  proper  in  view  of  the  pleadings  and  proof.  The  bank  sued 
to  recover  of  appellee  upon  an  account  for  lumber  sold,  the  trans- 
action was  between  appellee  and  her  son,  alone,  and  neither  the  trus- 
tee nor  the  bank  knew  anything  about  .It.  The  facts  proved  were  in- 
sufficient to  establish  a  promise  on  the  part  of  appellee  to  pay  for  the 
lumber. 

2.  Same — While  appellee  signed  an  agreement  not  to  force  or  de- 
mand payment  of  her  debt  out  of  R.'s  property  in  charge  of  the  trustee, 
yet  if  they  permitted  a  bill  of  lumber  to  be  sold  her  as  a  credit  on  a 
debt,  which  R.  owed  her,  there  seems  to  be  no  reason  why  she  should 
not  accept  it  without  incurring  liability  to  the  bank  under  the  pleadings 
in  this  case,  for  nothing  is  set  out  in  the  petition  upon  which  to  base 
the  debt  claimed. 

D.  G.  Park  for  appellant. 

Wheeler,  Hughes>  &  Berry  for  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle,  affirming. 

In  this  action  appellant  sought  to  recover  of  appellee  upon  an  open 
account  $856.73,  which  amount,  it  was  alleged,  appellant  "advanced  to 
her  at  her  special  instance  and  request,  and  which  she  agreed  to  pay 
plaintiff  with  interest  from  the  date  of  such  advancement  until  paid." 

By  an  amended  petition,  filed  before  appellee's  answer,  appellant  al- 
leged that  the  sum  sued  for  was  due  it  from  appellee  for  lumber  it 
furnished  her  at  her  request,  and  for  which  she  promised  to  pay.  Ap- 
pellee's answer  traversed  the  affirmative  matter  of  the  petition  as 
amended. 

By  agreement  of  the  parties  a  trial  by  Jury  was  waived  and  the 
cause  submitted  to  a  special  judge  of  their  selection,  who,  after  hear- 
ing the  evidence  and  considering  the  questions  of  law  involved,  ren- 
dered judgment,  dismissing  the  action  at  appellant's  cost,  of  which 
judgment,  and  the  refusal  of  the  court  to  grant  it  a  new  trial,  it  com- 
plains, hence  this  appeal. 

On  July  27th,  1904,  the  firm  of  Rigglesberger  Brothers,  composed  of 
the  two  sons  of  appellee,  being  indebted  to  appellant  in  the  sum  of 
$21,000.00,  to  their  mother  in  the  sum  of  $9,400.00  and  to  other 
creditors  in  the  sum  of  $3,000.00  made  a  deed  of  trust  to  R.  H.  Noble, 
whereby  he  was  nominally  put  in  charge  of  the  property  and  business 
of  the  firm;  the  property  consisting  of  their  mill  plant,  lumber,  ac- 
counts, &c.  The  purpose  of  this  conveyance  was  to  provide  for  the 
payment  of  the  indebtedness  of  the  firm  of  Rigglesberger  Brothers. 
By  a  separate  writing  appellee  consented  that  appellant's  debt  might 
have  priority  of  hers.  The  deed  of  trust  provided,  however,  that  the 
members  of  the  firm  were  to  be  consulted  by  the  trustee  in  the  conduct 
of  the  business.  In  fact  the  firm  was  permitted  by  the  trustee  to  re- 
tain the  property  conveyed  and  control  of  the  business  practically  as 
they  had  done  before  the  deed  of  trust  was  executed. 

By  May  25th,  1907,  appellant's  debt  had  been  reduced  from  $21,000.00 
to  $10,000.00.  On  that  day  the  firm  of  Rigglesberger  Brothers,  by  Noble 
as  trustee,  executed  to  appellant  their  note  for  $10,000.  Shortly 
thereafter  suit  was  brought  by  appellant  upon  this  note  and  judgment 
was  taken  against  the  firm  and  each  member  thereof  for  the  amount 
of  the  note,  with  interest.  When  a  suit  was  filed  appellant  obtained  an 
attachment  against  the  firm  property.    What  property  the  attachment 
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was  levied  upon,  what  was  realized  from  Its  sale,  or  what  disposition 
was  made  of  the  attachment  does  not  appear  from  this  record. 

R.  H.  Noble  was  not  a  party  to  that  action  and  appellant's  petition 
as  amended  does  not  rely  upon  or  mention  that  action  or  claim  any 
right  or  lien  under  Uie  attachment  or  Judgment  therein  or  by  virtue 
of  the  deed  of  trust.  Indeed,  t^ere  is  no  claim  in  the  petition  that 
Rlgglesberger  Brothers  are  insolvent  or  that  they  are  indebted  to 
appellant. 

Several  months  after  the  appellant  obtained  the  Judgment  in  ques- 
tion against  the  firm  of  Rigglesberger  Brothers,  the  latter  being  still 
in  charge  of  their  mill  and  business,  sold  to  their  mother,  the  appellee, 
1856.73  worth  of  lumber,  which  she  used  in  repairing  one  house  and 
erecting  another  on  her  lot.  The  sale  was  made  with  the  understand- 
ing that  the  price  of  the  lumber  should  be  credited  upon  the  indebted- 
ness of  the  firm  to  appellee,  and  it  was  so  credited. 

If  R.  H.  Noble  had  jo'.ned  in  this  action  as  a  plaintifiF,  and  it  were  al^ 
leged  in  appellant's  petition  and  shown  by  proof,  that  the  lumber  sold 
by  the  Riggleeberger  Brothers  to  appellee  was  under  a  lien  in  appel- 
lant's favor  by  virtue  of  the  deed  of  trust,  or  the  attachment  procured 
by  the  latter  in  the  other  action,  and  that  the  sale  was  without  the  con- 
sent of  R.  H.  Noble,  trustee,  and  resulted  from  fraud  or  collusion  be- 
tween the  members  of  the  firm  and  appellee  to  enable  her  to  obtain 
a  preference  and  payment  on  her  debt,  in  violation  of  her  written  agree- 
ment to  be  postponed  as  a  creditor  until  appellant's  claim  and  those 
of  the  other  creditors  named  In  the  deed  of  trust,  should  be  paid,  a 
state  of  case  greatly  difFering  from  that  before  us  would  have  been 
presented.  But  the  case  actually  presented  is  that  appellant  sues  to 
recover  the  price  of  lumber  it  claims  to  have  sold  appellee  upon  her 
agreement  to  pay  therefor  the  price  charged. 

In  order  to  sustain  the  cause  of  action  relied  on.  It  was  necessary 
for  appellant  to  allege  and  prove  either  its  complete  ownership  of 
the  lumber  sold,  or  that  it  had  a  lien  upon  it,  and  that  it  made  the  sale 
in  its  corporate  capacity,  or  through  the  trustee  and  with  the  approval 
of  the  firm  o?  Rigglesberger  Brothers,  and  further  that  there  was  a 
promise,  express  or  Implied,  upon  the  part  of  appellee  to  pay  it  (appel- 
lant) for  the  lumber.  These  facts  were  neither  alleged  nor  proved. 
On  the  contrary,  the  evidence^  showed  that  neither  appellant  nor  Noble, 
the  trustee,  knew  anything  about  tJie  sale  of  the  lumber  when  made, 
and  it  was  not  made  to  appear  that  the  latter  knew  anything  about 
it  at  the  time  of  the  trial.  The  transaction  was  between  appellee  and 
her  son,  J.  W.  Rlgglesberger,  alone. 

The  effort  of  appellant  to  prove  an  implied!  promise  upon  appellee's 
part  to  pay  it  for  the  lumber  by  the  introduction  in  evidence  of  the 
deed  of  trust  and  the  separate  writing  executed  by  ap-pellee,  was  una- 
vailing. In  the  absence  of  proper  averments  in  its  petition  joining  the 
trustee  as  a  plaintiff,  setting  forth  these  instruments  and  charging 
fraud  or  cc^lusion  between  appellee  and  Rlgglesberger  Brothers  in  the 
sale  to  the  former  of  the  lumber,  and  that  it  was  for  the  purpose  of  giv- 
ing her  a  preference  as  a  creditor  of  which  she  had  previously  de- 
prived herself  by  the  writing  executed  at  the  time  of  the  execution 
of  the  deed  of  trust. 

As  before  stated,  the  petition  fails  to  allege  that  the  firm  of  Rlggles- 
berger Brothers  is  insolvent.  It  was  not  alleged  or  proved  that  the 
firm  did  not  have  on  hand  at  the  time  of  the  trial  enough  property  to 
pay  the  balance  due  upon  appellant's  debt,  or  even  alleged  that  its 
debt  had  not  been  fully  paid.  Thie  facts  proved'  by  appellant  were  in- 
taffident  to  establish  a  promise,  express  or  Implied,  on  the  part  of  ap- 
pellee, to  pay  it  for  the  lumber. 

As  said  in  the  written  opinion  of  the  special  Judge:  'The  trustee 
took  no  active  part  in  the  management  of  this  trust  property.    He  per- 
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mltted  the  Rigglesbergers  to  operate  the  business,  buy  and  sell  lumber 
from  and  to  whom  they  desired  and  pay  off  their  debts,  not  only  the 
debt  to  the  bank,  but  other  debts  as  well,  out  of  the  profits.  Riggles- 
berger  Brothers  owed  this  defendant  (appellee)  a  large  sum  of  money, 
and  while  It  Is  true  that  in  the  contract  which  she  signed  she  agreed 
not  to  force  or  demand  the  payment  of  her  debt  out  of  the  trust  prop- 
t^rty,  yet  if  the  trustee  permitted  the  owners  to  use  the  discretion  which 
he  seems  to  have  allowed  them  in  the  operation  of  the  business,  and 
they  sold  the  defendant  a  bill  of  lumber  and  agreed  to  and  did  receiye 
credit  on  the  debt  they  owed  her,  there  seems  to  be  no  reason  why 
she  could  not  accept  it,  without  incurring  any  liability  to  the  bank 
under  the  pleadings  in  this  case.  *  *  *  It  is  not  claimed  that  de- 
fendant owes  the  bank  anything  except  by  reason  of  a  debt  Riggles- 
berger  Brothers  owes  it  and  this  indebtedness  is  not  alleged.  Yet 
the  petition  sets  up  an  entirely  separate  and  distinct  cause  of  action 
against  defendant  without  setting  forth  any  predicates  upon  which  to 
base  such  indebtedness.  How  could  the  court  render  judgment  against 
the  defendant,  with  any  degree  of  intelligence  for  the  amount  sued 
for  or  any  part  of  it?  The  court  would  have  no  jurisdiction  to  apply 
any  judgment  rendered  against  the  defendant  here  upon  any  indebted- 
ness Rigglesberger  Brothers  might  owe  the  bank.  None  is  alleged. 
It  is  not  shown  by  the  proof  or  the  pleadings  whether  the  other  debts 
referred  to  in  the  deed  of  trust  have  been  paid,  uor  by  what  right  or 
authority  the  Globe  Bank  and  Trust  Company  claims  to  be  the  sole 
beneficiary  of  this  property." 

'Counsel  for  appellant  complains  that  the  court  erred  in  refusing  to 
allow  it  to  file,  during  the  trial,  a  second  amended  petition  making 
Noble,  the  trustee,  a  party  to  the  action.  This  ruling  of  the  court  was 
not  error.  The  mere  making  of  the  trustee  a  party,  without  setting 
forth  the  deed  of  trust,  and  other  facts  manifesting  at^ellant's  right 
to  the  proceeds  of  the  lumber  sold  appellee  by  Rigglesberger  Brothers, 
would  not  have  entitled  appellant  to  a  judgment  against  appellee. 

In  view  of  the  state  of  the  pleadings  and  proof,  the  judgment  com- 
plained of  was  proper.    Wherefore,  it  is  affirmed. 
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KENTUOKY  HEATING  CO.,  &c.  v.  CAlrOR  OIL  &  GAS  CO. 

(Filed  March  2«,  1908 — ^To  be  reported.) 

1.  Eminent  Domain — ^Actiom  in  County  Court — Dismissal — ^Appeal  to 
Circuit  Court — Trial  De  Novo  in  a  proceeding  by  a  corporation  in  the 
county  court  against  a  land  owner  for  a  right  of  way  to  lay  a  pipe 
line  for  gas,  which  was  dismissed  on  the  ground  that  the  corporation 
did  not  have  the  right  of  eminent  domain,  on  appeal  to  the  circuit 
court  the  case  stood  for  trial  de  novo,  and  the  whole  controversy 
was  to  be  tried  in  the  circuit  court. 

2.  Laying  Pipe  Line — Contract  With  Land  Owner— Exclusive  Privi- 
lege— ^Validity  of  Contract — ^A  contract  made  by  a  corporaticHi  with 
a  land  owner  for  the  "exclusive  right  and  privilege  of  laying  pipe 
and  pipe  lines  for  any  and  all  purposes  whatever,  on,  across,  in  or 
upon  said  land,"  is  void  as  being  in  contravention  of  public  policy. 

3.  Corporations— Organization — ^Validity  Challenged — Collateral  At- 
tacks—'When  a  corporation  is  organized  as  provided  in  Kentucky  Stat- 
utes, sections  540  and  542,  neither  its  purpose  nor  its  validity  can  be 
inquired  into  collaterally,  and  any  proceeding  which  challenges  its 
right  to  exist  must  be  instituted  and  maintained  by  the  government 
under  whose  laws  it  is  organized. 


CALOR  OIL  &  GAS  CO.  V.  FRANZELL,  AC.  99 

4.  Natural  Gas — Waste — Legitimate  Use — Effect  on  Adjacent  District 
— While  one  who  unlawfully  wastes  or  destroys  th«  gas  of  a  district 
may  be  punished  under  the  criminal  statutes  of  the  State,  all  parties 
owning  gas  wells  in  the  district  are  free  to  make  any  legitimate  use 
of  the  gas  they  choose,  and  the  fact  that  this  legitimate  use  tends 
to  exhaust  the  supply,  gives  the  other  owners  of  gas  wells  in  the 
district,  no  just  grounds  of  complaint. 

5.  Same — Excessive  Verdict — Where  a  railroad  has  the  right  of  way 
through  a  farm,  1,450  feet  long  and  27  feet  wide.  In  which  strip  a 
ten-inch  pipe  line,  for  carrying  natural  gas,  is  proposed  to  be  buried, 
where  the  whole  farm  through  which  this  strip  is  condemned  is 
listed  at  $2,000,  a  verdict  of  a  jury  awarding'  the  owner  $4,000  in 
damages  is  flagrantly  excessive  and  out  of  all  proportion  to  the  real 
damages  sustained. 

6.  Right  of  Way — Additional  Servitude — Measure  of  Damages  Recov- 
erable— ^Where  a  railroad  company  owns  the  exclusive  right  of  way 
though  a  farm,  there  can  be  no  resulting  damages  to  the  remainder 
of  the  farm  by  the  laying  of  a  pipe  line  by  another  party  along  this 
easement,  and  in  such  case  the  measure  of  damages  recoverable  by 
the  owner  of  the  land  is  such  sum  which  the  owner,  who  desired 
to  sell,  but  was  not  compelled  to  do  so,  would  take  for  it  in  its 
present  condition,  and  what  a  purchaser,  who  desired  to  buy,  but 
was  not  compelled  to  have  it,  would  give  for  it  under  the  circum- 
stances. 

L.  A.  Faurest,  J.  S.  Wortham  and  Humphrey  &  Humphrey  for 
Calor  Oil  &  Gas  Co. 

Matt  O'Doherty,  McQiiown  &  Brown,  J.  W.  Lewis  and  J.  M.  Rich- 
ardson for  Kentucky  Heating  Co.,  &c.,  and  Nicholas   Franzell,  &c. 

Appeals  from  Mead«  Circuit  Court. 

Opinion  of  the  court  by  Judg<e  Barker,  affirming  in  part  and  revers- 
ing In  part. 

These  two  appeals  grow  out  of  the  same  transactions;  both  the 
plaintiff  and  the  defendants  below  appealed  from  the  Judgment  of 
the  circuit  court,  and  filed  copies  of  the  record  here.  These,  by 
order  of  this  court,  were  heard  together,  and  will  be  treated  in  this 
opinion  as  one  case. 

Nicholas  Franzell  and  wife  own  a  farm  in  Meade  county,  Kentucky, 
between  the  natural  gas  fields  and  the  city  of  Louisville.  The  Ken- 
tucky Heating  Company  is  a  corporation  owning  and  operating  natural 
gas  wells  in  Meade  county,  and  is  engaged  in  the  business  of  piping 
the  gas  from  the  wells  to  the  city  of  Louisville,  and  there  selling  it 
to  Its  customers,  under  a  franchise  which  it  owns  and  holds  to  lay 
its  pipes  through  the  public  streets.  The  Louisville  Gas  Company  is 
a  corporation  engaged  in  the  business  of  manufacturing  gas  in  the 
dty  of  Louisville  and  selling  it,  both  for  lighting  and  heating  pur- 
poses, under  a  franchise  which  it  owns  of  laying  its  pipes  through 
public  ways  of  the  city  of  Louisville.  This  latter  corporation  is  not 
a  party  to  this  record,  but  it  is  a  rival,  to  some  extent,  at  least,  xA 
the  Kentucky  Heating  Company,  and  it  is  the  theory  of  the  heating 
company  that  the  Calor  Oil  &  Gas  Company  is  but  a  branch  of  the 
Louisville  Gas  Company,  and  that  the  latter  was  incorporated,  among 
other  things,  to  enable  the  Louisville  Gas  Company,  by  indirection, 
to  pipe  natural  gas  from  the  gas  fields  of  Meade  county  to  the  city 
of  Louisville,  and  in  this  way  unlawfully  compete  with  the  Kentucky 
Heating  Company  in  its  business.  We  shall  not  enter  very  deeply 
into  this  phase  of  the  case,  for  reasons  which  will  appear  further 
on  in  the  opinion. 
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The  Calor  Oil  &  Gas  Company  is  a  corporation  having  power  and 
authority,  under  its  charter,  to  buy  and  lease  oil  and  gas  lands,  digr 
A^f^         wells,  construct  pipe  lines,  and  do  any  and  all  other  things  connected 
Jfm'  ^ith    such    business.      The   questions   which    arise    for   adjudication 

upon. the  transcripts  before  us  grow  out  of  an  attempt  on  the  part 
of  the  gas  company  to  condemn  a  strip  of  land  across  the  farm  of 
appellants,  Pranzell  and  wife,  for  the  purpose  of  laying  therein  a 
pipe  line,  to  convey  natural  gas  from  its  wells  in  Meade  county, 
Kentucky,  to  the  city  of  Louisville.  The  proceeding  is  under  section 
3766a,  Kentucky  Statutes,  and  sections  835,  836,  837,  838fl  839  and 
840,  Kentucky  Statutes.  The  statement  which  was  filed  in  the  clerk's 
office  of  the  county  court  of  Meade  county,  fully  described  the  strip 
to  be  condemned,  and,  thereupon,  the  judge  of  the  Meade  County 
Court  appointed  three  commissioners,  who,  after  having  duly  qualified 
as  required  by  law,  viewed  the  land  and  made  report,  assessing  the 
damages  which  would  accrue  to  the  owners  by  reason  of  the  con- 
demnation thereof.  Upon  the  trial  of  the  case  before  the  county 
court,  on  the  exceptions  of  the  owners  of  the  land  to  the  report  of 
the  commissioners,  the  court  held  that  the  corporation  did  not  have 
the  power  of  eminent  domain,  and  dismissed  the  proceedings.  From 
this  judgment  the  corporation  appealed  to  the  circuit  court  of  Meade 
county,  where,  upon  a  trial  de  novo,  as  provided  by  statute,  the 
circuit  court  held  that  the  corporation  did  possess  the  right  of 
eminent  domain,  and  submitted  the  question  of  damages  to  the  jury, 
with  the  result  that  they  returned  a  verdict  of  $4,000.00  In  favor  of 
Franzel]  and  wife;  and  from  this  judgment  all  the  parties,  as  said 
before,  have  prosecuted  appeals  for  its  reversal. 

The  first  question  which  is  raised  by  the  defendants  below  on  this 
appeal  is,  that,  after  the  judgment  in  the  circuit  court,  that  the 
Calor  Oil  &  Gas  Company  possessed  the  right  of  eminent  domain  under 
its  charter,  the  case  should  have  been  sent  back  to  the  county  court, 
and  there  tried  out  before  a  jury  on  the  question  of  the  amount  of 
damages.  We  can  not  agree  to  this  proposition.  When  the  county 
court  decided  that  the  corporation  did  not  possess  the  right  of 
eminent  domain,  it  was  forced  to  appeal  to  the  circuit  court  to  get 
from  under  the  ban  of  that  adverse  adjudication;  and,  having  appealed 
to  the  circuit  court,  imder  the  statute  (section  839,  Kentucky  Statutes), 
the  case  came  on  for  trial  de  novo,  and  the  whole  controversy  was 
to  be  tried  out  there.  This  Is  what  is  a  trial  de  novo  means;  and 
there  is  nothing  in  the  statute  which  indicates  that  the  Legislature 
intended  to  impose  upon  the  parties  the  burden  of  the  case's  being 
sent  back  to  the  county  court  for  a  retrial,  after  an  appeal  to  the 
circuit  court.  On  the  contrary,  all  the  language  of  the  section  (839) 
indicates  an  intention  that,  upon  appeal  to  the  circuit  court,  the 
whole  case  is  to  be  there  tried  and  settled,  subject,  of  course,  to  a 
right  of  appeal  to  this  court. 

The  Kentucky  Heating  Company  was  made  a  party  defendant  to 
the  condemnation  proceedings  because  it  claimed,  under  a  written 
contract  with  Franzell  and  wife,  the  owners  of  the  land,  the  "exclusive 
right  and  privilege  of  laying  pipe  and  pipe  lines  for  any  and  all 
purposes  whatsoever,  on,  across,  in,  or  upon  said  land;"  the  consid- 
eration of  which  was  an  annual  rental  of  two  hundred  and  sixty-two 
dollars,  so  long  as  the  Kentucky  Heating  Company  "shall  continue 
to  occupy  and  use  any  part  of  the  above  described  land  under  this 
agreement."  In  addition  to  this  exclusive  privilege,  it  had,  under 
this  contract,  certain  mineral  rights  in  the  land,  which  need  not  foe 
set  forth  here,  as  the  proposed  right  of  way  sought  by  the  Calor 
Oil  &  Gas  Company  in  nowise  infringed  upon  or  involved  them.  So 
far,  then,  as  the  Kentucky  Heating  Company  is  concerned,  the  only 
question  in  this  case  in  which  it  Is  Interested  is  the  validity  of  Its 
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claim  to  an  excluslye  right  to  construct  or  operate  a  pipe  line  acro|n 
tlie  Franzell  farm. 

Obviously,  this  contract  is  void,  as  being  in  contravention  of  public 
policy.  This  position  needs  little  elucidation  or  argument.  Un- 
doubtedly the  public  welfare  requires  the  freest  competition  in  all 
things  pertaining  to  the  common  interest;  and  it  has  always  been 
contrary  to  law  to  establish  a  monopoly  such  as  is  involved  in  the 
contract  between  the  Franzells  and  the  Kentucky  Heating  Company. 
What  would  be  thought,  ilor  instance,  of  the  proposition  that  a  rail- 
road corporation  could  lease  from  the  owners  a  belt  of  land  sur- 
rounding a  municipality,  and  provide  in  the  lease  that  it  should  have 
the  exclusive  right  to  operate  a  railroad  across  the  land  in  question? 
And  yet,  the  supposed  proposition  differs  in  principle  in  nowise  from 
the  contract  between  the  Kentucky  Heating  Company  and  the  Fran- 
sells. 

In  1  Lewis  on  Eminent  Domain,  section  137,  it  is  said: 

"An  exclusive  franchise  or  privilege  in  a  matter  of  public  concern 
can  be  created  only  by  the  sovereign  power.  It  can  not  be  secured 
by  contract  with  individuals  or  corporations.  Thus,  the  grant  by  a 
railroad  company  of  the  exclusive  right  of  maintaining  a  telegraph 
line  along  its  right  of  way,  or  the  grant  by  an  individual  of  the 
exclusive  right  of  constructing  pipe  lines  over  his  lands  for  the 
transportation  of  oil,  is  void,  as  against  public  policy." 

And  again,  in  volume  2,  section  289a,  it  is  said: 

"It  is  held  that  the  grant  of  an  exclusive  right  of  way  for  a  use  of 
a  public  nature,  such  as  a  railroad,  or  pipe  line,  or  telegraph,  is 
against  public  policy  and  void,  so  far,  at  least,  as  the  exclusive 
feature  is  concerned." 

To  the  same  eftect  is  West  Virginia  Transportation  Co.  v.  Ohio 
River  Pipe  Line  Co.,  22  W.  Va.,  626,.  46  Am.  Rjep.,  527;  Kettle  River 
R.  Co.  v.  EJastern  R.  Co.,  6  L.  R.  A.,  Ill;  41  Minn.,  461;  W.  U.  T.  Co. 
V.  A.  U.  T.  Co.,  38  Am.  Rep.,  781;  65  Ga.,  160;  Western  Union  Tele- 
graph Co.  V.  B.  &  S.  W.  Ry.  Co.,  11  Fed.  Rep.,  1;  W.  U.  T.  Co.  v.  B.  & 
O.  Tel.  Co.,  23  Fed.  Rep.,  12. 

From  the  foregoing  authorities,  and  upon  principle,  it  is  manifest 
that  the  lease  from  the  Franzells  to  the  heating  company  is  void, 
so  far  as  it  undertakes  to  grant  an  exclusive  right  to  lay  pipe  lines 
in  or  across  the  land  Involved  here  Being  void,  it  can  constitute 
the  basis  for  no  claim  for  compensation,  either  upon  the  part  of  the 
Franzells  or  the  heating  company,  as  a  void  contract  can  gi^e  rise 
to  no  legal  right.  In  2  Lewis  on  Eminent  Domain,  section  4^4,  it  is 
said:  "Nothing  can  be  allowed  on  account  of  the  loss  or  impair- 
ment of  a  gratuitous  privilege,  which  the  owner  has  been  enjoying 
by  the  sufterance  of  another,  or  contrary  to  law  or  public  right." 
(Kingsland  v.  New  York.  110  N.  Y.,  569;  18  N.  B.  Rep.,  435;  Ranlet 
V.  R.  IL  Co.,  62  N.  H.,  561.) 

It  follows  that  the  Kentucky  Heating  Company  had  no  interest 
whatever  in  this  condemnation  proceeding;  it  being  patent  that  the 
rights  which  the  Calor  Oil  &  Gas  Company  were  seeking  did  not,  in 
anywise  militate  against,  or  infringe  upon,  the  mineral  rights  of  the 
beating  company  in  the  Franzell  farm;  and,  as  we  have  already  said, 
it  had  no  right  whatever  to  the  exclusive  privilege  of  laying  pipe 
lines  across  the  farm.  The  commissioners  and  the  Jury  correctly 
refused  to  award  it  any  damages  by  reason  of  the  condemnation  of 
the  right  of  way,  and  the  court  erred  in  permitting  any  evidence 
as  to  the  damages  that  would  accrue  to  the  Franzells  by  reason  of  the 
loss  of  rental  under  their  contract  with  the  Kentucky  Heating  Com- 
pany, based  upon  the  abandonment  by  the  heating  company  of  the 
lease. 

The  appellee,  both  by  traverse  and  affirmative  allegation,  placed 
in  issue  the  existence  of  the  Calor  Oil  &  Gas  Company.     When  the 
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corporation  introduced  in  evidence  a  properly  certified  copy  of  its 
charter,  which  was  regular  on  its  face,  and  showed  a  compliance 
on  its  part  with  the  statutory  requirements,  this  evidence  established 
Its  existence.  Section  540,  of  the  Kentucky  Statutes,  provides:  "Said 
articles,  or  a  certified  copy  thereof,  may  be  used  as  evidence  in  any 
action  for  or  against  such  corporation."  And,  in  section  542,  it  is 
provided :  "When  the  articles  are  filed  and  recorded,  as  provided,  •  ♦  • 
the  corporation  shall  be  deemed  to  be  organized  for  the  purpose 
of  transacting,  promoting  or  carrying  on  the  business  or  purpose 
for  which  it  was  created;  and  shall,  thereupon,  become  a  body  cor^ 
porate."  When  the  corporation  is  organized  as  the  statute  requires, 
neither  its  purpose  nor  its  validity  can  be  inquired  into  collaterally, 
and  any  proceeding  which  challenges  its  right  to  exist  must  be 
instituted  and  maintained  by  the  government,  under  whose  laws  it 
is  organized.  It  would  produce  confusion  and  hardship  if  the  right 
of  a  corporation  to  exist  could  be  called  in  question  by  every  litigant 
with  whom  it  came  in  contact  during  its  business  career,  and,  there- 
fore, the  principle  is  wisely  established,  that,  after  a  corporation  is 
organized  as  by  law  required,  no  adverse  litigant  caa,  in  a  collateral 
proceeding,  challenge  its  right  to  exist.  In  the  case  of  Cumberland 
Telephone  &  Telegraph  Co.  v.  Louisville  Home  Telephone  Co.,  114 
Ky.,  892,  on  this  very  question,  we  said: 

"Appellee  has  not  only  been  incorporated  in  the  State  of  Dela- 
ware, but  it  has  been  recognized  by  the  authorities  of  the  city  of 
Louisville  as  a  corporation,  and  has  been  granted  by  it  an  important 
and  valuable  franchise.  It  is.  at  least,  a  de  facto  corporation,  and 
the  rule  seems  to  be  that,  when  an  association  of  persons  is  exercising 
corporate  franchises  under  color  of  legal  organization,  the  exist- 
ence of  the  corporation  can  not  be  inquired  into  collaterally,  but  only 
in  a  direct  proceeding  by  the  government.  The  reason  of  the  rule 
is  that  it  would  produce  endles  confusion,  and  destroy  the  corpora- 
tion if  the  legality  of  its  existence  couldt  be  drawn  in  question  in 
every  suit  in  which  it  was  a  party,  for  then  no  Judgment  could  be 
rendered   which  would  finally   settle  the  question." 

The  same  principle  is  enunciated  in  Turnpike  Co.  v.  Bobb,  88  Ky., 
226;  Lawson  on  Rights,  Remedies  and  Practice,  volume  1,  section  370; 
W^right  V.  Shelby  R.  R.  Co.,  16  B.  Mon.,  5,  Laflin  &  Rand  Power  Co. 
V.  Sinsheimer,  46  Md.,  316;  Central  of  Georgia  R.  Co.  v.  U.  S.  &  N. 
R.  Co.  (Ala.),  39  Southern,  473;  144  Ala.,  639;  Postal  Tel.  Cable  Co. 
V.  O.  S.  L.  R.  Co.,  23  Utah,  474;  Parker  v.  Bethel  Hotel  Co.,  96  Tenn., 
252. 

It  follows,  from  what  we  have  said  above  and  from  the  foregoing 
authorities,  that  the  trial  court  should  not  have  permitted  any  inquiry 
into  the  motives  or  bona  fides  of  the  gas  company  in  this  proceeding, 
and  a  fortiori  should  have  excluded  all  attempt  to  bring  into  ques- 
tion whether  the  venture  of  the  Gas  Company,  in  piping  natural 
gas  from  Meade  county  to  Louisville,  would  or  not  be  profitable. 
With  that  the  Franzells  had  nothing  to  do,  nor  did  the  Kentucky 
Heating  Company,  because,  as  above  shown,  the  latter  had  no  legal 
interest  In  th«  property  that  was  involved  In  the  condemnation  pro- 
ceedings. The  right  of  the  gas  company  to  pipe  the  natural  gas 
from  its  own  wells  in  Meade  county,  and  transport  it  to  Louisville 
for  sale,  was  a  legitimate  exercise  of  its  property  right,  and  this  the 
Kentucky  Heating  Company  could  not  successfully  challenge, 
although  it  may  be  detrimental  to  its  interest.  If  it  be  true,  as  said 
in  the  briefs,  that  the  natural  gas  in  the  district  of  Meade  county 
is  contained  In  a  common  reservoir,  underlying  the  whole  area,  of 
necessity  it  follows  that  the  gas  company's  use  of  its  wells  tends  to 
exhaust  the  wells  of  the  heating  company;  and  it  is  equally  true, 
that  the  piping  of  gas  by  the  heating  company  from  its  wells  tends 
to  exhaust  the  gas  company's  wells;  and,  undoubtedly,  the  operation 
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of  two  gas  companies  in  the  same  field  (assuming  that  the  quantity 
of  gas  is  limited)  will  exhaust  it  sooner  than  one  of  them  would. 
But  each  has  the  legal  right  to  the  legitimate  use  of  the  gas  under- 
lying Its  own  property,  and  neither  can  complain  of  such  use  by  the 
other.  We  have  already  held  ,in  the  cases  of  Commonwealth  v. 
Trent,  &c.,  117  Ky.,  34,  and  Calor  Oil  &  Gas  Co.  v.  McGehee,  117 
Ky.,  71,  that  one  who  illegitimately  wastes  or  destroys  the  gas  of 
a  district  may  be- punished  under  the  criminal  statutes  of  the  State, 
and  may  also  be  enjoined  from  committing  such  wrongful  acts;  but 
all  parties  owning  gas  wells  in  the  district  are  free  to  make  any 
legitimate  use  of  the  gas  they  choose;  and  the  fact  that  this  legiti- 
mate use  tends  to  exhaust  the  supply,  gives  the  other  owners  of  gas 
wells  in  the  district  no  Just  ground  of  complaint.  The  cou:*t  knows, 
as  a  part  of  the  history  of  the  country,  that  natural  gas  districts, 
after  flourishing  for  a  while,  are  frequently  entirely  exhausted,  and 
that  manufacturing  and  power  plants  established  in  the  district,  and 
dependent  upon  the  use  of  the  gas  for  fuel,  are  forced  to  move  else- 
where. This  may  happen  to  the  district  under  consideration;  but, 
as  said  before,  if  this  results  from  legitimate  sales  by  the  various 
owners  to  their  customers,  no  one  of  them  has  a  just  ground  of  com- 
plaint They  have  all  enjoyed  the  property  while  it  existed,  and, 
when  it  is  exhausted,  they,  of  course,  can  no  longer  enjoy  it.  The 
right  of  the  Calor  Oil  &  Gas  Company  to  transport  its  gas  to  Louis 
ville  and  sell  it,  is  as  high  as  the  right  of  the  Kentucky  Heating 
Company,  and  neither  has  a  monopoly  of  the  field. 

The  real  Issue  in  this  case  was  much  obscured  by  a  consideration 
of  the  efteet  upon  the  heating  company  of  the  gas  company's  piping 
Its  gas  to  Louisville — a  question  which  had  no  valid  place  in  the 
procedure.  If  the  gas  company  makes  an  illegitimate  use  of  its 
wells  or  pipe  line,  and  unlawfully  attempts  to  destroy  the  gas  fields 
by  unnecessarily  or  fraudulently  wasting  the  gas,  the  Kentucky  Heat- 
ing Company,  as  a  joint  owner  in  the  common  fi^ld,  will  have  a 
remedy,  both  by  injunction  and  by  an  action  for  damages,  and  un- 
doubtedly the  doers  of  the  wrong  will  be  subject  to  the  penalty  pro- 
vided in  the  criminal  statutes  forbidding  the  wrong.  But  these  are 
considerations  which  should  not  have  been  superimposed  upon  the 
simple  issues  as  to  (1)  whether  or  not  the  Calor  Oil  &  Ga^s  Company 
had,  under  its  charter,  the  right  of  eminent  domain,  and  (2)  what 
damage  accrued  to  Franzell  and  wife  by  reason  of  its  exercise  In  the 
manner  sought  in  this  case. 

The  question  of  the  constitutionality  of  section  3756a,  of  the 
Kentucky  Statutes,  which  gives  the  right  of  eminent  domain  to  the 
owners  of  gas  and  oil  wells  for  the  purpose  of  piping  their  products 
to  market,  is  not  now  an  open  one.  The  constitutionality  of  the  act 
was  recognized  in  the  case  of  Paine's  Guardian,  &c.  v.  Calor  Oil 
&  Gas  Co.,  31  Ky.  I^w  Rep.,  754,  and  is  clearly  established  by  the 
reasoning  of  the  opinions  in  Chesapeake  Stone  Co.  v.  Moreland,  104 
S.  W.,  762,  and  Kirk-Christy  Co.  v.  American  Association,  Incor- 
porated,  decided  March   4,  1908. 

The  fact  that  the  Ix>uisvllle  Gas  Company  owns  a  majority,  or,  even 
all,  of  the  stock  of  the  Calor  Oil  &  Gas  Company  does  not  vacate 
or  destroy  the  charter  or  corporate  rights  of  the  latter  corporation. 
The  Calor  Oil  &  Gas  Company  retains  its  separate  corporate  entity, 
and  has  all  the  powers  and  rights  which  it  would  otherwise  have  if 
Its  stock  was  in  the  hands  of  a  number  of  Individual  holders.  (Louis- 
ville Gas.  Co.  V.  Kaufman  &  Straus,  105  Ky.,  158;  City  of  Louisville 
V.  Louisville  Water  Co.,  26  Ky.  Law  Rep.,  425;  Bell,  Sheriff  v.  City  of 
Louisville,  &c.,  decided  January  21.  1908;  Parker  v.  Bethel  Hotel  Co., 
96  Tenn.,  252;  McTighe  v.  Macon  Construction  Co.,  94  Ga..  306.) 

It  follows,  from  what  we  have  said,  that  the"  purpose  of  the  Louis- 
Tille  Gas  Company  in  purchasing  the  stock  of  the  Calor  Oil  &  Gas 
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Company,  can  not  be  inquired  into  in  this  collateral  proceeding,  and 
that  it  is  immaterial  here  whether  or  not  it  is  seeking  to  evade  the 
provisions  of  section  190  of  the  Constitution,  which  requires  pre- 
existing corporations  to  accept  the  provisions  of  the  Constitution 
hefore  they  shall  enjoy  the  benefits  of  future  legislation.  If  either 
the  Louisville  Gas  Company  or  the  Calor  Oil  &  Gas  Company  is 
violating  its  charter,  that  question  may  not  be  inquired  into  in  a 
collateral  proceeding,  but,  as  said  before,  can  only 'be  challenged  in 
a  direct  proceeding.  Instituted  by  the  Commonwealth,  through  its 
proper  officers.  It  is  also  Immaterial,  in  this  proceeding,  whether  or 
not  the  Calor  Oil  &  Gas  Company  has  obtained  from  the  city  of 
Louisville  a  franchise  to  distribute  Its  gas  to  the  public  through  its 
streets.  It  can  not  obtain  its  whole  right  of  way  at  once.  Some 
part  of  the  proceeding  must  have  priority  in  point  of  time.  It  is 
possible,  of  course,  that  the  city  may  not  grant  the  franchise  at  all, 
or  the  price  for  it  may  be  so  high  that  the  venture  will  have  to  be 
abandoned.  But  this  does  not  aftect  the  Franzells.  who.  If  this  hap- 
pens, will  have  their  money  for  the  right  of  way  over  their  land, 
without  the  burden  of  a  pipe  line  upon  it.  Nor  is  it  material  that 
appellant  proposes  to  sell  all  of  its  gas  to  the  Louisville  Gas  Com- 
pany, and  in  this  way  distribute  It  to  the  citizens  of  Louisville.  The 
statute  gives  the  appellant  the  right  to  condemn  a  pipe  line  from 
its  wells  to  the  market  for  Its  produce.  It  contains  no  restrictions 
upon  the  manner  of  sale;  it  evidently  being  the  belief  of  the  Legisla- 
ture that  the  public  interest  will  be  best  subserved  by  affording  the 
owner  of  the  gas  an  opportunity  to  sell  it  upon  the  market. 

This  brings  us  to  the  question  of  the  excessiveness  of  the  verdict. 
The  laying  of  the  pipe  line  on  the  strip  of  land  in  question  will  be 
an  additional  servitude  upon  the  right  of  way  of  the  Louisville,  Hen- 
derson &  St.  Louis  Railroad  Company,  which  runs  through  the  Fran- 
zell  farm.  The  railroad  owns  a  perpetual  and  exclusive  right  of 
way  through  the  farm,  and  the  strip  of  ground  in  question  here  is 
within  this  easement,  and  is  one  thousand,  four  hundred  and  fifty 
feet  long  and  twenty-seven  feet  wide.  In  this  strip  a  pipe  line  ten 
inches  In  diameter  Is  to  be  buried,  and  for  this  privilege  the  jury 
returned  a  verdict  of  four  thousand  dollars  in  damages.  It  can  not 
be  claimed  that  the  laying  of  the  pipe  line  injures  in  any  way,  or 
damages,  the  remainder  of  the  farm.  The  railroad,  as  said  before,  ha^ 
a  perpetual  and  exclusive  franchise  of  the  whole  strip  for  railroad 
purposes.  The  pipe  is  to  be  sunk  along  the  railroad  track.  The 
commissioners  appointed  to  assess  the  damages,  in  their  report,  fixed 
the  damages  at  twenty-one  dollars  and  seventy-five  cents.  The  whole 
farm,  it  is  said,  is  assessed  for  taxation  at  two  thousand  dollars;  and 
yet,  a  jury  assessed  the  damages  for  taking  the  strip,  of  which  the 
owner  of  the  fee — leaving  out  of  view  the  bare  posaiblHty  of  a  re- 
verter— can  never  make  any  use,  at  four  thousand  dollars.  This 
verdict  is  fiagrantly  excessive  and  out  of  all  proportion  to  the  real 
damages  sustained.  The  question  was  not  what  the  property  was 
worth  to  the  Calor  Oil  &  Gas  Company  as  a  pipe  line,  and  no  con- 
sideration of  its  availability  for  this  purpose  should  have  been  allowed 
to  enter  into  the  problem. 

In  the  case  of  West  Virginia.  &c.  R.  Co.  v.  Gibson,  &c.,  94  Ky., 
234,  which  was  a  condemnation  proceeding  on  the  part  of  the  rail- 
road, in  establishing  the  measure  of  damage,  the  court  said: 

"The  issue  in  such  a  case  is  not  what  the  land  is  worth  to  the 
appellant,  nor  how  profitably  It  may  use  It  in  its  business;  nor  the 
cost  and  expense  that  it  would  be  compelled  to  incur  in  obtaining 
other  property  or  fitting  It  for  its  business,  if  it  failed  to  obtain  that 
particular  property.  (See  Lewis  on  Eminent  Domain,  section  479, 
and  authorities  there  cited.)  The  law  should  be  given  to  the  jury 
without  including  the  evidential  matters  indicated;  they  are  evidence 
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only.    But,  In  such  cases,  the  jury  should  he  admonished  not  to  let 
those  matters  indicated  as  not  evidence  influence  them." 

In  the  case  of  Texas  &  N.  O.  R.  Co.  v.  Postal  Tel.  Cable  Co.,  52 
S.  W.,  108,  the  Supreme  Court  of  Texas,  in  speaking  of  the  condemna- 
tion of  the  right  to  put  telegraph  poles  on  the  railroad  right  of  way, 
said: 

"Under  no  conceivable  state  of  facts  could  the  value  of  the  use 
of  the  right  of  way  to  appellee  (the  telegraph  company)  be  made  the 
measure  by  which  to  determine  the  damages  sustained  by  appel- 
lant." 

To  the  same  effect  is  V.  &  T.  R.  Co.  v.  Elliott,  5  Nev.,  358;  Sulli- 
van V.  LaFayette  County,  61  Miss.,  271;  Union  Depot,.  &c.  Co.  v. 
Brunswick,  31  Minn.,  297. 

The  case  of  Madisonville,  Hartford  &  Eastern  Railroad  Co.  v.  Ross, 
31  Ky.  Law  Rep.,  584,  involved  the  condemnation  of  appellee's  home 
for  railroad  purposes,  and  we  there  held  that  his  measure  of  dam- 
ages was  the  market  value  of  the  property  taken,  and  that  the  incon- 
venience to  the  owner  of  moving  or  finding  another  home  could  not  be 
allowed  as  an  element  of  damages.  On  the  subject  of  the  measure 
of  damages,  we  said: 

"Lewis,  in  his  work  on  Eminent  Domain,  2  edition,  section  463, 
the  proper  measure  of  damages.  A  fair  equivalent  for  any  entire 
tract  is  taken:  'This  case  presents  but  little  difficulty,  and,  so  far 
as  we  have  observed,  there  is  no  difference  in  the  authorities  as  to 
the  proper  measure  of  damages.  A  fair  equivalent  for  any  entire 
piece  of  property  is  its  market  value  in  money.' 

"In  section  478,  it  is  said:  'In  estimating  the  value  of  property 
taken  for  public  use,  it  is  the  market  value  of  the  property  which 
is  to  be  considered.  The  market  value  of  property  is  the  price  which 
it  will  bring  when  it  is  offered  for  sale  by  one  who  desires,  but  is 
not  obliged  to  sell  it,  and  is  bought  by  one  who  is  under  no  necessity 
of  having  it.' 

"In  the  Cyclopedia  of  Law  and  Procedure,  volume  15,  page  685, 
the  rule  is  thus  stated:  'The  measure  of  damages,  when  the  whole 
of  any  particular  piece  of  property  is  taken  for  a  public  use  under 
the  power  of  eminent  domain,  is  the  market  value  of  it.  Market 
value  means  the  fair  value  as  between  one  who  wants  to  purchase 
and  one  who  wants  to  sell,  not  what  could  be  obtained  for  it  under 
peculiar  circumstances,  when  a  greater  than  its  fair  price  could  be 
obtained,  nor  its  speculative  value,  nor  a  value  obtained  from  the 
necessity  of  another;  its  present  value  at  a  sale  which  a  prudent 
owner  would  make  if  he  had  the  power  of  election  as  to  the  time  and 
terms.'    •    ♦    ♦ 

"The  Am.  &  Bng.  Ency.  of  Law,  2  edition,  volume  10,  page  1151,  on 
the  subject  in  hand,  says:  'In  determining  the  compensation  to  be 
paid  to  the  land  owner  for  land  taken  under  the  power  of  eminent 
domain,  there  are  many  elements  that  must  be  considered.  The 
principal  rule,  which  is  to  be  applied,  as  far  as  possible,  is  that, 
whenever  property  is  taken,  the  fair  market  value  of  the  property 
at  the  time  of  the  taking  should  be  paid  for  it.  The  market  value 
of  land  is  usually  declared  to  be,  not  what  the  land  would  bring  ar. 
a  forced  sale,  but  what  it  would  bring  in  the  hands  of  a  prudent 
seller,  at  liberty  to  fix  the  time  and  conditions  of  sale.  What  property 
would  bring  at  a  fair  public  sale,  where  one  party  wanted  to  sel! 
and  another  wanted  to  buy,  may  be  taken  as  a  criterion  of  its  market 
value.' " 

In  the  above  case,  it  is  true,  the  whole  of  appellee's  property  was 
taken,  and,  in  the  case  at  bar,  only  a  strip  of  ground  running  across 
the  farm  is  sought  to  be  condemned.  Ordinarily,  in  the  case  of  an 
easement,  such  as  a  railroad  right  of  way,  or  the  easement  involved 
here,  the  incidental  question  arises  as  to  the  damages  accruing  to 
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the  remainder  of  the  property.  In  the  case  at  bar,  however,  that 
question  is  eliminated  by  the  peculiar  situation.  As  the  railroad 
owns  the  exclusive  right  of  way  across  the  farm,  and  the  appellant 
is  seeking  to  lay  its  pipe  line  along  this  easement,  there  can  be  no 
resulting  damage  to  the  remainder  of  the  property  of  the  Franzells. 
This  being  true,  what  we  said  in  the  case  last  cited  above  is  pertinent 
to  the  establishment  of  the  proper  measure  of  damages  here.  We  think 
the  court  should  have  told  the  Jury,  substantially,  that  the  measure 
of  damges  for  the  taking  of  the  strip  of  land  in  question  was  its  fair 
market  value;  being  that  sum  which  the  owner  who  desired  to  sell, 
but  was  not  compelled  to  do  so,  would  take  for  it  in  its  present  con- 
dition, and  what  a  purchaser  who  desired  to  buy,  but  was  not  com- 
I>eUed  to  have  it,  would  give  for  it  under  the  circumstances. 

Wliat  we  have  said  in  regard  to  the  measure  of  damages  in  this 
case  does  not  conflict  with  the  principle  enunciated  in  Boom  Com> 
pany  v.  Patterson,  98  U.  S.,  403.  In  that  case,  it  was  held  that  where 
the  property  sought  to  be  condemned  had  a  peculiar  adaptability  and 
an  increased  market  value  because  of  its  suitableness  as  sites  for 
log  booms,  that  this  adaptability  was  to  be  considered  in  ascertaining 
the  market  value  of  the  property.  There  is  nothing  in  the  case 
before  us  which  affords  grounds  for  the  application  of  this  principle. 
The  land  sought  to  be  condemned  is  on  the  direct  route  from  the 
Meade  county  gas  wells  to  Louisville;  but  there  was  no  special 
reason  for  desiring  it  more  than  any  other  direct  route  between 
the  wells  and  the  city. 

For  the  reasons  indicated,  the  judgment  is  a£Eirmed,  on  the  appeal 
of  the  Kentucky  Heating  Company,  Nicholas  Franzell  and  wife,  and 
reversed  on  the  appeal  of  the  Calor  Oil  &  Gas  Company,  for  a  now 
trial,  under  principles  consistent  with  this  opinion. 


LOUISVILLE  VENBEB  MILLS  CO.  v.  CLEMONTS. 
(Filed  April  16,  1908— .Not  to  be  reported.) 

1.  Master  and  Servant — Injury  to  Servant— Contract  of  Settlement — 
Avoidance — Consideration — The  mere  fact  that  a  person  is  in  such 
financial  distress  or  so  hard  pressed  about  money  matters  as  that  he 
would  be  willing  to  sell  his  property  at  a  sacrifice  or  surrender  a 
claim  for  an  inadequate  consideration,  is  not  in  itself  sufllcient  to 
avoid  a  contract  that  its  free  from  fraud,  overreaching  or  misrepre- 
sentation. 

2.  Same — ^Appliances — ^Duty  of  Master  to  Furnish — A  master  is  not 
required  to  furnish  his  employes  the  latest  or  the  best  appliances  or 
those  that  are  in  general  use.  He  is  only  charged  with  the  duty  of 
furnishing  the  servant  with  reasonably  safe  appliances,  and  where 
the  servant  is  injured  by  the  use  of  such  appliances,  the  question  as 
to  whether  they  were  reasonably  safe  is  one  for  the  jury. 

Bennett  H.  Young  and  Marion  W.  Ripy  for  appellant. 
Robert  L.  Page  and  Harry  Robinson  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Second 
Division. 

Opinion  of  the  court  by  Judge  Carroll,  reversing. 

Appellee,  who  was  injured  by  a  rip  saw  he  was  operating  in  the 
mill  owned  by  appellant,  brought  this  suit  to  recover  damages.  We 
are  asked  to  reverse  the  judgment  rendered  in  his  behalf  because  of 
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the  assigned  errors  of  the  trial  court  in  failing  to  give  a  peremptory 
instruction  to  find  for  appellant  and  in  mi^instructing  the  Jury.  The 
request  for  a  peremptory  Instructitm  was  rested  upon  two  grounds, 
first,  that  appellee,  in  consideration  of  thirty-six  dollars  paid  him, 
agreed  to  and  did  release  It  from  liability  for  the  injury  sustained, 
and,  second,  because  he  failed  to  tender  the  money  received  before 
instituting  the  action  to  recover  damages. 

Appellee  was  injured  on  April  25,  1905,  when  four  of  his  fingers 
were  cut  off  by  the  rapidly  revolving  saw  which  came  in  contact  with 
his  hand.  He  was  taken  to  the  Deaconess  Hospital,  where  he  re- 
mained until  May  1,  1905.  On  this  date  the  physician  in  attendance 
discharged  him  from  his  care.  On  the  day  he  was  dismissed  by  the 
physician,  but  before  he  left  the  hospital,  he  was  visited  by  Harry 
Kline,  manager  of  appellant's  mlM,  and  Sherley  Crawford,  an  attorney 
and  agent  of  an  indemnity  company  in  which  appellant  was  insured 
against  loss  on  acount  of  injury  to  its  employes.  These  gentlemen 
went  to  «ee  appellee  for  the  purpose  of  settling  with  him  any  claim 
for  damages  he  might  have  against  the  company.  There  is  sharp 
conflict  between  the  statements  of  appellee  and  those  made  by  Kline 
and  Crawford  as  to  what  took  place  at  the  interview  between  them 
that  resulted  in  appellee  signing  the  following  paper:  "For  the  sole 
consideration  of  the  sum  of  thirty-six  dollars  this  1st  day  of  May, 
1905,  received  from  Louisville  Veneer  Mills,  I  do  hereby  acknowledge 
full  satisfaction  in  discharge  of  all  claims  accrued,  or  to  accrue, 
in  respect  to  all  injuries  or  injurious  results,  direct  or  indirect,  aris- 
ing, or  to  arise,  from  an  accident  sustained  by  me  on  or  about  the 
25th  of  April,  1905,  while  in  the  employment  of  the  above." 

Appellee  testified  that  Crawford  and  Kline  told  him  that  he  was 
entitled  to  twenty-five  dollars  accident  insurance.  That  Mr.  Kline, 
the  manager  of  the  company,  had  kept  up  his  insurance.  That  the 
paper  they  wished  him  to  sign  was  a  receipt  showing  that  he  had 
received  from  the  insurance  company  that  amount  of  money.  That 
he  did  not  read  the  receipt,  nor  was  it  read  to  him,  and  he  signed  it 
upon  their  representations  as  to  what  it  contained;  and  did  not  know 
that  it  purported  to  be  a  compromise  or  settlement  of  any  claim  he 
might  have  for  damages  against  the  company.  That  he  relied  entirely 
upon  the  statements  made  by  them  as  to  the  contents  of  the  paper, 
and  would  not  have  signed  it  had  he  known  that  it  was  a  settlement 
of  his  claim. 

Kline  and  Crawford  say  that  the  paper  was  read  to  appellee,  and  its 
contents  fully  explained  to  him.  That  he  signed  it  with  full  knowledge 
of  its  purport. and  meaning.  That  it  was  understood  eleven  dollars 
was  to  be  paid  to  the  hospital  for  medical  attention  received  by  appel- 
lee, and  twenty-«five  dollars  was  to  be  paid  to  him.  That  the  amount 
due  the  hospital  was  paid,  and  twenty-five  dollars  given  to  appellee. 

There  was  evidence  conducing  to  show  that  appellee  at  the  time  he 
signed  the  paper  was  an  intelligent,  sensible  man,  although  not  well 
educated,  and  that  he  was  not  suffering  from  any  mental  or  physical 
disorder  that  would  render  him  incompetent  to  form  an  opinion  about 
a  matter  of  business,  although  he  was  somewhat  distressed  and  dis- 
turbed about  the  condition  of  his  financial  affairs. 

It  will  thus  be  seen  that  the  issue  upon  the  question  as  to  what  oc- 
curred when  appellee  signed  the  paper  was  purely  one  of  fact.  Upon 
this  point  the  court  Instructed  the  jury  as  follows:  "You  will  find 
for  the  defendant,  Florence  C.  Kline  (who  was  the  owner  of  the  appel- 
lant company),  unless  you  believe  from  the  evidence  that  the  paper 
shown  you  as  of  the  1st  day  of  May,  1905,  was  signed  by  plaintiff, 
William  Clemonts,  under  the  belief  that  the  paper  was  a  release  or 
receipt  for  insurance  allowed  to  him,  and  that  such  representations 
were  made  by  the  defendant's  agent  or  an  agent  of  the  Aetna  Insur- 
ance Co.,  that  such  was  the  fact,  and  Clemonts  relying  upon  them. 
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believing  such  representations,  so  signed  the  paper;  or,  unless  you 
shall  believe  from  the  evidence  that  at  the  time  Clemonts  signed  the 
paper  he  was  in  such  distress  of  mind,  or  in  such  great  financial  dis- 
tress as  that  he  would  make  undue  sacrifice  of  his  rights  under  and 
by  reason  of  such  condition  and  surrender  the  same  for  an  inadequate 
consideration,  and  such  condition,  if  it  existed,  was  known  to  the  de- 
fendant or  her  agent,  or  the  agent  of  the  Aetna  Insuance  Co.,  and  such 
agent,  one  or  both  of  them,  took  advantage  of  such  condition  and  under 
those  circumstances  and  by  reason  thereof  procured  from  Clemonts 
the  paper  which  has  been  shown  you;  if  you  do  believe  these  things 
that  I  have  submitted  to  you  under  this  instruction,  under  the  evidence, 
then  you  will  disregard  such  paper  in  your  deliberations,  and  consider 
Clemonts  not  bound  thereby." 

If  appellee's  version  of  th«  manner  in  which  the  receipt  was  pro- 
cured, and  the  representations  made  to  him  at  the  time  by  Kline  and 
Crawford  to  induce  him  to  sign  it,  were  true,  the  paper  was  not  bind- 
ing upon  him,  and  it  was  proper  to  submit  this  issue  to  the  Jury. 
Upon  the  question  as  to  the  validity  of  this  receipt  there  was 
only  one  substantial  issue,  made  by  the  evidence,  and  that 
one  is  fairly  stated  in  the  first  paragraph  of  the  instruction. 
So  much  of  the  instruction  as  reads:  "Or  unless  you  shall  be- 
lieve from  the  evidence  that  at  the  time  Clemonts  signed  the  paper 
he  was  in  such  distress  of  mind  or  in  such  great  financial  distress 
as  that  he  would  make  undue  sacrifice  of  his  rights  under  and  by  rea- 
son of  such  condition  and  surrender  the  same  for  an  inadequate 
consideration,  and  such  condition,  if  it  existed,  was  known  to  the 
defendant  or  her  agent  or  the  agent  of  the  Aetna  Insurance  Co.^  and 
such  agent,  one  or  both  of  them,  took  advantage  of  -such  condition 
and  under  those  circumstances  and  by  reason  thereof  procured  from 
Clemonts  the  paper  which  has  been  shown  you,"  should  be  omitted 
from  it  on  another  trial  of  the  case,  if  the  evidence  is  the  same  as 
on  this  trial.  There  was  not  sufllcient  evidence  to  authorize  the  sub- 
mission of  the  question  as  to  whether  appellee's  distress  of  mind 
growing  out  of  his  financial  condition  or  for  other  causes  was  taken 
advantage  of.  Aside  from  this,  the  mere  fact  that  a  person  is  in  such 
financial  distress,  or  so  hard  pressed  about  money  matters,  as  that  he 
would  be  willing  to  sell  his  property  at  a  sacrifice  or  surrender  a  claim 
for  an  inadequate  consideration,  is  not  in,  and  of  itself  sufficient  to 
avoid  a  contract  that  is  free  from  fraud,  overreaching  or  misrepre- 
sentation. It  often  happens  that  persons  are  obliged  by  their  neces- 
sities to  dispose  of  their  property  at  a  grossly  inadequate  price,  and 
generally,  when  persons  are  so  unfortunate  as  to  be  placed  In  this 
position,  there  is  a  purchaser  waiting  for  Just  such  an  opportunity, 
ready  and  willing  to  take  advantake  of  it.  But.  a  purchase,  under  cii^ 
cumstances  like  these,  will  not  be  cancelled  at  the  suit  of  the  seller, 
merely  because  his  poverty  obliged  him  to  sell  and  the  purcheser  took 
advantage  of  his  situation  to  buy. 

Crawford  was  the  attorney  and  agent  of  the  insurance  company  that 
had  obligated  itself  to  indemnify  appellant  against  any  loss  it  might 
sustain  on  account  of  injuries  to  its  employes,  including  appellee.  The 
money  paid  to  appellee  was  the  money  of  the  insurance  company.  Ap- 
pellee, before  the  institution  of  the  action  tendered  to  the  general 
agent  of  the  company  the  amount  received  by  him,  which  the  general 
agent  refused  to  accept.  A  tender  should,  of  course,  be  made  to  the 
person  paying  the  money,  to  the  person  making  the  tender  or  to  some 
person  representing  him.  And  as  the  insurance  company  had  obli- 
gated itself  to  protect  the  appellant  company  from  loss  on  account  of 
injury  sustained  by  Clemonts,  and  its  agent  on  account  of  this  obli- 
gation had  paid  the  money  to  Clemonts,  it  was  proper  that  the  tender 
should  have  been  made  to  the  general  agent  of  the  company.  When 
the  general  agent  of  the  company  refused  to  accept  the  amount  ten- 
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dered,  it  waa  paid  into  court  by  appellee.  It  was  neceasary  to  en- 
able appellee  to  maintain  an  action  that  he  should  pay,  or  offer  to 
pay,  the  money  he  had  received,  and  in  this  respect  Se  did  all  under 
the  circnmstances  he  could  do. 

There  was  evidence  conducing  to  show  that  the  rip  saw  plaintiff 
was  working  with  should  have  been  protected  by  a  guard  and  pro- 
vided with  what  is  called  a  "spreader/'  and  that  these  implements 
were  generally  used  in  operating  similar  machinery.  On  the  other 
hand,  there  was  testimony  to  the  effect  that  neither  a  guard  nor  a 
spreader  was  necessary,  and  that  it  was  not  usual  to  have  them  at- 
tached to  saws  like  the  one  plaintiff  was  injured  by.  With  the  evi- 
dence in  this  condition,  the  court  gave  to  the  Jury  instruction  No.  3, 
reading  as  follows:  "The  court  instructs  the  Jury  that  it  was  the  duty 
of  the  defendant  company  to  have  and  maintain  the  rip  saw  in  the 
evidence  referred  to  in  a  condition  reasonably  safe  for  use,  and  to 
adopt  and  provide  such  appliances  as  would  make  it  reasonably  safe 
for  use  by  the  operator;  and  if  you  believe  from  the  evidence  that 
there  were  any  such  appliances  in  general  use  at  the  time  the  injury 
to  plaintiff  occurred,  df  it  did  occur,  and  thaitisuch  appliamces  were  knojwn 
to  the  defendant,  or  its  agents  in  charge  of  its  factory,  and  charged 
by  defendant  with  the  duty  of  supervising  its  machinery,  or  could  have 
been  known  by  the  exercise  of  ordinary  care,  and  by  reason  of  such 
failure  upon  their  part,  if  there  was  any,  the  plaintiff  sustained  the 
injuries  alleged,  in  that  event  the  law  is  for  the  pj^aintiff,  and  the  Jury 
should  so  find;  unless,  as  in  the  other  case  stated  in  the  second  in- 
struction, the  Jury  should  be  of  the  opinion  and  believe  from  the  evi- 
dence that  the  plaintiff  failed  to  exercise  ordinary  care  for  his  own 
safety,  and  such  failure  on  his  part  so  far  contributed  to  his  Injury 
but  that  for  such  failure  he  would  not  have  been  injured,  in  which 
latter  event  the  law  is  for  the  defendant,  and  you  should  so  find." 

Appellant  objects  to  so  much  of  the  instruction  as  reads:  "And  if 
you  shall  believe  from  the  evidence  that  there  were  any  such  appli- 
ances in  general  use  at  the  time  that  the  injury  to  plaintiff  occurred, 
if  it  did  so  occur,  and  that  such  appliances  were  known  to  the  defend- 
ant or  its  agent  in  charge  of  its  factory,  and  charged  by  defendant 
with  the  duty  of  isuper vising  this  machinery,  or  could  have  been 
known  by  the  exercise  of  ordinary  care." 

In  our  opinion  this  objection  is  well  taken.  In  cases  of  this  char- 
acter the  master  is  not  required  to  furnish  the  latest  appliances,  or 
the  best  appliances,  or  appliances  that  are  in  general  use.  He  is 
only  charged  with  the  duty  of  furnishing  the  servant  with  reasonably 
safe  appliances.  Whether  the  appliances  furnished  are  reasonably 
safe  or  not  is  a  question  of  fact  to  be  determined  by  the  Jury  from 
the  evidence.  And  to  the  end  that  the  Jury  may  intelligibly  consider 
and  dispose  of  this  question,  it  is  competent  for  the  parties  to  show, 
by  evidence,  the  character  of  appliances  furnished,  as  well  as  the  char- 
acter of  appliances  in  general  use  in  similar  employments,  so  that 
the  Jury  may  determine  whether  or  not  the  appliances  furnished 
are  reasonably  safe.  This  identical  question  was  before  this  court 
in  the  ctse  of  Dow  Wire  Works  Co.  v.  Morgan,  29  Ky.  Law  Rep.,  854, 
in  which  an  instruction  similar  to  the  one  being  considered  was  con- 
demned; and  it  was  said  that:  "The  court  should  have  told  the  Jury 
that  it  was  the  duty  of  appellant  to  have  and  maintain  the  rip  saw 
in  a  reasonably  safe  conditilon  to  work  with,  and  to  provide  it  with 
such  appliances  as  would  make  It  reasonably  safe  for  use  by  the 
operator." 

Ttie  same  rule  was  announced  in  Louisville  &  Atlantic  R.  Co.  v. 
Wilson,  30  Ky.  Law  Rep.,  734,  in  which  it  was  said:  "The  rule  in  this 
State,  and  the  one  generally  prevailing.  Is  that  while  the  master  is 
not  required  to  furnish  the  servant  with  absolutely  safe  or  faultless 
machinery,  or  provide  the  latest  or  most  modem  appliances,  he  is  re- 
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quired  to  furnish  reasonably  safe  appliances  and  reasonably  safe 
places  for  the  use  of  the  servant."  (New  Gait  House  Co.  v.  Chapman, 
30  Ky.  Law  Rep.,  692.) 

The  rule  laid  down  in  these  cases  has  been  approved  In  many  others, 
and  it  is  prejudicial  error  to  go  outside  of  it  in  instructions  in  cases 
like  this. 

For  the  errors  mentioned  In  the  instructions,  the  case  must  be  re- 
versed, with  directions  for  a  new  trial,  and  It  is  so  ordered. 


MOSBLEY'S   ADM'R   v.    BLACK   DIAMOND  COAL   &   MINING   CO. 
(Filed  April  16,  1908^Not  to  be  reported.) 

1.  Master  and  Servant — Dangerous  Premises — (Mining  Shafts — Stat- 
utory Provisions — Gates  Required — Under  Kentucky  Statutes,  section 
2731,  providing  that  "at  every  mine  operated  by  a  shaft  there  shall 
be  provided  an  approved  safety  catch,  and  a  sufficient  cover  over- 
head, on  all  cages  used  for  lowering  and  hoisting  persons,  and  at  the 
top  of  every  shaft  a  safety  gate  shall  be  provided,  and  an  adequate 
brake  attached  to  every  drum  or  machine  used  in  raising  or  lower- 
ing persons  in  all  shafts  and  slopes,"  the  statutory  duty  is  not  com- 
plied with  by  furnishing  gates  that  can  not  be  .closed.  The  gates 
contemplated  are  such  as  will  either  automatically  close,  or  can  easily 
be  closed  by  persons  using  them. 

2.  Same—iDeath  of  Servant— JNegllgence  of  Maater-^Liability— In  an 
action  against  a  mining  company  for  causing  the  death  of  an  employe 
by  falling  into  a  shaft  which  the  statute  requires  should  be  provided 
with  safety  gates  the  company  was  guilty  of  negligence  in  permitting 
eoal  and  other  material  to  be  placed  and  accumulate  around  the  gates 
in  such  manner  as  to  prevent  them  from  being  closed,  and  a  failure 
to  provide  such  gates  for  the  safety  of  employes  and  other  persons 
rightfully  using  the  pFemlses  can  not  be  neglected  without  subjecting 
the  owner  to  liability  for  damages  thereby  caused. 

3.  Same — 'Evidence — Statement  of  Mining  Boss — Competency — In  an 
action  against  a  mining  company  for  damages  for  negligently  causing 
the  death  of  an  employe,  evidence  of  a  statement  made  by  the  mine 
boss  some  time  after  the  accident,  that  he  had  told  the  deceased  to 
go  to  the  shaft  for  instructions,  was  incompetent,  not  being  a  part 
of  the  res  gestae. 

4.  Defective  Premises — ^Knowledge  of  Servant — ^Where  an  Injury  re- 
sults in  death  and  the  action  is  brought  by  the  personal  representative 
of  the  servant,  it  is  not  necessary  to  a  recovery  to  show  that  the  de- 
ceased knew,  or  might  by  ordinary  care  have  discovered,  the  dangerous 
or  defective  condition  of  the  premises. 

5.  R.  Crewdson  for  appellant.  • 
Gordon,  Gordon  &  Cox  and  Forcht  &  Field  for  appellee. 
Appeal  from  Muhlenberg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  reversing. 

James  Moseley  was  employed  as  night  fireman  and  engineer  by 
the  appellee  company.  The  engine  was  situated  some  sixty  feet  from 
the  mouth  of  a  shaft  sunk  from  the  top  of  the  ground  to  the  coal 
stratum,  about  one  hundred  feet  below  the  surface.    The  opening  of 
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this  ehaft  on  the  surface  of  the  ground  was  sixteen  by  sixteen  feet. 
It  was  divided  into  two  compartments,  in  each  of  which  was  a  cage 
or  etevator  used  for  hoisting  and  lowering  the  employes  and  material 
from  and  Into  the  mines.  When  a  person  in  the  bottom  of  the  shaft 
desired  the  elevator  to  be  lowered  or  hoisted,  he  could  notify  the 
engineer  "by  blowing  a  whistle  which  could  be  heard  by  the  engineer. 
Moseley  was  not  the  regular  engineer  or  fireman,  and  was  only 
temporarily  in  charge  of  the  engine  on  the  night  he  met  his  death. 
On  that  night,  a  party  of  young  people  had  gone  down  into  the  mine, 
in  compiany  wdth/  Tilden  Bridges,  who  was  one  of  the  bosses.  After 
the  party  went  down  In  the  shaft,  the  regular  engineer  went  oft 
duty,  leaving  Moseley  alone  in  charge  of  the  engine.  A  short  time 
after  this.  Bridges,  who  was  at  the  bottom  of  the  shaft,  blew  the 
whistle  to  notify  the  engineer  to  hoist  the  elevator,  and  at  this 
moment,  or  immediately  afterwards,  Moseley  fell  into  the  shaft  from 
the  top,  landing  in  the  bottom,  fatally  injured.  He  never  recovered 
consciousness,  nor  made  any  statement  as  to  how  the  accident  hap- 
pened. 

In  this  action  by  his  personal  representative  to  recover  damages 
for  his  death,  the  trial  judge,  at  the  conclusion  of  the  evidence  for 
appellant,  who  was  plaintiff  below,  directed  th«  jury  to  return  a 
verdict  for  appellee.  The  correctness  of  this  ruling  depends  upon 
the  question  whether  or  not  there  was  any  evidence  conducing  to 
show  that  Moseley's  death  was  caused  by  the  negligence  or  care- 
lessness  of  the  appellee  company. 

(Section  2731,  of  the  Kentucky  Statutes,  provides  in  part:  "And  at 
every  mine  operated  by  a  shaft  there  shall  be  provided  an  approved 
eafety  catch,  and  a  sufficient  cov«r  overhead,  on  all  cages  used  for 
lowering  and  hoisting  persons,  and  at  the  top  of  every  &hafc  a  safety 
gate  shall  be  provided,  and  an  adequate  brake  shall  be  attached 
to  every  drum  or  machine  used  in  lowering  or  raising  persons  in 
all  shafts  and  slopes." 

The  appellee  company  partially  complied  with  this  statute  by 
enclosing  the  opening  or  mouth  of  the  shaft  with  a  fence,  provided 
with  gates,  through  which  persons  desiring  to  go  in  or  come  out  of 
the  shaft  might  enter,  but  there  was  evidence  tending  to  show  that 
the  gates  were  constantly  left  open,  and  could  not  be  closed  on 
account  of  coal  and  other  material  that  had  accumulated  and  was 
allowed  to  remain  about  the  gates.  The  statutory  duty  imposed 
upon  mine  owners  is  not  complied  with  by  fumisliing  gates  that  can 
not  be  closed.  The  company  was  guilty  of  negligence  in  permitting 
coal  and  other  material  to  be  placed  and  accumulate  around  these 
gates  in  such  a  manner  as  to  prevent  them  from  being  closed.  The 
safety  gates  contemplated  by  the  statute  are  gates  so  arranged  that 
they  will  either  automatically  close  themselves  when  opened,  or  can 
easily  be  closed  by  persons  using  them.  To  provide  a^  gate  and  then 
permit  it  to  be  amd  remain  in  such  a  condition,  for  any  cause,  that 
it  can  not  be  closed,  is  the  same  as  if  no  gate  had  been  provided  or 
maintained.  The  Legislature  deemed  the  establishment  and  main- 
tenance of  safety  gates  of  sufficient  importance  to  make  it  the  man- 
datory duty  of  mine  owners  to  provide  them  for'  the  safety  of  the 
employes,  and  to  prevent  persons  rightfully  using  the  premises  from 
falling  into  the  mine  shaft,  and  this  statutory  duty  can  not  be  neg- 
lected or  disobeyed  without  subjecting  the  owner  to  liability  for 
damages  Buffered  by  persons  rightfully  using  the  premises.  (Andricus 
V.  The  PIneville  Ooal  Co.,  28  Ky.  Law  Rep.,  704.)  We  may.  therefore, 
properly  treat  this  ease  as  if  the  appellee  company  had  not  provided 
any  safety  gates  at  all.  Accepting  this  view  as  correct,  the  question 
remains— was  the  failure  of  Uie  company  to  perform  this  statutory 
duty  such  negligence  as  would  authorize  a  recovery  in  this  case? 
Upon  this  iK)int,  the  argument  is  made  in  behalf  of  the  company 
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that,  although  It  may  have  been  negligent  in  failing  to  provide 
safety  gates,  yet  its  negligence  In  this  respect  does  not  render  it 
liable  in  damages  for  the  death  of  Moseley,  because  his  duties  as 
engineer  and  fireman  did  not  require  him  to  leave  the  engine  room, 
or  go  to  the  •shaft.  It  is  said  that,  in  going  to  the  shaft,  he  waa 
not  in  the  performance  of  any  duty  owing  to  the  company,  or  acting 
within  the  scope  of  his  employment.  That  if  he  had  remained  at 
the  place  where  his  duties  required  him  to  be,  he  would  not  have 
fallen  into  the  shaft  or  have  been  injured  by  its  negligence  in  failing 
to  properly  protect  the  opening.  Why  Moseley  went  to  the  shaft 
does  not  appear  in  the  record.  Appellee  offered  to  prove  that  Bridges, 
the  mine  boss,  said,  sometime  after  the  accident,  that  he  told  Moseley 
when  the  whistle  was  sounded,  he  should  go  to  the  shaft  to  receive 
Instructions.  This  offered  evidence  was  properly  excluded  by  the 
court.  Direct  evidence  by  any  person  who  heard  Bridges  so  instruct 
or  direct  Moseley  would  be  competent,  but  the  statements  made  by 
Bridges  after  the  accident  were  not  a  part  of  the  fes  gestae,  and 
could  not  be  used  as  evidence  against  the  company.  But,  aside  tram 
the  failure  of  proof  upon  this  point,  Moselej^s  duties  as  engineer 
and  fireman  placed  him  in  charge  of  all  the  machinery  connected  with 
the  lowering  and  hoisting  of  the  elevators  by  the  engine.  It  was  as 
much  a  part  of  his  duties  to  see  that  the  pulleys  and  cables  attached 
to  the  elevators  and  by  which  they  were  raised  and  lowered,  were 
in  working  order  and  good  condition,  as  it  was  to  see  that  the  fires 
in  the  boilers  were  kept  up,  or  that  a  sufficient  supply  of  water  was 
on  hand,  or  that  the  machinery  directly  attached  to  the  engine  waa 
in  proper  condition.  It  can  not  be  said  that  his  duties  were  confined 
exclusively  to  the  engine  house,  or  that  he  had  no  right  to  go  about 
the  shaft  where  the  elevators  operated  by  the  engine  were  located. 
He  was  not  a  trespasser,  but  was  rightfully  on  the  premises.  Nor 
was  he  outside  the  fair  line  of  his  duties  in  going  to  the  shaft.  The 
rule  laid  down  in  the  line  of  cases  holding  that  a  servant  can  not 
recover  for  injuries  sustained  by  him  acting  outside  ofi  the  line  of 
his  duties  and  going  in  or  about  places  where  his  employment  does 
not  require  him  to  be  or  go,  is  not  applicahie  to  the  facts  of  this 
case.  It  has  been  often  held  that  the  duty  imposed  upon  the  master 
of  furnishing  for  the  use  of  the  servant  reasonably  safe  premises  is 
limited  to  those  premises  where  the  servant,  in  the  performance  of 
the  duties  for  which  he  is  engaged  requires  him  to  labor,  and  does 
not  extend  to  other  parts  of  the  establishment,  where  the  servant 
is  not  obliged  to  be  or  go.  Thus,  in  Mitchell  &  Tranter  Co.  v.  Ehmett, 
23  Ky.  Law  Rep.,  1788,  it  was  held  that  the  helper  of  a  brick-layer 
could  not  recover  for  injuries  sustained  by  falling  through  a  roof 
that  was  unsafe,  and  this  upon  the  ground  that,  in  getting  upon  the 
roof,  the  servant  was  a  volunteer  and  the  master  owed  him  no  duty 
to  keep  the  roof  in  safe  condition,  and  its  failure  to  do  so  was  not, 
as  to  him,  actionable  negligence.  And,  in  L.  &  N.  R.  Co.  v.*Hocker, 
23  Ky.  Law  Rep.,  982,  it  was  held  that  Hocker,  an  employe  of  the 
company,  who  was  injured  by  a  train  of  cars,  could  not  recover 
because  he  was  at  a  place  where  his  duties  did  not  require  him  to 
be.  and  the  company  did  not  owe  him  any  duty,  except  to  avoid 
injuring  him  after  his  perilous  condition  was  discovered. 

Whether  or  not  the  company,  in  failing  to  maintain  sufficient  gates, 
would  be  guilty  of  actionable  negligence  as  to  any  other  of  its  employes 
who  had  the  right  to  be  upon  and  about  its  premises  in  the  night 
time,  although  his  specific  duties  may  not  have  called  him  to  the 
shaft,  if  he  had  fallen  into  it,  we  express  no  opinion.  It  is  not 
necessary,  under  the  facts  of  this  ca^e,  in  order  to  fix  liability  on 
the  appellee,  that  the  doctrine  of  responsibility  for  a  failure  to  per- 
form a  statutory  duty  intended  for  the   protection   of  human  life, 
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should  be  extended  to  embrace  employes  whose  duties  did  not  require 
them  to  go  about  the  shaft. 

The  night  was  very  dark,  and  there  was  evidence  showing  that  the 
premises  about  the  shaft  were  not  lighted.  To  fall  into  the  shaft, 
it  was  necessary  that  Moseley  should  have  walked  through  the  open 
gat«  or  have  climbed  the  fence  that  surrounded  the  shaft  at  other 
places  than  where  an  opening  was  left  for  the  gates.  Although  there 
is  no  evidence  to  show  whether  Moseley  walked  through  the  opening 
or  climbed  over  the  fence,  it  Is  fair  to  assume  that  he  did  not  do  the 
latter,  and  that,  when  he  went  to  the  shaft,  he  walked  through  the 
open  gate.  We  are  a  waive  of  the  rule  laid  down  by  this  court  in 
Hughes  V.  C.  N.  O.  &  T.  P.  Ry.  Co.,  91  Ky.,  526,  and  Wlntuska's  Admr. 
V.  L.  &  N.  R.  Co.,  14  Ky.  Law  Rep.,  579,  and  Visman  v.  Southern  Ry. 
Co.,  28  Ky.  Law  Rep.,  429,  to  the  effect  that,  in  order  to  recover 
damages  against  the  master,  the  servant  must  produce  some  evidence 
conducing  to  show  that  it  was  caused  by  the  negligence  of  the  mastet 
or  some  one  having  authority  to  represent  him.  That  negligence 
will  not  be  presumed.  And  where  an  injury  or  accident  may  have 
happened  in  two  or  more  way^,  in  one  of  which  the  master  would 
be  llabl'C,  and  the  other  not,  and  the  presumptions  as  to  how  the 
injury  or  accident  happened  are  equal,  a  recovery  will  be  denied. 
But  here,  with  the  exception  of  the  gates,  the  opening  in  the  shaft 
was  ^enclosed  by  a  fence,  and  it  is  not  probable  or  reasonable  that 
the  deceased,  who  was  in  his  right  mind  and  a  sensible  tnan,  would 
have  clinxbed  a  fence  and  deliberately  precipitated  himself  into  a 
hole  one  hundred  feet  deep.  There  Is  no  suspicion  in  the  record 
that  Moseley  desired  to  commit  suicide,  or  that  he  was  laboring  under 
any  mental  disease;  and  the  only  reasonable  explanation  of  the 
manner  in  which  he  came  to  his  death  is  that  he  walked  through 
the  open  gate  and  fell  into  the  open  shaft.  (L.  ft  N.  R.  Co.  v.  Mul- 
finger,  26  Ky.  Law  Rep.,  3.) 

In  this  connection  it  is  also  well  to  keep  in  mind  that  the  rule 
that  the  servant  before  he  can  recover  for  injuries  sustained  by 
defective  appliances  or  premises  must  show  that  he  did  not  know,  or 
could  not  have  known  of  the  dangerous  or  defective  condition  of  the 
place  or  appliances  where  he  is  at  work,  has  no  application  to  a  case 
like  this.  When  the  injury  results  in  death,  and  the  action  is 
brought  by  the  personal  representative  of  the  servant,  it  is  not 
necessary  to  a  recovery  to  show  that  the  deceased  knew,  or  might 
by  the  exercise  of  ordinary  care  have  discovered,  the  dangerous  or 
defective  condition  of  the  premises.  (Brown  v.  C  N.  O.  &  T.  P.  R. 
Co.,  29  Ky.  Law  Rep.,  146;  Willie  v.  EJast  Tennessee  Coal  Co.,  27 
Ky.  Law  Rep.,  335;  Lexington  &  Carter  County  Mining  Co.  v. 
Stephens,  104  Ky.,  502;  Tanner  v.  W.  A.  Wlcklifte  Coal  Co.,  32  Ky.  Law 
Rep.,  ante.) 

Nor,  in  view  of  the  darkness  of  the  night  and  the  failure  to  have 
the  premises  lighted,  can  it  be  said  that  the  shaft  into  which  Moseley 
fell  was  so  obviously  dangerous,  or  the  hazard  in  going  about  it  so 
appai^nt,  that  a  person  of  ordinary  prudence  would  not  incur  the 
risk.  Hence,  the  line  of  cases  like  Wilson  v.  Chess  A  Wymond  Co., 
117  Ky.,  567;  MoCormack  Harvester  €o.  v.  Liter,  23  Ky.  Law  Rep., 
2154;  Duncan  v.  Gemert  Bros.  Lumber  Co.,  27  Ky.  Law  Rep.,  1039; 
Shemwell  v.  Owensboro  ft  Nashville  Ry.  Co.,  25  Ky.  Law  Rep.,  1671; 
are  not  pertinent. 

We  are  of  the  opinion  that  there  was  evidence  sulBcient  to  authorize 
a  submission  of  the  case  to  the  Jury,  and  the  Judgment  is  reversed, 
with  directions  to  grant  a  new  trial,  in  conformity  with  this  opinion. 

voL  3S— 8 
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SEBREE,  &c.  V.  SEBREE. 

(Filed  April  17,  1908— Not  to  be  reported.) 

Judgments— <3orrection  of  After  Becoming  Final — (30  Ky.  Law  Rep., 
670,  for  authority  to  maintain  this  action.)  It  appearing  that  appellee 
did  not  agree  to  the  disposition  of  the  attached  tobacco,  or  authorize 
her  attorney  to  act  for  her,  its  disposition  being  the  result  of  a  mis- 
take on  the  part  of  her  attorney,  as  appellant  had  parted  with  notii- 
ing  to  get  the  tobacco,  he  must  be  required  to  restore  the  proceeds 
of  it  to  appellee. 

W.  A.  Lee  for  appellants. 

Charles  Strother  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  CRear,  affirming. 

Appellee  sued  her  husband,  J.  L.  Sebree  for  divorce  and  alimony. 
She  procured  an  attachment  against  his  property  which  was  levied 
upon  his  half  interest  in  a  crop  of  tobacco.  Subsequently  appellant 
Taylor  caused  an  execution  against  J.  L.  Sebree  to  be  levied  upon  the 
same  interest,  but  subject  to  the  attachment.  Before  judgment  in 
the  action  for  divorce  appellee  and  J.  L.  Sebree  effected  a  compromise 
of  their  property  rights,  in  which  it  was  agreed  that  the  tobacco 
levied  upon  was  to  be  applied  first  to  the  payment  of  certain  costs  of 
the  action,  and  the  remainder  to  be  applied  upon  such  debts  as  both 
the  parties  were  bound  upon.  iRut  instead  of  this  being  done,  by 
mistake  of  appellee's  counsel  probably,  it  was  recited  in  an  agree- 
ment, signed  by  him,  that  the  proceeds  of  the  tobacco,  after  paying 
the  oosts  alluded  to,  were  to  be  applied  to  the  debt  owing  to  ap- 
pellant Taylor  by  J.  L.  Sebree,  but  without  the  knowledge  of  appel- 
lee. When  she  learned  of  it,  after  the  judgment  of  the  court  con- 
firming it  had  become  final,  she  brought  this  suit  to  correct  that  part 
of  the  judgment.  On  a  former  appeal,  it  was  held  that  her  action 
could  be  maintained.  (30  Ky.  Law  Rep.,  670.)  The  facts  are,  so 
the  chancellor  found,  and  we  concur,  that  appellee  did  not  authorise 
the  disposition  made  of  tbe  tobacco  proceeds  by  the  agreement  signed 
by  her  attorney.  Nor  was  there  consideration  for  it.  The  whole 
thing  was  a  mishap,  to  say  the  least  of  it,  which  she  was  ignorant 
of  at  the  time,  and  which  she  disavowed  as  soon  as  she  learned  of  it. 
Appellant  Taylor,  through  his  representative  in  the  transaction,  had 
full  notice  of  the  error,  and  as  he  has  parted  with  nothing,  he  should 
restore  what  he  got.    The  circuit  court  so  adjudged,  which  is  affirmed. 


N.  C.  &  ST.  L.  RY.  (X>.,  &c.  v.  BEAN'S  BX'OR. 

(Filed  April  17,  1908— To  be  reported.) 

Appeals-HReplevied^-Bight  of  Appeal— A  defendant  in  a  Judgment 
may  prosecute  an  appeal  from  it,  although  he  may  have  replevied 
it  or  paid  it. 

Wheeler,  Hughes  ft  Berry  for  appellants. 

Hendrick  ft  Miller  for  appellee. 

Appeal  from  Marshall  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  overruling  motion. 

Appellee  recovered  a  judgment  for  money  against  appellants.  With- 
out  superseding  the  judgment,  appellants  have  prosecuted  this  appeal. 
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Appellee  having  caused  an  execution  to  issu^e  upon  the  judgment  and 
to  be  levied  upon  certain  of  appellants'  property,  the  latter  replevied 
the  judgment  by  executing  bond  as  authorized  by  sections  1667-1669, 
Kentucky  Statutes.  The  judgment  was  replevied  after  the  appeal 
was  granted  and  transcript  filed  in  this  court. 

Appellee  has  filed  an  answer  in  bar  of  the  appeal,  based  upon 
section  757  of  the  Civil  Code,  which  provides  that  the  appeal  shall 
be  dismissed  if  the  appellants'  right  to  further  prosecute,  it  had 
ceased.  He  contends  that,  as  the  Code  provides  for  a  stay  of  pro- 
ceedings upon  a  judgment  appealed  from  by  supersedeas  only  (section 
747,  Civil  Code),  and'  as  Uie  effect  of  the  replevy  is  to  merge  the 
judgment,  it  is  a  voluntary  waiver  by  appellant  of  its  right  to  appeal, 
as  holding  otherwise  would  be  a  stay  of  a  judgment  on  appeal  by 
replevy  in  addition  to  supersedeas.  A  defendant  in  a  judgment  may 
prosecute  an  appeal  from  it,  although  he  may  have  paid  it.  (El- 
bridge  V.  Wilson,  4  Ky.  Law  Rep.,  982;  Figg  v.  Richards(»i,  5  Ky.  Law 
Rep.,  610;  Shannon  v.  Paget,  24  Ky.  Law  Rep.,  1281;  Pike-Morgan 
V.  Wathen,  25  Ky.  Law  Rep.,  1264;  Keliar  v.  Williams,  10  Bush,  216.) 

The  appeal  does  not  affect  the  judgment  until  it  is  reversed. 
Hence,  if  the  appellant  were  unable  to  give  the  supersedeas  bond 
required  by  the  Code  in  order  to  obtain  a  stay  of  the  execution,  pending 
the  appeal,  he  would  be  under  the  necessity  of  suffering  his  property 
to  be  seized  and  sold  by  the  sheriff,  with  added  costs  and  possible 
sacrifices.  Tet,  in  that  event,  his  right  of  appeaJ  would  not  be 
affected,  as  otherwise  the  right  of  appeal  would  be  valuable  only  to 
the  rich,  who  could  make  the  supersedeas  bond,  and  to  the  very  poor 
who  were  execution  proof.  Wihat  one  may  be  compelled  to  do,  he 
may  do  without  compulsion,  without  impairing  his  legal  rights.  So 
it  is  held,  if  he  pays  off  the  judgment,  he  may,  nevertheless,  prose- 
cute an  appeal  from  it,  and,  if  it  is  reversed,  may  have  restitution 
of  what  he  has  paid,  with  interest. 

The  statute  allows  any  judgment  for  money  (except  in  certain 
instances,  not  here  involved)  to  be  stayed  for  three  months  by  re- 
plevy. This  Is  not  only  a  privilege,  but  it  is  a  legal  right  of  the 
defendant,  as  much  as  it  is  the  right  of  the  plaintiff,  to  have  an 
execution  against  the  defendant's  property  issue  upon  the  judg- 
ment. The  judgment  is  subject  to  that  right  of  the  defendant.  The 
latter  may  appeal  from  it  if  the  amount  gives  the  Appellate  Court 
jurisdiction.  That  is  also  an  incident  of  the  law  which  gives  the 
judgment.  There  is  no  prohibition  upon  the  right  of  appeal,  either 
because  the  defendant  pays  off  the  judgment,  or  replevies  it.  Kor 
is  there  perceived  any  sound  reason  why  there  should  be  a  distinction 
tn  favor  of  those  who  pay  as  against  those  who  replevy.  It  is  said, 
for  appellee,  that  the  execution  of  the  replevin  bond  merges  the 
judgment.  And  so  it  does.  Likewise,  the  payment  satisfies  it.  A 
judgment  merged  into  a  replevin  bond  is  no  more  beyond  the  cor- 
rective process  of  the  Appellate  Court  than  one  discharged  by  pay- 
ment. It  is  argued,  by  way  of  illustration  that  the  execution  of  a 
replevin  bond  by  one  of  the  judgment  debtors  would  operate  to 
discharge  a  surety  upon  the  debt  not  signing  the  bond,  or  to  dis- 
charge a  lien  securing  the  debt.  So  would  the  payment  of  the  judg- 
ment. We  think  the  analogy  is  clear  and  the  principle  just  that  the 
replevy  and  payment  alike  do  not  affect  the  defendant's  right  of 
appeal.     (Keliar  v.  Williams,  10  Bush,  216.) 

The  demurrer  to  the  answer  of  appellee  is  sustained,  and  his  motion 
to  dismiss  the  appeal  is  overruled. 
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CITY    OF   LEXINGTON   v.   WiALBY,   &c. 
(Filed  April  17,  1908— ^ot  to  be  reported.) 

Street  Improvements— ^Liability  of  Property  Owner — Law  in  Force 
at  Time  the  Work  Was  Done — ^The  liability  of  a  land  owner  for  a  street 
improvement  must  be  d-eternf  ned  by  tiie  law  in  force  at  the  time  the 
work  was  done.  The  Legislature  may  change  the  rule  as  to  how  the 
Hablltty  of  the  property  owner  may  be  created,  but  the  new  rule  can 
only  operate  as  to  work  after  the  legislation  is  had. 

Allen  &  Duncan  for  appellant. 

Forman  ft  Forman,  Don  Forman  and  James  H.  Mulligan  for  ap- 
pellees. 

Appeal  from  Fayette  Circuit   Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

By  the  act  April  13.  1890,  the  general  council  of  the  City  of  Lex- 
ington was  authorized  to  provide  by  ordinance  for  the  construction 
and  reconstruction  of  the  streets  of  the  ctty,  the  cost  to  bo  paid  in 
either  of  two  ways:  (1)  The  council  might  levy  a  special  tax  on  the 
abutting  property  sufficient  to  pay  two  thirds  of  it;  or,  (2)  "at  the 
request  of  parties  liable  for  special  taxes,''  a  tax  might  be  levied  for 
the  entire  cost  of  construction,  divided  into  ten  annual  payments, 
boDds  of  the  dty  to  be  issued  for  the  amount,  the  property  owners 
to  pay  the  entire  cost  in  ten  annual  payments,  and  the  city  to  pay 
the  interest  on  the  bonds.  (Lexington  v.  Bowman,  119  Ky., 
840.)  Under  this  act,  the  general  council  of  the  city  passed  an  ordi- 
nance No.  196  approved  February  24,  1892,  d'^recting  that  South 
Broadway  street  from  the  Mne  of  Main  street  to  the  city  Hmits  be 
constructed  with  brick;  the  street  to  be  improved  by  blocks.  One 
of  these  blocks  ran  from  the  center  line  of  Water  street  to  the  center 
line  of  High  street.  A  part  of  this  block  was  a  steep  ascent.  The 
original  plans  and  specifications  for  that  portion  of  the  street  pro- 
vided that  a  strip  ten  feet  wide  on  each  side  of  the  street  raSilway 
tracks  should  be  constructed  of  crushed  granite,  six  inches  in  depth 
after  being  rolled.  The  excavating  and  other  work  to  be  done  under 
the  surface  was  the  same  on  these  strips  as  on  other  parts  of  the 
street,  the  only  difference  being  that  instead  of  putting  on  brick  on 
top  they  were  to  put  on  six  inches  of  crushed  granite  after  it  was 
rolled.  The  reason  for  using  the  crushed  granite  at  this  point  was  to 
furnish  a  better  foot  way  for  horses  as  the  ascent  was  steep.  After 
the  contract  bad  been  let  for  the  work,  opposition  developed  among 
the  property  owners  against  the  use  of  the  granite  on  these  strips, 
on  the  ground  that  it  would  be  washed  away  by  rains  and  would  not 
be  durable.  Finally  the  Mayor,  the  city  engineer  and  the  improve- 
ment committee  of  the  general  council  took  up  the  matter,  and.  the 
contractor  agreeing,  it  was  ordered  that  the  entire  street  should  be 
paved  with  brick.  No  property  owner  objected  to  the  brick  being 
used,  an<d  the  contractor  then  went  on  and  did  the  work  according 
to  the  contract  as  thu9  modified.  When  the  work  was  com{>leted 
no  action  had  been  taken  by  the  council  in  regard  to  the  substittution 
of  brick  for  gn:anite  on  these  two  strips  ten  feet  wide;  and  the  coun- 
cil with  a  view  of  ratifying  what  its  committee  had  done,  adopted 
^the  following  ordinance  No.  288  approved  December  15,  1892: 

"That  section  one  of  ordinance  No.  196,  approved  February  24,  1892, 
and  entitled  'An  ordlnauce  to  cause  the  roadway  of  South  Broadway 
from  the  center  line  of  its  intersection  with   Main   street  to  the  line  of  its 
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tntereection  wll'to  the  oity  limits  to  be  recon«tructed  wftth  brick',  be, 
and  the  same  is  hereby,  amended  by  inserting  after  the  words  'in  ac- 
cordance with  the  profiles,  plans,  specifications  -and  estimates  of 
cost  of  the  city  surveyor  for  the  reconstruction  of  said  street,'  the 
following,  to-wit:  'except  that  the  portion  of  the  said  street  ten  feet  in 
width  on  each  side  of  the  electric  railway  between  the  south  side 
of  Vine  street  and  station  15  shah  be  constructed  and  paved  with 
briok  in  all  respects  as  is  provided  with  regard  to  the  other  portions 
of  said  railway,  instead  of  with  crushed  granite,  as  provided  in  said 
specifications.' 

'^Section  2.  That  the  mayor  and  Joint  Improvement  Committee  are 
hereby  authorized  to  enter  into  a  contract  with  the  Standard  Con- 
struction Company,  modifying  the  terms  of  the  contract  made  with 
said  company  under  joint  resolution  No.  83,  so  as  to  provide  for  the 
construction  of  said  portion  of  said  street  as  herein  required:  Pro- 
vided, That  the  same  shall  be  done  at  not  exceeding  the  sum  of  $2.25 
per  square  yard:  And,  provided  further.  That  said  Standard  Construc- 
tion Company  shall  agree  to  indemnify  the  city  against  any  inability 
to  collect  from  the  abutting  property  holders  the  special  tax  levied 
for  the  reconstruction  of  said  street  so  far  as  such  inability  may 
result  from  this  amendment." 

After  this,  by  an  ordinance  approved  January  31,  1893,  the  council 
accepted  the  work. 

By   an   ordInanc«»   approved   March   20,   1893,   the   cost   of  the   im 
provement  was  apportioned  among  the  property  owners.    This  ordi- 
nance, as  a  basis  for  its  action,  contains  the  following  recital: 

"Whereas,  the  owners  of  the  property  fronting  on  said  street  liable 
for  the  cost  and  expense  of  said  improvement,  did  petition  the  general 
council  of  the  city  of  Lexington  to  have  said  improvements  of  said 
street  with  brick  made  on  the  ten-year  plan,  as  provided  for  in  the 
amendment  to  the  city  charter,  as  aforesaid,  and  having  obligated 
themselves  to  pay  their  respective  assessments  for  said  improve- 
ments, and  requested  the  general  council  to  lend  them  the  credit 
of  the  city  for  a  period  not  exceednig  ten  years  for  an  amount  suf- 
ficient to  pay  the  entire  cost  of  the  improvement,  and  said  request 
being  granted,  therefore  be  it  ordained,  &c." 

The  third  section  of  the  ordinance  is  in  these  words: 
"Section  3.  The  entire  cost  and  expense  of  reconstructing  said 
street  shall  be  paid  for  on  the  ten-year  plan  by  the  property  holders 
on  said  street,  who  have  requested  and  been  granted  the  credit  of 
the  city  in  ten  equal  annual  payments,  payable  one-tenth  each  year, 
and  which  is  so  levied  on  the  assessed  value  of  the  property  made 
liable  for  said  improvement.  The  first  payment  of  one-tenth  shall 
be  due  and  payable  on  the  first  day  of  July,  1893,  and  the  other  pay- 
ments of  one-tenth  shall  be  due  and  payable  respectively  on  the  same 
day  of  each  year  thereafter  until  said  tax  shall  be  paid  In  full." 

By  another  ordinance,  approved  March  20,  1893,  the  general  council 
directed  the  bonds  of  the  city  to  be  issued  for  the  cost  of  the  improve- 
ment, this  ordinance  containing  also  a  preamble  as  to  the  request 
of  the  property  owners  similar  to  that  quoted  above.  William  Walby 
owned  a  lot  fronting  on  the  block  referred  to.  On  October  31,  1898, 
he  filed  a  petition  in  the  Fayette  Circuit  Court  against  the  city  of 
Lexington  and  the  delinquent  tax  collector,  in  which  he  alleged  that 
the  change  had  been  made  in  the  construction  of  the  street,  as  above 
stated,  in  that  the  two  strips  ten  feet  wide  had  been  surfaced  with 
brick  and  not  with  crushed  granite;  that  the  change  had  been  made 
without  authority,  and  that  the  work  of  construction  had  not  been  done 
as  provided  by  the  contract.  He  also  alleged  that  the  tax  collector 
was  about  to  sell  the  tax  bills  for  an  installment  of  the  tax.  He  prayed 
and  obtained  an  Injunction  restraining  further  proceedings.  The  city 
filed  an  answer,  and  after  this  Walby  died.    The  action  was  revived 
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in  the  name  of  his  representatives.  To  the  answer  and  counterclaim 
of  the  city,  in  which  it  prayed  the  court  to  enforce  its  taxes,  they 
filed  a  reply  pleading  limitation,  on  the  ground  that  Walby  had  not 
requested  that  the  taxes  be  paid  on  the  ten-year  plan.  The  city 
pleaded  that  he  had  so  requested  in  writing,  but  that  the  writing 
was  lost.  The  city  was  unable  to  produce  the  writing,  or  to  produce 
any  proof  that  Walby  had  signed  such  writing,  and  the  case  being 
submitted,  the  court  perpetuated  the  injunction.      The  city  appeals. 

An  agreement  as  to  the  facts  was  filed  in  the  action  which  sets  out 
the  facts  above  stated  and  conclusions  as  follows: 

"It  is  further  agreed  that  the  contract  with  the  Standard  Construc- 
tion Company  was  fully  and  fairly  performed  in  every  particular  ac- 
cording to  the  original  specifications  except  as  to  the  two  ten-foot 
strips  above  mentioned.  The  excavation,  grading,  curbing,  concrete 
foundation  from  curb  to  curb,  sewer,  catch  basin,  surfacing  with  the 
specified  brick,  ftc,  were  constructed  in  accordance  with  the  terms 
of  the  company's  contract. 

"The  cost  of  the  work  from  Water  street  to  High  street  was  $6,150. 
The  cost  of  the  work,  as  required  by  the  contract  under  the  original 
specifications,  excluding  the  two  ten-foot  strips  to  be  surfaced  with 
crushed  granite  was  $5,352;  the  cost  of  surfacing  these  ten-foot  strips 
with  brick  was  $798,  and  the  cost  of  surfacing  these  strips  with 
crushed  granite  would  have  been  $565.25.  The  difference  between 
the  cost  of -completing  the  street  with  brick  instead  of  with  crushed 
granite  was  $232.75. 

"No  protest  or  complaint  was  made  to  the  general  council  or  officers 
of  the  city  by  petition  or  by  legal  proceedings,  or  otherwise,  by  any 
of  the  property  owners  affected  by  the  change  against  the  use  of 
brick  instead  of  crushed  granite,  nor  was  any  protest  or  complaint 
made  at  the  time  or  during  the  progress  of  the  work  by  any  one  as 
to  the  power  of  the  Mayor,  City  Surveyor  and  Joint  Improvement 
Committee  of  the  General  Council  who  authorized  the  change  in  the 
specifications  to  order  such  change,  nor  as  to  the  authority  of  the 
General  Council  to  pass  ordinance  288,  nor  as  to  the  validity  of  that 
ordinance  or  the  validity  of  the  tax  levied  to  pay  for  the  cost  of  the 
work  until  after  the  work  had  been  completed,  and  after  the  tax 
was  levied,  the  bonds  issued  and  the  contractors  were  paid." 

In  Henderson  v.  Lambert,  14  Bush,  24,  the  contractor  had  not  con- 
structed the  space  ocupied  by  the  railroad  tracks  as  required  by  the 
contract.  In  this  condition  of  things  the  council  accepted  the  work 
as  done  according  to  the  contract.  It  was  held  that  there  is  no  com- 
mon law  liability  upon  lot  owners  to  pay  for  the  improvement  of  an  ad- 
jacent street;  that  their  liability  is  created  by  statute,  and  that  there 
is  no  liability  where  the  statute  is  ndl  complied  with.  The  rule  laid  down 
in  this  case  was  in  effect  laid  down  in  Hydes  v.  Joyes,  4  Bush,  466 ;  Mur- 
phy V.  Louisville,  9  Bush,  189;  Murray  v.  Tucker,  10  Bush,  241.  It  has 
been  followed  by  the  court  in  a  number  of  subsequent  cases.  Appellant 
relies  on  Gleason  v.  Barnett,  106  Ky.,  125;  Richardson  v.  Mehler. 
Ill  Ky.,  408;  Barbour  Asphalt  Co.  v.  Gaar,  115  Ky.,  334;  Orth  v. 
Park,  117  Ky.,  779;  Lindsay  v.  Brawner,  97  S.  W.,  1.  But  these  cases 
all  rest  upon  provisions  of  the  Kentucky  Statutes  enacted  by  the 
Legislature  for  the  purpose  of  changing  the  rule  declared  In  the  former 
cases.  The  court  has  not  departed  from  the  former  cases  In 
any  manner  except  as  the  Legislature  has,  by  statute,  changed 
the  rule.  The  work  in  the  case  at  bar  was  done  in  the  year  1892, 
and  before  the  passage  of  the  statute  referred  to.  The  liability  of 
the  land  owner  must  be  determined  by  the  law  in  force  at  the  time  the 
work  was  done;  for  if  there  was  then  no  liability  on  the  part  of  the 
land  owner  the  Legislature  could  not,  by  a  subsequent  statute,  make 
his  property  liable  for  the  cost  of  the  work  which  had  already  been 
done.    The  Legislature  may  change  the  rule  as  to  how  the  liability 
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of  the  property  owner  may  be  created,  but  the  new  rule  can  only 
operate  as  to  work  done  after  the  legislation  is  had.  For  the  same 
reason  the  council  could  not,  by  an  ordinance  enacted  after  the  work 
had  been  done,  impose  a  liability  upon  the  property  owner  for  the 
work  which  had  thus  been  done.  No  work  was  done  under  the  ordi- 
nance of  the  council  passed  for  the  purpose  of  curing  the  irregulairty. 
When  the  council  passed  this  ordinance  and  then,  at  a  subsequent 
meeting,  accepted  the  work,  the  legal  effect  of  the  transaction  was 
the  same  as  it  would  have  been  if  the  work  had  been  accepted  without 
any  new  ordinance  having  been  passed.  What  the  council  could 
not  do  directly,  it  could  not  do  indirectly  under  the  form  of  a  new 
ordinance. 

We,  therefore,  conclude  that  as  the  contract  was  not  complied  with, 
and  the  street  was  not  made  as  required  by  the  contract,  the  property 
owner  was  not  liable  for  the  cost  of  the  improvement,  and  that  the 
circuit  court  properly  dismissed  the  petition  under  the  well-settled 
rule  obtaining  in  this  State  before  the  recent  legislation  on  the  sub- 
ject, which  has  been  had  since  this  work  was  done.  This  conclusion 
makes  it  unnecessary  for  us  to  consider  other  questions  raised  on  the 
appeal.  As  no  lien  had  been  created  on  Walby's  property  by  the  pro- 
ceedings, a  lien  upon  it  could  not  be  created  by  what  subsequently 
occurred. 

Judgment  affirmed. 


OCHSNER   V.   COMMONWEALTH. 
(Filed  April  17,  1M8— Not  to  be  reported.) 

1.  Witnesses — Impeachment — Party  Defendant — ^Previous  Conviction 
of  Felony — ^Defendant  Required  to  Testify — Under  section  597,  Criminal 
Code,  providing  that  a  witness  may  be  impeached  "by  the  examina- 
tion of  a  witness,  or  record  of  a  Judgment  that  he  had  been  convicted 
of  a  felony,"  where  a  party  to  a  felony  offers  himself  as  a  witness 
he  Is  subject  to  the  same  rules  as  any  other  witness,  and  for  the 
purpose  of  impeaching  his  testimony  he  may  be  required  to  testify 
that  he  had  previously  been  convicted  of  a  felony. 

2.  Evidence — ^Incompetency — ^Failure  to  Save  EJxception — Waiver — 
The  failure  of  the  accused,  or  his  counsel,  to  save  an  exception,  where 
one  is  necessary,  in  order  to  present  the  question  for  review  on  appeal, 
is  deemed  in  law,  as  it  is  in  fact,  a  waiver  of  the  question. 

:j.  Joint  indictment — Dismissal  as  to  Same — Competency  as  Witness 

— Accomplices — On  the  trial  of  one  indicted  with  two  others  for  a 
felony,  where  before  the  beginning  of  the  trial  the  indictment  was 
dismissed  as  to  the  other  two,  they  are  not  accomplices  of  the  de- 
fendant on  trial,  in  the  meaning  of  section  241,  of  the  Criminal  Code. 

H.  D.  Gregory  for  appellant. 

James  Breathitt  and  Theo.  B.  Blakey  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  affirming. 

Appellant  was  convicted  of  the  crime  of  robbery.  His  punishment 
was  fixed  at  confinement  in  the  penitentiary  for  the  term  of  ten  years. 
On  his  appeal  he  relies  on  three  principal  alleged  errors:  One  because 
the  court  permitted  the  Commonwealth  to  require  the  appellant, 
while  on  the  witness  stand,  to  testify  in  detail  as  to  the  facts  of  a 
former  conviction  of  a  felony  over  the  objection  of  the  defendant. 
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The  other,  because  the  court  erred  in  falling  to  instruct  the  Jury 
that  they  should  only  consider  the  fact  of  his  former  conviction 
as  affecting  his  credibility  as  a  witness,  and,  third,  ''because  the  court 
erred  In  failing  to  instruct  the  jury  that  the  evidence  of  the  Com- 
monwealth's witnesses,  Gausepohl  and  Bush,  should  not  he  considered 
unless  corroborated  by  other  testimony  connecting  defendant  with  the 
crime."  As  to  the  first  assignment:  Appellant  offered  himself  as 
a  witness  in  his  own  behalf.  On  cross-examination  he  was  asked 
if  he  had  not  previously  been  convicted  of  a  felony.  He  admitted  that 
he  had  been.  He  was  then  asked  if  he  had  not  been  charged  in  that 
matter  with  holding  up  Joe  Rehling,  in  Austlnburg,  and  taking  from 
him  $80.50.    The  proceedings  from  this  point  were  as  follows: 

"Counsel  for  defendant:  I  now  move  that  what  Mr.  Galvin  has  stated 
before  the  jury  be  excluded." 

"The  court:  He  has  not  said  anything  except  to  ask  a  question." 
"Witness:  Judge,  your  Honor,  I  don't  like  to  answer  anything  that 
is  done  past  or  any  thing  like  that.    I  was  guilty  of  that  one,  yes, 
sir." 

The  complaint  is  that  by  requiring  the  defendant  to  answer  the  ques- 
tions concerning  the  particular  transactions  as  to  his  former  conviction 
of  a  felony  the  court  allowed  the  prosecution  to  go  too  far  in  that  mat- 
ter. Section  151,  Criminal  Code,  adopts  the  provisions  of  the  Civil 
Code  of  Practice  in  criminal  cases  touching  the  production  of  evi- 
dence except  as  limited  in  the  former.  By  section  597,  Civil  Code, 
a  witness  may  be  impeached  in  four  ways:  (1)  By  contradictory 
evidence;  (2)  by  showing  that  he  had  made  statements  different  from 
his  present  testimony;  (3)  by  evidence  that  his  general  reputation 
for  untruthfulness  or  immorality  renders  him  unworthy  of  belief, 
and  (4)  by  showing  "by  the  examination  of  a  witness,  or  record  of  a 
judgment,  that  he  had  been  convicted  of  felony."  The  last  ground 
is  in  itself  an  exception  to  the  general  rule  that  evidence  of  particular 
wrongful  acts  Is  inadmissible  to  impeach  a  witness.  The  party  de- 
siring to  impeach  an  adversary  witness  may  resort  to  two  methods 
under  the  last  ground:  One,  by  proving  the  fact  of  a  former  conviction 
of  felony  by  any  witness  (which  of  course  includes  the  witness  to  be 
impeached)  or  the  other  by  the  production  of  the  record  containing 
the  judgment  of  conviction.  If  the  latter  had  been  resorted  to  the 
indictment,  verdict  and  judgment  of  conviction  would  have  been  ad- 
missible. In  that  event,  the  record  would  have  disclosed  the  identical 
facts  detailed  in  the  foregoing  quotation  from  appellant's  testimony. 
That  which  could  have  been  shown  by  the  record  It  was  equally  com- 
petent to  show  by  parol,  under  section  597,  Civil  Code.  That  a  party 
is  himself  the  witness  to  be  Impeached  makes  no  difference,  as  when 
he  offers  himself  as  a  witness  he  Is  subject  to  the  same  rules  as  any 
other  witness. 

The  trial  court  did  not  admonish  the  jury  that  the  sole  effect  they 
could  give  the  impeaching  evidence  was  such  bearing  as  It  might 
have  upon  the  credibility  of  the  witness.  That  the  defendant  was 
entitled  to,  as  otherwise  it  might  have  been  received  by  the  jury  as 
substantive  evidence  of  his  guilt  of  the  principal  charge.  (Fueston  v. 
Commonwealth,  91  Ky..  230.)  It  is  never  permissible  to  prove  that  one 
on  trial  charged  with  a  particular  offense  has  committed  some  other 
offense,  except  to  show  motive,  or  where  it  is  part  of  the  res  gestae, 
unless  the  defendant  has  offered  himself  as  a  witness,  when  he  may 
be  impeached  by  evidence  of  his  having  been  convicted  of  another 
crime  that  Is  a  felony.  (Section  954,  Roberson's  Crlm.  Law;  Welsch 
V.  Commonwealth,  111  Ky..  530;  Powers  v.  Commonwealth,  110  Ky.. 
386;  Howard  v.  Commonwealth,  110  Ky.,  356;  Pennington  v.  Common- 
wealth, 21  Ky.  Law  Rep.,  406.)  But  in  this  case  the  defendant  did  not 
request  the  court  to  admonish  the  jury  as  to  the  proper  effect  to  be 
given  the  evidence  objected  to,  nor  did  he  except  to  the  ruling  of  the 
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court  on  the  subject.  His  objection  to  tbe  evidence,  as  we  have  in- 
dicated, was  not  well  taken;  It  was  admissible  for  a  particular  pur- 
pose, 'wiien  received,  tbe  court  sbould  have  admonished  the  Jury 
ab  to  its  legal  effect.  Either  party  may  except  to  any  decision  of 
the  court  by  which  his  substantial  rights  are  prejudiced  except  chal- 
lenges to  the  penal  and  for  cause,  upon  motion  to  set  aside  an  in- 
dictment, and  upon  motions  for  new  trial.  (Sections  280-281;  Crim- 
inal Code.)  All  exceptions  at  the  trial  must  be  shown  upon  the 
record  by  bill  of  exceptions.  (Section  282,  Criminal  Code.)  A  party 
can  not  rely  for  reversal  upon  an  erroneous  decision  or  ruling  unless 
there  was  an  exception  to  it  at  the  time.  (Branson  v.  Commonwealth, 
92  Ky.,  330.)  While  it  is  true  that  a  distinction  has  been  recognized 
between  other  rulings  and  the  giving  of  instructions  to  the  jury,  as 
to  the  latter  it  being  held  that  it  is  the  duty  of  the  court  to  give  the 
whole  law  of  the  case  whether  requested  to  do  so  or  not,  and  that  an 
exception  is  not  necessary  to  save  the  question  of  erroneous  instruc- 
tions. (Buckles  V.  Commonwealth,  113  Ky.,  795;  Thompson  v.  Common- 
wealth, 28  Ky.  Law  Rep.,  1137;  Oook  v.  Commonwealth.  10  Ky.  Law 
Rep.,  222;  Trimble  v.  Commonwealth,  78  Ky.,  176;  Heilman  v.*  Com- 
monwealth, 84  Ky.,  157),  and  while  it  is  also  truei  that  all  instructions 
to  the  Jury  must  be  in  writing  (section  225,  Criminal  Code),  an  ad- 
monition or  instruction  limiting  the  effect  of  testimony  is  not  within 
the  definition  of  instruction  as  used  in  that  section  of  the  Code,  and 
in  the  cases  cited.  There  may  arise  frequent  occasions  during  the 
trial  when  the  court  should  admonish  the  jury  concerning  their 
duty,  as  for  example,  when  evidence  tentatively  or  erroneously  ad- 
mitted was  finally  withdrawn  from  the  jury  by  the  court.  In  that 
event  a  simple  admonition  to  disregard  the  evidence  would  be  suf- 
ficient, though  of  course  there  could  be  no  objection  if  it  was  in  writ- 
ing. Or,  if  in  the  course  of  argument,  counsel  transcended  his 
privilege  and  went  out  of  the  record,  a  parol  admonition  to  the  jury 
by  the  court  would  be  as  effective  as  if  in  writing,  although  It  in  one 
sense  would  be  an  instruction  to  the  jury  concerning  the  law  of  the 
case.  But  it  is  not  necessary  to  multiply  examples.  The  purpose 
of  this  opinion  is  to  define  the  practice  on  this  subject.  It  has  been 
held  a  number  of  times  that  such  admonition  or  instruction  limiting 
the  effect  of  evidence  was  necessary,  and  that  its  omission  was  preju- 
dicial error.  (Fueston  v.  Commonwealth,  91  Ky.,  230;  Collins  v. 
Commonwealth,  15  Ky.  Law  Rep.,  691;  Jones  v.  Commonwealth,  22 
Ky.  Law  Rep.,  355;  Ashcroft  v.  Commonwealth,  24  Ky.  Law  Rep., 
488.)  Yet  the  question  here  decided  does  not  seem  to  have  been 
presented  before.  It  arises  now  upon  a  proper  application  of  the 
authorities  above,  namely  that  instructions  to  the  jury  must  be  in 
writing,  and  that  evidence  of  the  character  just  discussed  is  admis- 
sible for  a  limited  purpose  only  which  should  be  explained  to  the  jury. 
As  in  this  case  such  evidence  unexplained  was  admitted,  it  is  urged 
that  the  error  was  prejudicial,  and  the  judgment  of  convlctiou  should, 
on  that  account,  be  reversed.  But  there  are  other  provisions  equally 
binding  upon  the  court  and  parties,  which  should  have  been  o'bserved, 
in  order  to  legally  present  the  error  for  consideration  on  appeal. 
For  It  is  not  every  error  that  will  justify  the  reversal  of  a  judgment 
of  conviction  in  a  criminal  case;  for  the  Code  of  Practice,  by  which 
the  rights  of  litigants  and  the  duty  of  the  courts  are  regulated,  ex- 
pressly requires  certain  steps  to  be  taken  in  order  to  preserve  and 
present  alleged  errors  for  review  on  appeal;  among  them,  is  the  neces- 
sity for  excepting  to  the  rulings  complained  of,  to  be  shown  by  a  prop- 
erly prepared  bill.  Nor  Is  this  an  idle  requirement.  If  the  trial 
court's  attention  were  called  at  the  time  to  what  is  frequently  a  mere 
omission,  it  would  have  been  corrected.  To  allow  reversals  for  such 
lapses  is  to  put  a  premium  upon  sharpness  rather  than  tend  to  the 
Just  and  fair  administration  of  the  law.    The  failure  of  the  accused. 
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or  his  counsel,  to  liave  an  exception  where  one  is  necessary  in  order 
to  present  the  question  for  review  on  appeal,  is  deemed  in  law,  as  it 
evidently  is  in  fact,  a  waiver  of  the  question. 

The  witnesses.  Gausepohl  and  Bush,  were  Jointly  indicted  with'the 
defendant.  The  evidence  failed  to  connect  them  with  the  commission 
of  the  offense.  Before  the  beginning  of  the  trial  the  indictment  was  dis- 
missed as  to  them.  As  was  held  in  Sizemore  v.  Commonwealth,  10 
Ky.  Law  Rep.,  1:  "It  is  not  the  niere  fact  that  a  person  is  charged 
with  a  crime  in  connection  with  another  that  makes  him  an  accom- 
plice, within  the  meaning  of  section  241,  of  the  Criminal  Code.  In 
order  to  make  him  an  accomplice  it  is  necessary  that  his  criminal 
participation  in  the  crime  charged  should  be  shown  by  the  evidence." 

The  instructions  fairly  submitted  the  questions  of  fact  constituting 
appellant's  guilt  to  the  Jury. 

We  do  not  see  any  prejudicial  error  in  the  record,  and  the  Judgment 
is  affirmed. 


DEVON    V.    CINCINNATI,   COVINGTON    &    EflEliLANGE!R    R'Y     CO. 

(Piled  April  17,  1908— Not  to  be  reported.) 

1.  Railway— Synonymous  with  Railroad— ^While  the  term  "railroad," 
as  used  in  section  835,  Kentucky  Statutes,  has  not  been  construed  by 
this  court,  we  are  clearly  of  the  opinion  that  the  word  "railway" 
has  the  same  meaning. 

2.  Electric  Interurban  Railway— Right  to  Condemn  Lan<i'— An  electric 
interurban  railway  authorized  by  its  charter  to  construct  and  operate 
its  line  for  a  distance  of  ten  miles  from  a  city,  has  the  same  right 
and  powers,  under  Kentucky  Statutes,  sections  842a  and  835,  to  con- 
demn land  for  a  right  of  way,  that  may  be  exercised  by  steam  rail- 
roads, and  the  fact  that  the  entire  ten  miles  has  not  been  completed, 
does  not  affect  the  question. 

3.  Same — Condemnation  Within  City— The  articles  of  incorporation 
of  on  interurban  railway  company,  authorizing  it  to  run  a  railway  from 
the  city  of  C.  to  E.,  and  points  beyond,  includes  the  right  to  condemn 
land  within  the  city  of  C.  for  the  construction  of  its  road. 

Herbert  Jackson  for  appellant. 

Ernst,  Cassatt  &  McDougall  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle,  affirming. 

Appellee  is  a  railroad  corporation,  organized  under  the  laws  of 
Kentucky,  for  the  purpose  of  constructing  and  operating  an  electric 
railway  from  Covington  to  Erlanger,  and  other  points  beyond,  not 
exceeding  ten  miles  in  distance,  from  Covington. 

Appellee's  articles  of  Incorporation  provide:  ♦  ♦  ♦  "The  under- 
signed have  and  do  hereby  associate  themselves  together  to  form  an 
Incorporated  company,  under  the  statutes  of  Kentucky,  for  the  pur- 
pose of  constructing  a  line  of  railway,  as  hereinafter  stated.  *  ♦  • 
Third.  The  business  of  said  ,company  shall  be  the  construction 
maintenance  and  operation  of  a  line  of  railway  not  exceeding  ten  milea 
long,  with  a  single  or  double  track,  and  with  all  the  usual  and  con- 
venient appendages  and  appurtenances  thereunto  belonging,  includ- 
ing the  right  to  erect,  maintain  and  operate  electric  poles  and  wires 
over  and  along  said  railway  and  with  the  privilege  of  operating  a  line 
of  telepraph  or  telephone  on  and  over  the  line  of  said  railway.    Said 
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railway  is  to  be  constructed  and  operated  from  tbe  city  of  Coyington, 
Kenton  county,  Kentucky,  to  the  town  of  Erlanger,  in  Kenton  county, 
Kentucky,  and  to  such  further  points  beyond  said  town  of  Erlanger 
as  may  hereafter  be  determined  upon,  and  over,  along  and  upon  such 
bridges,  streets,  roads,  highways,  and  such  private  property,  as  said 
company  may.  by  due  process  of  law,  acquire  the  right  to  lay  its 
tracks  and  other  appliances  and  appendages  upon.  Fourth.  Said 
railway  shall  be  operated  by  electricity  or  other  improved  methods 
of  rapid  transit." 

In  constructing  its  line  of  railway  appellee  found  it  necessary  to 
cross  upon  and  over  a  parcel  of  real  estate  owned  by  the  appellant, 
and  which  is  situated  partly  within  and  partly  without  the  corporate 
limits  of  the  city  of  Covington.  The  land  in  question  was  unoccupied 
by  buildings  and  consisted  mainly  of  a  steep  hillside  which  rendered 
it  partically,  if  not  wholly,  unfit  for  cultivation. 

Being  unable  to  contract  with  appellant  for  a  right  of  way  for  Its 
railway  line  over  this  land,  appellee,  in  March,  1901,  filed  in  the  county 
court  its  petition,  asking  the  condemnation  of  such  right  of  way  as 
provided  by  section  835,  Kentucky  Statutes;  following  which,  com- 
missioners were  appointed  by  the  court  to  view  the  premises  and  make 
and  report  the  necessary  assessment  of  damages  to  which  appellant 
would  be  entitled  by  reason  of  the  construction  and  operation  of  the 
railway  upon  her  land.  This  duty  was  performed  by  the  commis- 
sioners whose  report  fixed  her  damages  at  $454.50.  AppelJant  filed 
exceptions  to  the  report,  making  objection  to  its  confirmation  on 
certain  legal  grounds,  as  well  as  on  account  of  the  smallness  of  the 
damages;  and  on  the  trial  of  the  exceptions  in  the  county  court  they 
were  overruled,  except  as  to  the  question  of  damages,  the  amount  of 
which  was  increased  from  $454.50  to  $575,  and  appellee  adjudged 
entitled  to  occupy  the  ground  condemned  for  the  right  of  way,  upon 
the  payment  by  it  to  appellant  or  into  court,  of  the  damages  awarded. 
Appellee  thereupon  tendered  the  $575  damages  to  appellant,  which  she 
refused  to  accept;  it  was  then  paid  into  court  after  which  appellee 
began  the  construction  of  its  railway  bed  and  track  over  appellant's 
land  upon  the  right  of  way  adjudged  it,  and  in  a  short  time  com- 
menced to  operate,  and  is  operating  electric  cars  thereon  as  far  as  the 
cemeteries,  which  lie  about  three  miles  out  of  Covington  and  on  the 
way  to  £9rlanger. 

Appellant  being  dissatisfied  with  the  judgment  of  the  county  court 
prosecuted  an  appeal  to  the  circuit  court,  and  on  the  trial  in  that 
court,  the  jury  returned  a  verdict  fixing  her  damages  at  1450;  the 
court  thereupon  overruled  appellant's  objections  to  the  proceedings, 
and  by  the  judgment  rendered,  required  her  to  accept  the  damages 
awarded,  and  confirmed  appellee's  right  to  the  land  condemned  for 
the  use  and  operation  of  its  railway  line.  The  circuit  court  refused 
appellant  a  new  trial,  and  from  the  judgment  of  that  court  she  prose- 
cutes this  appeal. 

It  was  contended  by  appellant,  both  in  the  county  and  circuit  courts, 
and  she  yet  contends,  first,  that  no  right  or  authority  is  conferred  by 
the  statute  upon  electric  railroads,  street  railways,  or  trolley  lines, 
to  condemn  land  for  the  purposes  of  constructing  roadbeds,  laying 
tracks,  or  operating  cars;  that  only  steam  railroads  possess  such  right, 
therefore,  the  county  and  circuit  courts  were  without  jurisdiction  to 
entertain  the  proceeding  whereby  appellee  obtained  the  right  of  way 
over  her  land;  and  that  the  judgment  appealed  from  is  in  violation 
of  that  provision  of  the  fourteenth  amendment  to  the  Federal  Con- 
stitution, which  declares  that  the  citizen  can  not  be  deprived  of  his 
property  without  due  process  of  law.  Second,  that  appellee  can  not  in 
any  event,  by  condemnation,  obtain  a  right  of  way  for  its  road  over 
land  lying  within  the  corporate  limits  of  the  city  of  Covington.  Third, 
that  Uie  circuit  court  admitted  incompetent  evidence  on  the  trial. 
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As  It  is  not  denied  that  appellee  was  unable  to  contract  with  ap- 
pellant for  the  right  of  way  over  her  land,  or  that  the  land  in  ques- 
tion is  necessary  for  the  construction  and  operation  of  its  railway, 
and  no  complaint  is  made  that  the  proceedings  in  the  circuit  court  did 
not  conform  to  the  statute  or  that  the  damages  allowed  appellant  are 
inadequate,  it  only  remains  to  be  determined  whether  appellee  is  a 
railroad  that  may  condemn  land  as  provided  by  section  835,  Kentucky 
Statutes.  It  will  hardly  be  questioned  that  appellee's  articles  of 
incorporation  authorize  it  to  construct  and  operate  a  railroad  and 
to  that  end  to  run  over,  along  and  upon  "such  bridges,  streets,  roads, 
highways,  and  such  private  property  as  said  company  may,  by  due 
process  of  law,  acquire  the  right  to  4ay  its  tracks  and  other  appli- 
ances and  appendages  upon."  While  the  term  "railroad,"  as  used  in 
flection  835,  Kentucky  Statutes,  has  not  been  construed  by  this  court, 
we  are  clearly  of  opinion  that  the  word  "railway"  has  the  same  mean- 
ing. 

The  words,  "railway,  transfer,  belt  line,"  and  "railway  bridge  com- 
panies," are  used  In  sections  213,  214,  215  and  216,  of  the  Constitution, 
and  this  court  has  held  that  the  provisions  of  section  216,  of  the 
Constitution,  embrace  street  railroads  as  well  as  steam  railroads. 
The  language  of  that  section  is  as  follows:  "All  railway,  transfer, 
belt  lines,  and  railway  bridge  companies,  shall  allow  the  tracks  of  each 
other  to  unite,  intersect  and  cross  at  any  point  where  such  union 
intersection,  and  crossing  is  reasonable  or  feasible." 

In  passing  upon  the  question  of  whether  a  street  railway  in  pro- 
cess of  construction  between  Ashland  and  Catlettsburg,  a  distance 
of  four  miles,  should  be  allowed  to  cross  a  steam  railroad  at  grade 
in  Ashland,  as  provided  by  section  216,  Constitution,  this  court  said: 
"It  is  urged,  however,  that  the  appellee  (street  railway)  is  not  a  rail- 
way company  in  the  meaning  of  the  section  of  the  Constitution 
quoted.  We  think,  whatever  may  be  said  of  street  railways  in  gen- 
eral, that  the  charter  of  this  company  puts  it  in  the  class  indicated 
by  that  section.  The  railway  was  to  connect  two  cities.  It  might 
use  steam,  horse,  or  other  propelling  power  on  said  car  route  in  the 
transportation  of  freight  and  passengers."  (Elizabeth town,  &c.,  R.  R. 
Co.  V.  Ashland,  &c.,  Street  R'y  Co.,  96  Ky.,  347;  Johnson's  Adm'r  v. 
Louisville  City  R'y  Co..  10  Bush,  231;  L.  &  N.  R.  R.  Co.  v.  Bowling 
Green  R'y  Co.,  23  Ky.  Law  Rep.,  274.) 

The  appellee  railway,  like  the  Ashland  railway  company,  mentioned 
in  the  case  supra,  is  of  the  class  indicated  by  section  216,  of  the 
Constitution,  as  it  is  to  connect  two  cities,  may  carry  freight  as  well 
as  passengers,  and  use  steam  instead  of  electricity,  steam  being 
one  of  the  "improved  methods  of  rapid  transit." 

While  appellee's  cars  pass  through  (Covington  to  Cincinnati  apid 
return,  Its  railway  is  not,  strictly  speaking,  a  street  railway,  but  rather 
an  interurban  electric  railway,  which  is,  or  may  be,  operated  a  dis- 
tance of  ten  miles  from  Covington,  and  beyond  Erlanger. 

As  said  in  Johnson  v.  Milwaukee  Electric  R'y  Co.,  99  Wis.,  83:  "A 
street  railway  in  its  inception  is  a  purely  urban  institution.  It  is 
intended  to  facilitate  travel  in  and  about  the  city  from  one  part  of  the 
municipality  to  another  and  thus  relieve  the  sidewalk  of  foot  passen- 
gers and  the  roadway  of  vehicles.  It  is  thus  an  aid  to  the  exercise 
of  the  easement  of  passage.  Strictly  a  city  convenience  for  the  use 
of  the  city  by  pex)ple  living  or  stopping  thereon,  and  fully  under  the  con- 
trol of  the  municipal  authorities  who  have  been  endowed  with  ampl« 
power  for  that  purpose.  ♦  ♦  ♦  The  urban  railway  has  developed 
into  the  interurban  railway  and  threatens  soon  to  develop  (as  in  th« 
case  at  bar)  into  the  interstate  railway.  The  small  car  which  took 
up  passengers  at  one  comer  and  dropped  them  at  another,  has  become 
a  large  coach  in  size  and  has  become  a  part,  perhaps,  of  a  train, 
which  sweeps  across  the  country  from  one  city  to  another,  bearing 
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its  load  of  passengers  ticketed  through,  with  an  occasional  passenger 
picked  up  on  the  highways.  The  purely  city  purposes  which  t^e 
urban  railway  embraces,  have  developed  into  and  are  being  supplanted 
by  an  entirely  different  purpose,  namely,  the  transportation  of  pas- 
sengers from  city  to  city,  over  long  distances  and  stretches  of  inter- 
vening country."    ♦    ♦    ♦ 

Kentucky  Statutes,  section  842a  (Act  of  March  11,  1902),  provides: 
"All  interurban  electric  railroad  companies  authorized  to  construe?  a 
railroad  ten  or  more  miles  in  length,  heretofore  or  hereafter  incor- 
porated under  the  general  railroad  laws  of  this  Commonwealth,  shall 
be  under  the  same  duties  and  responsibilities,  so  far  as  practicable, 
and  shall  have  the  same  rights,  powers  and  privileges  as  is  now 
granted  to  or  conferred  upon  railroad  companies  existing,  operated 
or  incorporated  under  existing  laws  of  this  Commonwealth,  or  under 
laws  that  may  hereafter  be  enacted." 

Appellee  being  an  electric  interurban  railroad  and  authorized  by 
its  charter  to  construct  and  operate  its  line  for  a  distance  of  ten 
miles  from  the  city  of  Covington,  has  the  same  right  and  powers  under 
the  section,  supra,  and  section  835,  Kentucky  Statutes,  to  condemn  land 
for  a  right  of  way,  that  may  be  exercised  by  steam  railroads;  and 
has  not  yet  been  completed  by  appellee,  does  not  affect  tbe  question; 
there  being  nothing  in  the  record  to  show  that  it  is  not  Its  purpose, 
in  good  faith,  to  complete  the  line  as  authorized. 

In  Diebold  v.  Kentucky  Traction  Co.,  25  Ky.  Law  Rep.,  1275,  section 
842a,  Kentucky  Statutes,  was  given  the  same  construction  we  now 
place  upon  it. 

It  is  contended  by  counsel  for  appellant  that  as  appellee's  articles 
of  incorporation  authorize  it  to  run  a  railroad  from  Covington  to 
Erlanger  and  points  beyond,  this  means  that  land  for  the  use  of  its 
railway  lying  within  the  corporate  limits  of  the  city  of  Covington, 
can  not  be  condemned  by  it.  We  see  no  force  in  this  contention, 
and  no  authority  is  cited  in  support  of  it.  Manifestly,  a  railroad  char- 
ter which  authorizes  the  railroad  to  connect  two  towns,  will  authorize 
it  to  run  from  a  point  within  either  town,  and  not  limit  it  to  the  cor- 
poration line,  or  boundary.  The  strained  construction  contended  for 
by  appellant  would  tend  to  defeat  the  purpose  of  such  a  grant  by 
making  it  inconvenient  for  the  citizens  of  the  town  to  use  the  road, 
and  would  be  inconsistent  with  the  provisions  of  the  articles  of  in- 
corporation which  permit  the  road  to  run  "over,  along  and  upon 
bridges,  streets,  roads,  highways,  &c."  Clearly  the  meaning  of  the 
articles  of  incorporation  is,  that  appellee's  railroad  may,  and  was 
intended  to.  operate  from  a  point  within  the  city  of  Covington,  to  a 
point  within  and  beyond  the  city  of  Erlanger. 

Chily  a  small  portion  of  the  land  condemned  in  this  case  lies  within 
the  city  of  Covington,  and  such  as  there  is  seems  to  have  been  used 
for  nothing  but  an  entrance  to  a  quarry  long  since  abandoned. 

The  Supreme  Court  of  the  United  States  in  Union  Pac.  R.  R.  Co. 
V.  Hall,  91  U.  6.,  343,  in  passing  upon  this  question  declared,  that 
"authority  to  construct  a  railroad,  or  turnpike  from  A.  to  B.,  or  be- 
ginning at  A.  and  running  to  B.,  is  held  to  confer  authority  to  com- 
mence the  road  at  some  point  within  A.  and  to  end  it  at  some  point 
within  B.,  the  words  *from,*  'to*  and  'at/  are  taken  inclusively,  accord- 
ing to  the  subject-matter." 

Objection  is  also  made  by  appellant  that  in  questioning  witnesses 
as  to  the  value  of  the  land  condemned  for  the  use  of  appellee's  rail- 
way, the  court  did  not. require  that  they  be  asked  as  to  its  market 
value,  the  word  "value"  in  that  connection  being  mainly  used.  We 
find  no  merit  in  this  contention.  Of  course  the  market  value  of  the 
land  was  the  thing  to  be  ascertained,  and  while  the  word  "value" 
was  principally  used  by  both  counsel  and  witnesses  with  respect  to 
the  land,  the  term  "market  value"  was  also  sometimes  used.    We  do 
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not  think  the  witnesss  or  jury  were  misled  by  the  manner  in  which 
these  questions  were  framed. 

There  seems  to  have  been  no  incompetent  evidence  presented  to 
the  Jury,  and  the  record  as  a  whole  discloses  no  error  upon  the  part 
Df  the  circuit  court  that  can  be  said  to  have  been  prejudicial  to  ap- 
pellant's substantial  rights. 

Wherefore,  the  Judgment  is  affirmed. 

While  court  sitting. 
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(Filed  April  21,  1908^Not  to  be  reported.) 

Boundary  Line — ^Failure  of  Court  to  Make  Statement  of  Conclusions 
— This  action  relates  to  a  disputed  boundary  line,  trial  by  jury  was 
waived  and  the  court  failed  to  make  a  statement  of  its  conclusions 
of  the  law  and  facts,  there  having  been  no  motion  to  that  effect. 
But,  waiving  this  error,  the  judgment  of  the  lower  court  in  a  case 
like  this  is  entitled  to  the  same  weight  as  the  verdiet  of  a  proper] y 
Instructed  Jury,  and  it  not  appearing  that  the  finding  was  flagrantly 
against  the  evidence,  the  Judgment  will  hot  be  disturbed. 

Hazelrigg,  Chenault  &  Hazelrigg,  Pollard  ft  Redwine  and  T.  T. 
Cope  for  appellant. 

J.  J.  C.  Bach  for  appellee. 

Appeal  from   Breathitt   Circuit   Court. 

Opinion  of  the  court  by  Judge  Nunn,  afilrming. 

The  i>arties  to  this  action  are  brothers,  and  each  owns  a  survey  of 
land  lying  between  Bowman  Fork  and  Roberts  Fork  of  Turkey 
creek.  Appellee's  land  is  covered  by  the  Tabitha  Caudill  patent, 
and  appellant's  by  the  R.  M.  Rose  patent,  which  is  the  elder.  Each 
of  these  patents  extends  over  a  aividing  ridge  between  the  two  forks, 
thereby  conflicting  with  each  other.  About  fifteen  'acres  of  the 
Rose  patent  extends  over  the  ridge  onto  the  Bowman  Fork  side,  and 
a  greater  number  of  acres  covered  by  the  Caudill  patent  extend 
over  this  ridge  onto  the  Roberts  Fork  side.  But  appellee  concedes, 
as  the  Rose  patent  is  the  elder,  he  is  barred  from  recovering  it. 

Appellee,  about  twenty-five  years  ago,  extended  his  farm  and 
fence  so  as  to  include  about  five  acres  of  land  covered  by  the  Rose 
patent;  that  is,  he  cleared  and  fenced  about  five  acres  of  the  fifteen 
acres  covered  by  the  Rose  patent  which  extends  over  the  dividing 
ridge  referred  to,  and  has  had  it  under  fence  ever  since,  using  and 
cultivating  it,  claiming  it  as  his  own  and  adversely  to  every  one, 
as  he  alleges  and  proves. 

Appellant's  contention  is  that  appellee  enclosed  this  land  by  the 
consent  of  his  father,  Isaac  Terry,  and  with  the  understanding  that 
he  should  pay  his  father  rent  therefor  until  the  year  1898,  when 
appellant  purchased  the  land  covered  by  the  Rose  patent  from  his 
father,  Isaac  Terry,  but  appellee  never  claimed  this  land  as  hU 
own  until  after  this  conveyance. 

It  appears  from  the  record  that  appellant's  only  claim  of  title  to 
the  land  for  which  he  sues,  is  a  deed  ftom  his  father,  Isaac  Terry, 
and  it  is  apparent  that  this  deed  does  not  include  the  land  in  con- 
troversy; but,  on  the  contrary,  it  calls  for  a  line  along  the  dividing 
ridge  referred  to  and  leaves  the  fifteen  acres  on  the  Bowman  Fork 
side  of  the  ridge  not  included  in  the  deed;  but,  for  some  reason  not 
explained,  appellee  failed  to  deny  that  the  deed  covered  the  land  in 
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controyersy,  but  admitted  that  the  deed  by  his  father  included  the 
land  in  controversy. 

This  is  a  common  law  action,  and  the  parties  had  a  right  to  a 
trial  by  jury;  however,  this  right  was  waived  by  the  parties  and  by 
agreement  the  case  was  tried  by  the  court,  and  the  court  failed  to 
make  a  statement  of  its  conclusions  of  law  and  of  the  facts,  there 
having  been  no  motion  made  to  that  effect.  But,  waiving  this  error, 
the  Judgment  of  the  lower  court,  in  a  case  like  this,  is  entitled  to 
the  same  consideration  as  a  verdict  of  a  properly  instructed  jury; 
that  is,  it  should  be  permitted  to  stand,  unless  flagrantly  against 
the  evidence,  and  we  are  unwilling  to  say  this  with  reference  to  the 
judgment  of  the  court  in  this  case. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed. 


CITY   OF   COVINGTON   v.   RBG®NTHAL. 
(Filed  April  21,  1908— Not  to  be  reported.) 

1.  Streets — ^Action  as  to  Ownership — ^Pleading— This  is  an  action 
as  to  the  ownership  of  a  certain  street,  and  appellant  complains  that 
the  court  erred  in  admitting  oral  and  written  evidence  to  contradict 
and  explain  a  plat  of  an  addition  to  appellant  city  The  plat,  how- 
ever, formed  no  part  of  the  pleadings,  and  was  not  referred  to  in 
them,  it  was  only  introduced  to  sustain  the  allegations  of  the  petition 
and  the  rule  of  pleading  referred  to  does  not  apply. 

2.  As  to  the  Issue — ^The  issue  was  as  to  the  location  of  the  road 
at  the  time  of  appellee's  purchase  of  the  land,  and  the  evidence  con- 
Bidered  and  held  that  the  jury  was  authorized  to  find  for  the  ap- 
pellee. 

F.  J.  Hanlon  for  appellant. 

Robert  C.  Simmons  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  affirming. 

Appellant  city  instituted  this  action  in  ejectment  against  appellee 
to  recover  a  portion  of  a  street  known  as  the  "Old  Lexington  State 
Road."  The  city  alleged  that  the  street  was  dedicated  to  it,  and 
tbat  appellee  was  in  possession  of  a  portion  of  it  without  its  per- 
mission or  consent.  Appellee  answered,  denying  all  the  affirmative 
allegations  of  the  petition.  A  trial  was  had,  which  resulted  in  behalf 
of  appellee. 

Appellant  does  not  complain  of  the  instructions  of  the  court  to 
the  jury,  but  says  that  the  court  erred  to  its  prejudice  in  permitting 
incompetent  evidence  to  be  Introduced.  That  is,  it  allowed  oral  and 
written  evidence  to  be  introduced  to  contradict  and  explain  a  plat 
of  Morten's  addition  to  the  city  of  Covington,  which  had  been  filed 
and  recorded  in  the  county  court  clerk's  office  in  1870,  without  alleg- 
ing in  the  pleading  that  there  were  any  mistakes  therein.  This  plat 
formed  no  part  of  the  pleadings  in  this  action,  and  was  not  referred 
to  therein;  it  was  only  introduced  by  appellant  as  evidence  to  sus- 
tain the  allegations  of  its  petition,  and  the  rule  of  pleading  referred 
to  does  not  apply. 

It  was  developed  by  the  evidence  that  appellee's  husband  had  pur- 
chased this  property  abutting  on  the  "Old  Lexington  State  Road," 
fiom  Morten,  in  January,  1871;  that  an  old  slaughter-house  on 
same  had  been  turned  around,  enlarged  and  made  into  a  residence. 
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and  the  property  then  encloBed  by  a  fence  which  had  been  maintained 
on  the  same  line  to  the  time  of  trial.  The  ground  in  controversy 
forms  the  front  of  appellee's  property;  the  city  claiming  that  the 
alleged  street  included  enough  to  take  off  ten  or  twelve  feet  of  her 
house.  Appellee  contends  that  the  road  was  not  established  at  that 
place,  and  that  it  was  only  thirty  feet  wide,  and  there  was  evidence 
authorizing  the  Jury  to  find  for  appellee  on  this  point. 

The  Morten  plat,  referred  to,  on  its  face,  shows  that  It  was  not 
made  by  an  expert.  It  appears  that  Morten  had  a  boundary  of  land 
surveyed  and  laid  off  into  streets  and  lots,  giving  the  dimensions 
of  each,  and  dedicated  the  streets  and  alleys  to  the  public,  other  than 
the  "Old  Lexington  State  Road,"  which  was  one  of  the  boundaries 
of  the  survey,  and  in  which  he  stated  it  was  forty  feet  wide.  He  did 
not  attempt  to  dedicate  this  road  and  the  proof  shows  that  it  had  been 
established  seventy-five  or  a  hundred  years.  The  plat  represents  this 
road  as  running,  in  part,  from  west  to  east,  and  then  turning  in  a 
northeastern  direction,  as  shown  by  the  proof,  ascending  a  hill.  It 
appears  that  appellee  owns  several  lots  of  the  Morten  addition  abut- 
ting  this  road  on  the  hill  side.  Taking  the  lines  of  this  road,  as 
represented  on  the  plat,  they  are  straight;  but,  taking  the  calls  of 
the  lines  of  the  lots,  as  they  appear  on  the  plat,  evidently  the  road 
was  not  straight  at  the  time  the  plat  was  made.  The  lots  abutting 
upon  this  road,  owned  by  appellee,  are  represented  on  the  plat  as 
of  the  same  width,  each  being  extensions  of  twenty-five  foot  lots 
from  Linden  avenue  to  the  road.  There  Is  an  obvious  contradiction 
between  the  straight  line,  as  represented  on  the  plat,  forming  the 
boundary  of  the  "Old  Lexington  State  Road,"  abutting  these  lots, 
and  the  figures  representing  the  length  of  the  side  lines  of  these 
lots.  Because,  if  the  street  line  were  straight,  the  dividing  lines 
between  the  lots  would  increase  unlformlly  in  length  as  the  depth 
of  the  lots  increased.  This  will  be  readily  understood,  for  the  lines 
of  the  lots  running  from  Linden  avenue  to  the  road  run  In  a  north 
and  south  course,  and  the  "Old  State  Road,"  at  that  point,  runs  In 
a  northeastern  course;  but.  Instead  of  such  uniformity,  it  appears 
from  the  plat  that  while  the  line  between  lots  ninetyone  and  ninety- 
two  is  fourteen  feet  longer  than  the  line  between  lots  ninety  and 
ninety-one,  the  dividing  line  between  lots  ninety-two  and  ninety-three 
is  twenty-six  feet  longer  than  the  dividing  line  between  lots  ninety- 
one  and  ninety-two.  Then  we  find  that  between  the  next  lots,  ninety- 
three  and  ninety-four,  the  increase  in  length  again  Is  fourteen  feet, 
and  that  between  the  next  two,  the  Increase  Is  thirteen,  which  Is  the 
same  as  the  increase  in  the  line  between  lots  ninety-five  and  ninety- 
six.  According  to  the  recorded  length  of  the  side  lines  of  these  lots, 
which  were  evidently  measured  with  great  care,  and  which  doubtless 
conformed  to  the  road  as  it  existed  when  the  plat  was  made,  a  curve 
appears  which  is  exactly  Identical  with  that  shown  on  the  Kennedy 
plat,  filed  as  evidence  in  the  action. 

Witness  Kennedy  was,  at  the  time  of  trial,  seventy-two  yenrs  of 
age,  was  a  civil  engineer,  and  had  repeatedly  surveyed  this  land,  and 
had  made  a  plat  for  the  party  owning  the  land  on  the  opposite  side 
of  the  State  Road  f  rom  Morten's.  He  knew  the  location  of  the  "Old 
Lexington  State  Road"  at  the  time  Morten's  plat  was  made,  and 
stated  that  the  line  of  the  road  was  not  straight,  but  curved,  as  repre- 
sented by  appellee's  line  abutting  thereon.  Appellee  purchased  to 
the  "Old  Lexington  State  Road."  The  issue  was  as  to  the  location 
of  this  road  at  the  time  appellee  purchased.  If  the  location  of  the 
road  was  as  indicated  by  the  straight  line  in  the  plat,  then  appellee 
has  a  portion  of  the  "Old  Lexington  State  Road;"  but  if  its  location 
is  governed  by  the  description  of  the  lots  as  represented  in  the  plat, 
and  other  evidence,  then  the  Jury  was  authorized  to  find  in  behalf  of 
appellee. 

For  these  reasons,  the  Judgment  of  the  lower  court  Is  affirmed. 
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ACTIONS— See  Detinue.  Page. 

AIPPIDiAVrT  AND  DEMAND— «ee  Assigned  Estates 

APPHAUS— 

1.  Dismissal  of — This  appeal  is  dismissed  because  of  the  failure     . . 

of  appellant  to  file  the  record  within  the  time  prescribed 
by  the  Code.    Clark  v.  Commonwealth  72 

2,  Replevied  Judgment — ^Right  of  appeal — A  defendant  in  a 

•judgment  may  prosecute  an  appeal  from  it,  although  he 
may  have  replevied  it  or  paid  it.  N.,  C.  &  St.  L.  Ry.  Co.  v. 
Bean's  Ex'or 114 

ARRAIGNMENTS— «ee  New  Trials,  5. 

ASSIGNED  ESTATES— 

1.  Management — Duties  of  Assignee — Liability  for  Negligence 

— 'In  the  management  of  an  assigned  estate  the  assignee 
is  bound  to  exercise  the  same  care  that  an  ordinarily  pru- 
dent person  would  use  in  his  own  aiCairs  under  like  cir- 
cumstances, and  for  such  losses,  deficiencies  or  injuries 
as  may  be  caused  by  his  afiElrmative  or  negative  violation 
of  this  rule  and  the  duties  it  imposes,  he  is  answerable  for 
the  loss  thereby  inflicted.  Comingor  v.  Louisville  Trust 
(Co.,   &c    53 

2.  Same  —  Fraud  of  Assignee  —  Comrpensation — 'Where  it  !s 

shown  by  the  evidence  that  the  assignee  of  an  estate 
fraudulently  accepted  the  position  at  the  instance  of  the 
assignor  with  the  view  of  aiding  him  in  concealing  his 
property  and  selling  it  to  a  pretended  purchaser,  who 
turned  it  over  to  the  assignor  at  a  greatly  reduced  price, 
the  circuit  court  properly  refused  to  allow  him  any  com- 
pensation in  his  fraudulent  management  of  th«  estate. 
Idem    54 

3.  Action  for  Settlement  —  Jurisdiction  of  Chancellor — Neces- 

sity for  Jury — ^In  an  action  for  the  settlement  of  an  as- 
signed estate,  where  the  assignee  is  charged  with  fraud, 
the  Issues  of  fact  as  to  the  questions  of  fraud  and  value 
are  but  incidental  to  the  main  purpose  of  the  action  to 
compel  an  accounting  of  the  assignee,  and  the  chancellor 
having  exclusive  Jurisdiction  thereof,  such  Jurisdiction 
carries  with  it  the  pDwer  to  decide  all  other  issues  raised 

without  the  intervention  of  a  Jury.    Idem 54 

!4.  Claimi — Affidavit  and  Demand  —  Failure  to  Make  —  Delay 
in  Objecting — The  failure  of  the  plaintiff  to  comply  with 
the  statutory  requisition  as  to  affidavit  and  demand 
must  ibe  objected  to  by  the  defendant  before  he  interposes 
(his  defense  on  the  merits,  by  filing  an  affidavit  showing 
that  the  preliminary  proof  and  demand  had  not  been  made 
by  the  plaintiff  and  asking  a  rule  for  its  compliance. 
Idem 54 

BURDEN  OF  PROOF— «ee  Contracts,  4 

COLLATERAL  ATTACK— ^ee  Eminent  Domain,  3. 

COMOffON  LAW— See  Contracts,  3. 

OOMPENISATION— See  Assigned  Estates,  2. 

C0N9TRUCTIVB  TRUSTS— See  Life  Insurance,  2. 
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1.  Contracts  Made  In  One  State  to  be  Performed  in  Another — 

fVaMdlty — Where  Determined  —  While  there  is  occasional 
vconflict  of  authority  as  to  which  law  prevails  where  a  con- 
tract is  made  in  on<e  State  and  is  to  be  performed  in 
another,  the  authorities  are  uniform  that  where  the  con- 
tract is  not  only  made  in  one  State,  but  by  its  terms  is 
to  be  performed  there,  its  Talidity  must  be  determined 
by  the  laws  of  the  State  where  it  is  made,  and  is  to  be 
performed.    Amett  v.  Pinson,  &c  36 

2.  Same — ^Application  to  Peddlers*  Notes — Section  4223,  Ken- 

tucky Statutes,  relating  to  peddlers'  notes  has  no  extra- 
territorial effect.  It  does  not  apply  to  peddlers'  notes  exe- 
cuted and  delivered  in  another  State.    Idem 36 

•3.  Comunon  Law — Application  in  Different  States — (Presump- 
tion— In  th<e  absence  of  evidence  to  the  contrary,  the  pre- 
sumption is  that  the  common  law  of  the  State  where  the 
contract  is  made  is  the  same  as  that  of  the  State  where 
the  contract  is  sued  on,  but  this  presumption  does  not 

extend  to  the  statute  laws.    Idem  36 

4.  Action  on  Notes — ^Defense  Controverted — ^Burden  of  Proof 
— In  an  action  in  this  State  on  two  notes  executed  in 
West  Virginia,  the  defendant  pleaded:  first,  no  consider- 
ation; second,  that  they  were  "peddlers'  notes"  and  were 
not  so  endorsed  on  their  face  as  required  by  Kentucky 
Statutes,  section  4223;  third,  fraud,  which  plea  was  con- 
troverted of  record  Held — That  the  burden  was  on  the 
defendant  to  show  that  they  were  invalid  under  the  laws 
of  West  Virginia,  and  were  fraudulent  and  without  con- 
sideration.   Idem  36 

6.  Made  in  Name  of  a  Company — 'Liability  of  Individuals — 
Persons  who  make  a  contract  are  bound  by  it  although 
they  make  it  in  the  name  of  a  convpany.    Kennedy  v. 

Fulton  Mercantile  Co.,  &c 60 

»6.  Same  —  Proposed  Corporation  —  Failure  to  Organize — ^Lia- 
bility as  Partners — Where  tliose  who  propose  to  form  a 
corporation  make  a  contract  in  the  name  of  the  proposed 
•corporation,  they  are  bound  as  partners  upon  the  contract 
when  the  corporation  is  not  organized.    Idem 60 

CONTRACT  OF  SETTLEMBNT— ^See  Master  and  Servant,  1,  2. 

CORPORATIONS— «ee  Contracts,  6. 

CRIMINAL  LAW — See  Indictments;  New  Trials. 

DETINUE— 

Action  for  Specific  Articles — ^Recovery  for  Aggregate  Sum — 
Validity  of  Verdict — In  an  action  by  a  claimant  of  certain 
specified  articles  of  household  furniture,  against  one  he 
alleged  had  wrongfully  taken  them,  to  recover  same  or 
their  value  and  for  damages  for  their  detention,  where 
the  value  of  each  item  was  separately  stated  in  the  pe- 
tition, a  verdict  of  the  jury  awarding  the  plaintiff  the  ag- 
gregate value  of  all  the  items  as  set  out  in  the  petition, 
was  not  erroneous  in  that  it  did  not  fix  the  separate  value 
of  each  articlo  detained.  Black  Raven  Coal  Co.  v.  Ed- 
monson           3 

EMINENT  DOMAIN — See  Railroads,  4;  Railways,  1,  2,  3 — 

1.  Action  in  County  Court  —  Dismissal  —  Appeal  to  Circuit 
Court — Trial  De  Novo — In  a  proceeding  by  a  corporation 
in  the  county  court  against  a  land  owner  for  a  right  of  way 
to  lay  a  pipe  line  for  gas,  which  was  dismissed  on  the 
ground  that  the  corporation  did  not  have  the  right  of  emi- 
nent domain,  on  appeal  to  the  circuit  court  the  case  stood 


EMINENT  DOMAIN— Continued—                                                         Page, 
■for  trial  de  novo,  and  the  whole  controversy  was  to  be 
tried  in  the  circuit  court.  Calor  Oil  &  Gas  Co.  y.  Franzell, 
•&c  98 

2.  Laying  Pipe  Line — Contract  With  Land  Owner — Exclusive 

IPrivilege — ^Validity  of  Contract — iA  contract  noade  by  a 
corporation  with  a  land  owner  for  the  "exclusive  right 
and  privilege  of  laying  pipe  and  pipe  lines  for  any  and  all 
purposes  whatever,  on,  across,  in  or  upon  said  land,"  is 
void  as  being  in  contravention  of  public  policy.    Idem ...      98 

3.  Corporations — Organization — Validity     Challenged— Collat- 

eral Attack — ^When  a  corporation  is  organized  as  provided 
in  Kentucky  Statutes,  sections  540  and  542,  neither  its  pur- 
pose nor  its  validity  can  be  inquired  into  collaterally,  and 
any  proceeding  which  challenges  its  right  to  exist  must 
be  instituted  and  maintained  by  the  government  under 
whose  laws  it  is  organized.    Idem- 98 

4.  Natural  Gas — ^Waste — 'Legitimate  Use — {Effect  on  Adjacent 

District — ^While  one  who  unlawfully  wastes  or  destroys 
the  gas  of  a  dirtrict  may  be  punished  under  the  criminal 
statutes  of  the  State,  all  parties  owning  gas  wells  in  the 
district  are  free  to  nUake  any  legitimate  use  of  the  gas 
they  choose,  and  the  fact  that  this  legitimate  use  tends 
to  exhaust  the  supply,  gives  the  other  owners  of  gas 
wells  in  the  district,  no  just  grounds  of  complaint. 
Idem    99 

5.  Same  —  Excessive  Verdict  — •  Where  a  railroad  has  th6 

Tight  of  way  through  a  farm,  1.450  feet  long  and  27  feet 
•wide,  in  which  strip  a  ten-inch  pipe  line,  for  carrying  nat- 
ural gas,  is  proposed  to  be  buried,  where  the  whole  farm 
through  which  the  strip  is  condemned  is  listed  at  $2,000, 
a  verdict  of  a  Jury  awarding  the  owner  $4,000  in  damages 
is  flagrantly  excessive  and  out  of  all  proportion  to  the 
real  damages  sustained.    Idem   99 

6.  Right    of   Way— JAdditlonal    Servitude — Measure    of    Dam- 

ages Recoverable — Where  a  railroad  company  owns  the 
exclusive  right  of  way  through  a  farm,  there  can  be  no 
resulting  damages  to  the  remainder  of  the  farm  by  the 
laying  of  a  pipe  line  by  another  party  along  this  ease- 
ment, and  in  such  case  the  measure  of  damages  recover- 
able by  the  owner  of  the  land  is  such  sum  which  the 
owner,  who  desired  to  sell,  but  was  not  compelled  to  do 
so,  would  take  for  it  in  its  present  condition,  and  what  a 
purchaser,  who  desired  to  buy,  but  was  not  compelled 
to  have  it,  would  give  for  it  under  the  circumstances. 
Idem    99 

BVIDEINCEi— See  Master  and     Servant,  5;     New  Trials,  1,  2,  3, 
4;  Witnesses,  1,  2,  3.  4,  5. 

EXCEISSIVE!  VElRDKrr— «ee  Eminent  Domain,  6 

EXCLUSIVE  PRIVILEGES— See  Eminent  Domain,  2. 

PORFMTURiBS— See  Land,  1. 

FRAUD— See  Assigned  Estates,  2,  3. 

OATHS— See  Railroads,  1,  2. 

GRAND  JURroS— !See  Juries. 

HUSBAiNDD  AND  WIPES— See  Married  Women. 

IM3>EA€HIM'BNT— See  Witnesses,  a. 

INCRIMINATING   TESTIMONY— See  Witnesses,   1,   2 

INDICTMENTS— «ee  Railroads,  13.  14,  15— 

1.  Descriptive  of  the  Offense  Charged— JThis  indictment  is  de- 
fective in  that  it  fails  to  describe  the  instrument  claim- 
ed to  be  a  deadly  weapon.    It  might  have  been  a  pistol. 
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or  it  might  hay«  been  some  other  weapon.  Under  such 
lan  indictment  a  defendant  is  not  apprised  of  the  circum- 
stances he  is  required  to  meet.  Commonwealth  v.  White,  70 
2.  Sam« — Not  Sufficient  to  Charge  Breach  of  Peace— Nor  is 
such  an  indictment  sufficient  to  charge  a  breach  of  the 
peace,  for  it  is  not  clear  from  the  language  used  which  of 
the  features  of  the  statute  it  was  intended  to  cover. 
Idem    70 

INJUimY  TO  PROPERTY— 

1.  Negligence — (Interest  on    Damages — Discretion    of    Jury — 

(Exemplary  Damages— iWhere  personal  property  is  injured 
by  negligence,  wrongful  or  unlawful  acts  and  the  owner 
is  deprived  of  its  possession  and  use,  he  is  entitled,  in 
<a  suit  for  damages  for  its  loss,  to  recover  its  value  with 
interest  thereon  in  the  discretion  of  the  jury,  but  this 
rule  can  not  be  applied  when  it  is  sought  to  recover  un- 
liquidated damages,  or  in  cases  where  no  certain  sum 
is  claimed,  and  the  jury  may  assess  any  amiount  in  their 
discretion;  and  in  cases  where  ^exemplary  damages  are 
recovered,  the  plaintiff  is  not  entitled  to  interest  there- 
on.   Schulte  V.  Lfc  &  N.  R.  R.  Co.,  &c SI 

2.  Property — ^Injured — ^Damages    for    Its    Use — 'Special    Plea 

— 'Where  a  party  desires  to  recover  for  the  value  for  the 
loss  of  the  use  of  property  injured,  it  should  be  specially 
pleaded,  and  where  damages  are  sought  for  the  injury 
done  the  property,  as  well  for  the  deprivation  of  its  use, 
interest  is  not  allowable,  as  the  recovery  for  the  use 
takes  the  place  of  interest.    Idem   31 

INSURABLE  INTEREST— See  Life  Insurance,  1,  2,  3. 

INTEIREST— See  Partnerships— Injury  to  Property. 

INTEIRPRBnrERS— See  New   Trials.   2,  3,  4. 

INTERSTATE    COMMERCE^See    Local    Option. 

JOINT  INDICTMENT— See  Witnesses,  5. 

JOINT  LIABILITY— See  Railroads,   10,   11. 

JUDGMENTS— 
Correction  of  After  Becoming  Final — (30  Ky.  Law  Rep.,  670, 
for  authority  to  maintain  this  action.)  It  appearing  that 
appellee  did  not  agree  to  the  disposition  of  the  attached 
tobacco,  or  authorize  her  attorney  to  act  for  her,  its  dis- 
|)osition  being  the  result  of  a  mistake  on  the  part  of  her 
attorney,  as  appellant  had  parted  with  nothing  to  get  the 
tobacco,  he  must  be  required  to  restore  the  proceeds  of 

It  to  appellee.    Sebree,  &c.  v.  Sebree  114 

JUDGMENT  RBPLEVIE3>— See  Appeals. 

JUDICIAL  SALES— See  Life  Insurance,  1,  2,  3. 

JURIES—  ! 

1.  Jury— Statement   by   Memiber   of— Effort   to  Discharge — ^A 

statement  by  memt^er  of  the  jury  during  the  trial  of  ap- 
pellant to  the  court  that  he  desired  to  hear  the  evidence, 
evidencing  some  Impatience  at  a  wrangle  of  the  lawyers, 
while  it  mAy  have  been  indiscreet,  was  not  sufficient 
cause  to  warrant  the  court  to  discharge  the  jury.  Ken- 
(nedy   v.   Commonwealth    8S 

2.  Grand   Jury — iMember  of  May   Disclose   E<vidence   Before 

It — By  the  provisions  of  section  113  Criminal  Code,  a  mem- 
ber of  the  grand  jury  may  be  required  to  disclose 
testimony  given  before  it,  and  as  the  defendant  had  un- 
dertaken to  impeach  a  witness  by  one  mentber  of  the 
grand  jury,  the  Commonwealth  was  properly  permitted 
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to  sustain  him.  by  another.  (Former  appeal,  31  Ky.  Law 
Kep.,   546.)       Idem     ..-. 83 

JURISDICTION— «See  ContractSp  1,  2. 

LAIND— 

1.  Forfeiture    for  Taxes — -Redemption — ^Penalties    and    Inter- 

est— It  was  competent  for  the  Legislature  to  provide  in 
the  revenue  act  of  March  15,  1906,  that  the  amount  paid 
to  remove  cause  of  forfeiture,  where  land  was  sold  for 
■unpaid  taxes,  should  be  the  taxes  without  interest  or  pen- 
alties for  the  years  named,  and  if  in  adding  penalties  and 
Interest  the  Legislature  exceeded  its  constitutional  author- 
ity, the  act  would  be  void  only  in  so  far  as  it  exceeded  such 
authority  and  the  penalty  and  interest  would  be  elimina- 
ted.   Ky.  Union  Co.  v.  Com'monwealth 9 

2.  Same — 'Recovery    of    Land — ^Deed — 'Boundary — Elxclusions 

— (The  rule  is  universal  that  where  one  seeks  to  recover 
land  under  a  grant  or  deed  which  does  not  convey  all 
the  land  within  the  boundary  described,  he  must  show 
that  the  land  sought  to  be  recovered  is  within  the  bound- 
ary and  without  the  exclusions,    ildem 9 

3.  Same — Petition — Allegations — In    an     action    for    the    for- 

feiture of  and  for  non-payment  of  taxes  under  the  act  of 
iMarch  15,  1906,  it  is  not  necessary  for  the  petition  to 
describe  more  than  the  tract  of  land,  the  title  to  which 
is  sought  to  be  forfeited.    Idem   9 

•  4.  Large  Boundary — Many  Occupants — ^Judgments — Descrip- 
tion—Partial Sale — ^^In  an  action  for  the  forfeiture  of  a 
Harge  boundary  of  land  on  which  there  are  many  occu- 
pants, it  is  not  necessary  for  the  Jud<gment  to  ascertain 
and  describe  the  parts  of  the  land  held  by  the  several 
occupants.  ^If  at  the  hearing  it  should  appear  that  the 
title  as  to  certain  parts  only  of  the  tracts  would  pass  to 
the  purchaser  under  a  sale,  the  statute  would  be  complied 
with  by  a  sale  of  the  title  covering  those  parts  alone.  In 
any  event,  it  is  the  duty  of  the  court  to  prescribe  what 
parts  thereof  shall  be  sold,  if  less  than  the  whole  is  to  be 
sold.    Item  9. 

5.  Re-purchasing  Land — Time  Allowed — ^Under  the  provision 

of  the  act  the  defendant  has  until  the  close  of  the  first 
)term  after  the  judgment  of  forfeiture  is  entered  in  which 
to  file  his  petition  and  bond  to  purchase  back  the  land, 
and  it  was  error  of  the  court  to  order  a  sale  of  the  land 
'before  the  time  elapsed  in  which  defendant  could  file 
such    petition.    Idem    9 

6.  Divisional  Lines — This  is  a  controversy  over  a  divisional 

line,  the  instructions  fairly  submitted  the  question  to  the 
jury,  the  evidence  was  conflicting,  and  the  verdict  of  the 
{jury  will  not  be  distuifbed. 

7.  Boundary  Line — Failure  of  Court  to  Make  Statement  of  Con- 

clusions— This  action  relates  to  a  disputed  boundary  line, 
trial  by  jury  was  waived  and  the  court  failed  to  make  a 
statement  of  its  conclusions  of  the  law  and  facts,  there 
having  been  no  motion  to  that  effect.  "But,  waiving  this 
error,  the  judgment  of  the  lower  court  in  a  case  like  this 
•is  entitled  to  the  same  weight  as  the  verdict  of  a  prop- 
erly instructed  jury,  and  it  not  appearing  that  the  find- 
ing was  flagrantly  against  the  evidence,  the  judgment 
will  not  be  disturbed.    Terry  v.  Terry  .  ? 126 
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1.  Insurance    Policies — Sale    of — Interest    Acquired  —  Assign- 

ment— Purchaser — Insurable  Interest  in  Assured — A  pur- 
chaser of  a  policy  of  insurance  on  the  life  of  one  in  whom 
he  has  no  insurable  interest,  except  as  creditor,  will  hold 
the  proceeds  of  the  policy,  over  and  above  his  debt.  In 
trust  for  the  beneficiaries  of  the  policy,  and  an  assign- 
ment of  the  policy  to  such  purchaser  will  operate,  at 
most,  only  as  a  pledge  that  he  will  hold  the  proceeds, 
over  and  above  the  amount  he  has  paid  for  it  with  interest, 
in  trust  for  the  beneficiaries  of  the  policy.  Irons,  &c.  v. 
U.  S.  Life  Ins.  Co.  of  N.  Y 46 

2.  Same — Judicial  Sale — Effect — The  doctrine  of  constructive 

trusts  applies  no  less  to  judicial  sales  than  to  private 
sales.  Where  property  is  impressed  with  a  trust,  the 
trust  is  enforceable  as  well  against  the  purchaser  at  a 
judicial  sale  as  at  a  private  sale.    Idem 46 

3.  Same — In   a  judicial  sale  of  a  life  insurance  policy,  the 

court  making  the  sale  does  not  inquire,  sua  sponte,  wheth- 
er the  purchaser  has  an  insurable  interest  in  the  life  of 
the  insured.  The  order  confirming  the  sale,  where  no 
exceptions  are  filed,  does  not  establish  that  the  purchaser 
is  not  a  trustee  for  the  parties,  nor  that  he  has  capacity 
to  take  the  property  absolutely;  and,  to  show  such  fact, 
in  a  subsequent  suit,  in  no  wise  impeaches  the  judgment 
ment  in  the  former  suit.    Idem 46 

LOCAL  OPTION— 

Interstate  Commerce — The  appellant  did  not  violate  the  local 
option  statute  in  shipping  whisky  from  Nashville,  Ten- 
nessee, where  it  was  paid  for,  to  BurksviUe,  Cumberland 
county,  and  the  fact  that  he  conducted  a  whisky  busi- 
ness in  Bowling  Green  did  not  lessen  his  right  to  do  so. 
He  had  a  legal  right  to  take  advantage  of  the  interstate 
commerce  law  in  a  case  like  this  and  what  a  man  has  a 
a  legal  right  to  do  is  not  a  trick  or  device  in  the  mean- 
ing of  the  Kentucky  Statutes.    Doores  v.  Commonwealth..     69 

MARRIED  WOMEN— 

Contract — Note  for  Worthless  Stock — Saving  Husband  from 
Prosecution — ^Validity  of  Contract — Ratification — Estoppel — 
Where  a  note  was  executed  by  a  married  woman  for  stock 
in  a  pants  factory,  which  was  at  the  time  worthless,  which 
fact  was  unknown  to  her,  and  because  of  representations 
made  to  her  that  if  she  did  not  purchase  the  stock  her 
husband  would  be  prosecuted  on  a  charge  of  burning  the 
factory,  in  an  action  thereon  it  was  competent  for  the  wife 
to  testify  to  statements  made  to  her  by  her  husband  to 
induce  her  to  sign  the  note  and  thereby  save  him  from  a 
prosecution  for  arson,  such  evidence  being  competent  for 
the  purpose  of  showing  her  condition  of  mind  at  the  time 
she  sign-ed  the  note;  and  the  fact  that  she  subsequently 
made  a  payment  on  the  note  when  in  the  same  condition 
of  mind,  did  not  amount  to  a  ratification  of  the  contract, 
or  estop  her  from  making  defense  to  the  remainder,  or  to 
recover  back  the  sum  paid.    Slaughter  v.  Ditto 5 

MASTER  AND  SBRIVANT— - 

1.  Injury  to  Servant— Contract  of  Settlement — Avoidance — 
ConBideration — The  mere  fact  that  a  person  is  in  such 
financial  distress  or  so  hard  pressed  about  money  matters 
as  that  he  would  be  willing  to  sell  his  property  at  a  sacri- 
fice or  surrender  a  claim  for  an  inadequate  consideration. 
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MASTER  AND  SERVANT— Continued—                                            Page, 
is  not  in  Itself  sufficient  to  avoid  a  contract  that  is  free 
from   fraud,   overreaching   or   misrepresentation.     Louis- 
ville Veneer  Mills  Co.  v.  Clemonts 106 

2.  Same — ^Appliances — ^Duty  of  Master  to  Furnish — A  master 

is  not  required  to  furnish  his  employes  the  latest  or  the 
best  appliances  or  those  that  are  in  general  use.  He  is 
only  charged  with  the  duty  of  furnishing  the  servant  with 
reasonably  safe  appliances,  and  where  the  servant  is  in- 
Jured  by  the  use  of  such  appliances,  the  question  as  to 
whether  they  were  reasonably  safe  is  one  for  the  Jury. 
Idem 106 

3.  Dangerous  Premises — Mining  Shafts — Statutory    Provisions 

— Gates  Required — Under  Kentucky  Statutes,  section  2731, 
providing  that  *'at  every  mine  operated  by  a  shaft  there 
shall  be  provided  an  approved  safety  catch,  and  a  suffi- 
cient cover  overhead,  on  all  cages  used  for  lowering  and 
hoisting  persons,  and  at  the  top  of  every  shaft  a  safety 
gate  shall  be  provided,  and  an  adequate  brake  attached  to 
every  dmm  or  machine  used  in  raising  or  lowering  per- 
sons in  all  shafts  and  slopes,*'  the  statutory  duty  is  not 
complied  with  by  furnishing  gates  that  can  not  be  closed. 
The  gates  contemplated  are  such  as  will  either  automati- 
cally close,  or  can  easily  be  closed  by  persons  using 
them.     Moseley's  Adm'r  v.  B.  D.  C.  &  M.  Co 110 

4.  Same — Death  of  Servant — Negligence  of  Master — Liability — 

In  an  action  against  a  mining  company  for  causing  the 
death  of  an  employe  by  falling  into  a  shaft  which  the  stat- 
ute requires  should  be  provided  with  safety  gates,  the  com- 
pany wa9  guilty  of  negligence  in  permitting  coal  nd  other 
material  to  be  placed  and  accumulate  around  the  gates  in 
such  manner  as  to  prevent  them  from  being  closed,  and 
a  failure  to  provide  such  gates  for  the  safety  of  employes 
and  other  persons  rightfully  nising  the  premises,  can  not 
be  neglected  without  subjecting  the  owner  to  liability  for 
damages  thereby  caused.     Idem 110 

5.  Same — Evidence — Statement  of  Mining  Boss — Competency 

— -In  an  action  agafhst  a  mining  company  for  damages  for 
negligently  causing  the  death  of  an  employe,  evidence  of  a 
statement  made  by  the  mine  boss  some  time  after  the 
accident,  that  he  had  told  the  deceased  to  go  to  the  shaft 
for  instructions,  was  incompetent,  not  being  a  part  of  the 
res  gestae.     Idem    110 

6.  Defective  Premises — Knowledge  of  Servant — Where  an  fin- 

Jury  results  in  death  and  the  action  is  brought  by  the 
personal  representative  of  the  servant,  it  is  not  necessary 
to  a  recovery  to  show  that  the  deceased  knew,  or  might, 
by  ordinary,  care  have  discovered,  the  dangerous  or  de- 
fective condition  of  the  premises.     Idem 110 

MINES  AND  MINING— See  Master  and  Servant,  4,  5,  6. 

MOTIVE— See  Witnesses,  2. 

NATURAL  <>AS— See  Bttiinent  Domain,  4. 

NEGLIGENCE— See  Assigned  Estates;   Injury  to  Property,  1,  2; 
Railroads,  5«  6. 

NEW  TRIALS— 

1.  Newly  Discovered  Ehridence — Probable  EJffect  on  Another 
trial — To  entitle  one  to  a  new  trial  on  the  ground  of  new- 
ly discovered  evidence,  such  evidence  should  be  of  such 
a  controlling  and  decisive  character  as  to  convince  the 
court  that  it  will  probably  have  a  preponderating  influence 
upon  another  trial.     Nioum  v.  Commonwealth 62 
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2.  Same — Foreigner— Trial  for  Felony— Appointment  of  Inter- 

preter—-Authority  of  Court — ^A  foreigner  on  trial  for  ma- 
liciously cutting  another,  who  does  not  understand  the 
English  language,  and  had  to  have  an  interpreter  to 
translate  his  testimony  to  the  jury,  is  not  entitled  to  a 
new  trial  after  conviction,  on  the  ground  that  there  is  no 
statute  in  this  State  authorizing  the  appointment  of  an 
interpreter  except  in  bastardy  cases  (sec.  181)  and  courts 
of  continuous  session  (sec.  1034).  Courts,  in  the  absence 
of  statutory  authority,  have  the  inherent  power  to  ap- 
point an  interpreter  when  the  ends  of  justice  require  it. 
Idem 62 

3.  Same — Failure  to  Swear  Interpreter — Absence  of  Objection 

— Consideration  on  Appeal — Whei^  an  Interpreter  was 
permitted  by  the  court  to  be  used  on  the  trial  of  one  for 
felony,  who  was  introduced  and  used  by  the  defendant  to 
translate  his  testimony  to  the  jury,  the  fact  that  he  was 
not  sworn,  to  which  no  objection  or  exceptipn  was  made 
by  defendant  imtil  the  filing  of  his  grounds  for  a  new  trial, 
such  error  or  oversight  can  not  be  considered  on  appeal. 
Idem 62 

4.  Same — Qualification  of  Interpreter — Where  an  interpreter 

was  introduced  by  a  defendant  on  trial  for  a  felony  and 
used  by  him  to  interpret  his  testimony  before  the  jury,  to 
which  no  objection  was  made  by  the  Commonwealth*  the 
court  had  a  right  to  assume  that  he  was  qualified  to  act, 
and  it  was  not  error  in  the  court  to  fail  to  examine  into 
his  competency  as  an  interpreter.     Idem 63 

5.  Arraignment  of  Defendant — Showing    of    Record — Grounds 

for  New  Trial — On  the  trial  of  one  for  a  felony,  the  fact 
that  the  record  fails  to  show  that  the  defendant  was  ar- 
raigned, or  that  a  formal  arraignment  was  waived,  or  that 
his  plea  was  entered,  is  not  cause  for  reversal,  unless  such 
failure  is  made  a  ground  for  a  new  trial.    Idem 63 

6.  Grounds  for  New  Trial  not  in  Record— »Sufflciency  of  Peti- 

tion— As  appellant's  motion  and  grounds  for  a  new  trial 
are  not  in  the  record,  the  court  can  not  know  what  errors 
were  complained  of  in  the  lower  court.  Such  being  the 
condition  of  the  record,  and  the  petition  being  sufficient 
to  support  the  judgment,  it  will  not  be  disturbed.  Falls 
City  Woolen  Mills  v.  Pike,  by,  &c 67 

NUISANCE— See  Railroads,  13,  14. 

OBSTRUCTING  STREETS— See  Railroads,  13,  14,  15. 

PARTNERSHIPS— 

1.  Acts  Constituting — Where  three  men  mutually  agree  to  go 

in  together  and  buy  a  large  tract  of  mineral  and  timbered 
land  and  hold  it  for  a  profit,  each  to  furnish  some  of  the 
money  and  expense,  and  to  do  certain  work,  and,  after  the 
sale  of  the  land,  each  shall  have  the  money  he  advanced, 
with  7  per  cent,  interest  thereon  and  his  expenses  refund- 
ed, and  to  share  equally  in  the  balance  of  the  sale  money, 
they  are  partners  in  contemplation  of  law.  Boreing,  &c, 
V.  Wilson  &  Moss 14 

2.  Settlement  of  a  Partnership — Sharing  of  Profits — Where  in 

the  settlement  of  a  partnership  formed  for  the  purchase 
and  sale  of  land,  it  is  shown  that  one  of  the  partners  sold 
500  acres  of  the  partnership  land  and  500  acres  of  his  in- 
dividual land  in  a  body  at  an  agreed  consideration  for  the 
whole  1,000  acres  such  partner  is  bound  to  account  to  his 
co-partners  in  the  500  aeres  for  one-half  of  the  prioe  he 
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received  for  the  whole  tract,  and  the  fact  that  the  part- 
ner, in  making  such  sale,  received  a  part  of  the  considera- 
tion in  corporation  stock,  did  not  require  his  co-partners 
to  accept  such  stock  in  payment  for  their  interest  in  the 
500  acres  of  partnership  land  sold.     Idem 15 

S.  Same — Interest  Paid  on  Advancements — Like  Interest  on 
on  Settlement — Where,  in  the  formation  of  a  partnership, 
it  is  agreed  that  each  partner  shall  be  allowed  eight  per 
cent,  interest  on  advancements  made,  which  was  enforced 
in  the  settlement  of  such  advancements,  it  would  be  equi- 
table and  proper  in  the  distribution  of  the  proceeds  of  the 
partnership  to  require  each  of  the  partners,  on  final 
settlement,  to  account  for  eight  per  cent,  interest  on  the 
amount  due  from  each  from  the  time  the  same  was  re- 
ceived.    Idem    15 

PARTNERS— See  Contracts,  6. 
PEaODLBRS'  NOTES— See  Contracts,  2,  3,  4 

PERSONAL  INJURIES— 

1.  Actions — Owner  of  Property — Liability  of  for  Accidents — In 

this  action  by  B.  for  damages  for  injuries  sustained  by 
falling  through  an  elevator  shaft,  Dunn  was  not  liable  be- 
cause it  is  shown  by  the  record  that  his  piirchase  of  the 
property  was  not  complete  at  the  time  of  the  accident. 
Baker  v.  Best 1 

2.  Same — The  verdict  against  Mrs.  B.,  the  owner,  seems  to  be 

supported  by  the  evidence,  and  it  miist  be  upheld.  The  evi- 
dence complained  of  could  not  have  prejudiced  appel- 
lant's rights.     Idem 1 

PLEADINGS-^See  Detinue,  1;   Injury  to  Property,  2 — 

1.  Filing  Amendments  During  Trial — Discretion  of  Court — ^Trial 

on  Merits — ^The  trial  court  has  a  large  discretion  in  allow- 
ing amended  pleadings  to  be  filed  during  the  progress  of 
the  trial,  and  this  discretion  should  be  exercised  with 
great  liberality  when  the  purpose  of  enabling  the  party 
offering  it  is  to  obtain  a  fair  trial  of  the  case  on  its 
merits.    3chuKe  v.  L.  &  N.   R.  R.  Co,  &c 81 

2.  Actions — Pleadings — Liens — The  judgment  herein  in  favor 

of  appellee  was  proper,  in  view  of  the  pleadings  and  proof. 
The  bank  sued  to  recover  of  appellee  upon  an  account  for 
lumber  sold,  the  transaction  was  between  appellee  and 
her  son,  alone,  and  neither  the  trustee  nor  the  bank  knew 
anything  about  it.  The  facts  proved  were  insufficient  to 
establish  a  promise  on  the  part  of  appellee  to  pay  for 
the  lumber.    Globe  B.  &  T.  Co.  v.  Rigglesberger 9<t 

3.  Same — ^Whlle  appellee  signed  an  agreement  not  to  force  or 

demand  pasrment  of  her  debt  out  of  R.'s  property  in  charge 
of  the  trustee,  yet,  if  they  permitted  a  bill  of  lumber  to  be 
sold  her  as  a  credit  on  a  debt,  which  R.  owed  her,  there 
seems  to  be  no  reason  why  she  should  not  accept  it  with- 
out incurring  liability  to  the  bank  under  the  pleadings  In 
this  case,  for  nothing  is  set  out  in  the  petition  upon 
which  to  base  the  debt  claimed.    Idem 96 

4.  Streets — Action  as  to  Ownerslilp— Pleadlng-rThis  is  an  ac- 

tion as  to  the  ownership  of  a  certain  street,  and  appel- 
lant complains  tJiat  the  court  erred  in  admitting  oral  and 
written  evidence  to  contradict  and  explain  a  plat  of  an 
addition  to  appellant  city.  The  plat,  however,  formed 
no  part  of  the  pleadings,  and  was  not  referred  to  in  them, 
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it  was  only  introduced  to  sustain  the  allegations  of  the 
petition  and  the  rule  of  pleading  referred  to  does  not 
apply.    City  of  Covington  v.  Regenthal 127 

5.  As  to  the  Issue — The  issue  was  as  to  the  location  of  the 
road  at  the  time  of  appellee's  purchase  of  the  land,  and  the 
evidence  considered  and  held  that  the  Jury  was  authorized 
to  find  for  the  appellee.    Idem 127 

PIPE  LINES— See  Eminent  Domain,  2,  6. 

PRESUMPTIONS— See  Wills,  2. 

RAIIjRiOADS— See  Railway— 

1.  Gates  Across  Highway — Protection  to  Public — Joint  Use  by 
Different  Railroads — Liability  for  Injury — Where  a  gate  is 
necessary  across  a  street  in  a  city  for  the  protection 
of  the  traveling  public  across  a  railroad  track,  it  is  the 
duty  of  every  railroad  company  using  the  track  to  protect 
the  public  from  injury  from  its  trains,  and  each  company, 
and  the  owner  of  the  track,  Is  Jointly  and  severally  liable 
to  the  public  for  injuries  committed  by  Its  trains  due  to 
failure  to  perform  this  duty,  and  the  duty  of  protecting 
such  crossing  can  not  be  delegated  to  one  of  the  com- 
panies using  the  track,  or  to  the  owner,  so  as  to  absolve 
the  company  whose  trains  commit  the  injury  from  liability 
to  the  person  injured.    <Schulte  v.  L.  &  N.  R.  R.  Co.,  &c. 
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2.  Gates  Raised — Invitation  to  Cross — Presumption — Care  Re- 
quired— When  gates  are  maintained  at  a  crossing,  and  are 
closed  when  trains  are  approaching  and  kept  open  for 
traffic  when  they  are  not,  the  fact  that  they  are  up  and 
open  is  an  invitation  to  the  public  to  cross,  and  persons 
have  a  right  to  assume  they  can  do  so  without  danger 
by  using  ordinary  care  for  their  safety.    Idem 31 

3.  Contract    for   Constructing    Roadbed — Ooncluslveness     of 

Contract — The  fact  that  a  contract  by  a  railroad  company 
with  a  contractor  employed  to  construct  its  road  bed  only 
called  for  one  track,  is  not  conclusive  that  the  railroad 
company  did  not  intend  to  build  another  track  thereon. 
Warden  v.  M.  H.  &  E.  R.  R.  Co 38 

4.  Eminent  Domain — Necessity  to  be  Shown — Circumstances  to 

be  Considered — ^There  must  always  exist  necessity  for  the 
appropriation  of  land  sought  to  be  condemned  for  rail- 
road purposes,  and  In  determining  this  necessity,  the 
court  should  take  into  consideration  all  the  facts  and  cir- 
cumstances in  the  case.  The  right  to  condemn  is  not 
confined  to  the  land  that  may  be  absolutely  required  at 
the  time  of  the  taking,  but  extends  to  so  much  as  the  pres- 
ent plans  and  purposes  of  the  railroad  company  show  will 
be  reasonably  necessary  to  construct  and  operate  the  road 
in  accordance  with  such  plans.    Idem S8 

5.  Lookout^Negligence — At  the  time  of  appellee's  intestate's 

death,  the  bell  was  being  rung,  the  train  was  making  a 
loud  noise,  it  was  about  5  o'clock  in  the  afternoon,  in 
July,  and  the  slightest  care,  as  the  evidence  shows,  on 
the  part  of  the  deceased,  would  have  enabled  her  to  es- 
cape. The  fireman  had  been  keeping  a  lookout,  but  at  the 
time  had  withdrawn  to  coal  the  engine.  And  it  can  not  be 
said  that  because  he  withdrew  to  perform  this  duty  that 
appellant  was  guilty  of  negligence.  L.  &  N.  R.  R.  Co.  v. 
Gilmorfe's  Adm'r 74 
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«.  Same — Whether  it  was  because  of  intestate's  deafness,  or 
that  her  mind  was  so  intent  upon  something  else,  it  was 
her  misfortune  that  she  failed  to  hear  it.  She  walked  in 
front  of  an  approaching  train  at  such  time  as  that  no  dili- 
gence on  the  part  of  those  in  charge  of  the  train  could 
have  prevented  or  discovered  her  peril    Idem 74 

7.  Taxation — Assessment  of  Bridge  Property — The  question  in- 

volved upon  this  appeal  is  as  to  the  mode  of  assessment 
of  appellee's  bridge,  whether  it  should  be  asssessed  by  the 
railroad  commission,  or  the  local  authorities  in  Campbell 
county.  After  the  consideration  of  authorities  cited,  it  is 
held  that  the  power  of  the  Legislature  to  vest  in  a  State 
board  the  assessment  of  property  for  local  taxation  is  no 
longer  an  open  question,  and  further  that  the  fact  that  the 
bridge  in  question  is  used  for  purposes  other  than  the  rail- 
road's use  of  it,  does  not  render  it  any  less  "railroad  prop- 
erty." B'd  Equalization  Campbell  Co.  v.  L.  &  N.  R.  R.  Co,    78 

8.  Same — Question  One  of  Ownership— The  question  here  is 

one  of  ownership.  If  it  is  railroad  property  used  in  con- 
nection with  the  operation  of  a  railroad,  it  is  assessable 
by  the  railroad  commission,  and  the  fact  that  a  portion  of 
the  bridge  is  used  for  other  purposes  does  not  give  the 
local  officers  the  right  to  assess  it.    Idem 78 

9.  Removal    of    Causes — Petition — Allegations — Conclusions — 

Jurisdictional  Facts — In  a  petition  by  a  party  to  remove  a 
case  from  the  State  court  to  the  Federal  court  an  allega- 
tion "that  its  co-defendants  were  not  necessary,  nor  proper 
parties  to  the  action,  and  that  the  sole  purpose  of  the  plain- 
tiff in  making  other  parties  defendants  was  a  fraudulent 
one  to  deprive  the  petitioner  of  its  constitutional  rights." 
amounts  only  to  a  conclusion  of  the  pleader,  and  the  alle- 
gation that  "the  negligence  charged  in  the  petition  against 
its  co-defendants  was  untrue,  and  known  by  the  plaintiff 
to  be  untrue,"  does  not  state  any  jurisdictional  fact.  The 
question  of  negligence  or  no  negligence  was  an  issue 
solely  within  the  province  of  the  jury  to  hear  and  deter- 
mine,   dinger's  Adm'r  v.  C.  &  O.  Ry.  in  Ky 86 

10.  Same — ^Negligent  Injury — Joint  Liability  of  Defendants — If 

an  injury  is  inflicted  by  two  or  more  wrongdoers,  an  ac- 
tion may  be  maintained  against  one  or  all  of  them.  While 
several  may  be  guilty  of  several  distinct  negligent  acts,  yet, 
if  their  concurrent  effect  is  to  produce  an  actionable  in- 
jury, they  are  all  liable  therefor.    Idem 87 

11.  Same — Resident  and  Non-resident  Defendants — ^Jolnt  Action 

Against — Where,  in  an  action  for  damages  for  an  injury 
alleged  to  have  been  caused  by  the  negligence  of  a  non- 
resident railroad  company,  and  its  resident  conductor, 
who  are  jointly  sued,  this  court  can  not  assume  that  the 
conductor  is  not  guilty,  from  its  general  knowledge  of  his 
powers  and  duties,  but  if,  on  the  trial,  it  should  appear 
from  the  evidence  that  the  plaintiff  had  no  reasonable 
grounds  to  believe  that  he  was  guilty  when  the  petition 
was  filed,  the  court  should  give  a  peremptory  instruction 
to  find  for  him.  and  the  case  should  then  be  remanded  to 
the  Federal  court.    Idem 87 

12.  Same — Acts  of  Incorporation — Legality — Effect  of  Lease — 

Section  769,  Kentucky  Statutes,  providing  among  other 
things,  that  a  railroad  company  "may  make  any  agreement 
or  arrangement,  not  inconsistent  with  law,  with  any  other 
railroad  company,"  is  not  in  conflict  with  section  573,  Ken- 
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tucky  Statutes,  providing  "that  all  provisions  of  charters 
and  articles  of  incorporation  which  are  inconsistent  with 
the  provisions  of  chapter  32,  of  the  Kentucky  Statutes, 
stand  repealed  to  the  extent  of  such  conflict,"  and  under 
the  contract  of  lease  by  the  C.  ft  O.  R'y  Co.  in  Ky.,  to  the 
C.  ft  O.  R*y.  Co.  in  Virginia,  it  did  not  relieve  the  Kentucky 
railroad  from  its  responsibility  existing  before  the  enact- 
ment of  section  573,  Kentucky  Statutes.    Idem 87 

13.  Indictment  for  Nuisance— Obstructing  Street— Sufficient  Al- 

legations— An  indictment  for  a  nuisance  against  a  railroad 
company  which  charges  that  "on  the  12th  day  of  Septem- 
ber, 1907,  in  the  county  of  Clark,  and  in  the  city  of  Win- 
chester, within  twelve  months  before  the  linding  of  the 
indictment,  it  unlawfully  and  willfully  suffered  and  per- 
mitted its  cars  attached  to  passenger  and  freight  trains,  to 
be  placed  on  and  across  Main  street  in  said  city  of  Win- 
chester, said  street  being  a  public  highway,  and  did  suffer 
them  to  be  and  remain  on  and  across  said  street  for  an 
unreasonable  length  of  time,  thereby  obstructing  travel  on 
said  street,"  is  a  good  indictment,  under  section  124,  of 
the  Criminal  Code.    Commonwealth  v.  C.  ft  O.  R'y  Co 92 

14.  Same — Bill  of  Particulars — Requirement  of  Commonwealth 

— Response — Time  Allowed — On  the  return  of  an  indict- 
ment against  a  railroad  company  for  obstructing  a  street 
in  a  city  by  permitting  its  cars  to  remain  in  and  across 
said  street  for  an  unreasonable  length  of  time,  the  court 
did  not  abuse  its  discretion,  on  motion  of  the  defendant* 
to  require  the  Commonwealth's  attorney  to  file  a  bill  of 
particulars,  stating  the  time  as  near  as  he  could,  when  the 
offense  was  committed,  but  the  court  should  not  require 
such  response  to  be  filed  until  the  attorney  had  obtained 
the  presence  of  the  Commonwealth's  witnesses,  from  wh6m 
he  could  ascertain  the  particular  facts  to  be  relied  on  in 
sustaining  the  prosecution.     Idem 92 

15.  Same — Sufficiency  of  Response — The  law  does  not  require 

the  prosecution  to  give  facts  which  are  within  the  knowl- 
edge of  the  defendant,  nor  to  give  the  particular  hour  or 
day,  or  even  the  week,  in  which  the  offense  was  committed, 
nor  the  particular  train  or  number  of  it,  unless  the  witness 
can  remember  same.  The  law  only  requires  an  honest  ef- 
fort on  the  part  of  the  prosecution  to  obtain  and  give  to 
the  defendant  all  the  necessary  information  it  reasonably 
can,  to  enable  it  to  show  as  far  as  possible,  the  particular 
act  or  acts  relied  on  for  conviction.     Idem 92 

RAILWAY— 

1.  Synonymous  with  Railroad — While  the  term  "railroad,"  as 

used  in  section  835,  Kentucky  Statutes,  has  not  been  con- 
strued by  this  court,  we  are  clearly  of  the  opinion  that  the 
word  "railway"  has  the  same  meaning.  Devon  v.  C.  C.  ft 
E.    Ry.    Co 122 

2.  Electric  Interurban  Railway— Right  to  Condemn  Land— An 

electric  interurban  railway  authorized  by  its  charter  to 
construct  and  operate  its  line  for  a  distance  of  ten  miles 
from  a  city,  has  the  same  right  and  powers,  under  Ken- 
tucky Statutes,  sections  842a  and  835,  to  condemn  land  for 
a  right  of  way.  that  may  be  exercised  by  steam  railroads, 
and  the  fact  that  the  entire  ten  miles  has  not  been  com- 
pleted  does   not   affect   the   question.     Idem 122 
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RAILWAY— Continued—  Page. 
3.  Same — Condemnation  Within  City— The  articles  of  Incor- 
poration of  an  Interurban  railway  company,  authorizing  It 
to  run  a  railway  from  the  city  of  C.  to  E.,  and  points  be- 
yond, includes  the  right  to  condemn  land  within  the  city 
of  C.  for  the  construction  of  Its  road.    Idem 122 

RATIFICATION— See  Married  Women. 

REMOVAL  OP  CAUSES- See  Railroads,   19. 

RIGHTS  OF  WAY— See  Eminent  Domain,  5,  6 

SPECIAL  JUDGES— 

1.  Judges — Affidavit  of  Disqualification— Sufficiency — An  attor- 

ney appointed  by  the  Governor  as  a  special  judge  of  a 
court,  may  properly  refuse  to  vacate  the  bench  upon  an 
affidavit  by  a  litigant  that  he  and  the  opposing  counsel  of 
the  litigant  happen  to  be  attorneys  for  the  same  railroad, 
though  in  different  parts  of  the  State.  Boreing,  &c.  v. 
Wilson  &  Moss  14 

2.  Same — Likewise  a  judge  is  not  disqualified  to  sit  in  a  case 

because  he  may  be  socially  entertained  by  the  opposing 
counsel  of  one  of  the  litigants,  or  because  he  expressed 
an  opinion  upon  a  preliminary  motion  in  the  case  after 
hearing  the  argument  thereon  and  congratulated  the  oppos- 
ing counsel  on  his  argument  on  the  motion.  Or  because 
of  his  supposed  intention  to  appoint  a  receiver  in  the  case, 
who  was  not  friendly  to  a  deceased  party  whose  estate 
is  involved  in  the  action.  Idem 14 

STREET  IMPROVEMENT— 

1.  Claim  for  Street  Improvement— Assignment  of  Right  of  Ac- 

tion— H.  has  a  right  to  prosecute  an  appeal  from  a  judg- 
ment dismissing  his  petition,  for  the  reason  that  the  city 
to  which  he  had  assigned  his  claim  was  entitled  to  all  of 
his  rights,  and  the  appeal  was  prosecuted  in  both  his 
name  and  that  of  the  city.  A  lien  on  land  being  asserted, 
an  appeal  lies  to  this  court,  although  the  amount  is  less 
than  $200.    Huesman,  for,  &c.  v.  Dersch 77 

2.  Ordinances — All  the  members  of  the  council  voted  for  the 

ordinance  attacked  here,  and,  upon  the  authority  of 
Hedger  v.  Roebke,  30  Ky.  Law  Rep.,  1092,  it  Is  valid. 
Idem 77 

3.  Liability  of  Property  Owner — ^Law  in  Force  at  Time  the 

Work  Was  Done — The  liability  of  a  land  owner  for  a 
street  Improvement  must  be  determined  by  the  law  in  force 
at  the  time  the  work  was  done.  The  Legislature  may 
change  the  rule  as  to  how  the  liability  of  the  property 
owner  may  be  created,  but  the  new  rule  can  only  operate 
as  to  work  after  the  legislation  Is  had.  City  of  Lexington 
V.  Walby,  &c 116 

TAXATION— See  Railroads,  7,  8. 

TURNPIKES— 

1.  Action  to  Recover  Tolls— The  fact  that  a  turnpike  was  in- 

sufficient can  not  be  shown  in  an  action  to  recover  tolls 
paid.  The  remedy  that  the  statute  provides  must  be  fol- 
lowed.    Burton  v.  M.  &  B.  Turnpike  Co 85 

2.  Transfer  of  Actions— This  was  simply  an  action  to  recover 

money  had  and  received  and  the  court  below  did  not  err 
In  transferring:  it  to  the  common  law  docket.    Idem 8.5 
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WAIVHR— See  Witnesses,  4.  Page. 

WILLS— 

1.  Construction — Intention  of  Testator— Favorable  to  Disposi- 

tion of  Entire  Estate — ^That  construction  of  a  will  will  be 
favored,  which  disposes  of  the  entire  estate,  and  prevents 
the  testator  from  dying  Intestate  as  to  any  part  of  it,  when 
It  is  apparent,  from  the  whole  will,  that  such  was  the 
intention  of  the  testator.  Newcomb  v.  Fidelity  Trust 
Co.,    &c 41 

2.  Same — Estate  by  Implication — Presumption — 'The  weight  of 

authority  is  to  the  effect  that  an  estate  by  implication  will 
not  be  presumed  or  created  by  strained  construction,  but 
must  grow  out  of  the  fair  intendment  of  the  instrument 
under  consideration,  looking  at  all  its  parts.  Idem 41 

3.  Construction  of — A  will  providing  that  "all  my  estate,  both 

real  and  personal,"  shall  descend  to  my  wife  "her  life 
time,  to  manage  and  dispose  of  as  she  may  see  cause" 
invested  her  with  an  absolute  estate.  To  limit  it  to  a  life 
estate,  it  would  be  necessary  to  take  from  the  other  parts 
of. the  will  their  fair  and  legitimate  meaning.  The  will 
does  not  stop  with  the  words  "her  life  time,"  but,  in 
investing  her  with  the  power  "to  manage  and  dispose  of 
it  as  she  may  see  cause,"  she  is  clothed  with  the  power 
to  convey  the  fee.    Alslp,  &c.  v.  Morgan 72 

WITNESSES— 

1.  Party  Accused — Incriminating    Testimony — Commission    of 

Separate  Offense — When  the  accused  testifies  as  a  witness 
in  his  own  behalf,  he  stands  as  any  other  witness  and  can 
not  be  required  to  disclose  public  offenses  committed  by 
him  other  than  that  for  which  he  is  on  trial.  W«lch  v. 
Commonwealth   51 

2.  Same — Motive — Evidence  of — On  the  trial  of  one  for  mall- 

clous  shooting,  the  motive,  being  a  material  element  of 
the  shooting,  may  be  shown  by  facts  proven,  though  they 
involve  the  commission  of  another  offense  by  the  defend- 
ant, but  umtk  proof  must  be  established  by  other  wit- 
nesses than  the  defendant.    Idem 51 

3.  Impeachment — Party    Defendant — Previous    Conviction    of 

Felony — Defendant  Required  to  Testify — Under  section 
597,  Criminal  Code,  providing  that  a  witness  may  be  im- 
peached "by  the  examination  of  a  witness,  or  record  of  a 
Judgment  that  he  had  been  convicted  of  a  felony,"  where 
a  party  to  a  felony  offers  himself  as  a  witness,  he  is  sub- 
ject to  the  same  rules  as  any  other  witness,  and  for  the 
purpose  of  impeaching  his  testimany  he  may  be  required 
to  testify  that  he  had  previously  been  convicted  of  a  fel- 
ony.   Ochsner  v.  Commonwealth 119 

4.  Evidence — Incompetency — Failure  to  Save  Exception — Waiv- 

er— ^The  failure  of  the  accused,  or  his  counsel,  to  save  an 
exception  where  one  is  necessary,  in  order  to 
present  the  question  for  review  on  appeal,  is  deemed  in  law 
as  it  is  in  fact,  a  waiver  of  the  question.    Idem 119 

5.  Joint   Indictment — Dismissal  as   to   Same — Competency  as 

Witness — ^Accomplices — On  the  trial  of  one  Indicted  with 
two  others  for  a  felony,  where,  before  the  beginning  of  the 
trial  the  indictment  was  dismissed  as  to  the  other  two, 
they  are  not  accomplices  of  the  defendant  on  trial,  in  the 
meaning  of  section  241,  of  the  Criminal  Code.    Idem 119 
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"BEST  ON    EARTH." 
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EX7AU3B  of  tbe  following  featurea  of  merit,  the  aalM  oC  tha 
Trtpl«  Expaniion  Ledger  are  Increasing  rapidlr,  and  onr 
aeents  are  unanimous  Id  saying  It  deeerveB  the  name  "Beat 
■  ■  on  Earth," 

It  has  an  expansion  of  nearly  SOO  per  cent.  Tou  know  the  Ttlo* 
nS  this  feature,  tbe  ease  In  Inserting  aheets,  and  the  great  iitoreaa*  to 
capacity  for  additional  accounts,  as  Uie  business  demands. 

It  Is  the  lightest  ledger  made  to-day;  weighing  less  tban  half 
as  mnch  as  aluminum  back  ledgers.  Tou  know  that  excesa  welsU 
Is  imnecessary,  and  that  bookkeepers  do  not  like  to  handle  a  ledgOT 
weighing  four  or  five  pounds. 

It  has  no  exposed  metal  parts  to  mar  the  desk,  a  featnre  appr» 
elated  by  all  users. 


It  has  strong,  [wsitlve,  quick-acting  mechanism. 
It  Is  made  of  absolutely  the  beat  materials  obtalnabla^  the  hl^ 
eat  grade  of  leather  and  corduroy,  with  the  flneat  nlckel-pIated  flnlab. 
The  price  is  right,  enabling  the  dealer  to  m 
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POTTER,   &c.  V.  PORTBR,   &c. 

(Filed  April  21,  1908.— Not  to  be  reported.) 

Trustees — ^Judgment  Against  Cestui  Que  Trust — ^Duty  of  Trustee — It 
is  incumbent  upon  a  trustee  to  keep  an  accurate  account  of  his  do- 
ings and  no  Judgment  will  be  entered  by  the  chancellor  against  his 
cestui  que  trusts,  where,  upon  the  showing  made  by  the  trustee,  the 
mind  is  left  in  doubt  as  to  how  the  account  really  stands.  To  keep 
an  accurate  account  is  a  primary  duty,  and  the  chancellor  will  afford 
him  no  relief  against  his  trust  estate  when  there  is  doubt  as  to  the 
standing  of  the  account. 

Sims     &  Grider  for  appellants. 

Thomas  W.  Thomas  and  Samuel  D.  Hines  for  appellees. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  Court  by  Judge  Hobson,  reversing. 

On  October  25.  1890,  E.  H.  Porter  was  appointed  trustee  of  the  es- 
tate of  James  Hilton  by  the  Warren  Circuit  Court,  Hilton  being  dis- 
sipated and  unfit  to  manage  his  estate.  Porter  qualified  and  gave 
bond  and  collected  from  the  administrator  of  Hilton's  father  $16,- 
683.  After  this,  on  Jan.  11,  1892,  he  collected  from  the  administra- 
tor $11,361.74,  the  two  sums  so  collected  amounting  in  all  to  $28,- 
034.74.  On  Dec.  22,  1896.  Hilton  and  wife  filed  this  suit  against  Por- 
ter, as  trustee,  and  his  surety,  alleging  that  he  had  never  settled  his 
accounts  and  praying  that  he  be  required  to  settle  his  accounts,  dis- 
closing what  property  he  had  in  his  hands,  and  that  Judgment  be 
entered  for  balance  due  them.  At  the  February  term,  1897,  Porter 
resigned  as  trustee,  and  J.  Whit  Potter  was  appointed  as  trustee  in 
his  stead.  Potter  as  trustee,  was  Joined  as  party-plaintiff  in  the  ac- 
tion; and  the  case  was  referred  to  a  commissioner  to  make  a  settle- 
ment of  the  accounts  of  Porter,  as  trustee.  The  commissioner  filed 
his  report  on  May  25»  1897.  In  this  report  he  showed  that  Porter,  as 
trustee,  had  received  in  money  $28,595.61;  that  $6,700  of  this  wars  in- 
vested in  real  estate;  that  he  had  otherwise  expended  $20,794.68,  leav- 
ing a  balance  in  his  hands  of  $1,100.92.  The  plaintiffs  and  the  present 
trustee  filed  exceptions  to  this  report  at  that  term,  but  these  exceptions 
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seem  to  have  been  lost  and  are  not  In  the  record.  They  also  filed 
an  amended  petition  and  the  case  was  referred  back  to  the  commia- 
sioner  to  take  evidence  and  report  further.  At  the  December  term, 
1898,  the  papers  in  the  case  having  been  lost  it  was  referred  to  the 
commissioner  to  supply  the  lost  record,  and  at  this  term  the  commis- 
sioner filed  supplemental  report  in  which  he  showed  what  part  of  the 
estate  had  been  turned  over  by  Porter  as  trustee  to  his  successor. 
The  estate  received  by  Porter  as  trustee  consisted  of  certain  Louis- 
ville city  bonds  and  certain  railroad  bonds.  The  papers  had  been 
burned  more  or  less  and  were  in  bad  condition.  The  only  thing  that  Por- 
ter turned  over  to  his  successor  was  the  real  estate  and  certain  of 
the  bonds  which  for  one  reason  or  another  he  had  been  unable  to 
collect.  At  the  February  term  1904,  nothing  further  having  b*een 
done  in  the  meantime,  the  case  was  reinstated  upon  the  docket  and 
the  defendant  Porter  filed  exceptions  to  the  master's  report.  By 
these  exceptions  he  showed  that  the  estate  was  indebted  to  him  in 
the  sum  of  $4,872.91.  At  the  May  term,  1905,  Porter  filed  amended  ex- 
ceptions, which  he  accompanied  with  a  statement  of  his  accounts 
from  th«  beginning  which  showed  that  the  estate  was  indebted  to 
him  in  the  sum  of  $1,662.76.  On  Nov.  20,  1906,  the  commissioner 
under  an  order  of  the  court,  revised  his  report  of  settlement  in  which 
he  corrected  some  minor  errors  but  brought  out  Porter  to  be  in  debt 
to  the  estate  on  practically  the  same  amount  as  before.  Exceptions 
•were  filed  to  this  report  by  Porter  and  the  case  being  heard  by  the 
court  the  exceptions  were  sustained,  and  it  was  adjudged  that  the 
estate  was  indebted  to  Porter  in  the  sum  of  $1,362.76  with  interest 
from  May  25,  1897.    From  this  Judgment  the  plaintiffs  appeal. 

It  is  manifest  from  the  proof  that  the  appellee  Porter  has  no  ad- 
equate idea  how  he  in  fact  stands  with  this  estate.  In  one  of  his 
exceptions,  as  shown,  he  claimed  that  the  estate  owed  him  $4,872.91. 
In  his  statement  of  the  account  which  he  afterward  filed  he  made  th« 
balance  due  him  $1,662.76.  The  court  entered  a  Judgment  in  his 
favor  for  $1,362.76.  He  kept  no  proper  account  of  his  doings  as 
trustee.  He  kept  only  a  cash  account  and  this  cash  account  was  so 
kept  as  to  be  of  little  value  in  the  settlement  for  the  reason  that  he 
frequently  paid  debts  with  stocks  and  bonds  and  credited  himself  for 
paying  in  cash.  He  has  furnished  us  with  no  list  of  the  stocks  and 
'bonds  which  he  received  and  he  furnished  no  adequate  statement  of 
what  he  did  with  the  stocks  and  bonds,  so  that  no  intelligent  state- 
ment can  be  made  of  his  accounts  from  the  data  furnished  by  the 
record.  In  addition  to  this  we  are  satisfied  from  the  evidence  that 
when  Porter  turned  over  the  estate  to  his  successor,  in  1897.  he  did 
not  conceive  that  the  estate  owed  him  $4,800  or  $1,600  or  $1,300  or 
any  other  sum.  He  may  not  have  known  then  accurately  how  he 
stood  but  there  is  nothing  in  the  record  to  indicate  that  he  at  any 
time  understood  that  he  was  advancing  money  to  Hilton  outside  of 
<what  was  in  his  hands.  It  is  incumbent  on  a  trustee  to  keep  an  accu- 
rate account  of  his  doings  as  such  and  no  Judgment  will  be  entered  by 
the  chancellor  against  his  cestui  qui  trusts,  where,  upon  the  showing 
■made  by  the  trustee,  the  mind  is  left  in  doubt  as  to  how  the  account 
really  stands;  for  to  keep  an  accurate  account  is  one  of  the  primary 
duties  of  a  trustee  and  if  he  has  not  kept  an  accurate  account  as 
trustee,  the  chancellor  will  give  him  no  relief  against  his  trust  es- 
tate, when  there  is  doubt  as  to  how  the  account  in  truth  stands. 
The  evidence  in  the  case  at  bar  is  not  sufficient  to  warrant  us  in 
giving  a  Judgment  against  the  trustee;  but  the  credits  which  he  asks 
are  involved  in  so  much  doubt  that  no  Judgment  should  be  entered  in 
his  favor  against  the  trust  estate. 

The  Judgment  of  the  circuit  court  is  reversed  and  the  cause  re- 
manded, with  directions  to  that  court  to  enter  a  Judgment  offsetting 
the  claims  of  the  plaintiffs  against  the  defendant  and  adjudging  each 
party  to  pay  one-half  the  cost  in  the  circuit  court 
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UNITBD  STATB8  FIDS3LITT  ft  GUAjRAiNTT  COMPANY  y.  HOWB8». 

ftc. 

(Filed  April  21»  1908— Not  to  be  reported.) 

1.  Attachments — Wrongfully  Sued  Out-^Where  an  attaclimeint  it 
wrongfully  sued  out,  attorneys'  fees  may  be  recovered  by  the  defendant 
on  the  bond.  It  is  common  in  such  cases  to  ofter  proof  as  to  what  la 
a  reasonable  fee,  but  the  jury  are  not  concluded  by  the  eridence  and 
may  fix  the  fee  at  a  different  sum. 

2.  Clerical  Brror— It  is  manifest  from  the  record  that  the  use  of  tha 
word  "mineral"  was  a  clerical  error,  and  the  case  was  properly  taken 
from  the  Jury  and  continued  so  as  to  have  the  order  of  the  United 
States  Circuit  Court  corrected  in  which  suit  was  brought  upon  the  at- 
tachment bond. 

D.  W.  Steele,  Jr.,  J.  J.  Montague  and  L.  T.  Everett  for  appellant. 

C.  B.  Wheeler  for  appellees. 

Appeal  from  Boyd  Circuit  Court. 

Oponion  of  the  court  by  Judge  Hobson,  affirming. 

On  February  27, 1902,  the  Kentucky  Coal,  Timber,  Oil  andXand  Com- 
pany  brought  an  action  in  the  United  States  Circuit  Court  for  the 
eastern  district  of  Kentucky  against  appellees  to  recover  the  sum  of 
^2,800,  and  took  out  an  attachment  which  was  levied  upon  their  prop- 
erty. To  obtain  the  attachment  it  executed  an  attachment  bond  with 
the  United  ^ates  Fidelity  &  Guaranty  Company  as  its  surety.  During 
the  progress  of  the  action  the  court  discharged  the  attachment,  after 
which  this  action  was  brought  by  appellees  against  the  United  States 
Fidelity  &  Guaranty  Company  upon  the  attachment  bondi  to  recover 
the  damages  which  they  had  sustained  by  reason  of  the  wrongful  at- 
tachment which  they  alleged  amounted  to  $1,175.  The  defendant  filed 
answer  controverting  the  allegations  of  the  petition.  The  case  was  put 
•n  trial  before  a  jury,  and  on  the  trial  the  plaintiffs,  to  sustain  their 
allegation  that  the  attachment  had  been  discharged,  offered  in  evidence 
an  order  of  the  United  States  Circuit  Court  in  the  caption  of  which  the 
plaintiff  was  stated  to  be  "The  Kentucky  Coal,  Timber,  Oil,  Mineral 
4b  Land  Co."  It  was  Insisted  for  the  defendant  that  this  order  did  not 
show  that  the  attachment  sued  for  had  been  discharged  as  the  word, 
"Mineral,"  did  not  occur  in  the  corporate  name  of  the  Kentucky  Coal, 
Timber,  Oil  ft  Land  Company,  the  plaintiff  in  that  action.  Upon  a  hear- 
ing of  the  motion  to  exclude  the  testimony,  the  court  rejected  the  evi- 
dence, and  thereupon,  on  the  motion  of  the  plaintifTs,  withdrew  the 
case  from  the  jury  and  continued  it  for  the  purpose  of  giving  the 
plaintiff  an  opportunity  to  have  the  order  corrected  in  the  court  in 
which  it  was  entered.  The  plaintiff  filed  an  amended  petition  alleging 
that  the  word  "Mineral"  was  a  clerical  error  and  that  the  order  was 
in  fact  entered  in  the  action  referred  to.  At  the  next  term  of  the 
court,  the  case  came  up  for  trial  again  and  the  plaintiff  introduced 
evidence  showing  that  the  order  was  made  in  the  action  referred  to 
and  that  the  word  "Mineral"  in  the  corporate  name  of  the  plaintiff 
was  an  error  of  the  clerk  in  entering  it.  On  this  evidence,  which 
was  uncontradicted,  the  jury  found  for  the  plaintiff  in  the  «um  of 
1550.  The  court  entered  judgment  on  the  verdict  and  the  defendant 
appeals. 

It  is  numifest  from  the  record  that  the  order  was  entered  in  the  case 
referred  to  and  that  the  use  of.  the  word  "Mineral"  in  the  order  was 
simply  a  clerical  error.  The  circuit  court  erred,  on  the  original  trial, 
in  excluding  the  evidence  and,  on  the  second  trial,  he  properly  admit- 
ted the  evidence  and  submitted  the  case  to  the  jury.    The  order  of  tha 
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court  in  connection  with  the  opinion  of  the  Judge,  which  was  a  part  of 
the  record,  and  the  other  proceedings  in  the  case,  made  out  for  the 
plaintiff  a  prima  facie  case  without  aiiy  other  evidence.  The  copy  of 
the  attachment  with  the  return  made  upon  it  showed  that  the  plaintiff's 
property  was  levied  upon,  and  sustained  the  allegations  of  the  petition 
as  to  these  matters.  The  depoEsition  of  the  officer  was  properly  admit- 
ted, however,  to  show  more  fully  what  he  did  and  the  nature  of  the 
loss  sustained  by  the  plaintiffs  from  the  locking  up  of  the  store.  As 
the  plaintiffs  made  out  their  case  on  the  first  trial  and  the  court  erred 
in  excluding  the  evidence,  the  defendant  can  not  complain  that  the 
court  set  the  case  over  for  trial  at  another  term. 

Where  an  attachment  is  wrongfully  sued  out  and  is  discharged,  the 
defendant  in  the  attachment  may  recover,  on  the  attachment  bond,  his 
reasonable  counsel  fees  in  procuring  the  discharge  of  the  attachment. 
While  the  evidence  does  not  show  that  it  would.be  a  reasonable  fee 
it  does  not  show  what  the  attorneys  did  and  the  amount  of  the  fee 
which  was  paid  them;  and  from  this  the  jury  were  warranted  in  fixing 
a  reasonable  fee.  It  is  common  to  offer  proof  in  such  cases  by  attor- 
neys as  to  what  is  a  reasonable  fee,  but  when  the  lawyers  have  given 
their  opinion  the  Jury  are  not  concluded  by  them  and  may  fix  the  fee 
at  a  different  sum.  And  so  where  there  is  no  testimony  by  lawyers 
as  to  what  is  a  reasonable  fee,  but  It  is  shown  what  the  lawyers  did 
and  how  much  they  were  paid,  there  is  enough  to  warrant  the  sub- 
mitting of  the  case  to  the  Jury;  for,  in  the  end,  the  Jury  muet  decide 
what  is  a  reasonable  fee. 

The  Jury  only  allowed  $550  for  damages.  The  store  was  locked 
up  from  the  time  the  attachment  was  levied  until  it  was  discharged,  a 
period  of  43  days.  The  defendants  had  to  go  to  Covington,  and  were 
at  considerable  expense  there  in  making  their  defense  to  the  attach- 
ment issue.  Their  lawyers'  fee  was  $350.  In  view  of  the  expense  the 
plaintiffs  were  at,  the  length  of  time  the  store  was  locked  up,  and  th^r 
business  was  suspended,  we  can  not  say  that  the  verdict  for  $660 
is  excessive. 

Judgment  affirmed. 


RUSSBLLVILLB    HOME  TELEPHONE   CO.    v.    COMMONWBAL/TH. 
(Filed  April  21,  1908— Not  to  be  reported.) 

1.  Telephones — ^Indictment  for  Cutting  Down  Shade  Trees — Order 
Changing  Name  of  Defendant — ^It  was  not  error  to  permit  the  name  of 
appellant  to  be  changed  from  the  one  under  which  it  was  indicted  to 
its  true  corporate  name.    (Section  125,  Oiminal  Code.) 

2.  Shade  Trees — Consent  of  Supervisor  of  Roads— 'Evidence — ^As  the 
supervisor  of  roads  did  not  know  the  boundary  of  the  highway  where 
the  trees  were  cut,  little  importance  is  attached  to  his  consent  that 
they  might  be  cut. 

B.  R.  Crewdson  for  appellant. 

James  Breathitt  and  Theo.  B.  Blakey  for  appellee. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle,  affirming. 

Appellant  was  indicted,  convicted  and  fined  $60.00  in  the  court  below» 
for  cutting  down  three  shade  trees  on  the  land  of  H.  B.  Omdorf  wtthout 
his  consent.  It  is  insisted  by  its  able  counsel  that  the  conviction  of  ap- 
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pellant  was  illegal,  and  several  grounds  are  urged  for  a  reversal  of 
the  judgment  of  conviction. 

First,  it  is  contended  that  the  indictment  having  been  returned 
against  the  Home  Telephone  Company,  it  was  error  for  the  trial  court 
to  allow  an  order  to  be  entered  of  record  changing  the  name  of  the  de^ 
Cendant  to  the  Russellville  Home  Telephone  Company,  which  is  admits 
ted  to  be  the  true  corporate  name  of  appellant.  The  change  of  name 
was  properly  made  because  expressly  authorized  by  section  125,  Crimi. 
nal  Code,  which  provides: 

"An  error  as  to  the  name  of  the  defendant  shajl  not  vitiate  the  in- 
dictment, nor  proceedings  thereon,  and  if  his  true  name  be  discovered 
at  any  time  before  execution,  an  entry  shall  be  made  on  the  record  of 
the  court  of  his  true  name,  referring  to  the  fact  of  his  being  Indicted 
by  the  name  mentioned  in  the  indictment,  and  the  subsequent  pro- 
ceedings shall  be  in  the  true  name." 

In  Jenkins  v.  Commonwealth,  115  Ky.,  62,  it  was  held:  "Jeff  Jenkins, 
having  been  indicted  under  the  name  of  Albert  Jenkins,  the  style  of 
the  prosecution  may  be  changed  to  Jeff  Jenkins  on  the  record,  though  a 
person  by  the  name  of  Albert  Jenkins  lived  in  the  county,  and  by 
mistake  was  first  arrested." 

(International  Harvester  Company  v.  Commonwealth,  30  Ky.  Law 
Rep.,  716;  99  S.  W.,  627.) 

It  is  further  contended  by  appellant  that  the  trees  cut  were  not  shade 
trees.  Section  1257,  Kentucky  Statutes,  under  which  appellant  was  in- 
dieted,  reads  as  follows: 

"If  any  person  shall  willfully  and  unlawfully  out  down  or  destroy, 
by  belting,  topping,  or  otherwise,  any  fruit  or  shade  trees  of  another 
•  •  •  destroy  or  injure  the  vegetables,  trees,  or  shrubbery  of 
another  person,  he  shall  be  fined  not  less  than  |5.00  nor  more  than 
$500.00." 

Manifestly,  the  two  oaks  and  hickory  tree  appellant  was  charged  with 
cutting  were  shade  Irees  within  the  meaning  of  the  section,  supra. 
They  stood  upon  Orndprff's  land  on  the  border  of  the  public  highway, 
and  trees  upon  the  highway  are  valuable  for  the  shade  they  make  for 
the  benefit  of  those  who  travel  the  highway;  and  the  owner's  right  to 
protect  them  from  the  axe  was  not  lessened  by  the  fact  that  other  per- 
sons using  the  highway  in  common  with  him  got  the  same  enjoyment 
he  received  from  the  shade  afforded  by  the  trees  when  standing. 

It  is  further  contended  by  appellant  that  the  trees  in  question  were 
cut  by  the  permission  of  the  owner,  Omdorf.  This  contention  is  not 
sustained  by  the  record.  It  is  true  the  telephone  poles  and  attached 
lines  had  previously  been  erected  at  that  point  and  from  there  through 
other  parts  of  Omdorf's  land,  under  an  agreement  that  he  should 
be  paid  for  the  damages  resulting  to  the  land;  but  the  trees  were  cut 
sometime  after  the  construction  of  the  telephone  line,  in  removing 
the  telephone  poles  from  where  they  were  first  planted  and  again 
putting  them  on  his  land.  It  Is  also  true  that  Orndorf  had  thereto- 
hxre  recovered  Judgment  against  the  telephone  company  for  the  dam- 
ages resulting  to  his  land  by  the  construction  of  the  telephone  line,  but 
this  fact  did  not  authorize  the  changing  of  the  line  upon  his  land  after 
its  erection,  without  his  consent.  In  other  words,  Orndorf  s  consent 
that  Uie  telephone  line  might  be  constructed  on  one  part  cf  his  land 
did  not  authorize  the  telephone  company  to  thereafter  change  it  to 
another  part  of  the  land  over  his  objection. 

The  only  serious  objection  made  by  appellai^t ,  to  Its  conviction  is 
that  the  cutting  of  the  trees  in  question  was  done  by  the  employes  of 
the  Central  Telephone  Construction  Company  and  not  by  appellant. 
On  this  question  the  proof  is  scant.  S.  J.  Rose  and  those  acting  under 
his  orders,  in  cutting  the  trees  in  quecPtion,  claim  to  have  represented 
and  been  in  the  employ  of  the  Central  Telephone  Construction  Com- 
pany, and  to  have  had  permission  of  the  supervisor  of  county  roads  to 
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do  the  cutting.  The  testimony  shows,  however,  that  at  that  time  Rose 
was  also  the  manager  of  the  appellant  company,  and  further  that  the 
latter  then  had  its  wires  upon  and  attached  to  the  telephone  poles 
which,  had  previously  been  erected  by  the  other  company,  including 
those  changed  when  the  trees  were  cut.  It  Is  true  Rose  also  stated  that 
the  appellant  company  had  not  then  commenced  operating  its  line, 
though  it  was  making  arrangements  to  do  so,  and  shortly  thereafter 
did  begin  its  operation.  From  this  testimony  it  would  appear  that 
it  was  as  much  to  the  interest  of  the  appellant  company  to  change  the 
poles  and  cut  the  trees,  as  that  of  the  Central  Telephone  Construction 
Company.  In  other  words,  appellant's  lines  being  then  upon  the  poles, 
gave  it  an  interest  in  them,  and  made  it  as  necessary  for  the  cutting 
of  the  trees  to  be  done  in  its  behalf  as  if  its  line  were  actually  in  oper- 
ation at  the  time.  It  does  not  appear  from  the  evidence  whether  ap- 
pellant became  the  successor  of  the  Central  Telephone  Construction 
Company  in  the  ownership  of  the  poles  and  lines  in  question,  or  whether 
the  poles  were  thereafter  used  by  both  companies.  In  any  event  it 
had,  at  the  time  of  cutting  the  trees,  the  same  right  to  use  the 
poles  that  was  possessed  by  the  other  company.  It  can  not  be  said,  in 
view  of  the  foregoing  facts,  that  there  was  not  some  evidence  author- 
izing the  belief  upon  the  part  of  the  jury  that  appellant  was  responsible 
for  the  destruction  of  the  three  trees  on  Orndorfs  land.  This  test!* 
mony,  though  slight,  seemed  to  justify  the  submission  of  the  case  to 
the  jury,  and  they,  having  found  appellant  guilty,  we  are  not  disposed 
to  interfere  with  the  verdict. 

We  attach  little  importance  to  the  consent  given  by  the  supervisor 
of  roads  to  the  cutting  of  the  trees  in  question,  as  his  testimony  con- 
clusively shows  that  he  did  not  know  the  boundary  of  the  highway  at 
the  point  of  the  cutting  and  could  not  say  whether  the  trees  were  in 
the  highway,  or  outside  of  it.  He  did  express  the  opinion  that  they 
stood  a  few  feet  within  the  highway,  which,  if  true,  would  have  given 
him  authority  to  have  them  cut  and  removed;  but  to  show  such  au- 
thority it  should  have  been  made  to  appear,  either  from  the  records 
of  the  county  court  establishing  the  road,  or  other  sufficient  evidence, 
that  the  trees  were  upon  the  highway,  and  no  such  evidence  was  intro- 
duced. 

The  instructions  are  not  objected  to.  They  express  with  exceptional 
clearness  and  brevity  the  entire  law  of  the  case. 

Wherefore,  the  judgment  is  affirmed. 


SAGAMORE  COAL  COMPANY  v.  CLARK,  &c. 
(Filed  April  21,  1908— Not  to  be  reported.) 

1.  Contracts — Pleadings  and  Proof — Profits — In  this  action  by  appel- 
lee for  damages  occasioned  by  the  alleged  breach  of  a  contract  to  re- 
move stumps  and  pillars  from  a  coal  mine,  the  pleadings  and  proof 
show  it  to  be  a  case  where  profits  are  recoverable. 

2.  Instructions — Measure  of  Damages — The  instructions  advised  ths 
Jury  that  if  they  found  for  appellees  they  should  allow  them  such  a 
sum  in  damages  as  they  would  have  earned  under  the  contract  by  way 
of  profits  over  and  above  th«  expense  incurred  in  the  work,  and  this  in- 
Btruction  is  approved.  Appellant  can  not  complain  of  an  instruction 
given  which  was  asked  by  it. 

3.  Pleading — The  demurrer  to  the  petition  should  have  been  over- 
ruled as  the  petition  stated  a  good  cause  of  action  for  the  breach  of 
the  contract. 

Rhorer,  Ainsworth  &  Dawson  and  Chas.  J.  Dawson  for  appellant 

O.  V.  Riley  for  appellees. 
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Appeal  from  Bell  Circuit  Court 

Opinion  of  the  court  by  Judge  Settle,  affirming. 

This  is  an  appeal  from  a  judgment  entered  upon  a  verdict  for  $500.00 
damages  awarded  appellees  against  appellant  in  the  court  below  for  a 
breach  of  contract. 

The  contract  in  question  and  breach  thereof  constituting  appellees' 
cause  of  action  are  set  forth  in  the  petition  as  follows: 

"Plaintiffs  state  that  in  the  early  part  of  the  year,  they  and  the 
defendant  entered  into  a  contract  which  bad  for  its  subject  matter  the 
removal  of  the  stumps,  pillars  and  all  the  coal  in  place,  remaining  in 
two  par's  of  defendant's  coal  mine  in  Bell  county,  where  entries,  cross- 
entries,  rooms  and  other  mining  openings  had  been  previously  made 
in  obtaining  that  body  of  the  coal  therefrom;  that  the  first  of  said  parts 
from  which  said  coal  was  to  be  removed,  or  in  the  language  of  coal  min- 
ing operations,  "robbed/'  consisted  of  the  stumps,  pillars  and  the  coal 
In  place  in  that  part  of  defendant's  mine  which  was  between  rooms 
numbers  1  to  12  inclusive,  on  the  first  right  entry,  and  that  the  second 
of  said  parts,  where  said  remaining  coal  was  to  be  gotten  out,  accord- 
ing to  said  contract,  consisted  of  the  coal  in  stumps,  pillars  and  walls 
in  that  part  of  defendant's  mine  which  was  on  both  sides  of  the  main 
straight  entry  for  the  distance  of  990  feet,  and  included  the  coal  in 
the  stumps  and  pillars  between  the  rooms  opening  from  said  entries 
and  that  in  the  walls  of  the  air  course  running  parallel  therewith. 

Plaintiffs  say  that  by  the  terms  of  said  contract  the  said  coal  from 
the  said  .first  part  of  defendant's  mine  was  to  be  first  removed,  and 
then  the  coal  from  the  said  second  part  was  to  be  taken  out;  that 
the  coal  in  said  second  part  was  near  the  side  track,  cleaner,  more 
easily  mined  and  hauled  out  and  could  have  been  gotten  out  by  plain- 
tiffs at  much  less  cost  than  the  coal  in  said  first  part,  and  that  in  said 
second  part  there  was  coal  enough,  which  was  to  be  removed,  to  have 
made  or  yielded  20,000  mining  cars. 

Plaintiffs  say  that  in  consideration  of  both  said  parts  of  defendant's 
mine  being  included  in  said  contract,  and  in  consideration  of  their  get- 
ting to  pull  all  of  the  coal  from  both  o?  said  parts,  they  agreed  to  mine,* 
load,  and  haul  out  the  coal  in  the  said  first  part  before  commencing  on 
the  second  part,  at  the  price  of  75  cents  per  car,  for  all  of  said  coal; 
that  the  defendant  agreed  to  allow  the  plaintiff  to  get  out  all  of  the. coal 
in  the  said  two  parts;  first  removing  the  coal  from  the  first  part  o!  its 
mine  and  -then  the  coal  from  the  second  part,  and  it  agreed  to  pay 
them  the  aforesaid  price  per  mining  car  for  all  the  coal,  in  both  parts. 
That  the  "robbing"  of  the  first  part  of  defendant's  mine  was  to  begin 
and  be  completed  as  soon  as  plaintiff  could  reasonably  do  it,  and  the 
second  part  "robbed"  as  expeditiously  as  was  reasonable. 

Plaintiffs  say  that  they  employed  a  sufilcient  force  of  laborers,  pro- 
vided the  necessary  tools  and  other  equipments  and  began  the  work 
of  removing  the  coal  in  the  stump,  pillars  and  walls  in  the  first  part  of 
defendant's  mine  in  the  month  of  February  of  said  year  and  completed 
same  on  the  26th  of  June  following;  that  they  were  then  ready,  willing 
and  able  to  mine  and  haul  out  all  the  coal  In  the  stumps,  pillars  and 
walls  in  the  second  part  of  the  mine  and  offered  to  do  so,  and  to  begin 
same  immediately  upon  the  completion  of  the  removal  of  the  coal 
from  the  first  part,  but  the  defendant  refused  at  the  time  to  permit 
them  to  do  so,  or  perform  their  part  of  said  contract  as  to  said  second 
part  of  its  mine,  and  has  ever  since  refused  to  allow  them  to  remove 
the  coal  therefrom." 

"Plaintiffs  further  say  that  the  actual  cost  of  mining,  loading  and 
hauling  out  of  the  coal  from  said  second  part  was  and  would  have  been 
only  65  cents  per  mining  car,  and  had  the  defendant  permitted  them  to 
have  removed  said  coal  from  said  second  part  of  its  mine,  they  would 
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hare  realised  as  certain  and  net  profit  on  the  work,  above  the  actual 
cost  and  necessary  expense  in  performing  their  contract,  the  sum  of 
$2,000,  and  by  the  defendant's  refusal  to  perform  the  contrast,  it  has 
damagSBd  them  in  the  sum  of  $2,000." 

Appellant's  answer  admitted  the  contract  as  to  part  No.  1,  of  the 
mine,  but  denied  that  it  extended  to  or  included  any  agreement  as  to 
part  No.  2.  During  the  hearing  of  the  evidence  on  the  trial  appellant 
tendered  and  was  permitted  to  file  an  amended  answer  containing  a 
denial  of  the  averments  of  the  petition  as  to  the  quantity  of  coal  In 
part  No.  2  of  the  mine,  and  charging  an  abandonment  by  appellees  of 
the  work  as  to  part  No.  2.  The  affirmative  matter  of  the  answer  as 
amended  was  controverted  by  reply. 

Appellant  asked  a  new  trial,  and  now  asks  a  reversal  of  the  Judg- 
ment, upon  the  grounds,  first,  that  the  court  erred  in  overruling  its  de- 
murrer to  the  petition;  second,  in  instructing  the  jury;  third,  in  re- 
fusing the  peremptory  instruction  asked  by  appellant. 

Manifestly,  the  demurrer  should  have  been  overruled  as  the  petition 
stated  a  good  cause  of  action  for  a  breach  of  the  contract  therein  set 
forth. 

The  instructions  given  by  the  trial  court,  with  one  exception,  to 
which  attention  will  later  be  called,  conformed  to  the  issues  made  by 
the  pleadings  and  were,  therefore,  proper,  if  there  was  any  evidence 
upon  which  to  base  them,  and  there  undoubtedly  was  such  evidence. 
According  to  the  testimony  of  appellees  and  their  witnesses,  appellees 
were  employed  by  appellant's  mine  manager  to  remove  from  the  mine 
the  coal  in  the  stumps,  pillars  and  walls  of  parts  numbered  1  and  2; 
number  1  to  be  worked  first,  and  number  2  next,  and  that  for  the  work 
they  were  to  be  paid  at  the  rate  of  75  cents  per  mining  car  for  all  the 
coal  gotten  out.  Some  of  appellees'  testimony  was  to  the  efTect  that 
as  an  inducement  to  appellees  to  undertake  the  contract,  appellant's 
mine  manager  assured  them  they  would  make  a  profit  of  $2,000.00,  on 
the  work  in  part  number  2.  According  to  the  evidence  "robbing" 
a  mine  is  more  dangerous  than  ordinary  mining,  as  the  work  of  remov- 
ing stumps  and  pillars  constituting  supports  to  the  mine  roof,  to  get 
^e  coal  they  contain  often  leaves  the  roof  or  upper  walls  of  the  mine 
without  sufficient  support  and  causes  them  to  fall,  to  the  great  peril 
of  the  miners,  hence,  better  compensation  is  allowed  for  such  work, 
than  in  ordinary  mining. 

It  is  true  that  appellant's  testimony  differed  from  that  of  appellees, 
as  it  tended  to  prove  that  the  contract  between  them  and  appellant 
<lid  not  include  the  removing  of  stumps,  pillars,  &c.,  from  part  number 
:2  of  the  mine,  but  this  conflicting  testimony  was  properly  allowed  to 
.go  to  the  jury  and  it  will  not  do  to  say  that  appellees'  version  of  the 
•contract  was  unsupported  by  evidence.  If  the  jury  believed  appellees 
.and  their  witnesses,  as  they  evidently  did  and  had  the  rtght  to  do, 
ithere  was  ample  testimony  to  authorize  the  verdict. 

There  was  also  a  contrariety  of  evidence  as  to  the  quantity  of  coal 
in  part  number  2  of  the  mine,  but  it  conduced  to  prove  that  little,  if 
.any,  profit  was  made  by  appellees  in  mining  part  one  and  was  suffi- 
cient to  show  that  if  appellees  had  been  permitted  to  work  part  num- 
ber 2  as  provided  by  tbe  contract,  their  profits  therefrom,  allowing  75 
cents  per  car  for  getting  out  and  removing  the  coal  and  deducting  65 
«cents  per  car  as  the  cost  of  the  work,  would  have  amounted  to  a 
much  larger  sum  than  the  verdict  allowed  them. 

Apellant's  testimony  also  tended  to  show  that  its  mine  manager  had 
not  authority  to  contract  with  appellees  as  to  the  coal  in  part  2  of 
the  mine.  On  the  other  hand  that  of  appellees'  conduced  to  prove 
that  he  had  such  authority  and  that  his  act  in  including  part  number 
2,  was  within  the  apparent  scope  of  his  powers  as  agent.  So  as  to  this 
.feature  of  the  case  there  was  evidence  to  authorize  the  verdict.    There 
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was  no  e\idence  that  conduced  to  prove  an  abandonment  of  the  con- 
tract by  appellees. 

After  the  foregoing  outline  of  the  evidence  it  is  hardly  necessary  to 
add  that  the  peremptory  Instruction  asked  by  appellant  was  properly 
refused  by  the  trial  court. 

It  is  insisted  for  appellant  that  the  jury  should  have  been  advised 
by  the  first  inircruction  given,  that  in  order  to  find  for  appellees  they 
must  not  only  believe  from  the  evidence  that  the  contract  in  question 
entitled  them  to  remove  the  stumps  and  pillars  of  coal  from  part  num- 
ber 2,  of  the  mine,  but  also  that  they  were  able,  and  ready  and  offered 
to  do  so,  but  were  relused  permission  by  appellant  to  do  the  work. 

There  is  no  ground  for  such  a  contention.  The  petition  averred  the 
ability  and  readiness  of  appellees  to  do  the  work  in  part  number  2. 
and  their  offer  to  do  so,  and  that  appellant  refused  the  offer  and 
would  not  permit  them  to  do  the  work.  We  do  not  find  that  any 
of  these  averments  were  denied  by  the  answer,  hence,  there  was  no 
issue  of  fact  on  these  points  to  submit  to  the  jury.  Appellant  further 
complains  that  the  instructions  were  wrong  as  to  the  measure  of 
damages;  that  instead  of  advising  the  jury  as  was  in  substance  done, 
that  if  they  found  for  appellees,  they  should  allow  them  damages  in 
such  sum  ao  the  evidence  might  show  they  would  have  earned  under 
the  contract  by  way  of  profits,  if  any,  in  working  part  number  2  of 
the  ap]  ellant's  mine,  over  and  above  the  labor  and  other  expense 
they  would  have  incurred  in  such  work,  they  should  have  been  told 
that  appellees  could  only  recover  the  actual  loss  sustained  by  being 
deprived  of  working  part  2  by  the  act  of  appellant,  and  that  if  during 
the  time  they  would  have  been  engaged  in  working  part  number  2 
but  for  appellant's  vicdation  of  the  contract,  they  obtained  and  per- 
formed other  mining  work  which  paid  them  as  much  as  they  would 
have  made  by  way  of  profits  in  working  part  number  2  of  appellant's 
mine,  they  should  find  for  appellant. 

We  can  not  sustain  this  contention,  as  it  does  not  meet  our  view  of 
the  law.  However,  instruction  number  4,  given  by  the  trial  court,  to 
which  reference  was  earlier  made  in  the  opinion,  practically  conforms 
to  the  theory  of  appellant's  counsel  as  to  the  measure  of  damages, 
of  which  instruction  appellant  cannot  complain  as  it  was  highly  pre- 
judicial to  appellees. 

In  our  opinion  the  pleadings  and  proof  in  this  case  show  it  to  be 
one  in  which  profits  are  recoverable. 

In  Blood,  &c.  v.  Herring,  &c.,  22  Ky.  Law  Rep.,  1725,  one  of  the 
questions  involved  was  as  to  the  measure  of  damages;  the 
case  being  one  in  which  the  appellees,  for  a  stipulated  price, 
agreed  to  saw  for  appellants  400,000  feet  of  lumber  and 
put  it  on  barges;  after  appellees  had  sawed  and  placed 
in  barges  186,000  feet  of  lumber  appellants  refused  to  permit 
them  to  saw  any  more  under  the  contract.  Appellees  then  sued 
to  recover  of  appellants  the  damages  resulting  from  their  violation 
of  the  contract.  With  respect  to  the  criterion  of  damages  the  court 
held  (quoting  from  the  syllabus):  "That  the  profits  are  recoverable 
as  the  direct  and  immediate  fruits  of  the  contract  and  must  have  been 
In  the  contemplation  of  the  parties  when  the  agreement  was  entered 
into,  but  the  court  should  have  instructed  the  jury  that  the  true  test 
was  the  difference  between  the  actual  cost  to  appellees  of  putting  the 
lumber  on  the  barges  and  the  contract  price.  The  court  properly 
directed  the  jury  to  disregard  the  appellees'  claim  for  loss  of  time 
as  they  can  not  recover  both  the  estimated  profits  and  for  the  loss  of 
time."  (EHizabethtown  and  Paducah  R.  R.  Co.  v.  Pottinger,  10  Bush, 
188.) 

The  two  cases  cited  above  are  decisive  of  the  case  at  bar  in  so 
far  as  the  measure  of  damage  is  concerned. 

The  record  disoloMng  no  error  by  which  appellant's  rights  have  been 
prejudiced,  the  judgment  is  affirmed. 
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Have  realized  as  certain  and  net  profit  on  the  work,  above  the  actual 
cost  and  necessary  expense  in  performing  their  contract,  the  sum  of 
$2,000,  and  by  the  defendant's  refusal  to  perform  the  contract,  it  has 
^damaged  them  in  the  sum  of  $2,000." 

Appellant's  answer  admitted  the  contract  as  to  part  No.  1,  of  the 
mine,  but  denied  that  it  extended  to  or  included  any  agreement  as  to 
part  No.  2.  During  the  hearing  of  the  evidence  on  the  trial  appellant 
tendered  and  was  permitted  to  file  an  amended  answer  containing  a 
denial  of  the  averments  of  the  petition  as  to  the  quantity  of  coal  In 
part  No.  2  of  the  mine,  and  charging  an  abandonment  by  appellees  of 
the  work  as  to  part  No.  2.  The  affirmative  matter  of  the  answer  as 
amended  was  controverted  by  reply. 

Appellant  asked  a  new  trial,  and  now  asks  a  reversal  of  the  Judg- 
ment, upon  the  grounds,  first,  that  the  court  erred  in  overruling  its  de- 
murrer to  the  petition;  second,  in  instructing  the  Jury;  third,  in  re- 
fusing the  peremptory  instruction  asked  by  appellant. 

Manifestly,  the  demurrer  should  have  been  overruled  as  the  petition 
stated  a  good  cause  of  action  for  a  breach  of  the  contract  therein  set 
forth. 

The  instructions  given  by  the  trial  courts  with  one  exception,  to 
which  attention  will  later  be  called,  conformed  to  the  issues  made  by 
the  pleadings  and  were,  therefore,  proper,  if  there  was  any  evidence 
upon  which  to  base  them,  and  there  undoubtedly  was  such  evidence. 
Accordlug  to  the  testimony  of  appellees  and  their  witnesses,  appellees 
were  emploj'^ed  by  appellant's  mine  manager  to  remove  from  the  mine 
the  coal  in  the  stumps,  pillars  and  walls  of  parts  numbered  1  and  2; 
number  1  to  be  worked  first,  and  number  2  next,  and  that  for  the  work 
they  were  to  be  paid  at  the  rate  of  75  cents  per  mining  car  for  all  the 
coal  gotten  out.  Some  of  appellees'  testimony  was  to  the  effect  that 
as  an  inducement  to  appellees  to  undertake  the  contract,  appellant's 
mine  manager  assured  them  they  would  make  a  profit  of  $2,000.00,  on 
the  work  in  part  number  2.  According  to  the  evidence  "robbing" 
a  mine  is  more  dangerous  than  ordinary  mining,  as  the  work  of  remov- 
ing stumps  and  pillars  constituting  supports  to  the  mine  roof,  to  get 
Xhe  coal  they  contain  often  leaves  the  roof  or  upper  walls  of  the  mine 
without  sufficient  support  and  causes  them  to  fall,  to  the  great  peril 
of  the  miners,  hence,  better  compensation  is  allowed  for  such  work, 
than  in  ordinary  mining. 

It  is  true  that  appellant's  testimony  differed  from  that  of  appellees, 
as  it  tended  to  prove  that  the  contract  between  them  and  appellant 
<lid  not  include  tbe  removing  of  stumps,  pillars,  &c.,  from  part  numiber 
-2  of  the  mine,  but  this  conflicting  testimony  was  properly  allowed  to 
:go  to  the  Jury  and  it  will  not  do  to  say  that  appellees'  version  of  the 
•contract  was  unsupported  by  evidence.  If  the  Jury  believed  appellees 
.-and  their  witnesses,  as  they  evidently  did  and  had  the  rtght  to  do, 
'there  was  ample  testimony  to  authorize  the  verdict. 

There  was  also  a  contrariety  of  evidence  as  to  the  quantity  of  coal 
In  part  number  2  of  the  mine,  but  it  conduced  to  prove  that  little,  If 
.any,  profit  was  made  by  appellees  in  mining  part  one  and  was  suffi- 
cient to  show  that  if  appellees  had  been  permitted  to  work  part  num- 
ber 2  as  provided  by  tbe  contract,  their  profits  therefrom,  allowing  75 
cents  per  car  for  getring  out  and  removing  the  coal  and  deducting  65 
^cents  per  car  as  the  cost  of  the  work,  would  have  amounted  to  a 
much  larger  sum  than  the  verdict  allowed  them. 

Apellant's  testimony  also  tended  to  show  that  its  mine  manager  had 
not  authority  to  contract  with  appellees  as  to  the  coal  in  part  2  of 
the  mine.  On  the  other  hand  that  of  appellees'  conduced  to  prove 
that  he  had  such  authority  and  that  his  act  in  including  part  number 
2,  was  within  the  apparent  scope  of  his  powers  as  agent.  So  as  to  this 
.feature  of  the  case  there  was  evidence  to  authorize  the  verdict.    There 
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was  no  e\idence  that  conduced  to  prove  an  abandonment  of  the  con- 
tract by  appellees. 

After  the  foregoing  outline  of  the  evidence  it  is  hardly  necessary  to 
add  that  the  peremptory  Instruction  asked  by  appellant  was  properly 
refused  by  the  trial  court. 

It  is  Insisted  for  appellant  that  the  jury  should  have  been  advised 
by  the  first  inircruction  given,  that  in  order  to  find  for  appellees  they 
must  not  only  believe  from  the  evidence  that  the  contract  in  question 
entitled  them  to  remove  the  stumps  and  pillars  of  coal  from  part  num- 
ber 2,  of  the  mine,  but  also  that  they  were  able,  and  ready  and  offered 
to  do  so,  but  were  relused  permission  by  appellant  to  do  the  work. 

There  is  no  ground  for  such  a  contention.  The  petition  averred  the 
ability  and  readiness  of  appellees  to  do  the  work  In  part  number  2, 
and  their  offer  to  do  so,  and  that  appellant  refused  the  offer  and 
would  not  permit  them  to  do  the  work.  We  do  not  find  that  any 
of  these  averments  were  denied  by  the  answer,  hence,  there  was  no 
issue  of  fact  on  these  points  to  submit  to  the  jury.  Appellant  further 
complains  that  the  instructions  were  wrong  as  to  the  measure  of 
damages;  that  instead  of  advising  the  jury  as  was  in  substance  done, 
that  if  they  found  for  appellees,  they  should  allow  them  damages  in 
such  sum  ao  the  evidence  might  show  they  would  have  earned  under 
the  contract  by  way  of  profits,  if  any,  in  working  part  number  2  of 
the  api-ellant's  mine,  o\er  and  above  the  labor  and  other  expense 
they  would  have  incurred  in  such  work,  they  should  have  been  told 
that  appellees  could  only  recover  the  actual  loss  sustained  by  being 
deprived  of  working  part  2  by  the  ace  of  appellant,  and  that  if  during 
the  time  they  would  have  been  engaged  in  working  part  number  2 
but  for  appellant's  violation  of  the  contract,  they  obtained  and  per- 
formed other  mining  work  which  paid  them  as  much  as  they  would 
have  made  by  way  of  profits  in  working  part  number  2  of  appellant's 
mine,  they  should  find  for  appellant. 

We  can  not  sustain  this  contention,  as  it  does  not  meet  our  view  of 
the  law.  However,  insrcruction  number  4,  given  by  the  trial  court,  to 
which  reference  was  earlier  made  in  the  opinion,  practically  conforms 
to  the  theory  of  appellant's  counsel  as  to  the  measure  of  damages, 
of  which  instruction  appellant  cannot  complain  as  it  was  highly  pre- 
judicial to  appellees. 

In  our  opinion  the  pleadings  and  proof  in  this  case  show  it  to  be 
one  in  which  profits  are  recoverable. 

In  Blood,  &c.  V.  Herring,  &c.,  22  Ky.  Law  Rep.,  1725,  one  of  the 
questions  involved  was  as  to  the  measure  of  damages;  the 
ease  being  one  in  which  the  appellees,  for  a  stipulated  price, 
agreed  to  saw  for  appellants  400,000  feet  of  lumber  and 
put  it  on  barges;  after  appellees  had  sawed  and  placed 
in  barges  186,000  feet  of  lumber  appellants  refused  to  permit 
them  to  saw  any  more  under  the  contract.  Appellees  then  sued 
to  recover  of  appellants  the  damages  resulting  from  their  violation 
of  the  contract.  With  respect  to  the  criterion  of  damages  the  court 
held  (quoting  from  the  syllabus):  "That  the  profits  are  recoverable 
as  the  direct  and  immediate  fruits  of  the  contract  and  must  have  been 
In  the  contemplation  of  the  parties  when  the  agreement  was  entered 
Into,  but  the  court  should  have  instructed  the  jury  that  the  true  test 
was  the  difference  between  the  actual  cost  to  appellees  of  putting  the 
lumber  on  the  barges  and  the  contract  price.  The  court  properly 
directed  the  jury  to  disregard  the  appellees*  claim  for  loss  of  time 
as  they  can  not  recover  both  the  estimated  profits  and  for  the  loss  of 
time."  (EHizabethtown  and  Paducah  R.  R.  Co.  v.  Pottlnger,  10  Bush, 
188.) 

The  two  cases  cited  above  are  decisive  of  the  case  at  bar  in  so 
far  as  the  measure  of  damage  is  concerned. 

The  record  discloMng  no  error  by  which  appellant's  rights  have  been 
prejudiced,  the  judgment  is  afilrmed. 
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Cmr  OP  LATONIA,  &c.  V.  LATONIA  AGRICULTURAL  ASSOCIA- 
TION. 

(Filed  April  22,  1908— Not  to  be  reported.) 

1.  Municipalities— Streets— Adverse  Holding  —  Notice— Limitation — 
Statutory  Provision — Construction— Section  2646,  Kentucky  Statutes, 
provides,  "that  limitation  shall  not  begin  to  run  in  respect  to  action 
by  any  town  or  city  for  the  recovery  of  any  street  or  other  public 
easement  until  the  trustees  or  council  have  been  notified  by  the  party 
In  possession  to  the  effect  that  such  possession  is  adverse  to  the  right 
of  such  city  or  town,  and  until  such  notice  is  given  all  such  possession 
shall  be  deemed  amicable,"  Held — That  to  meet  the  requirements  of 
the  statute  the  easements  must  exist  as  public  highways  and  must 
be  in  the  city  during  the  period  of  adverse  holding  in  order  to  pre- 
vent the  statute  from  running. 

2.  Same  —  Dedication  of  Streets  —  Acceptance-^Presumptlon — Con- 
tinued Possession — Record  of  Plat— The  dedication  of  a  street  or  alley 
to  the  use  of  the  public  to  be  effectual  must  be  accepted  by  the  cor- 
poration, and  the  presumption  of  acceptance  is  rebutted  by  the  fact 
of  the  continued  possession  thereof  by  the  original  proprietor  and 
his  vendees  although  such  dedication  be  evidenced  by  the  recording 
of  a  plat  of  the  town  and  the  sale  of  lots. 

3.  Enclosure  of  Street  or  Alley — Possession — Limitation — ^After  the 
enclosure  and  use  of  an  alley  for  15  years  it  is  too  late  for  the  trus- 
tees of  a  town  to  urge  an  acceptance  of  its  dedication  to  the  public 
or  to  assert  a  right  to  the  land. 

Hazelrigg,  Chenault  &  Hazelrigg,  O.  P.  Schmidt  and  J.  L.  Blliston 
for  appellants. 

Harvey  Meyers  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  affirming. 

The  question  involved  in  this  record  is  the  authority  of  the  city  of 
Latonia  (sixth  class)  to  open  certain  named  streets  which  it  is  claimed 
run  through  the  property  of  the  Latonia  Agricultural  Association. 

The  litigation  arose  as  follows:  The  authorities  of  Latonia,  under 
ordinance,  were  about  to,  or  were  threatening  to  tear  down  the  fences 
and  other  improvements  of  the  appellee  for  the  purpose  of  opening 
and  extending  the  streets  through  its  grounds.  To  prevent  this,  ap- 
pellee filed  a  bill  in  equity  to  obtain  an  injunction  restraining  these 
alleged  wrongful  acts.  The  city  answered,  among  other  things,  al- 
leging that  the  streets  in  question  were  public  streets  or  highways; 
that  the  appellee  was  wrongfully  in  possession  of  them,  and  was 
wrongfully  withholding  their  use  from  the  public. 

The  claim  of  the  city  to  the  streets  in  question  is  deduced  as  fol- 
lows: In  1869  one  George  W.  Jones  (his  wife  being  the  owner  in  fee), 
made  a  plat  of  her  farm,  which  was  situated  in  Kenton  county,  out- 
side of  the  limits  of  the  city  of  Covington,  laying  olf  the  land  into 
what  were  called  town  lots  and  dividing  them  by  named  streets  and 
alleys.  This  plat  was  called  Jones'  sub-division  of  South  Covington, 
and  was  recorded  in  the  county  court  of  Kenton  county.  Mrs.  Jones 
(the  wife)  did  not  join  in  this  attempted  dedication  of  her  land  to 
public  use,  but  afterwards  she  joined  her  husband  in  conveying  some 
of  the  lots  to  purchasers,  and  in  the  deeds  the  plat  was  recognized 
by  describing  the  lots.  And  this,  it  is  said,  fully  ratified  the  original 
act  of  the  husband,  if  that  was  necessary. 

In  1894  the  town  of  Latonia  was  organized  as  a  city  of  the  sixth 
class,  and  afterwards,  in  1900,  its  boundaries  were  so  extended  as  to 
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annex  a  part  of  the  property  of  the  appellee  corporation,  and  there- 
upon the  city  claims  arose  its  right,  theretofore  in  abeyance,  to  open 
he  streets  in  question. 

The  appellee,  on  the  other  hand,  alleges  the  follorwing  daim 
to  the  streets  and  alleys  involved  in  this  litigation:  It  was  chartered, 
and  fully  authorized  to  do  the  various  things  it  afterwards  did,  in  1882. 
It  bought  from  Jones  and  wife  something  less  than  two  hundred  acres 
of  land,  being  all  of  the  former  town  site  except  a  few  lots  which  had 
been  sold  to  various  people  prior  to  appellee's  purchase.  It  bought 
all  of  the  lots  owned  by  outside  purchasers,  so  as  to  solidify  its  bound- 
ary, and  then  it  enclosed  the  whole  of  its  property  with  a  close  plank 
fence  about  eight  feet  high,  and  upen  the  enclosure  laid  off  a  regula- 
tion mile  track,  built  a  grandstand,  betting  sheds,  stables,  &c.,  and 
has  there  operated  and  maintained  a  race  track,  called  by  the  public 
"The  Latonia  Race  Track,"  ever  since. 

As  we  see  it,  the  main  question  in  this  case  will  readily  turn  upon 
the  plea  of  limitation,  and  we  will  proceed  to  examine  that  issue. 

The  plaintiff  pleads  and  relies  upon  adverse  possession  for  more 
than  fifteen  years  in  bar  of  the  city's  right  to  open  the  streets  through 
its  grounds,  and  there  can  be  no  sort  of  doubt  that  the  evidence 
shows,  without  attempt  at  contradiction,  that  it  has  had  the  whole 
property  enclosed  with  a  high  plank  fence  since  1882,  and  during  all 
of  the  time,  without  intermission,  it  has  occupied  it  as  a  race  track 
under  a  claim  of  adverse  right  to  all  the  world.  It  only  remains, 
therefore,  to  see  whether  there  is  anything  in  the  statute  of  limitations 
which  prohibits  its  running  against  the  claim  of  the  city  to  open  the 
streets.  The  provisions  of  the  statute  bearing  on  the  subject  are  as 
follows : 

"Section  2546.  The  limitations  mentioned  in  the  first  article  of  this 
chapter  shall  not  begin  to  run  in  respect  to  actions  by  any  town  or 
city  for  the  recovery  of  any  street,  alley,  or  other  public  easement, 
or  any  part  of  either,  or  the  use  thereof  in  such  town  or  city,  until 
the  trustees,  or  the  council  or  the  corporation,  by  whatever  name 
known  or  called,  have  been  notified  ,in  writing,  by  the  party  in  pos- 
session, or  about  to  take  possession,  to  the  effect  that  such  possession 
will  be  adverse  to  the  right  or  title  of  such  town  or  city.  Until  such 
notice  is  given,  all  possession  of  streets,  alleys  and  public  easements, 
or  any  part  of  either,  in  any  town  or  city,  shall  be  deemed  amicable,  and 
the  person  in  possession  the  tenant  at  will  of  such  town  or  city. 

"Section  2547.  Limitation  shall  not  begin  to  run  in  favor  of  any 
person  in  the  possession  of  any  public  road,  or  of  any  part  thereof, 
until  written  notice  shall  be  given  to  the  county  court  of  the  county 
in  which  the  road  is  situated,  that  such  possession  is  adverse  to  the 
right  of  the  public  to  the  use  of  such  road." 

It  will  be  observed  that  the  operation  of  the  first  of  the  foregoing 
sections  is  limited  to  the  right  of  a  municipality  to  bring  an  action 
to  recover  the  use  of  a  street,  alley,  or  other  public  easement  in  the 
city.  To  meet  the  requirements  of  the  statute,  the  easements  must 
exist  as  j)ublic  highways,  and  must  be  in  the  city  during  the  period 
of  adverse  holding  In  order  to  prevent  the  statute  from  running;  and, 
nnder  the  provisions  of  the  second  section  above  quoted,  the  road 
must  exist  as  a  public  highway  of  the  county,  while  being  adversely 
held,  to  stop  the  statute  from  running  against  the  county.  The  ob- 
ject of  both  sections  is  clearly  to  prevent  the  secret  appropriation 
of  public  highways  by  adverse  possession.  The  important  question, 
then,  is:  Were  the  streets  involved  here  ever  public  highways,  either 
of  the  city  or  the  county? 

Assuming,  for  the  purposes  of  the  case,  that  Jones  and  wife,  by 
what  they  Jointly  and  severally  did  in  the  premises,  dedicated  the 
streets  and  alleys  shown  on  the  plat  of  the  Jones  sub-division  to 
public  use  as  far  as  they  had  the  power  so  to  do,  did  they  thereby 
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become  public  highways  within  the  meaning  of  the  sections  of  the 
statute  above  quoted?  There  is  no  pretense  that  the  county  of  Ken- 
ton, or  the  city  of  Latonia,  or  any  other  public  authority,  ever  ex- 
pressly accepted  the  streets  in  question,  or  ever  did  such  work  on, 
or  exercise  such  supervision  over,  them  as  would  imply  an  acceptance. 
The  question  of  law,  then,  arises:  Can  a  public  highway  be  estab- 
lished by  dedication  except  by  an  acceptance,  either  express  or  im- 
plied, by  the  .public? 

In  the  case  of  Trustees  of  Lagrange  v.  Bain,  &c.,  4  Ky.  Law  Rep., 
256,  the  very  question  we  have  here  arose,  and  it  was  there  held 
by  this  court  that  the  dedication  of  street-s  and  alleys  to  the  use  of 
the  public,  to  be  effectual,  must  5e  accepted  by  the  corporation;  and 
that  the  presumption  of  acceptance  by  the  corporation  is  rebutted 
by  the  fact  of  the  continued  possession  by  the  original  proprietor, 
and  particularly  his  vendees,  although  the  dedication  be  evidenced 
by  the  recording  of  a  plat  of  the  town  and  sale  of  lots.  After  the  in- 
closure  and  use  of  an  alley  for  fifteen  years,  it  is  too  late  for  the 
trustees  of  the  corporation  to  urge  an  acceptance  of  its  dedication 
to  the  public  or  to  assert  a  right  to  the  land. 

In  the  case  of  Wilkins  v.  Barnes,  &c.,  79  Ky.,  323,  it  iff  said':  "And, 
therefore,  where  a  dedication  is  claimed  to  have  been  made  to  the 
public,  reason  and  authority  require,  as  a  protection  to  the  land 
owners,  the  acceptance  of  the  dedication  to  be  made  by  the  constituted 
representative  of  the  public  in  its  organic  capacity,  upon  its  records, 
or  by  such  acts  of  control  or  recognition  as  will  furnish  a  presumption 
of  their  existence." 

The  foregoing  excerpt  was  cited,  and  the  principle  it  contains  ap- 
proved in  Louisville  &  Nashville  Railroad  Co.  v.  Survant,  96  Ky., 
197;  and  in  addition  it  was  said:  "A  public  road  can  only  be  estab- 
lished in  two  ways.  One  is  in  the  manner  prescribed  by  the  statute, 
the  other  by  dedication;  and  in  the  latter  case  it  must  be  accepted 
by  the  county  court." 

In  the  case  of  Gedge,  &c.  v.  Commonwealth,  9  Bush,  61,  the  court 
said:  "The  right  in  Wall  to  make  the  dedication  of  the  ground  to  be 
used  as  a  street  or  highway  is  unquestioned,  but  such  a  dedication 
does  not  compel  the  town  of  Cynthiana  to  improve  the  street  or  keep 
it  in  repair.  If  the  act  dedicating  the  land  makes  it  a  street  or  high- 
way, then  it  is  within  the  power  of  any  person  to  compel  a  town  or 
county  to  improve  or  keep  in  repair  a  highway,  whether  desired  or 
not.  There  must  be  some  acceptance  of  the  dedication,  by  the  town 
if  a  street,  or  by  the  county  court  if  a  public  road,  before  an  indict- 
ment can  be  maintained  against  those  whose  duty  it  is  to  keep  the 
street  or  road  in  repair,  or  against  one  or  more  for  a  nuisance  in  ob- 
structing the  travel,  &c."  (Cochran  v.  Town  ofi  Shepherdsville,  19  Ky. 
Law  Rep.,  1192.)  It  follows  from  this  authority,  that  the  so-callel 
streets  in  question  were  not  technically  highways,  and  the  adverse 
possession  of  appellee  for  the  statutory  period,  barred  appellant's  right 
to  accept  and  open  them  after  the  land  was  annexed. 

The  case  of  City  of  Covington  v.  Hall,  30  Ky.  Law  Rep.,  356,  does 
not  militate  against  the  principle  herein  established.  It  is  true  there 
is  some  general  resemblance  in  the  facts  of  that  case  and  the  case 
at  bar.  It  was  held  in  the  case  cited,  that  Mrs.  Hall  was  estopped 
by  the  recitation  in  the  deed  under  which  she  held  her  property, 
that  St.  Louis  street  was  a  public  highway  of  the  city  of  Covington, 
there  having  been  conveyed  to  her  only  so  much  of  the  property  "as 
is  not  dedicated  for  streets  and  alleys  by  the  plat  of  land  of  said 
Patch." 

The  principle  etablished  there  has  no  application  here.  The  prop- 
erty in  question  was  outside  of  the  city  of  Latonia  at  the  time  of  the 
attempted  dedication  by  the  Jones  plat.  The  attempt  to  establish 
a  town  on  the  Jones  farm  had  been  abandoned.    The  appellee  pur- 
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chased  all  the  property  platted  except  a  few  lots,  buying  out  all  ad- 
verse interests  of  lot  holders  within  its  boundary.  It  held  the  prop- 
erty adversely  for  more  than  fifteen  years  before  the  right  of  the 
city  of  Latonia  (assuming  it  to  have  a  right)  to  claim  the  streets 
arose,  or  could  have  arisen.  The  bar  of  the  statute  was  complete 
long  before  the  city  of  L<atonia  annexed  the  property  of  appellee.  It 
has  erected  upon  the  land  improvements  said  to  be  worth  from  two 
hundred  thousand  to  two  hundred  and  fifty  thousand  dollars.  To 
permit  the  city  to  project  the  streets  in  question  through  its  property 
now  would  be  to  entail  upon  it  a  complete  loss  of  the  property  as  a 
race  track.  No  court  would  permit  this  to  be  done  without  the  es- 
tablishment on  the  part  of  the  city  of  a  clear  legal  right  6o  to  do. 
This  the  city  has  failed  to  do,  and  we  concur  in  the  opinion  of  the 
chancellor,  that  the  injunction  restraining  the  public  authorities  from 
hiterfering  with  the  property  of  the  appellee  should  be  perpetuated. 
Judgment  aflirmed. 


COMMONWEA'LTH  v.  MURPHY. 
(Piled  April  22,  1908— iNot  to  be  reported.) 

1.  Criminal  Prosecution — ^Total  Failure  of  Proof — Peremptory  In- 
struction— Duty  of  Court — The  trial  court  has  the  same  authority 
to  give  a  peremptory  instruction  in  a  criminal  prosecution  as  in  a  civil 
action,  and  where  the  evidence  by  the  Commonwealth  wholly  fails 
to  incriminate  the  defendant  it  is  not  only  the  right,  but  the  duty  of 
the  trial  judge  to  instruct  the  jury  to  return  a  verdict  of  not  guilty. 

2.  fiteme — Slight  Ehrldence — It  is  not,  however,  within  the  province 
of  the  trial  court  to  take  from  the  jury  a  criminal  prosecution  if  there 
is  any  evidence,  however  slight,  conducing  to  show  the  guilt  of  the 
defendant  in  any  of  its  degrees  mentioned  in  the  Criminal  Code. 

Loraine  Mix  and  James  Breathitt  for  appellant. 

Aaron  Eohn  and  J.  T.  O'Neal  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Criminal  Division. 

Opinion  of  the  court  by  Judge  Carroll,  certifying  the  law. 

The  appellee  was  indicted  in  the  criminal  division  of  the  Jefferson 
Circuit  Court,  presided  over  by  Judge  Joseph  Pryor,  charged  with  the 
murder  of  Catherine  L.  Bryant,  caused  in  producing,  or  attempting  to 
produce,  an  abortion  upon  her. 

Upon  the  conclusion  of  the  evidence  for  the  Commonwealth  the 
trial  judge  directed  the  jury  to  return  a  verdict  of  not  guilty,  resting 
his  conclusion  upon  the  ground  that  there  wa-s  a  total  failure  of  proof 
upon  the  part  of  the  Commonwealth  to  connect  the  accused  with  the 
commission  of  the  crime.  The  trial  judge  has  the  same  right  and 
authority  to  give  a  peremptory  instruction  in  a  criminal  proceeding 
that  he  has  in  a  civil  action.  And  if  the  evidence  introduced  in  be- 
half of  the  Commonwealth  fails  to  incriminate  the  defendant,  or  is 
wholly  insufficient  to  show  that  he  is  guilty  of  the  offense  charged, 
it  Is  not  only  the  right,  but  the  duty  of  the  trial  judge  to  Instruct 
the  jury  to  return  a  verdict  of  not  guilty.  It  is  not,  however,  within 
the  province  of  the  trial  court  to  take  from  the  jury  a  criminal  prose- 
cution if  there  is  any  evidence,  however  slight  It  may  be,  conducing 
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to  show  that  the  defendant  is  guilty  of  the  offense  charged,  or  any 
of  its  degrees  mentioned  in  the  Code.  This  rule  of  practice  is  not 
found  directly  in  either  the  Code  or  the  Statutes,  but  it  is  firmly 
established  as  a  iMtrt  of  the  criminal  Jurisprudence  of  the  State,  and 
is  uniformly  applied  by  this  court  in  considering  appeals  in  criminal 
cases  when  a  reversal  is  asked  because  the  verdict  is  flagrantly 
against  the  evidence,  or  is  not  supported  by  sufficient  evidence  and 
should  control  the  lower  courts  in  the  disposition  of  criminal  cases. 
(Vowels  V.  Commonwealth,  83  Ky.,  193;  Patterson  v.  Commonwealth, 
86  Ky.,  313;  Green  v.  Commonwealth,  26  Ky.  Law  Rep.,  1221;  Martin 
V.  Commonwealth,  32  Ky.  Law  Rep.,  657.) 

Although  the  disposition  of  this  appeal  will  not  affect  the  accused, 
as  the  verdict  of.  acquittal  under  the  direction  of  the  court  operated 
to  free  her  from  the  accusation,  and  to  prevent  a  subsequent  prose- 
cution for  the  same  offense,  yet,  as  an  appeal  has  been  prosecuted 
by  the  Attorney  General  of  the  State,  under  section  337,  of  the  Crimr 
inal  Code,  providing  in  part  that  "if  the  Attorney  General,  on  inspect- 
ing the  record,  be  satisfied  that  error  has  been  committed  to  the  pre- 
judice of  the  Commonwealth,  upon  which  it  is  important  to  the  cor- 
rect and  uniform  administration  of  the  crimial  law,  that  the  Court  of 
Appeals  should  decide  *    *    *  he  may  take  an  appeal/' 

We  have  examined,  with  great  care,  the  evidence  for  the  purpose 
of  determining  whether  or  not  there  was  any  testimony  conducing 
to  show  that  appellee  M?urphy  was  guilty  of  the  crime  charged  against 
her.  Our  conclusion  is  that  there  was  not,  and  that  the  trial  Judge 
correctly  directed  the  Jury  to  return  a  verdict  of  not  guilty.  Under 
the  indictment,  it  was  indispensable  to  make  out  a  case  for  the  Com- 
monwealth authorizing  a  submission  to  the  Jury  that  some  evidence 
should  be  introduced  tending  to  establish,  first,  that  Catherine  L. 
Bryant's  death  was  produced  by  an  abortion  or  an  attempted  abor- 
tion; second,  that  appellee  Murphy  was  guilty  of  producing,  or  at- 
tempting to  produce,  the  abortion  from  which  she  died,  if  this  was 
the  cause'  of  her  death,  although  proof  of  either,  or  both  of  these  facts, 
could  have  been  made  by  circumstantial  evidence.  (Johnson  v. 
Commonwealth,  81  Ky.,  325;  Laughlin  v.  Commonwealth,  18  Ky.  Law 
Rep.,  641;  Flinchem  v.  Commonwealth,  28  Ky.  Law  Rep.,  653;  Rob- 
erson's  Criminal  Law,  -section  151.)  There  is  some  evidence  by  Drs. 
Weidner  and  Spears,  who  made  an  examination  of  the  organs  of 
the  deceased  several  days  after  her  death,  after  the  post  mortem 
examination  had  been  held,  and  the  organs  examined  by  them  had 
been  subjected  to  other  tests,  that  there  were  slight  indications  of 
injury,  such  as  might  have  been  produced  in  an  attempt  to  commit 
an  abortion,  although  Dr.  Woody,  the  surgeon  who  performed  the 
autopsy  on  the  body  of  the  deceased  for  the  purpose  of  ascertaining 
the  cause  of  her  death,  testified  that  there  were  no  evidences  what- 
ever of  an  attempt  to  commit  an  abortion,  or  that  her  death  resulted 
from  this  cause.  While  it  is  doubtful  if  the  evidence  of  Drs.  Weidner 
and  Spears  was  sufficient  to  show  that  Catherine  L.  Bryant  came  to 
her  death  from  an  attempt  to  commit  an  abortion  upon  her  person, 
yet  conceding  it  was,  this  would  not  be  sufficient  to  authorize  a  sub- 
mission of  the  case  in  the  absence  of  some  evidence  conducing  to  show 
that  the  abortion,  or  the  attempted  abortion,  was  committed  by  the 
accused.  Upon  this  point,  there  was  a  total  failure  of  proof.  There 
was  no  evidence  whatever  tending,  in  any  degree,  to  establish  that  the 
accused  either  committed,  or  attempted  to  commit,  an  abortion  upon 
the  person  of  the  deceased. 

This  opinion  is  ordered  to  be  certified  to  the  lower  court  as  the  law 
of  this  court. 
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NESLSON  V.  COMMONWBALTH. 
(Filed  Aprtl  22,  1908— To  be  reported.) 

1.  Attorneys  at  law — ^DiBbarment — Power  of  Courta— Sectloa  97, 
Kentucky  Statutes,  provides  tbat  "no  person  conyR:ted  of  reason-  or 
felony  abaU  be  permlted  to  practice  in  -any  court  as  ooansel  or  attor* 
ney  at  lam"  <Section  98,  suib-seC!;^on  2,  requires  that  "a  persoin  desir- 
ing to  piractice  tew  in  iCbds  State  straJl  first  procure  a  certificate  from 
the  county  Judge  of  the  county  ofi  his  residence  that  he  is  a  person 
of  honesty,  probity  and  good  moral  character/"  In  this  State  the 
courts  have  the  power,  independent  of  the  statute,  to  dfisbar  an  attor- 
ney who  has  been  guilty  of  forgery,  upon  the  ground  that  the  commis- 
flk>n  of  the  offense  shows  'tihiat  he  is  lacking  in  those  qualities  which 
are  necessary  for  hhn  to  possess  «ln  order  to  continue  as  an  attorney 
at  law. 

2.  Bame — Conv-Ictlon  for  E^wgery— Pardon  by  Governor — Bffect  of 
Disbarment — ^While  the  effect  of  a  pardon  by  the  Governor,  of  an 
attorney  wlip  has  been  convicted  of  forgery,  is  to  reilieve  him  of  the 
penal  consequences  of  his  act,  it  could  not  restore  his  character  or  re- 
invest him  with  those  qualities  which  are  absolutely  essential  for  an 
attorney  at  law  to  possess. 

C.  H.  Wilson  and  G.  W.  Landrum  for  appellant. 

James  Breathitt  antl  Chas.  H.  Morris  for  appellee. 

Appeal  from  Livingston  Ciircuit  Court. 

Opinion  of  the  court  by  W>m.  Rogers  Clay,  Commissioner,  affirmiing. 

By  a  Judgment  of  the  Divlngston  OircuH  Court,  entered  on  December 
16,  1907,  the  appellant,  M.  C.  Neteon.  was  disbarred  from  the  pnactice 
of  the  law  in  all  the  courts  of  this  Commonwealth.  Fn>m  that  Judg- 
ment he  prosecutes  tSiis  appeal. 

It  appears  <firom  the  record  that  appellant,  at  the  April  term,  1907, 
of  the  Livingston  Circcit  Court,  was  indicted  for  the  crime  of  iorg&ry. 
At  the  December  term  of  said  court  the  case  was  called  for  trial.  Ap- 
pellant wvtfived*  formal  arraignment  and  entered  a  plea  of  guilty.  A 
jury  was  impaoelled,  and,  after  heairing  the  evidence  and  being  in- 
struoted  by  the  court,  returned  the  following  verdict:  "We,  the  Jury, 
fix  the  defendant's  punishmen't  at  two  years  in  the  State  peuirentiary.'' 
During  the  same  term  appellant  filed  a  pardon  from  the  Governor  of 
Kentucky.  Excludling  its  formal  provisions,  the  pardon  is  In  words 
and  flgwes  as  follows: 

"Now,  know  ye,  that  in  consideration  of  the  premises  and  by  virtue 
of  the  power  vested  in  me  by  the  Constituition,  I  do  hereby  grant  unto 
the  said  M.  C.  Nelson  a  full  andi  free  pardon  for  said  offense,  and  do 
order  that  he  be  forthwith  liberated  from  confinement,  and  released 
from  all  liability  in  consequence  of  said  Judgment  of  conviction,  and 
I  direct  that  all  officers  o?  this  State  respect  this  pardon." 

Upon  the  filing  of  the  pardon  the  court  ordered  appellant  released 
from  custody.  At  the  same  time  the  court  ruled  Nelson  to  appear  and 
show  cause  why  he  should  not  be  disbarred  as  an  attorney  'at  law.  At 
the  heatring  of  the  disbarmiont  proceedings  appellant  introduced  and 
re-flled  tho  pardon  theretofore  obtained.  The  trial  court  held  that  the 
pardon  was  no  d^ense  to  the  dCsbarmen't  proceedings,  and  en/tered 
judgment  accordingly.  The  record  does  not  d'isclose  what  occurred  at 
the  hearing;  it  simply  shows  that  appellant  was  made  to  appear,  astl 
upon  his  appearance  tendered  his  pardon.  The  only  error  complained 
ol  is  the  failure  of  the  court  to  adjudge  that  the  pardon  was  a  bar  to 
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■the  disbarment  proceedingB;  we  are,  therefoire,  confined  to  a  considenu 
tion  of  that  question  alon^. 

It  is  the  contention  of  ai>pellant  that,  by  the  terms  of  the  i>ardoii,  he 
was  released  from  (all  liability  and  consequences  of  the  Judgment  of 
conviction;  that  section  97,  Kentucky  Statutes,  provides  that  "no  per* 
•son  convicted  of  treason  or  felony  shall  be  permitted  to  practice  in 
any  court  as  counsel  or  attorney  at  latw;"  that  this  statute  creates  a 
UablKty  wUIch  is  connected  with  the  olfense  of  which  appellant  was 
convicted^  and  tha^  the  pardon,  therefore,  released  him  from  such 
Ikbbdlity.  We  must  admit  that  there  are  very  respectable  authoritiea 
which  support,  or  tend  to  support,  the  position  of  appellant.  Thus  in 
the  case  of  Penobscot  Bar  v.  Kimball,  64^  Me.,  150,  where  an  attorney 
was  srulilty  of  having  torged  a  deposition  and  of  having  offered  the 
some  in  court,  and  produced  a  pardon  from  the  executive  for  the  of- 
f enee  <of  forgery,  the  court  held  that  the  effect  of  the  pardon  was  not 
only  to  release  the  attorney  from  the  punishment  prescribed  for  that 
olfense  and  to  prevent  the  penalties  and  dieabilitles  consequent  there- 
upon, but  also  to  blot  out  the  guilt  thus  incurred,  so  that  in  the  eye 
of  the  law  he  was  as  innocent  of  tihat  offense  as  if  he  had  never  com- 
mitted Ut;  that  the  pardon  made  a  new  man  in  respect  to  that  particu- 
lar offense,  and  gave  bim  a  new  credit  and  oxpacity;  that  to  exclude 
him  from  the  office  he  held  when  ne  committed  the  offense  would  be 
to  enforce  a  punishment  for  it  notwdthstanding  the  pardon.  The  court, 
however,  upheld  the  disbarment  proceedings  npon  the  giouu'l  thtat  the 
attorney  ha4  offered  the  forged  deposrition  in  court,  and  th<at  this  was 
a  violation  of  his  official  oath,  and  another  offense  for  which  he  had 
not  been  pardoned. 

In  the  case  of  Scott  v.  State,  6  Tex.  (Oiv.  App),  343,  the  court  held 
tha/t  under  the  sta/tntes  of  Texas,  a  piardon  for  an  offense  was  a  com- 
plete bar  to  and  disbarment  proceedings  on  account  of  that  offense. 

Likewise  it  has  been  held  that  the  effect  of  a  pardon,  unless  limited 
by  its  terms,  is  to  restore  to  the  offender  personal  rights  and  privileges 
forfeited  by  his  conviction,  and  these  include  tbe  privilege  to  follow  his 
professional  oa^lfing  or  means  of  livelihood.  Thus,  where  by  statute  a 
conviction  of  felony  worked  a  disqualification  to  sell  liquors  by  retail, 
it  was  held  that  a  pardon  removed  the  disqualification.  (Hay  v.  Jus- 
tices, 24  Q.  B.  D.,  561.)  And  where,  by  paj*ticipation  in  rebellion 
against  the  Federal  government  an  attorney  at  law,  practicing  in  the 
Federal  courts,  became  disqualified,  it  was  held  that  by  accepting  a  full 
pardon  from  the  President  and  taking  the  required  oath  of  allegiance 
he  became  entitled  to  resume  practice.  (E)x.  p.  Law,  35  Ga.,  285  U.  S. 
Dist.  Ct,  So.  Dist.  of  Ga.) 

On  the  contrary,  it  has  been  held  that  while  the  general  effect  of  a 
pardon,  as  to  the  restoration  of  rights  and  privilegBs  and  the  creating 
of  a  new  credit  and  capacity  may  be  conceded,  the  fact  tha:t  a  pardon 
has  been  granted  to  a  person  convicted  of  an  offense  can  not  warrant 
the  assertion  that  such  a  person  is  as  honest,  reliable  and  fit  to  hold  a 
public  office  as  if  he  had  constantly  maintained  the  character  of  a 
law-abiding  citizen;  hence  it  has  been  held  that  the  fact  that  a  person 
has  been  convicted  of  offenses  disqualifying  him  to  hoSd  the  position 
of  a  police  officer  Is  not  altered  or  affected  by  the  pardon,  and  he  may 
still  be  held  unfit  for  the  office.  (Am.  ft  Eng.  ETncyc.  of  Law,  volume 
24,  page  588;  State  v.  Itsuwklns,  44  Ohio  St.,  117.) 

In  tlie  matter  of  "B."  formerly  an  attorney.  65  How.  Pr.  (N.  Y.),  171, 
it  appears  that  "W  had  been  twice  convicted  of  perjury,  and  hadj  been 
warned  to  appear  and  show  cause  why  he  should  not  be  disbarred. 
Wbile  the  matter  was  pending,  the  Governor  pardoned  "E,"  who  after* 
iwarde  moved  the  court  to  vacate  tbe  order  by  which  he  had  been 
disbarred,  on  the  ground  that  he  had  been  pardoned.  The  court.  In 
passing  upon  tills  ground,  said: 
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"Itt  the  matter  of  Niles  (48  How.,  246),  It  wbs  held  that  by  convto- 
tlon  and  seDtence  for  a  crime  punishable  in  the  State  Prison,  the  office 
of  a&  attorney  and  counselor  was  forfeited,  that  such  forfeiture  was 
like  that  of  the  forfeiture  of  any  other  public  office,  and  was  not  a 
temporary  suspension.  If  this  view  is  sound,  and  we  are  inclined  to 
think  that  it  (is,  then  the  conviction  and  sentence  had  worked  a  for* 
feiture  to  'E'  of  the  office  of  attorney  and  counselor,  and  the  pardon 
does  not  re-instate  him.  In  that  view  he  stands  very  much  as  if  he  had 
held  some  office,  as  for  instance  that  of  county  judge,  his  pardon 
would  not  have  re-instated  Mm  In  office." 

In  the  matter  of ,  an-  attorney,  86  N.  Y.,  563,  where  the  at- 
torney disbarred  had  been  tried  and  convicted  of  forgery,  the  learned 
Chief  Justice  very  ably  discussed  the  question  involved,  and  we  quote 
from  hhn  at  length  <as  foUows: 

"It  is   contended  that  the   executive  pardon   of  that  offense  had 
wholly  blotted  it  out,  and  h<£i&  given  him  new  credit  and  capacity,  and 
that,  in  the  eye  of  the  law,  he  is  as  innocent  as  if  he  had  never  com- 
mitted the  offense.    (E2x  parte  Garland,  4  Wall,  380;  In  re  Deming,  10 
Johns,  232,  483.)     Doufbtless  the  effect  of  the  pardon  is  that,  so  far 
as  the  violation  of  'the  criminal  law,  the  offense  against  the  public,  is 
concerned,  he  is  to  be  looked  upon  as  innocent  thereof.    The  pardon 
does  reach  the  offense  for  which  he  was  convicted,  and  does  blot  it  out, 
80  that  he  may  not  now  be  looked  upon  as  guilty  of  it.    But  it  can 
not  wipe  out  the  act  that  he  did,  which  was  adjudged  an  offense. 
It  was  done,  and  will  remain  a  fact  for  all  time.    Notwithstanding  the 
extensive  language  used  in  Bx  parte  Garland  (supra)  and  In  re  Dom- 
ing (supra),  and  that  which  we  have  used,  there  are  limits  to  the 
effect  of  such  a  pardon.    The  word  pardon  includes  a  remission  of  the 
offense,  or  of  the  penalties,  forfeitures  or  sentences  growing  out  of  it.* 
(Per  Edmonds,  J.,  The  People  v.  Potter,  1  Park,  Cr.  51.)     The  par- 
doned man  is  relieved  from  all  the  consequences  which  the  law  has 
annexed  to  the  commission  of  the  public  offense  of  which  he  has  been 
pardoned,  and  attains  new  credit  and  capacity,  as  if  he  had  never 
committed  that  public  offense.     (In  re  Deming,  supra.)     Yet  the  par- 
don does  very  little  toward  removing  the  other  consequences  which 
result  from  the  crime.     (Per  Bronson,  J.,  5  Hill,  supra.)     It  does  not 
restore  offices  forfeited,  or  property  or  interests  vested  in  others  in 
consequence    of   the    conviction    andj   judgment    (E^c    parte    Garland, 
supra;  In  re  Deming,  supra);  and  it  has  been  said  that  it  does  not 
restore  the  capacity  for   civil  office.     (Commonwealth  v.  Frigate,   2 
Leigh.  [Va.],  724.)     We  do  not,  at  this  time,  follow  that  case  to  that 
length.    It  can  not  take  away  the  right  of  an  informer  to  his  part  of  a 
fine  or  penalty  fixed  by  the  law  upon  the  commission  of  the  offense 
(3  Inst.,  238;  Rowe  v.  State,  2  Bay,  S.  C,  565);   nor  the  perfected 
right  to  a  moiety  of  the  penalty  going  to  the  cusitomrhouse  officer 
V.  S,  V.  Lancaster,  4  Wash.,  C.  €.,  64);  nor  the  costs  of  the  prosecu- 
tion.    (Holllday  v.  People,  5  Oilman,  III.,  214;  2  Bay,  supra;  EiX  parte 
McDonald,  2  Whart,  440;  The  King  v.  Amery,  2  T.  R.,  515,  569.)   Judge 
Thompson,  of  the  United  Staies  6uprt-me  Court  bench,  charged  a  Jury, 
that  thou^  a  pardon  restored  the  person  to  competency  as  a  witness,  it 
did  not  give  back  credibility  to  him,  and  that  they  should  not  believe 
a  witness  In  that  plight  unless  his  testimony  was  corroborated.     (IT. 
6.  T.  Jones,  2  Wheeler's  Cr.  Oas.  461.)    And  so  Bronson,  Jr.,  said  in 
BaniD  V.  Clause,  (5  Hill,  196),  'Pardon  removes  the  legal  infamy  of 
the   crime,       •    •    •    but   can   not    ♦    ♦    ♦    wash    out    the    moral 
«t«ln;'  the  crime  still  goes  to  the  credit  of  the  witness,'  citing  1 
Phil,  on  EJv.,  35;  1  Strakie  on  E^^.  (ed.  of  1842),  100.    Bighmy  v.  The 
People,  78  K.  T.,  880.)    The  effect  of  a  pardon  is  to  protect  from 
punlsbment  for  the  crime  committed,  and  for  no  other.    (Case  of 
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Nicholas,  Foster's  Or.  Law,  64.)  That  case  shows,  too,  that  thoagh 
the  pardon  would  wipe  out  the  olfense  against  the  public  of  an  act 
in  one  stage  of  progress  of  the  elfects  of  it,  it  will  not  affect  the  pub- 
lic olfense  of  the  same  act  in  a  further  stage  of  its  progress.  The 
act  there  was  giving  poison.  The  subject  languished,  but  did  not  die. 
An  act  of  Parliament  was  meanwhile  passed,  pardoning  public  of- 
fenses, with  some  exceptions  among  which  was  murder.  Had  the 
subject  not  died  from  the  poison,  the  act  of  Parliament  wa.ild  have 
taken  in  the  guilty  man's  case,  and  freed  him  from  the  legal  conse- 
quences of  his  act.  But,  after  the  passage  of  the  act,  and  within  a 
year  and  a  day,  the  subject  died  from  the  poison,  and  then  the  giving 
of  it  was  murder.  It  was  held  that  the  general  pardon  by  the  act  of 
Parliament  did  not  relieve  the  felon  from  the  penalty  of  his  act, 
though  it  did  relieve  him  until  the  death  ensued. 

'Though  it  is  held  that  one  pardoned  for  a  larceny  may  maintain  an 
action  of  slander  against  him  who  says  he  is  a  thief,  and  that  Justifi- 
catory proof  of  the  thieving  act  is  overcome  by  proof  of  the  pardon 
(Cuddington  v.  Wilkins,  Hobart,  67,  81b).  yet  it  is  said  there  that 
Wilkins  might  say  that  Cuddington  had  been  a  thief.  (Id.  81b.)  It 
is  also  said  in  the  case  in  Hobart  (supra)  that  it  might  well  be  said 
that  a  man,  not  knowing  of  the  pardon,  might  Ju'^tify  apprehending 
him  for  the  felony  because  it  was  for  the  advancement  of  Jjstice.  A 
Justification  thus  made  would,  of  necessity,  be  on  proof  that  would 
show  the  criminal  act  and  the  former  guilt  of  the  pardoned  man. 

"We  have  cited  these  Instances  to  maintain,  by  authority,  our  posi- 
tion that,  though  the  pardon  obliterates  the  offense  against  the  pub- 
lic the  infraction  of  the  criminal  law,  relieves  the  offender  from  the 
punishment  affixed  to  it  by  that  law,  washes  him  white  from  the  guilt 
that  the  criminal  law  saw  in  the  act,  and  frees  him  from  the  disabili- 
ties consequent  upon  the  act  as  a  guilty  act  against  the  public;  it 
does  not  ann-ul  the  act  and  relieve  from  all  consequences  of  it.  For 
a  pardon  can  not  take  away  the  consequences  of  the  act  where  pri- 
vate Justice  is  principally  concerned.     (4  Bl.  Com.  398.)" 

To  the  same  effect  is  the  case  In  re  Davis,  93  Pa.  St.,  116. 

By  the  statutes  in  force  in  this  State,  it  is  necessary  to  procure 
from  the  county  Judge  of  the  county  of  the  residence  of  the  applicant 
a  certificate  to  the  effect  that  the  applicant  is  a  person  of  honesty, 
probity  and  good  moral  character,  before  obtaining  a  license  to  prac- 
tice law;  and  the  license  so  obtained  only  authorizes  the  person  to 
whom  It  is  granted,  to  practice  as  an  attorney  or  counselor  at  law  for 
and  during  good  behavior  in  said  practice. 

In  the  recent  case  of  Underwood  v.  Commonwealth,  105  S.  W.,  151. 
wherein  the  county  attorney  of  Barren  county  had  been  twice  con- 
victed of  the  offense  of  retailing  intoxicatfing  liquor  in  violat-on  of  the 
local  option  law,  and  had  also  been  indicted  for  accepting  a  bribe  to 
shield  others  from  prosecution,  this  court  held  that  he  was  properly 
disbarred  from  the  practice  of  the  law,  and,  in  discussing  the  case, 
said: 

*The  charge  of  bribery  may  be  laid  out  of  the  case.  It  was  denied. 
There  was  no  evidence.  A  mere  Indictment  is  not  enough  to  Justify 
disbarment  of  an  attorney.  He  must  be  at  least  guilty  of  the  of- 
fense charged  in  the  indictment,  and,  while  neither  indictment  nor 
conviction  of  the  offense  is  essential  as  a  prerequisite  to  the  proceed- 
ings to  disbar  an  attorney  (Baker  v.  Commonwealth,  10  Bush,  592), 
guilt  of  some  act  which  shows  him  to  be  unfit,  or  no  longer  entitled 
to  confidence,  must  be  estabHhed.  To  be  adntitted  to  the  bar,  a  per^ 
son  must  not  only  be  learned  in  the  law,  but  possess  a  character  of 
honesty,  probity,  and  good  demeanor.  A  certificate  of  such  charact<*r, 
furnished  by  the  county  court  of  his  residence,  is  a  prerequisite  to  the 
granting  of  the  license.     It  is  the  possession  of  the  character  de- 
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Fcribed  tliat  entitled  him  to  admission  to  the  har,  allowing  that,  he  U 
able  to  pass  the  reiiuiaite  examination  touching  his  learning.  Th« 
continned  possession  of  character  is  as  essential  to  maintain  his  rela- 
tion as  an  attorney  at  law,  as  it  is  to  have  it  in  the  first  instance  to 
he  admitted.  The  office  is  one  peculiarly  of  confidence.  Not  only 
do  his  clients  repose  trust  in  his  integrity,  but  as  an  officer  of  the 
court  in  the  matter  of  administering  Justice,  his  privileges  und  duties 
are  such  as  to  constantly  call  for  -the  exercise  of  fidelity,  both  to  his 
client  and  to  the  State.  A  lawyer  without  good  character  is  not  only 
a  reproach  to  his  profession,  but  he  brings  into  pafblic  distrust,  and 
ts  a  very  menace  to,  the  administration  of  Justice  itself.  All  courts 
have,  as  an  incident  to  the  power  to  admit  attorneys  to  their  bar,  the 
power  to  disbar  them-  for  such  conduct  as  shows  they  are  not  longer 
worthy  of  confidence.  It  is  not  necessary  that  the  misconduct  should 
be  such  as  would  render  him  liable  to  criminal  prosecution.  If  It 
shows  that  he  is  unfit  to  discharge  the  duties  of  his  office,  is  unworthy 
of  confidence,  even  though  the  conduct  is  outside  of  his  profesertional 
dealings,  it  is  sufficient.  If  he  is  not  honest.  If  he  Is  not  moral.  If 
he  is  not  of  good  demeanor,  be  may  be  disbarred,  and  should  be.  His 
office  is  a  very  <badge  of  respectaWlity,  a  patent  of  trustworthiness, 
derived  from  his  position  on  the  court's  roll  of  counsel.  He  ought 
not  to  be  suffered  to  pass  for  what  he  is  not." 

Thus  it  will  be  seen  that,  while  the  Kentucky  Statute  provides  that 
no  person  convicted  of  treason  or  felony  shall  be  permitted  to  practice 
law,  this  statute  is  dimply  confirmatory  of  the  right  and  power  al< 
ready  existing  in  the  courts  to  disbar  an  attorney  who  does  not  pos- 
sess a  character  for  honesty,  probity,  and  good  demeanor.  We  think 
a  careful  analysis  of  those  decisions  holding  that  an  attorney  can  not 
be  disbarred  for  an  offense  for  which  hd  has  been  pardoned,  shows 
that  the  rule  is  confined  to  those  cases  where  disbarment  is  a  part 
of  the  penalty  for  the  offense,  and  the  courts  have  no  inherent  power 
to  diB<bar  except  for  a  conviction  of  the  offense.  In  this  State,  how- 
ever, the  courts  have  the  power,  independently  of  the  statute  above 
referred  to,  to  disbar  an  attorney  who  has  been  gruilty  cf  forgery, 
upon  the  ground  that  the  commission  of  the  offense  shows  that  he  la 
lacking  in  those  qualities  which  are  necessary  for  him  to  possess  in 
order  to  continue  as  an  attorney  at  law.  As  is  well  paid  in  the  case 
last  cited,  "neither  indictment  nor  convictioa  of  the  offense  is  essen- 
tial as  a  prereqtfisite  to  the  proceedings  to  disbar  an  atomey,"  but 
"guilt  of  some  act  which  shows  him  to  be  unfit,  or  no  longer  entitled 
to  confidence,  must  be  established."  In  this  case  appellant  pleaded 
gruilty.  This  plea  was  made  in  the  presence  of  the  court.  No  other 
evidence  was  necessary  to  show  his  moral  unfitness.  While  the  ef* 
feet  of  the  pardon  was  to  relieve  him  of  the  penal  consequences  of  hfis 
act,  it  could  not  restore  his  character.  It  did  not  reinvest  him  with 
those  qualities  which  are  absolutely  essential  for  an  attorney  at  law 
to  possess.  It  could  not  rehahilitate  him  in  the  trust  and  confidence 
of  •the  court.  Lawyers  are  ofQicers  of  the  court.  They  are  agents 
thronsh  whom  Justice  must  be  administered.  They  should  always 
be  worthy  instruments  of  Justice.  €k>urts  should  never  hesitate  to 
disbar  those  who  are  morally  nnfit  to  act  as  such  agents. 

For  the  reasons  given,  the  Judgment  is  affirmed. 
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6AUGH,  &c.   y.  BAUGH'S  ADM'R. 

(Filed  April  22,  1908— Not  to  be  reported.) 

Parent  and  Child— ^Action  by  Latter  for  Care  of  Parent — Contract- 
Pleading — In  tbiB  notion  to  recover  for  seryices  rendered  in  caring  for 
their  father  during  his  latter  years,  the  petition  was  properly  dis- 
xnissed  because  it  was  not  alleged  that  there  was  a  promise  on  the 
part  of  the  parent  to  pay  for  the  seryices.  While  the  services  were  nec- 
essary, under  the  repeated  decisions  of  this  court,  in  the  absence  of  an 
express  contract,  there  can  be  no  recovery  for  them. 

Browder  &  Browder  for  appellants. 

6.  R.  Crewdson  for  appellee. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  affirming. 

Appellants  sued  the  administrator  of  their  father's  estate  to  recover 
the  sum  of  $1,700.00  for  services  alleged  to  have  been  rendered  to 
their  father  during  the  last  seventeen  years  of  his  life-time  in  waiting 
on,  caring  for  and  nursing  him.  It  is  alleged  that  these  services 
were  rendered  by  a])pellant8  to  their  father  at  his  special  instance  and 
request.  That  they  were  reasonably  worth  the  sums  charged  there- 
for, to-wit:  $100  per  annum.  That  their  father  was  old,  feeble  and 
infirm,  and  that  his  condition  required  that  the  services  be  rendered. 
They  jirovod  the  cxtoni  and  value  of  the  services  by  the  aflldavK*  of 
neighbors  familiar  therewith,  and  presented  the  proof  of  their  claim 
to  the  Administrator  and  acpianded  payment  thereof.  This  was  re- 
fused. They  thereupon  filed  tLeii  suit  setting  up  the  facls  and  prayel 
Judgment  for  the  amount  of  their  claim.  The  administrator  demurred 
to  their  petition  and  the  demurrer  being  sustained  they  declined  m 
amend.  Their  petition  was  dismibsed  and  they  appeal.  The  boU  ques- 
ti(>n  is  the  suQlciencv  of  .the  petition. 

The  quentiou  raised  here  has  been  many  times  before  this  court, 
and  it  has  been  invariably  held  that  in  order  to  support  a  cause  of 
action  for  services  of  this  character,  rendered  a  parent  by  a  child,  it 
must  be  alleged  and  proven  that  there  was  a  direct,  positive  and  un- 
equivocal promise  on  the  part  of  the  parent  to  pay  for  such  services, 
otherwise  it  Is  presumed  that  the  services  were  gratuitously  rendered. 
In  the  case  of  Reynolds'  Adm'r  v.  Reynolds,  92  Ky.,  556,  wherein  it 
was  shown  that  a  daughter,  after  reaching  her  majority,  had  remained 
with  her  father  and  rendered  valuable  services  to  him  in  his  home,, 
this  court  held  that  she  was  not  entitled  to  compensation  therefor, 
although  it  recognized  that  the  services  which  she  rendered  were  not 
only  valuable  but  deserving,  and,  in  denying  her  right  to  recover,  said: 

"If  this  daughter  or  the  children  of  any  parents  were  permitted  ta 
claim  compensation  on  such  facts  as  are  here  presented,  then  the 
question  would  constantly  arise  between  them  as  to  the  merits  of  their 
several  claims,  and  the  obligation  on  the  parent  to  pay  each  child 
claiming  to  have  contributed  more  than  another,  and  all  enjoying  the 
comforts,  the  support  and  the  enjo3rments  of  the  same  parental  home. 
*  *  *  We  are  not  inclined  to  concur  in  the  doctrine  that  after  the 
child  arrives  at  age  the  law  raises  a  promise  to  pay  for  such  services, 
although  some  of  the  authorities  go  to  that  extent.  In  this  case  the 
children,  save  the  appellee,  had  left  the  parental  roof,  aod  she  was 
mistress  of  the  household.  *  *  *  The  filial  devotion  of  this  plaintilf 
to  her  parent  is  to  be  admired,  and  whatever  may  be  said,  and  truly 
•aid,  of  her  real  worth,  still  if  a  precedent  should  be  established  by 
which  the  mere  declaration  of  the  parent,  that  his  child  should  be  well 
paid  for  her  services,  and  she  deserved  pay,  and  he  intended  to  pro- 
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vide  for  her,  is  to  be  regarded  as  a  contract,  or  as  evidence  sufficient 
upon  whieb.  to  infer  that  such  a  contract  eidBted,  then  almost  every 
child  could  make  out  a  case  agaln^  parents  for  services  rendered  after 
arriving  at  age,  and  in  families  with  many  children  would  result,  in 
almost  every  instance,  after  the  death  of  the  parents,  in  litigation  and 
strife." 

In  the  case  of  Price  v.  Price's  Ex'r,  101  Ky.,  28,  a  claim  was  pre- 
sented by  appellant  against  the  administrator  of  her  brother's  estate, 
for  services  rendered  at  his  especial  instance  and  request,  and,  in 
compliance  with  his  earnest  entreaty,  in  house-keeping,  cooking,  wash* 
ing,  and  nursing  and  waiting  on  him  for  some  time  prior  to  his  death. 
In  denying  her  right  to  recover  this  court  said: 

"It  may  be  conceded  that  her  services  were  such  as  to  justify  her 
in  expecting  that  her  brother  would  provide  for  her  liberally.  But 
the  relationship  between  the  parties  was  such  as  to  raise  the  legal 
presumption  that  they  lived  together  as  a  matter  of  mutual  conven- 
ience, and,  with  such  relationship  existing,  the  law  will  not  imply  a 
promise  of  compensation.  •  •  •  The  law  implies  no  contract  to 
compensate  for  services  rendered  by  one  person  to  another  when  the 
parties  stand  in  relation  of  parent  and  child  or  brother  and  sister. 
Much  stricter  proof  is  and  should  be  required  in  such  cases  than  in 
caseiB  arising  between  strangers.*' 

And.  in  the  case  of  Wallace  v.  Denny's  Adm'r.,  28  Ky.  Law  Rep.,  978, 
in  which  a  son  sought  to  recover  for  services  rendered  his  mother  dur- 
ing  the  after  years  of  her  life,  this  court  held: 

"Where  the  relationship  of  the  parties  is  such  as  to  raise  the  pre- 
sumption that  they  lived  together  as  a  mutual  convenience  the  law 
does  not  imply  a  promise  that  compensation  will  be  made  for  services 
thus  rendered." 

It  may  be  admitted  that  the  services  rendered  by  appellants  to  their 
father  in  his  declining  years  were  necessary  and  were  valuable,  yet, 
In  the  absence  of  an  express  contract  and  agreement  on  his  part  to 
compensate  them  for  same,  under  the  authority  of  the  cases  above 
cited,  it  must  be  conceded  that  they  can  not  recover  therefor,  nor  do 
the  facts  alleged  in  the  pleading  justify  the  conclusion  that  at  the 
time  this  service  was  being  rendered  appellants  contemplated  making 
a  charge  therefor. 

For  the  reasons  indicated  the  Judgment  is  affirmed. 


VENTURA  HOTEL  CO.  v.  PABST   BREWING  CO. 
(Filed  April  22,  1908— iNot  to  be  reported.) 

1.  Landlord  and  Tenant— »Sale  of  Leased  Premises — Right  of  Pur- 
chaser to  Collect  Rent — By  a  sale  of  a  house  the  purchaser  acquires 
all  the  rights  of  his  vendor  and  is  entitled  to  collect  the  rents  of  that 
part  ctf  the  premises  occupied  by  any  tenant  thereof  so  long  as  such 
tenant  continues  in  occupation  under  his  contract  with  the  former 
owner. 

2.  Same — At  the  expiration  of  a  tenant's  lease,  though  there  may  be 
no  contract  for  a  renewal  thereof,  if  he  remains  in  possession  for  ninety 
days  after  the  expiration  of  his  term  he  thereby  acquires  the  right 
to  remain  the  whole  year,  and  so  on,  year  after  year,  until  he  is 
turned  out  or  abandons  the  premises  or  makes  a  new  contract. 

John  W.  Woods  and  S.  S.  Willis  for  appellant. 

Brown  ft  Malin  for  appellee. 
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Appeal  from  Boyd  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  reversing. 

Thie  appellee.  The  Pabert  Brewing  Company,  by  a  written  lease, 
rented  of  G.  W.  Wagner  (the  then  owner)  a  room  in  the  northwest 
corner  of  the  Ventura  Hotel  building,  in  Ashland,  Kentucky,  for  a 
term  beginning  August  1st,  1901,  and  expiring  August  1st,  1902,  with  a 
proYision  that  the  lessee,  by  giving  notice  to  the  lessor  in  writing 
"Uiirty  days  prior  to  the  expiration  of  the  lease,  should  have  the  op- 
tion of  extending  to  June  Ist,  1903.  During  the  term  of  the  lease, 
in  January,  1902,  the  Ventura  Hotel  Company  purchased  the  property, 
and  the  lease  was  assigned  to  it  by  Wagner.  Pending  the  first  year  of 
the  lease  the  Pabst  Brewing  Company  placed  Josselson  Brotliers 
in  possession  of  the  rented  premises  as  its  tenants,  and  they  held  and 
occupied  the  same  up  to  and  after  the  commencement  of  this  litigation. 
The  lease  in  question  is  as  follows: 

**This  lease  between  George  W.  Wagner,  of  Ashland,  Kentucky, 
party  of  the  first  part,  and  Samuel  Fine,  manager  of  Cincinnati  branch 
of  the  Pabst  Brewing  Company,  of  Cincinnati,  Ohio,  party  of  the  sec- 
ond part: 

"Witnesseth,  That  the  party  of  the  first  part,  in  consideration  of 
a  monthly  rental  of  sixty-five  (|65.00)  dollars  per  month,  pajrable  on 
the  last  day  of  each  and  every  month  from  and  after  August  1st,  1901, 
by  the  party  of  the  second  part  to  the  party  of  the  first  part., 

"Does  hereby  let,  lease  and  rent  unto  the  party  of  the  second  part, 
the  following  described  premises,  to- wit: 

"The  northwest  corner  room  on  the  ground  floor  of  the  Hotel  Ven- 
tura building,  in  Ashland,  Boyd  county,  Kentucky,  and  fronting  on  the 
south  side  of  Winchester  avenue,  between  12th  and  13th  streets  In 
said  city,  and  being  the  same  room  formerly  occupied  by  the  Tripple 
State  Natural  Gas  and  Oil  Company. 

"For  a  period  of  one  year  from  and  after  August  1st,  1901,  with  the 
privilege  of  occupying  same  thereafter  until  the  30th  day  of  June, 
1903,  at  a  monthly  rental  of  seventy-five  ($75.00)  dollars  per  month, 
payable  monthly  from  and  after  August  1st,  1902. 

"Provided,  however.  That  the  lessee  will  surrender  this  lease  and 
vacate  theee  premises  to  the  lessor  upon  twelve  months  notice,  in  the 
event  of  a  sale  of  the  property  thereby  leased  at  any  time  during  tlie 
continuance  of  this  lease. 

"Should  the  party  of  the  second  part  elect  to  occupy  said  premises 
longer  than  August  1st,  1902,  he  shall  give  to  the  party  of  the  first 
part  written  notice  of  such  intention  at  least  thirty  days  prior  to 
August  1st,  1902,  and  the  giving  of  such  notice  shall  extend^  tliis 
lease  until  June  30th,  1903,  unless  terminated  by  sale  of  property 
as  herein  provided,  and  the  rental  after  August  1st,  1902,  at  seventy- 
five  (175.00)  dollars  per  month  as  hereinbefore  provided. 

"Should  the  party  of  the  second  part  fall  to  pay  his  rental  as  same 
becomes  due,  the  party  of  the  first  part  may,  at  his  election,  require 
the  party  of  the  second  part  to  surrender  and  give  possession  of  said 
premises  upon  ten  days  notice  that  such  possession  is  desired. 

"In  witness  whereof,  this  contract  has  been  executed  in  duplicate, 
this  29th  day  of  July,  1901.   . 

"PABST  BREWING  COMPANY. 

"Cincinnati  Brandi, 
"SAfMTlML  F^^  MG'R. 
"GEORGE  W.  WAGNBat/* 

The  Pabst  Brewing  Company  did  not  extend  the  lease  by  giviii^ 
thirty  days*  notice  in  writing  as  provided  by  its  terms,  but  the  sub- 
tenants, Josselson  Brothers,  continued  to  occupy  the  premises  Trlth 
the  consent  of  appellant,  as  said  before,  up  to  and  after  tliis  litigation 
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commenced.  After  the  expiration  of  the  first  year  of  the  lease  the 
rent  was  paid  either  by  the  Bapst  Brewing  Company  or  its  sub^nants  up 
to  October  1st,  1902,  after  which  time  both  refused  to  pay  further.  Two 
suits  were  instituted  by  the  appellant  to  recover  the  rent  for  the  three 
monltbs  of  October^  November  and  December.  One  of  these  was  in- 
stituted in  the  Boyd  Circuit  Court,  and  the  other  in  the  Boyd  Quarterly 
Court;  but  the  suit  In  the  quarterly  court  was  transferred  to  the 
circuit  court,  and  there  the  two  actions  were  consolidated,  and  there- 
after treated  as.  one  action  for  the  sum  of  two  hundred  and  twenty-five 
dollars,  being  the  aggregate  of  rent  claimed  to  be  due  for  the  three 
months  at  seventy-five  dollars  per  month. 

In  the  answer  to  the  action  originally  instituted  in  the  Boyd  circuit 
court  the  appellant  undertook  to  traverse  all  of  the  material  allega- 
tions of  the  petition,  but  subsequently  withdrew  all  of  the  material 
denials  of  its  answer,  and  for  all  practical  purposes  stood  upon  the 
defense  alleged  in  the  answer  and  counter-claim  filed  originally  In  the 
quarterly  court,  but  transferred  to  the  circuit  court  as  before  said. 

In  Its  petition  the  appellant,  In  stating  its  cause  of  action  for  the 
rent  due,  alleged  affirmatively  that  the  appellee  failed  to  take  advan- 
tage of  that  provision  of  the  lease  which  entitled  it  to  an  extension 
thereof  by  giving  to  the  lessor  thirty  days'  written  notice  of  its  de- 
sire so  to  do;  but  that  appellant  had  entered  into  a  verbal  agreement 
wtth  the  appellee  for  it  to  remain  in  the  demised  premises  until  Jan- 
uary, 1903,  at  a  rental  of  seventy-five  dollars  per  month.  This  alle- 
gation was  controverted  by  the  answer.  In  the  answer,  filed  originally 
in  the  quarterly  court — transferred  as  before  said,  and  which  may  now 
be  treated,  for  all  practical  purposes,  as  a  second  paragraph  of  the  orig- 
inal answer — the  defendant  sets  out  the  lease  between  the  parties, 
in  extenso,  and  alleges  that,  with  the  consent  of  the  lessor,  it  had  sub- 
let the  premises  to  Josselson  Bros.;  that  Josselson  Bros,  had 
obtained  the  consent  of  the  lessor  to  remain  in  possession  of 
the  demised  premises  until  January,  1903,  and  that  they  had  paid 
the  rent  to  the  lessor  until  it  wrongfully  broke  the  lease  by  depriving 
the  sub-tenants  of  the  use  of  the  lavatory  of  the  hotel,  thereby  par- 
tially evicting  them  and  seriously  injuring  their  business.  In  its  coun- 
terclaim appellee  claims  damages  in  the  sum  of  two  hundred  and 
fifty  dollars,  accruing  to  it  by  reason  of  the  injury  to  its  sub-tenants, 
and  alleges  that  the  latter  are  proper  parties,  and  calls  on  them  to  come 
in  and  answer,  which  they  did,  setting  up  the  same  facts  with  regard 
to  the  sub-leasing  of  the  premises  to  them,  and  their  payment  of  the 
rent  to  the  landlord,  except  for  the  months  of  October,  November  and 
December,  and  alleging  the  wrongful  deprivation  of  the  use  of  the 
lavatory  and  their  consequent  injury.  A  general  demurrer  was  sus- 
tained to  the  pleading  of  the  sub-tenants,  and  they,  failing  to  amend, 
their  petition  was  dismissed  without  prejudice  to  their  right  to  bring 
another  action  for  the  same  cause  at  another  time;  and  of  this  judg- 
ment they  are  not  complaining. 

Afterwards,  the  appellant  filed  what  it  calls  a  substitute  petition, 
which,  as  we  understand  it,  in  nowise  changed  the  issues  between  it 
and  appellee. 

Upon  the  trial,  after  the  evidence  of  the  appellant  was  in,  the  trial 
court  sustained  a  motion  for  a  peremptory  instruction  to  the  jury 
to  find  for  the  appellee,  which  was  done;  and  to  test  the  correctness 
of  this  judgment  the  appellant  has  prosecuted  this  appeal. 

The  pleadings  in  this  case  are  more  than  usually  confused,  but, 
after  carefully  considering  them,  we  are  convinced  that  this  case  was 
allowed  to  go  off  on  a  wholly  immaterial  issue.  It  seems  to  have  been 
considered  by  the  trial  court  that  the  appellant's  cause  of  action  rested 
upon  the  verbal  agreement  set  out  in  the  petition,  by  which  it  alleged 
that  it  permitted  the  Pabst  Brewing  Company  to  remain  in  the  de- 
mised premises  after  August  1st,  1902,  until  January  1st,  1903.    This 
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allegation  was  wholly  immaterial.  The  lease  speaks  for  itself.  Wben 
the  appellant  purchased  the  property,  as  is  not  denied,  it  became  en- 
titled to  all  the  rights  of  its  vendor  under  he  existing  lease  both 
by  the  assignment  of  the  lease  to  it  and  also  under  the  provisions  of 
section  2304  of  the  Kentucky  Statutes.  Whether  the  lessee  took  ad- 
vantage of  the  right  to  extend  the  lease  for  an  additional  year  by  giv- 
ing the  thirty  days*  notice  in  writing,  is  immaterial.  As  a  matter  of 
fact,  it  retained  possession  of  the  premises  through  its  sub-tenants, 
Josselson  Brothers,  and  until  they  surrendered  the  premises  it  was 
liable  for  the  rent.  The  possession  of  the  sub-tenants  was  the  pos- 
session of  appellee,  and,  as  long  as  they  remained  in  the  premises, 
appellee  was  liable  for  the  rent  stipulated  in  the  written  contract. 
Of  course,  we  do  not  mean  that  the  sub-tenants,  with  the  consent 
of  appellant  might  not  have  surrendered  possession  at  the  end  of 
the  term  and  taken  out  a  new  lease  for  themselves;  but  this  is  not 
alleged  to  be  true.  The  allegation,  that  the  sub-tenants  obtained  the 
right  to  stay  in  the  premises  until  January,  1903,  does  not  constitute 
an  allegation  of  a  tenancy  in  their  name.  There  is  nothing  inconsist- 
ent between  this  allegation  and  Josselson  Brothers  holding  on 
as  sub-tenants  of  appellee.  The  court  and  counsel  for  appellee  seem 
to  have  been  under  the  impression  that  it  was  necessary,  in  order 
that  appellant  could  recover,  that  it  should  be  able  to  establish  the 
verbal  contract  alleged  by  it,  that  appellee  might  remain  in  the  prem- 
ises until  January,  1903;  and  the  court  held  that  it  failed  to  do  this 
because  it  was  not  able  to  show  that  the  agent  with  whom  the  verbal 
contract  of  extension  was  made,  was  authorized  to  bind  his  princi- 
pal (the  appellee)  in  the  matter  of  the  extension;  wholly  overlooking 
the  fact  that  whether  or  not  appellee  obtained  permission  to  remain 
in  the  leased  premises  after  August,  1902,  that,  as  a  matter  of  fact, 
it  did  remain  in  possession  of  the  premises  thereafter,  and  the  cause 
of  action  of  appellant  was  based  upon  the  actual  occupancy  of  the 
premises,  and  not  upon  the  verbal  consent  of  appellant  that  this  might 
be  done. 

Assuming  that  there  was  no  verbal  contract  between  appellant  and 
appellee,  by  which  the  latter  acquired  the  right  to  remain  in  possession 
of  the  leased  premises  from  August  1st,  1902,  to  January  1st,  1903. 
under  the  statute  (section  2295  ,of  the  Kentucky  Statutes),  if  it  re- 
mained in  possession  ninety  days  after  the  expiration  of  the  term, 
it  would  have  obtained  the  right  to  remain  the  whole  year,  holding 
under  the  contract,  and  so  on  from  year  to  year,  until  the  premises 
were  abandoned,  or  it  was  turned  out  of  possession,  or  made  a  new 
contract.  And  certainly  it  will  not  me  questioned,  that,  if  it  did  remain 
In  possession,  it  was  bound  for  the  rent. 

Not  only  is  it  not  alleged  that  the  sub-tenants  rented  the  premises 
on  their  own  account  after  August  1st,  1902,  but  the  contract  for  appel- 
lee to  remain  in  possession  until  January,  1903,  is  specifically  pleaded 
by  the  appellee.  After  setting  forth  the  written  lease  between  Wagner 
and  it,  the  appellee  in  its  answer  makes  the  following  statement: 

"But  said  leased  premises  had  theretofore,  with  the  consent  of  said 
Wagner,  been  sub-let  to  Frank  and  Alex  Josselson  to  have  and  to  use 
and  enjoy  in  accordance  with  said  lease,  and  thereafter  and  before  the 
assignment  claimed  by  the  plaintifP  from  said  Wagner,  said  thirty 
<days'  notice,  provided  by  said  agreement,  being  waived,  this  defendant 
being  interested  in  having  said  Josselsons  occupy  same,  said 
Wagner  and  Fine  and  Josselsons  made  an  additional  agree- 
ment, to-wit:  That  the  said  lease  should  be  and  was  extended  to  and 
terminated  January  1st,  1903,  and  that  said  Josselsons  should  have, 
hold  and  enjoy  same  as  he  then  was  using  and  having  same  and  ap- 
purtenances for  said  time  and  to  pay  this  defendant,  and  this  defendant 
jpay  said  Wagner  therefor,  the  sum  of  $75.00  per  month." 
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F6r  all  practical  purposes  this  allegation  of  defendant's  answer 
is  the  very  allegation  made  by  the  appellant  in  its  petition  and  its 
substitute  petition,  and  which  the  court  non-suited  the  plaintiff  because 
it  could  not  prove;  the  only  difference  between  the  allegation  in  the 
answer  and  that  in  the  petition  being  that  in  the  petition  the  extension 
is  said  to  have  been  granted  by  appellant,  and  in  the  answer  it  is  said 
to  have  been  granted  by  appellant's  assignor. 

Upon  the  whole  case,  we  are  of  opinion  that  if  the  appellee  has  a 
defense  at  all,  it  is  because  of  the  alleged  partial  eviction  of  its  sub- 
tenants by  the  wrongful  acts  of  the  landlord.  We  do  not  pass  upon  the 
merit  of  this  defense — it  not  being  necessary  to  do  so;  but  assuming 
< without  deciding)  that  the  counter-claim  contains  a  cause  of  action 
for  a  violation  of  the  lease  on  the  part  of  the  landlord,  these  affirma- 
tive allegations  were  placed  in  issue  by  the  reply,  and  the  burden  of 
proof  was  upon  the  appellee,  and,  in  default  of  establishing  the  counter- 
claim, the  appellant  was  entitled  to  a  Judgment  for  the  rent  it  claimed — 
it  not  having  been  claimed  that  payment  thereof  had  been  made. 

For  these  reasons,  the  judgment  is  reversed  for  proceedings  con- 
sistent herewith. 
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(Piled  April  22,  1908— ^Not  to  be  reported.) 

1.  Contracts— Action  on— ^Breach  or  Rescission — ^Facts  Authorizing — 
Bemedy  Sought — It  is  not  every  case  of  breach  of  contract  or  a  fail- 
ure to  perform  stipulated  contract  duties  with  reference  to  an  article, 
that  will  authorize  a  rescission  of  the  contract.  Generally  the  parties 
must  look  to  an  action  in  damages  for  a  remedy.  Rescission  may  be 
invoked  when  no  other  remedy  will  afford  adequate  relief  and  the 
parties  can  not  obtain  reasonable  satisfaction  in  damages. 

2.  Same — Sale  of  Hemp — Contract  to  Stack— <Jare  Implied — ^Action 
for  Breach — -Proper  Remedy— ^In  an  action  by  the  purchaser  for  dam- 
ages lor  a  breach  of  contract  for  the  sale  of  a  lot  of  hemp  at  a  stipu- 
lated price,  which  the  seller  agreed  to  haul  and  stack  in  good  con- 
dition by  a  named  date,  alleging  that  it  was  negligently  stacked  and 
•exposed  to  the  weather  and  thereby  injured  in  value.  Held — ^That 
although  the  contract  did  not  provide  that  the  hemp  should  be  take  a 
care  of,  and  stacked  in  a  careful  and  prudent  manor,  the  contract 
implied  that  the  seller  would  care  for  it  in  the  usual  and  customary 
manner,  and  the  proper  action  of  the  purchaser  was  for  a  breach  of 
the  contract,  and  not  for  a  rescission. 

3.  Same — Acceptance  by  Purchaser — Condition  not  Discernible- 
Right  of  Inspection — ^In  this  action  the  purchaser  having  paid  a  large 
part  of  the  purchase  price  of  the  hemp  and  not  being  able  to  ascer- 
tain the  exact  damage  done  to  it  until  the  stacks  were  opened  and 
the  hemp  examined  had  the  right  to  accept  it  and  bring  an  action  to 
recover  the  damages  sustained  by  the  failure  of  the  seller  to  put  the 
hemp  in  proper  condition,  according  to  the  contract. 

4.  6ame  —  Damages  Recoverable  —  Negligence  of  Purchaser  —  Con- 
sideration of  Sale — In  such  case,  however,  If  after  the  seller  put  the 
hemp  in  stacks,  the  purchaser  permitted  it  to  remain  in  stacks  for 
an  unreasonable  length  of  time  and  it  was  damaged  by  his  failure 
to  remove  it,  he  could  not  recover  for  such  damage,  neither  could  the 
purchaser  show  on  the  trial  or  recover  damages  for  the  use  for  which 
the  hemp  was  intended,  as  such  use  formed  no  part  of  the  consider- 
ation of  the  sale. 

J.  A.  Sullivan  for  appellant. 
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J.  Tevis  Cobb  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

The  Summers  Fiber  Company  in  1903  and  1904  had  established  tn 
Madison  county  a  plant  for  the  purpose  of  converting  hemp,  in  its 
raw  state,  into  fiber,  to  be  used  in  making  binding  twine,  and  on 
December  21,  1903,  it  entered  into  the  following  contract  with  the 
appellee,  Walker,  a  Madison  county  farmer: 

'*This  agreement  by  and  between  James  Walker,  of  the  first  part, 
and  the  Summers  Fiber  Company,  of  the  second  part,  Witnesseth: 
The  party  of  the  first  part  has  this  day  sold  to  the  party  of  the  second 
part  45  and  21-100  net  acres  of  hemp  at  $36  per  acre. 

'•The  party  of  the  first  part  agrees  to  haul  the  hemp  to  the  second 
party  situated  on  the  border  of  the  Arbuckle  farm,  nearest  the  mill 
of  the  second  party,  and  stack  same  in  stacks,  approved  by  the  second 
party,  where  second  party  may  designate,  as  soon  as  the  hemp  is 
in  suitable  condition  for  stacking. 

"The  first  party  hereto  further  agrees*  to  haul  the  clean  fiber  manu- 
factured from  this  hemp  from  the  mill  of  the  second  party  to  the 
Silver  Creek  freight  station  of  the  L.  &  N.  R.  R.  Co.,  free  of  ex- 
pense to  the  second  party.  In  consideration  of  the  above,  the  second 
party  agrees  to  pay  to  the  first  party  on  the  second  day  of  January, 
1904,  $406  and  89-100  dollars  ($406.89),  on  the  first  day  of  March  $610 
and  33-100  dollars,  and  on  the  first  day  of  April  $610  and  33-100  dollars. 

"It  Is  further  agreed  by  parties  hereto  that  any  damage  to  the  hemp, 
resulting  from  the  first  party's  neglecting  to  haul  the  hemp  as  soon 
as  it  is  in  suitable  condition  to  stack,  shall  be  deducted  from  the 
purchase  price  herein  specified." 

The  hemp  was  not  stacked  by  Walker  until  the  last  days  of  March, 
the  stacking  being  completed  by  the  1st  of  April,  1904.  Before  the 
hemp  was  stacked,  and  while  it  was  in  the  shock,  and  in  January  and 
February,  1904,  the  fiber  company  wrote  several  letters  to  Walker, 
calling  his  attention  to  the  fact  that  the  shocks  had  blown  down  and 
that  the  hemp  was  being  damaged  by  the  condition  in  which  it  was 
permitted  to  remain,  and  on  March  26,  1904,  it  wrote  the  following 
letter: 

"We  wish  to  call  your  attention  to  the  fact  that  your  prolonged 
delay  in  stacking  and  caring  for  the  hemp  has  caused  a  heavy  depre- 
ciation in  value.  The  shocks  have  been  allowed  to  remain  down  and 
bad  weather  has  weathered  the  hemp  from  this  cause.  Furthermore, 
you  went  over  your  field  and  tied  the  hemp  in  bundles,  thus  exposing 
the  inside  of  the  shock  to  the  weather  and  left  the  hemp  in  this  state 
until  a  large  percentage  of  the  hemp  is  badly  weathered.  We  have 
frequently  called  your  attention  to  this  fact  without  effect. 

"We  wish  to  advise  you  that  the  final  payment  will  not  be  made 
until  you  Btack  the  hemp  as  per  contract,  and  will  hold  you  responsible 
for  the  loss  occasioned  by  this  negligence." 

On  April  24,  1904,  Walker  sent  to  the  company  the  following  reply 
to  the  above  letter: 

"Tours  of  the  26th  last  to  hand  and  contents  carefully  noted,  so 
would  like  to  have  you  come  there  by  May  1,  1904,  and  receive  my 
hemp,  settle  with  me,  and  the  writer  will  turn  it  over  to  you," 

On  If  ay  26,  1904,  the  company  wrote  Walker  the  following  letter: 

"Pursuant  to  your  request,  I  called  you  on  the  telephone  before 
leaving  for  the  North,  confirming  conversation  of  to-day  we  beg  to 
Btate. 

'That  we  have  made  you  two  propositions,  both  of  which  you  have 
refused.  We  offer  to  settle  arbitrarily  for  $300  of  contract  price. 
We  further  made  you  the  proposition  to  let  the  hemp  stand  where  it 
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is  until  we  can  ran  it  through  and  guage  the  damage  by  actual  re- 
sults. As  an  element  of  good  faith,  we  agree  to  pay  you  $200  on  ac- 
count, if  this  proposition  was  accepted. 

"Haying  made  you  a  proposition  for  arbitrary  settlement  and  an- 
other by  which  we  could  guage  the  damage,  we  think  we  have  done 
all  one  could  reasonably  expect.  This  we  consider  especially  true, 
as  the  fault  lies  with  you.  Tou  have  repeatedly  admitted  that  the 
hemp  was  damaged  and  that  the  damage  was  due  to  yourself,  or 
your  agent's  negligence. 

"Our  Kr.  White  will  be  pleased  to  see  you  at  any  time  and  re- 
eelTe  firom  you  a  proposition,  in  case  you  should  care  to  make  one. 
We  beg  to  again  state  to  you  that  we  would  be  pleased  to  have  this 
matter  settled  and  are  ready  to  settle  at  any  time  the  damage  can  be 
reasonably  appraised.  We  can  not  accept  an  arbitrary  figure  unless 
it  is  sufficient  to  protect  us." 

Walker  declined  to  accept  the  propositions  of  settlement  contained 
in  this  letter,  but  offered  to  deduct  $100  from  the  purchase  price, 
which  the  company  refused  to  accept. 

It  is  convenient  here  to  state  that  the  hemp  was  stacked  on  premises 
owned  by  or  in  the  control  of  Walker,  and  that  the  company  had  paid 
to  him  the  installments  on  the  purchase  price  payable  in  January  and 
in  March,  leaving  due  the  payment  of  $610.33  that  was  payable  on 
April  1. 

After  the  correspondence  above  mentioned  between  the  parties, 
no  further  action  was  taken  by  either  until  August,  1904,  when  the 
company  filed  its  petition  in  equity,  in  which  it  charged  that 
Walker  failed  to  put  the  hemp  in  suitable  condition  for  stacking, 
and  failed  to  bundle  the  hemp  and  haul  the  same  as  soon  as  it  was 
in  suitable  condition,  or  to  properly  stack  it.  That  after  the  con- 
tract was  made,  many  of  the  shocks  blew  down,  others  were  partially 
disarranged,  and  Walker  left  it  in  this  condition,  exposed  to  the 
weather  until  much  of  it  became  badly  weather-worn  and  rotten, 
and  when  re-shocked  it  was  so  negligently  done  as  to  leave  the  hemp 
in  bad  condition — the  result  of  his  careless  handling  and  failure  to 
give  it  proper  attention  being  that  the  hemp  was  unsuitable  for  the 
purpose  for  which  it  was  bought.  It  further  charged  that  Walker 
had  refused  to  deliver  any  of  the  hemp  until  the  last  payment  was 
made,  and  it  refused  to  make  said  payment  or  receive  the  hemp 
because  of  its  condition.  It  further  set  out  that  the  extent  to  which 
the  hemp  was  injured  and  reduced  in  value  was  uncertain  and  im- 
possible of  accurate  ascertainment  until  after  the  fiber  could  be  ex- 
tracted and  manufactured.  It  asked  that  the  contract  be  rescinded, 
and  for  a  Judgment  against  Walker  for  the  recovery  of  the  payments 
made  to  him. 

Tbe  lower  court  sustained  a  general  demurrer  to  this  petition  upon 
the  ground  that  it  did  not  present  a  state  of  case  authorizing  a  re- 
scission of  the  contract.  Thereupon  the  company  filed  an  amended 
petition,  setting  out  the  contract  and  the  alleged  breaches  thereof 
by  Walker,  and  that  the  salable  value  of  the  hemp  had  been  damaged 
$1,000^  for  which  sum  it  asked  Judgment.  When  this  pleading  was 
filed,  the  action  was  transferred  to  the  ordinary  docket,  and  the  plead- 
ings completed — ^Walker  making  his  answer  a  counterclaim  against 
the  company,  and  seeking  to  recover  from  it  the  $610.33  due  on  April 
1,  no  pait  of  which  had  been  paid.  Upon  a  trial  before  a  Jury,  the 
company  was  allowed  $300  in  damages— Walker  recovering  on  his 
counterclaim,  except  to  this  extent. 

We  are  asked  to  reverse  the  Judgment  on  this  verdict,  first,  because 
of  the  assigned  error  of  the  lower  court  in  sustaining  a  general  de- 
murrer to  Uie  petition,  seeking  a  rescission  of  the  contract;  second, 
in  misinstructing  the  Jury;  third,  in  striking  from  the  petition  the 
allegations  as.  to  the  purpose  for  which  the  hemp  was  purchased  and 
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Walker's  knowledge  thereof,  and  in  refusing  to  admit  evidence  upon 
this  point. 

At  the  very  outset,  it  may  be  remarked  that  although  the  contract 
did  not  provide  that  the  hemp  should  be  shocked,  taken  care  of  and 
stacked  In  a  careful  and  prudent  manner,  yet  It  was  nevertheless  the 
duty  of  Walker  to  have  done  this.  The  contract  implied  that  he  would 
care  for  the  hemp  in  the  usual  and  customary  manner.  This  was  evi- 
dently contemplated  by  the  parties  and  may  be  considered  as  much  a 
part  of  the  contract  as  if  expressly  stipulated  in  it.  It  may  also  be 
conceded  that  the  hemp  was  not  given  proper  attention  in  the  field 
and  that  it  was  defectively  stacked,  and  further  that  a  considerable 
portion  of  it  was  damaged  by  the  failure  of  Walker  to  use  due  care 
in  these  particulars.  When  the  suit  was  brought  the  hemp  was  in 
the  possession  of  Walker.  He  refused  to  deliver  or  surrender  it  until 
rhe  last  payment  was  made.  This  payment  was  long  over-due  when 
Che  action  was  instituted,  as  the  company  would  not  accept  the  )iemp 
ixcept  on  the  terms  mentioned  in  its  letter  of  May  28.  Looking  at 
the  case  from  this  standpoint,  which  states  in  substance  the  averments 
ot  the  petition,  the  first  question  is,  did  the  lower  court  err  in  sustain- 
ing a  demurrer  to  the  petition,  which  was  in  effect  ruling  that  the  com- 
pany was  not  entitled  to  a  rescission  of  the  contract.  It  is  manifest 
from  the  letter,  written  by  the  company  on  May  26,  that  it  did  not 
regard  the  hemp  worthless  or  consider  that  Walker,  by  his  failure 
to  give  it  proper  attention,  had  wholly  destroyed  its  value.  Nor  is 
this  claim  made  in  the  petition.  The  company  in  the  petition  which 
stated  the  case  in  its  behalf  as  strong  as  the  facts  warranted,  did 
not  show  itself  entitled  to  a  rescission  of  the  contract.  The  respec- 
tive rights  and  remedies  of  the  buyer  and  seller  of  commodities  of 
this  character  under  facts  like  these  can  be  ascertained  and  fixed  with 
reasonable  certainty  In  an  action  at  law  for  damages.  It  Is  not 
every  case  of  a  breach  of  contract  or  a  failure  to  perform  stipulated 
contract  duties  with  reference  to  an  article  that  will  authorize  a  re- 
scission of  the  contract.  Generally,  the  parties  must  look  to  an  action 
in  damages  for  a  remedy.  Rescission  goes  to  the  very  root  of  the 
contract.  It  proceeds  upon  the  theory  that  the  cod  tract  should  be 
entirely  set  aside  and  the  parties  restored  to  the  position  they  oc- 
cupied before  the  contract  was  made.  It  is  more  frequently  resorted 
to  in  matters  involving  real  estate,  although  the  doctrine  may  be  in- 
voked in  controversies  concerning  personal  property  when  no  other 
remedy  will  afford  adequate  relief  and  the  parties  can  not  obtain 
reasonable  satisfaction  In  damages. 

In  American  &  English  Encyclopaedia  of  Law,  volume  24,  page  611, 
It  Is  well  said:  "In  order  for  the  court  to  grant  relief  by  way  of  re- 
scission the  case  presented  must  embrace  facts  bringing  it  within 
some  recognized  head  of  equity  jurisdiction,  such  as  fraud,  accident, 
mistake  duress,  undue  influence,  or  the  like,  or  at  least,  it  must  be 
shown  that  the  complainant  if  denied  equitable  relief  will  sustain 
an  injury  for  the  redress  of  which  a  court  of  common  law  can  afford 

no  adequate  remedy."  .     .  ,  x  ^   i.     #      a 

Here,  it  is  not  insisted  that  the  contract  is  tainted  by  fraud,  ac- 
cident,'  mistake,  duress  or  undue  influence;  nor  is  it  claimed  that 
there  was  a  total  failure  of  consideration;  or  that  Walker  was  insol- 
vent or  that  any  damages  awarded  could  not  be  recovered.  In  short, 
the  petition  failed  to  state  any  ground  of  equitable  jurisdiction  author- 
izing a  rescission  of  the  contract. 

It  Is  argued  that  as  the  hemp  was  in  the  possession  of  Walker,  and 
he  refused  to  deliver  it  until  the  last  payment  was  made,  that  if  the 
company  made  the  last  payment  and  accepted  the  hemp,  knowing  Its 
condition,  it  would  waive  its  right  to  recover  from  him  damages  for 
his  breach  of  the  stipulations  of  the  contract  by  which  he  was  obligated 
to  take  proper  care  of  the  hemp.    That  Walker  would  have  received 
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for  his  hemp  the  full  purchase  price  and  the  company  be  left  without 
redress  oa  account  of  the  damages  sustained  by*  his  breach.  This 
is  not  our  understanding  of  the  law  of  the  case.  The  company  had 
paid  a  part  of  the  purchase  price,  and  refused  to  pay  the  remainder. 
Walker  had  possession  of  the  property,  and  declined  to  surrender  it 
imtil  the  entire  purchase  price  was  paid.  Under  this  state  of  case, 
what  were  the  rights  and  remedies  of  the  respective  parties?  It  is 
said  in  Munford  v.  Kevil,  109  Ky.,  24G,  which  was  a  case  in  many 
respects  like  this,  that  *^he  rule  in  this  State  is  that  where  there  is  a 
contract  to  deliver  goods  or  chattels  of  a  particular  description  or 
quality,  at  a  future  day,  and  tiie  vendor  tenders  goods  not  of  the  agreed 
description  or  quality  in  discharge  of  the  contract,  and  the  vendee, 
after  inspecting  them  or  having  had  a  fair  opportunity  to  do  so,  re- 
ceives them  in  discharge  of  the  contract,  he  can  not  thereafter  main- 
tain an  action  against  the  vendee  to  recover  damages  for  the  defects 
in  the  description  or  quality.  The  stipulation  that  goods  of  ii  certain 
description  or  quality  are  to  be  delivered  is  made  the  essential  part 
of  the  contract  which  must  be  complied  with  by  the  vendor  as  a  con- 
dition preceding  the  obligation  of  the  vendee  to  receive  the  goods 
and  pay  for  them.  And  if  the  goods  are  not  of  the  description  or 
quality  described,  the  vendee  has  the  right  to  reject  them  and  hold 
the  vendor  responsible  in  damages.  But  if  he  inspects  the  goods, 
or  after  having  had  a  fair  oportunity  to  do  so,  receives  them  in  dis- 
charge of  the  contract,  although  they  are  not  of  the  description 
and  quality  sold,  he  waives  their  defects  by  their  acceptance  and  is 
not  entitled  to  recover  damages."     (Jones  v.  McBwan,  91  Ky.,  376.) 

But  this  general  rule  is  subject  to  exceptions,  one  of  which  is 
illustrated  by  the  Munford  case.  It  is  more  particularly  applicable 
when  no  part  of  the  purchase  money  has  been  paid,  and  when  the  pur- 
chaser is  in  a  position  that  he  can  refuse  to  accept  the  articles  without 
sustaining  any  loss  except  such  as  might  grow  out  of  the  difference 
between  their  market  price  and  the  price  he  agreed  to  pay;  and  if 
in  this  class  of  cases  the  purchaser,  with  full  knowledge  of  the  de- 
fects in  the  article  accepts  it  in  discharge  of  the  cantract,  he  will 
be  held  to  have  waived  his  right  to  recover  damages.  But,  under 
the  facts  of  this  case,  if  the  company  could  not  accept  the  hemp, 
and  after  a  thorough  inspection,  recover  the  damages  they  suffered 
by  the  failure  of  Walker  to  care  for  it  as  provided  in  the  contract, 
the  company  would  be,  in  a  laeasure,  remediless,  or  at  least,  denied 
the  right  to  recover  compensation  for  the  loss  sustained.  The  hemp 
being  hi  the  possession  of  Walker,  who  refused  to  deliver  it  until 
the  full  purchase  price  was  paid,  it  would  be  a  most  unreasonable 
rule  to  lay  down  that  the  compauy  could  not  receive  the  hemp  with- 
out waiving  its  right  to  recover  damages.  The  result  of  such  a  rule 
would  be  that  if  Walker  failed  or  refused  to  take  any  action,  it  must 
see  the  hemp  for  which  it  had  paid  two-thirds  of  the  purchase  price 
rot  in  the  field  and  become  totally  woithless,  thereby  possibly  causing 
it  to  lose  the  money  it  had  advanced,  or  else  by  accepting  the  hemp, 
waive  the  right  to  the  damages  it  ought  to  recover. 

Our  view  of  the  law  applicable  to  this  case  is,  that  on  the  one  hand. 
Walker  might,  at  any  time  after  the  hemp  was  stacked,  have  brought 
a  suit  against  the  company  to  recover  the  balance  of  the  purchase 
price.  On  the  other  hand,  the  company,  having  paid  a  large  part  of 
the  purchase  price,  and  not  being  able  to  ascertain  the  exact  damage 
done  to  the  hemp  until  the  stacks  were  opened  and  the  hemp  ex- 
auiined,  had  the  right  to  accept  it  and  bring  an  action  against  Walker 
to  recover  the  damages  sustained  by  his  failure  to  put  the  hemp 
in  proper  condition,  according  to  the  contract;  or  it  might  have  ap- 
plied to  the  court  to  appoint  a  receiver  to  take  charge  of  the  hemp, 
if  it  wee  in  danger  of  bein^  lost  or  materially  injured,  for  the  purpose 
of  preserving  it,  until  the  rights  of  the  respective  parties  could  he 
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adjudged.  We  think  this  remedy  is  allowable  under  section  298,  of 
the  Civil  Code,  as  fhe  purchaser  who  has  paid  a  part  of  the  purchase 
price  has  a  lien  as  between  the  parties  upon  the  property  purchased. 

A  number  of  witnesses  were  introduced,  and  there  was  conflict  in 
the  testimony,  as  to  the  condition  of  the  hemp,  and  the  extent  of  the 
damage  done  It;  and  the  court  instructed  the  jury  that:  "If  they 
believed  from  the  evidence  that  the  defendant,  Walker,  after  selling 
his.  hemp  to  the  plaintiff,  failed  to  use  such  diligence  in  caring  for 
same  as  the  jury  might  believe  from  the  evidence  was  reasonably 
necessary,  in  order  to  preserve  the  hemp,  and  bring  it  to  a  reasonably 
suitable  condition  for  stacking,  or  fail  to  haul  and  stack  same  as 
soon  as  it  was  in  a  suitable  condition  to  stack,  or  that  he  failed  to 
stack  said  hemp  in  such  manner  that  met  the  approval  of  plaintiff; 
tfnd  if  the  jury  further  believe  from  the  evidence  that  by  reason  of 
defendant's  failure  to  so  care  for  said  hemp  or  to  so  haul  same,  or  to 
so  stack  same,  said  hemp  was  damaged  and  rendered  less  valuable, 
the  jury 'should  allow  the  plaintiff  such  a  sum  in  damages  as  they 
may  believe  from  the  evidence  will  fairly  and  reasonably  represent 
the  depreciation,  if  any,  in  the  value  of  the  hemp,  due  to  the  defend- 
ant's failure,  if  any,  to  use  such  diligence  as  is  above  defined  to  pre- 
serve said  hemp  and  bring  it  to  a  reasonably  suitable  condition  for 
stacking,  or  to  defendant's  failure,  if  any,  to  so  haul  same,  or  to  his 
failure,  if  any.  to  stack  said  hemp  In  the  manner  that  met  the  ap- 
proval of  plaintiff,  not  exceeding  $1,000,  the  amount  claimed  by  plain- 
tiff on  that  account.  But,  if  the  jury  believe  from  the  evidence  that 
the  plaintiff  kept  said  hemp  in  the  stack  for  an  unreasonable  length 
of  time  after  it  was  delivered  to  plaintiff,  the  jury  should  not  allow 
the  plaintiff  any  damages  which  they  might  believe  from  the  evidence 
occurred  to  said  hemp,  if  any,  by  its  being  kept  in  the  stack  for  an 
unreasonable  length  of  time." 

This  instruction  is  criticised  by  counsel  for  appellant  because  It 
virtually  fixed  the  date  when  the  hemp  was  put  in  stacks  as  the  time 
when  the  damage  should  be  estimated  and  directed  the  jury  that  If 
the  company  permitted  the  hemp,  to  remain  in  the  stacks  for  an  un- 
reasonable length  of  time,  they  should  not  allow  any  damages  accrued 
after  it  was  stacked.  Walker's  obligation  was  to  put  the  hemp  in 
stacks,  and  if  after  that  time  the  company  permitted  it  to  remain  in 
the  stacks  and  it  was  damaged  by  the  failure  to  remove  it,  it  couM  not 
recover  from  Walker  this  damage.  Walker  could  not  control  the  action 
of  the  company  after  he  stacked  the  hemp.  If  it  was  stacked  properly 
his  duty  in  this  particular  was  completed.  If  it  was  not  properly 
stacked,  the  company  had  a  right  to  look  for  redress  to  the  remedies 
heretofore  pointed  out.  Walker  should  not  be  held  responsible  for 
anything  that  happened  to  the  hemp  after  it  was  stacked,  due  to  the 
failure  of  the  company  to  remove  it  within  a  reasonable  time. 

Nor  did  the  court  err  in  striking  from  the  petition,  or  in  failing 
to  permit  the  appellant  company  to  show  the  use  for  which  the  hemp 
was  intended,  or  that  this  was  known  to  Walker.  Walker  was  bound 
by  the  contract  to  take  reasonable  and  proper  care  of  the  hemp,  and 
this  was  the  full  measure  of  his  duty.  The  use  for  which  it  was 
intended  was  entirely  immaterial.  It  did  not  affect  the  question  of 
damages,  because  the  measure  of  damages  was,  as  stated  by  the  court, 
the  depreciation  in  the  value  of  the  hemp  sustained  by  reason  of  the 
failure  of  Walker  to  use  reasonable  care  in  attending  to  and  stack- 
ing it. 

The  point  is  made  that  the  company  under  the  verdict  and  judg:ment 
is  required  to  pay  the  whole  costs,  when  It  should  have  had  a  judsment 
for  its  costs  on  so  much  of  the  issue  as  related  to  the  question  of 
damages,  as  it  recovered  $300  in  damages,  and  there  was  no  dispule 
about  the  fact  that  the  last  payment  for  the  hemp  was  due  and  unpaid 
Upon  this  issue  the  court  instructed  the  jury  in  substance  that  it 
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they  allowed  the  company  damages,  they  should  take  the  difference 
between  the  damage  allowed  and  the  $610.33  admitted  to  be  due  by 
it;  and  if  the  amount  of  damage  awarded  was  less  than  $610.33.  they 
should  find  for  Walker  the  difference,  and  if  it  was  over  $610.33,  they 
should  deduct  the  $610.33,  and  give  the  company  a  judgment  for  the 
remainder.  This  instruction  was  proper,  and  under  it  a  verdict  in 
favor  of  either  of  the  parties  would  carry  the  costs  of  the  entire 
action.  In  short,  there  were  two  actions,  in  one  of  them  the  company 
sought  to  recover  a  Judgment  for  $1,000  damages,  and  in  the  other 
Walker  sought  to  recover  Judgment  for  $610.33  against  the  company. 
These  two  actions  were  heard  and  tried  together,  as  they  should 
have  been  under  the  pleadings  and  the  provisions  of  the  Code,  and 
the  costs,  as  in  other  cases,  followed  the  Judgment.  (Moore  v. 
Canrthera,  17  B.  Mon.,  669.) 
Wherefore,  the  Judgment  of  the  lower  court  Is  affirmed. 
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(Filed  April  22,  1908— Not  to  be  reported.) 

Land — Devise  to  Daughter—Contingent  Remainder  to  Children — Sale 
of  Property  Interest  of  Children — Testator,  by  his  will,  devised  a  cer- 
tain fund  to  his  daughter,  Lucy,  "to  be  invested,  upon  her  marriage^ 
in  a  home  for  her,  and  upon  her  death  to  pass  to  her  issue,  if  she 
should  leave  issue  living,  at  her  death."  She  subsequently  married 
and  had  three  children.  A  part  of  said  fund  was  invested  in  a  home 
by  her  trustee  which  it  became  necessary  to  sell.  Held- — That  no 
present  interest  passed  to  her  children  under  the  will,  their  interest 
being  a  contingent  remainder  therein,  and  the  purchaser  at  the  sale 
acquired  a  valid  title  to  the  property. 

W.  A.  Perry,  A.  J.  Bizot  and  Edward  Bloomfield  for  appellants. 

Gregory  &  McHenry  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Cliancery  Branch,  First  Di- 
Tision. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  affirming. 

George  W.  Hall  died  in  Fayette  county  in  the  year  1877,  leaving 
a  will,  the  third  clause  of  which  is  as  follows: 

"I  hereby  give  to  my  unmarried  daughter,  Lucy  W.  Hall,  for  her 
sole  and  separate  use,  free  from  the  marital  rights  and  control  of  any 
husband  she  may  have,  the  like  amount  of  five  thousand  dollars  in 
money  and  five  hundred  dollars  in  furniture.  While  unmarried  the 
said  money  is  to  be*  loaned  or  otherwise  invested  for  her  use,  and  upon 
her  marriage  is  to  be  invested  in  a  home  for  her  if  she  should  desire 
sucb  investment.  But,  however  invested,  it  may  be  sold  by  executors 
or  the  survivor  and  reinvested  from  time  to  time  as  the  said  Lucy 
may  prefer.  The  fund,  however  invested,  is  upon  her  death  to  pass 
to  her  Issue,  if  she  should  leave  issue  living  at  her  death.  Should 
the  annual  income  from  said  five  thousand  dollars  be  insufficient  for 
the  comfortable  maintenance  of  said  Lucy  while  unmarried,  then  in 
such  case  the  deficiency  while  she  is  unmarried  is  to  be  made  up 
out  of  the  residue  of  my  estate.  On  her  marriage  this  charge  on  the 
residue  of  my  estate  is  to  cease.  The  furniture  given  to  said  Lucy, 
as  above,  is  to  consist  of  the  furniture  heretofore  given  to  her  by  me, 
and  of  a  wardrobe  in  addition  corresponding  in  style  with  the  fumi- 
ture  heretofore  given  to  her  by  me  as  above." 
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(Dsr  the  fifth  clause  the  testator's  wife,  Elizabeth  S.  Hall,  and  E.  D. 
Sayre  are  appointed  executrix  and  executor,  and  also  trustees  of  his 
dau£:hter  Lucy. 

A  part  of  the  money  devised  to  Lucy  W.  Hall  was  used  In  purchas- 
ing a  home  for  her  on  Haldeman  avenue,  in  the  city  of  Loulsyille. 
The  property  was  conveyed  hy  James  E.  Bell  and  wife  to  Elizabeth 
S.  Hall  as  trustee  for  her  daughter,  Lucy  Van  Dalsem.  The  purchase 
price  of  the  property  was  $1,300,  of  which  $600  was  paid  in  cash  and 
lien  notes  executed  for  the  balance.  The  deferred  payments  on  the 
property  not  having  been  made,  the  vendor  instituted  suit  against 
Lucy  Van  Dalsem  and  her  mother,  as  executrix  of  the  will,  and  as 
her  trustee.  The  property  was  sold,  and  purchased  by  appellee, 
James  E.  Bell. 

At  the  time  of  the  institution  of  the  action  Lucy  Van  Dalsem  had 
three  children,  the  plaintiffs  below,  Roberta  Jailette  (formerly  Roberta 
Van  Dalsem),  Bessie  Van  Dalsem  and  William  Van  Dalsem,  who  sub- 
sequently conveyed  his  interest  in  the  property  aforesaid  to  appel- 
lants, Perry  and  Bloomfleld.  After  the  property  had  been  bought 
in  by  appellee,  James  E.  Bell,  he  subsequently  conveyed  it  to  his  co- 
defendant,  Carrie  Gough,  who  thereafter  mortgaged  the  property  to 
Bell. 

In  this  action  it  is  contended  that,  as  the  children  of  Lucy  Van 
Dalsem  wer^  not  made  parties  to  the  above  suit,  in  which  a  lien  for 
the  deferred  purchase  money  was  enforced,  the  only  estate  which 
appellee,  James  E.  Bell,  procured  by  the  Judgment  in  that  action  was 
the  life  estate  of  Lucy  Van  Dalsem;  that  she  being  dead,  appellants 
are  now  entitled  to  the  property.  The  chancellor  entered  Judgment 
against  the  contention  of  appellants,  and  from  that  Judgment  this 
appeal  is  prosecuted. 

The  first  question  to  be  determined  is,  what  kind  of  estate  in  re- 
mainder was  created  by  the  will  of  George  W.  Hall?  The  distinction 
between  a  vested  and  contingent  remainder,  is  that  in  the  former 
the  interest  must  vest  immediately,  but  the  right  to  the  enjoyment  of 
the  property  is  made  to  depend  on  some  future  event.  In  the  latter, 
the  interest  does  not  vest  immediately,  but  is  made  to  depend  on 
some  uncertain  future  event.  In  this  case  the  vesting  of  the  estate 
depended  upon  Lucy  Van  Dalsem's  having  issue  and  upon  the  issue 
surviving  her.  No  present  interest  passed  to  her  children  under 
the  will.  Unless  they  survive  their  mother,  they  took  no  estate 
whatever  in  the  property  in  question.  There  can  be  no  doubt  that 
the  remainder  thus  created  was  a  contingent  one.  (Augu^us,  &c. 
V.  Seabolt,  &c.,  3  Met.,  162;  White's  Trustee  v.  White,  &c.,  86  Ky., 
602;  Whallen,  &c.  v.  Kellner,  &c.,  31  Ky.  Law  Rep.,  1285.) 

The  next  question  to  be  determined  is,  whether  or  not  the  children 
of  Lucy  Van  Dalsem  were  necessary  parties  in  the  action  to  enforce 
the  lien.  In  the  recent  case  of  Whallen,  &c.  v.  Kellner.  &c.,  supra. 
the  rule  applicable  to  such  cases,  is  thus  stated :  "It  is  sufficient  in  such 
cases  if  there  is  before  the  court  the  life-tenants,  or  those  having 
vested  interests,  whose  duty  and  interest  it  would  be  to  defend  the 
action  if  necessary  to  protect  the  estate,  their  interests  and  the  re- 
maindermen's being  identical.  Such  contingent  interests  must  in 
such  state  of  case  be  represented  by  the  life-tenant,  or  tenant  of  the 
estate  in  possession,  who  is  deemed  the  representative  in  estate  of 
those  contingently  entitled,  whether  born  or  not,  as  otherwise  it 
would  be  impossible  to  ever  bring  them  all  before  the  court  during 
the  existence  of  the  life  estates.  So  long  as  the  life-tenant  lived, 
it  could  not  be  ascertained  with  any  legal  certainty,  who  would  be  the 
one  entitled  to  take  at  the  period  of  distribution."  (Hermann  v. 
Parsons,  Ac,  117  Ky.,  239.) 

But  counsel  for  appellant  contend  that  the  above  rule  of  law  does 
not  apply  in  this  case  for  the  reason  that  the  vendor  of  the  property, 
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James  R  Bell,  was  not  a  stranger  to  the  instrument  by  which  the  con- 
tingent limitations  npon  the  title  to  the  property  were  created,  ac- 
cording to  the  principle  laH  down  in  Johnson,  Ac.  v.  Jacob,  Ac, 
11  Bush,  646.    It  will  be  observed,  however,  that  the  deed  from  ap- 
pellee Bell  to  Lucy  Van  Dalsem  simply  conveyed  the  property  upon 
the  trust  and  conditions  prescribed  in  the  will  of  George  W.  Hall. 
The  deed  did  not  purport  to  establish  the  conditions  or  limitations 
of  the  trust,  but  merely  conveyed  the  property  upon  the  same  trust 
created  by  the  will.    Appellee  Bell  was  not  a  party  to  those  con- 
ditions; he  had  neither  the  power  nor  right  to  prescribe  or  alter  any 
of  the  limitations.    It  would  have  been  a  breach  of  trust  on  the  part 
of  the  trustee  to  have  invested  any  portion  of  the  $5,000  devised  to 
Lucy  Van  Dalsem  except  upon  the  terms  and  conditions  prescribed 
in  the  will.    Appellee  Bell  could  not  have  sold  the  property  in  ques- 
tion without  having  conveyed  it  subject  to  those  limitations.    The 
deed  did  not  create  the  trust  and  contingent  remainder;   it  simply 
conveyed  the  property  subject  to  the  trust  and   imitations  already 
imposed  by  the  will.    This  rule  was  recognized  by  this  court  in  the 
case  of  Lewis,  &c.  v.  Citizens  National  Bank,  95  Ky.,  79.    In  that 
case  the  trust  fund  had  been  Invested  under  the  deed  upon  other 
conditions  than  those  prescribed  in  the  will  creating  the  trust,  and 
the  court  said:  "The  character  of  the  holding  by  the  trustee,  there- 
fore, and  the  ultimate  diBposition  of  the  interest  of  Georgette  at  her 
death,  are  matters  to  be  controlled  by  the  will  of  Oamett  Duncan. 
The  chancellor  seems  to  have  regarded  this  deed  of  November,  1878, 
as  alone  creating  this  trust,  and  from  this  premise  correctly  construed 
the  holding  to  be  in  fee.    But  this  instrument,  though  it  declared,  did 
not  create  any  trust.    The  will  of  Garnett  Duncan  alone  did  that." 
Thas  it  will  be  seen  that  appellee  Bell  was  an  absolute  stranger  to 
this  trust,  and  had  no  v<Mce   whatever  in  prescribing  its  terms.    As 
the  holder  of  the  vendor's  lien  upon  the  property  to  secure  the  unpaid 
purchase  money,  he,  therefore,  clearly  had  an  "outstanding  paramount 
title,"  which,  under  the  express  language  of  Johnson,  &c.  v.  Jacob, 
&c..  and  Hermann  v.  Parsons,  &c.,  supra,  he  was  entitled  to  enforce 
without  bringing  before  the  court  the  contingent  remaindermen.    It 
would  manifestly  be  unjust  to  hold  that  he,  in  order  to  get  all  the 
purchase  money  to  which  he  was  entitled,  would  have  to  postpone 
his  action  until  the  termination  of  the  life  estate,  to  determine  what 
remaindermen  to  bring  before  the  court,  for,  prior  to  that  time,  tibis 
could  not  be  determined.    If  he  had  made  the  children  of  Lucy  Van 
Dalsem  parties  to  the  action,  they  might  not,  as  a  matter  of  fact, 
have  been  the  parties  entitled  to  any  interest  in  the  estate  upon  the 
death   of  their   mother;    they   might  have  died   and   the   remainder 
interest  have  vested  in  other  parties.    As  the  trust  and  contingent 
remainder  were  created  alone  by  the  will  of  George  W.  Hall,  and 
the  deed  executed   by  appellee  Bell  simply  conformed  to  the  trust 
already  created,  and  as  the  life  tenant  and  her  trustee  were  properly 
before  the  court,  and  it  was  then  impossible  to  determine  who  the 
contingent  remaindermen  would  be,  we  are  of  q[>inion  that  all  the 
necessary  parties  were  before  the  court  in  the  action  in  question, 
and  that  the  Judgment  was  sufficient  to  pass  to  the  purchaser  all  the 
title  to  the  property  involved  in  this  action. 
Judgment  affirmed. 

vol.  33—1 1 
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CROOKB  V.  HUME'S  EXTX,  &c., 
NATIONAL  BANK  OF  CYNTHIANA  v.  HUME'S  BX'TX,  Ac. 

(Filed  April  22,   1908— Not  to  be  reported.) 

1.  Fraudulent  Conveyances — Conveyance  or  Devise  by  Parent  lo 
Child — Void  as  to  Existing  Creditors — ^A  father  can  not  by  his  will 
give  to  his  child  property  to  the  detriment  of  his  creditors,  and  such 
gifts  or  conveyances,  where  they  are  in  the  shape  of  real  estate,  will 
be  set  aside  at  the  suit  of  existing  creditors  as  fraudulent. 

2.  Same — Rule  as  to  Subsequent  Creditors — Intent  Must  be  Shown — 
While  all  voluntary  conveyances  are,  under  the  statute,  void  as  to  ex- 
isting liabilities,  a  different  rule  obtains  as  to  subsequent  creditors, 
and  in  order  that  such  conveyance  may  be  successfully  assailed  by  a 
subsequent  creditor  it  must  be  shown  that  it  was  made  with  a  fraud- 
ulent intent. 

3.  Creditor  and  Debtor — Return  of  "No  Property" — Necessity  There- 
for— Under  Kentucky  Statutes  section  1907a,  enacted  in  1896,  the  old 
rule  of  practice  was  abrogated  and  an  entirely  new  rule  substituted 
therefor,  so  that  now  a  creditor  upon  learning  that  his  debter  Is  dispos- 
ing of  h>J»  property  and  conveying  away  his  real  estate  with  making 
provision  for  the  payment  of  his  debt,  he  may  go  into  a  court  of  equity 
and  subject  the  property  so  conveyed  without  first  having  reduced  his 
claim  to  a  judgment  and  had  return  of  "no  property  found,"  thereon. 

Hazelrigg,  Chenault  &  Hazelrigg  and  Wm.  McKee  Duncan  for  ap- 
pellant. National  Bank,  of  Cynthiana. 

C.  H.  Breck  and  W.  S.  Prior  for  appellant,  Crooke. 

A.  R.  Burnam  &  Son,  C.  J.  Wimberly  and  L.  B.  Herrington  for  ap- 
pellees, W.  S.  Hume's  Ex'tx,  &c. 

Appeals  from  Madison  Court. 

Opinion  of  the  court  by  Judge  Lassing,  reversing. 

These  appeals  involve  a  common  question  and  are,  therefore,  con- 
sidered together. 

In  the  Spring  of  1906,  Virginia  Crooke  filed  a  petition  in  equity  in 
the  Madison  Circuit  Court  against  the  Executrix,  heirs-at-law,  &c.. 
of  W.  S.  Hume,  wherein  she  alleged,  in  substance,  that  W.  S.  Hume, 
a  resident  of  Madison  county,  Kentucky,  died  in  August,  18S5,  the 
owner  of  a  large  landed  and  personal  estate.  That  he  left  a  will  by 
the  terms  of  which  he  directed  his  wife,  whom  he  named  as  Execu- 
trix, to  keep  his  estate  intact  until  his  youngest  child,  a  daughter,  be- 
came 18  years  of  age,  when  the  estate  should  be  settled  up  and  divided 
among  his  children  and  heirs-at-law.  At  the  time  of  his  death,  W.  S. 
Hume  was  operating  a  distillery  on  Silver  Creek,  known  as  W  .S. 
Hume  &  Company,  and  was  the  owner  of  practically  all  of  its  capital 
stock.  The  stock  of  this  distilling  compeny  constituted  the  bulk  of 
his  personal  estate.  Under  his  will,  he  directed  that  his  executrix 
continue  to  operate  the  distillery  until  the  period  for  distribution  should 
arrive.  That  in  accordance  with  the  express  provisions  of  the  will,  the  ex- 
ecutrix did  so  operate  the  distillery,  and,  as  authorized  by  the  will  of  her 
deceased  husband,  she  borrowed  a  sum  of  money  from  one,  Patty  M. 
Hume,  to  be  used  in  operating  the  distillery.  That  the  note  evidencing 
this  loan  was  renewed  from  time  to  time,  until,  on  the  20th  day  of  Feb- 
ruary, 1902,  with  accrued  interest,  it  amounted  to  $5,237.86.  That  on 
said  date  W.  S.  Hume  &  Company,  together  with  E.  B.  Hume,  S. 
B.  Hume  and  E.  M.  Hume,  the  Executrix,  executed  to  said  Pattie  M. 
Hume  a  renewal  note  for  the  amount  of  the  debt  then  due.     Said  note  was 
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drawn  due  twelve  iaonths  from  date  with  interest  from  date  until  paid» 
and  was  subsequently  assigned  by  Patty  M.  Hume,  for  value  receired, 
to  iilaintifr,  Virginia  Crooke,  and  that  plaintift  was  the  owner  and 
holder  thereof.  That  in  the  year  1898»  the  youngest  daughter  of  W. 
8.  Hume,  having  arrived  at  the  age  of  eighteen,  the  executrix,  in  ao 
cordance  with  the  provisions  of  the  will,  sold  the  distillery  and  the 
real  estate  left  by  her  husband,  and  thereafter  disposed  of  all  of  the 
whisky  on  hand;  receiving  from  the  joint  sales  of  real  and  personal 
property  of  her  husband  approximately  $300,000.  That,  of  the  money 
■0  realized  out  of  the  sale  of  the  real  and  personal  estate  of  her  hus- 
band, she  Invested  something  like  $12,000  in  a  house  and  lot  in  Rich* 
mond,  Kentucky,  taking  the  deed  thereto  in  her  own  name,  and  in- 
vested the  further  sum  of  $25,787.56  in  a  farm  of  391  acres  in  Madison 
county,  Kentucky,  taking  the  deed  thereto  in  the  name  of  one  of  her 
daughters,  Mary  Chenault.  The  house  and  lot  and  the  farm  are 
described  and  set  out  in  the  petition  by  metes  and  bounds. 

The  petition  further  alleges  that  the  executrix  had  distributed  the 
estate  of  her  deceased  husband  among  his  children  and  heirs-at-law 
and  made  the  investments  in  favor  of  herself  and  her  daughter,  as 
above  indicated,  and  settled  the  firm  of  W.  S.  Hume  &  Company, 
leaving  the  debt  of  plaintlfC  wholly  unpaid.  She  prayed  for  the  set- 
tlement of  the  affairs  of  W.  S.  Hume  &  Company  and  of  the  estate 
of  W.  S.  Hume,  and  for  the  payment  of  her  debt,  interest  and  cost, 
and  for  all  proper  and  necessary  relief.  A  demurrer  was  sustained 
to  this  petition  and  thereafter  the  plaintift  filed  an  amended  petition 
in  which  the  allegations  of  the  original  petition  were  set  out  with 
more  particularity,  and  it  was  further  pleaded  that  the  executrix 
had  made  an  assignment  for  the  benefit  of  her  creditors  to  her  son- 
in-law,  Harvey  Chenault,  husband  of  the  defendant,  Mary  Chenault, 
to  whom  the  farm  of  391  acres  had  been  conveyed,  and  that  Harvey 
Chenault,  as  assignee,  had  sold  the  Richmond  property  to  Mrs.  Annie 
Collins  for  about  $8,600.00,  and  that  the  purchaser  had  executed  her 
bonds  therefor,  and  that  this  purchase  money  represented  a  part  of 
the  assets  of  W.  S.  Hume  &  Company,  or  of  the  estate  of  W.  S. 
Hume. 

In  this  amended  petition  she  prayed  judgment  against  W.  S.  Hume 
ft  Company,  E.  B.  Hume  and  E.  M.  Hume  for  her  debt,  and  asked 
that  she  be  adjudged  a  lien  for  the  amount  of  her  judgment  and  debt 
upon  the  391  acres  of  land  described  in  the  original  petition,  and 
upon  the  proceeds  arising  from  the  sale  of  the  house  and  lot  In 
Ridunond,  which  was  fully  described  in  the  original  petition.  Copies 
of  the  will  of  W.  S.  Hume  and  of  the  deed  to  Mary  Chenault  were  filed 
with  these  pleadings.  Demurrers  were  filed  on  behalf  of  the  several 
defendants  to  the  petition  as  amended,  and,  upon  hearing,  these  de- 
murrers were  sustained  with  leave  to  amend.  The  defendants,  E.  B. 
Hume  and  E.  M.  Hume,  filed  their  answers  pleading  their  discharge 
in  bankruptcy,  and  asked  to  be  dismissed.  The  defendant,  Patty  M. 
Hume,  pleaded  that  the  note  was  assigned  by  her  to  plaintiff  without 
personal  recource,  and  she  asked  to  be  dismissed. 

Thereafter  the  plaintiff  appeared  in  court  and  asked  leave  to  with- 
draw the  amended  petition  filed  by  her  and  file  a  new  amended  peti- 
tion in  lieu  thereof.  To  this  motion  the  defendants  objected,  the  court 
overruled  the  objection,  the  amended  petition  was  withdrawn  and  a 
new  amended  petition  was  filed  in  lieu  thereof.  In  this  amended  pe- 
tition she  sets  out  fully  the  incorporation  of  the  company  of  W.  S. 
Hume  &  Company,  the  sale  of  its  corporate  business  and  property,  the 
investment  of  the  sums  of  money  made  by  it  in  the  house  and  lot  and 
farm,  as  fully  set  out  in  the  original  petition,  and,  pleaded  that,  with  a 
full  knowledge  on  the  part  of  the  officers  of  the  company  of  the  exist- 
«ice  of  her  debt,  they  wrongfully  and  illegally  misapplied  and  paid 
out  all   of  the  assets  of  the  company  and  left  nothing  with  which 
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to  satisfy  her  debt,  and  refused  to  pay  same  or  any  part  thereof.  She 
prayed  as  in  the  original  and  amended  petition.  The  demurrer  was 
renewed  by  the  defendants  and  sustained.  Plaintiff  was  given  Judg- 
ment against  the  firm  of  W.  S.  Hume  &  Company  for  the  full  amount 
of  her  debt  with  interest  and  cost.  This  was  at  the  October  term, 
1906,  and  on  the  9th  day  of  January  following  execution  was  issued 
thereon  and  on  the  10th  day  of  January  was  returned  *'no  property 
found."  Thereafter  the  plaintifC  filed  another  amended  petition  wherein 
she  set  up  the  recovery  of  the  Judgment  against  W.  S.  Hume  &  C!om- 
pany,  the  issual  of  the  execution  thereon,  and  the  return  of 
"no  property  found."  She  further,  in  this  amendment,  pleaded  the 
purchase  out  of  the  funds  of  W.  S.  Hume  ft  Company  of  the  property 
described  in  the  original  petition,  and  prayed  that  it  be  subjected  to 
the  payment  of  her  debt.  To  the  petition,  as  thus  amended,  a  demurrer 
was  filed  and  sustained,  in  so  far  as  plaintiff  sought  to  have  subjected 
to  the  satisfaction  of  her  debt  the  farm  or  the  proceeds  arising  from 
the  sale  of  the  house  and  lot  in  Richmond.  The  amended  petition, 
which  set  up  the  recovery  of  the  Judgment,  the  execution  thereon  and 
the  return  of  "no  property  found"  was,  on  motion  of  the  defendants, 
Mary  Chenault,  ftc,  stricken  from  the  file  and  the  petition  was,  as 
to  all  the  defendants,  except  the  firm  of  W.  S.  Hume  &  Company, 
dismissed. 

Shortly  after  the  Institution  of  the  suit,  as  above  set  out,  by  the 
plaintifC,  Virglna  Crooke,  the  National  Bank  of  Cynthiana;  filed  its 
petition  to  be  made  a  party,  in  which,  after  alleging  its  incorporation 
with  capacity  to  sue,  &c.,  it  adopted  the  allegations  of  the  petition  of 
the  plaintifC,  Virginia  Crooke,  as  amended,  and  alleged  further  that 
on  the  27th  day  of  May,  1905  ,the  defendant,  W.  S.  Hume  ft  Company, 
executed  and  delivered  to  E.  H.  Taylor,  Jr.  ft  Sons,  their  promissory 
note,  whereby  they  promised  and  agreed  to  pay  to  the  said  E.  H.  Taylor, 
Jr.  ft  Sons,  four  months  after  date,  at  the  Richmond  National  Bank, 
in  Richmond,  Kentucky,  the  sum  of  $2,983.62,  for  value  received  and 
that  prior  to  the  maturity  of  said  note  it  was  sold,  discounted  and  trans- 
ferred by  E.  H.  Taylor,  Jr.  ft  Sons  to  the  National  Bank,  of  Cynthiana 
and  that  it  was  then  the  owner  and  holder  thereof.  It  asked  that  its 
petition  be  taken  as  its  answer  and  made  a  cross-petition  against 
the  defendants  to  said  suit.  Demurrers  were  filed  to  this  petition  to 
be  made  a  party  by  the  several  defendants.  These  demurrers  were 
sustained  with  leave  to  amend.  The  said  National  Bank,  of  Cynthiana, 
thereupon  filed  an  amended  pleading  wherein  it  alleged  that  the  firm 
of  W.  S.  Hume  ft  Company  was  insolvent,  and  that  certain  of  its 
creditors  were  seeking  to  have  it  adjudged  a  bankrupt,  and,  that  the 
assets  remaining  in  its  hands  were  not  more  than  sufficient  to  pay 
the  costs  of  the  litigation  in  the  bankrupt  court.  A  demurrer  was 
sustained  to  this  pleading  with  leave  tx>  amend.  The  petitioner  de- 
clining to  plead  further,  the  petition  was  dismissed. 

The  correctness  of  the  ruling  of  the  trial  Judge  in  dismissing  the 
petition  of  the  plaintiff,  Virginia  Crooke,  and  the  petition  of  the 
National  Bank,  of  Cynthiana,  to  be  made  a  party,  are  the  only 
questions  to  be  determined  upon  this  appeal. 

The  petition  in  this  case,  while  somewhat  involved  and  awkardly 
drawn,  presents  the  following  state  of  facts.  W.  S.  Hume  died  in 
1885,  leaving  a  will,  by  the  terms  of  which  he  directed  his  wife  to 
take  charge  of  his  property,  manage  his  firm  and  operate  his  dis- 
tillery until  his  youngest  daughter  arrived  at  the  age  of  eighteen* 
when  he  directed  his  estate  to  be  distributed  among  his  wife  and 
children.  In  order  that  she  might  properly  and  successfully  operate 
and  conduct  the  distilling  business  he  gave  her  ample  power  to 
pledge  his  estate  in  her  hands,  as  though  it  was  willed  to  her  in  fee, 
should  it  become  necessary.  She  did  so  manage  the  business  and 
operate  the  distillery,  and,  in  the  conduct  of  the  distilling  buslnesB^ 
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borrowed  a  sum  of  money  from  Patty  M.  Hume  in  the  name  of  the 
firm  and  the  note  evidencing  this  indebtedness  was  renewed  from  time 
to  time,  the  last  time  it  was  renewed  being  on  the  20th  of  February, 
1902,  when  it  amounted  to  $5,237.86.  That  this  note  was  for  a  ralua- 
ble  consideration  assigned  to  the  plalntlfC,  who  was,  at  the  date  of  the 
Institution  of  this  suit,  the  owner  and  holder  thereof.  That  the  assets 
of  the  firm  of  W.  S.  Hume  ft  Company  had  been  illegally,  improperly 
and  wrongfully  appropriated  by  the  executrix  and  one  of  the  de« 
▼isees,  and  that  the  assets  so  improperly  appropriated  had  been  in- 
rested  In  the  house  and  lot  and  a  farm,  both  of  which  are  descri:bed 
with  such  particularity  as  that  they  could  be  readily  identified.  Under 
(his  state  of  facts  she  asks  that  this  property  be  subjected  to  the  pay- 
ment of  her  debt.  The  pleading  does  not  give  the  date  upon  which 
the  loan  was  originally  made,  but.  Inasmuch  as  it  alleges  that  the 
money  was  used  in  the  conduct  of  the  distilling  business,  and  the 
note  was  renewed  from  time  to  time  as  it  fell  due  prior  to  February 
20th,  1902,  this  is  in  substance  an  allegation  that  this  money  was 
borrowed  before  the  date  of  the  sale  of  the  distill'.ng  business  in 
1898  or  1899. 

The  deed  to  the  391  acres  of  land  which  it  is  sought  to  have 
subjected  to  the  satisfaction  of  this  debt  shows  that  this  land  was 
purchased  for  the  defendant,  Mary  ChenauH,  in  April,  1901,  or  some 
years  after  the  money  in  question  was  borrowed  from  Patty  M. 
Hume. 

The  pleadings  do  not  show  when  the  house  and  lot  in  Richmond 
was  purchased,  but  it  is  stated  by  counsel  in  brief,  and  not  contra* 
dieted,  that  this  transaction  took  place  aiK>at  1889,  or  at  least, 
many  years  before  the  Institution  of  this  suit. 

Under  the  rule  that  pleadings  be  construed  most  strongly  against 
the  i^eader,  in  the  absence  of  any  allegation  in  the  petition  or  its 
several  amendments  which  could  be  taken  as  even  inferentlally  de- 
claring that  the  Patty  Hume  debt  was  created  prior  to  the  purchase 
of  the  house  and  lot,  it  must  be  presumed  that  it  was  created  subse- 
quent thereto.  The  debt  of  the  National  Bank  of  Cynthlana  was 
created  in  1905,  or  something  like  four  years  after  the  purchase  for 
Mary  Chenault  of  the  farm  in  question  and  many  years  after  the  pur- 
chase of  the  house  and  lot  by  the  executrix  and  many  years  after 
all  of  the  other  transactions  complained  of  therein. 

By  the  terms  of  the  will  of  W.  S.  Hume,  his  wife,  as  executrix,  was 
to  conduct  the  affairs  of  his  business  until  his  youngest  daughter 
arrived  at  the  age  of  eighteen.  The  pleadings  show  that  she  arrived 
at  this  age  in  the  fall  of  1898,  or  the  spring  of  1899,  at  which  time,  in 
accordance  with  the  provisions  of  the  will,  the  executrix  proceeded 
to  sell  the  property  and  distribute  the  estate.  After  this  time  the 
executrix  had  no  further  right,  power  or  authority,  under  his  will,  to 
continue  to  operate  the  distilling  business  and  It  was  her  plain  duty, 
as  executrix  and  trustee  of  the  estate,  to  make  distribution  thereof 
according  to  the  terms  of  the  will.  No  trust  was  created  by  the  will 
f6r  the  purpose  of  operating  the  business  of  W.  S.  Hume  &  Company. 
The  most  tbiat  can  be  claimed  for  appellant  In  regard  thereto  is  that 
the  executrix,  by  the  terms  of  the  will,  was  authorized  to  pledge 
the  estate  of  her  husband  to  enable  her  to  secure  funds  to  properly 
conduct  the  business  during  the  years  when  she  was  authorized  to 
so  conduot  it.  In  other  words,  it  was  the  d-esire  of  the  decedent,  W. 
8.  Hnme,  that  his  wife  should  conduct  the  distiUlDg  business  and 
manage  his  property,  as  he  himself  had  done,  until  his  youngest 
cUd  arrived  at  eighteeen  years  of  age,  at  which  time  he  wanted 
his  estate  settled  up  and  divided  among  his  children. 

For  appellants  it  is  insisted  that  the  purchase  of  the  house  and 
lot  in  Richmond,  and  of  the  farm  in  Madison  county,  by  the  executrix 
with  the  funds  of  W.  S.  Hume  ft  Company  was  in  direct  violation  of 
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the  provisions  of  section  1907,  of  the  Kentucky  fitatutes,  which  pro* 
vides  that:  "E<very  gift,  convey ance,  assignment,  transfer,  ot  charge 
made  by  a  debtor,  of  or  upon  any  of  his  estate,  without  valuable  con* 
sideration  there  .'or,  siiall  be  void  as  to  all  his  then  existing  liabilities.'* 

•  •  * 

And,  that  the  said  executrix,  or  W.  S.  Hume  &  Company,  had  mO 
more  right  or  authority,  in  law,  to  make  these  voluntary  conveyances 
or  settlements  than  W:  S.  Hume  himself,  if  living,  would  have  had. 
The  correctness  of  this  contention,  as  to  debts  created  prior  to  th« 
date  of  the  voluntary  conveyance,  is  too  well  settled  to  admit  of 
argument,  for  in  the  cases  of  Trimble  v.  RatlifT.  9  Ben.  Monroe.  511; 
Ebders  v.  Williams,  1  Met.,  346;  Duhme  v.  Toung,  3  Bush,  343;  Loury 
v.  Fisher,  2  Bush,  70.  and  Rucker  v.  Abell,  8  Ben  Monroe,  566,  this 
court  has  expressly  held  that  a  father  could  not  give  to  his  child 
or  children  property  to  the  detriment  of  his  creditors,  and  such  gifts 
or  conveyances,  where  they  are  in  the  shape  of  real  estate,  will  be 
set  aside  at  the  suit  of  existing  creditors  as  fraudulent.  It  is  true  that 
there  are  instances  in  which  this  court  has  upheld  a  reasonable  set* 
tlement  by  a  husband  or  father  upon  his  wife  or  child)  (Stokes  v. 
Coftey,  8  Bush,  533.  and  Thompson  v.  Cundiff,  14  Bush,  566),  but  in 
these  and  kindred  cases  it  was  expressly  held  that,  where  the  settle- 
ment or  advancemment  was  not  reasonable,  taking  into  consideration 
the  financial  condition  and  circumstances  of  the  donor,  the  conyey- 
ance  would  not  be  upheld. 

In  the  case  at  'bar,  for  the  purposes  of  the  demurrer  it  is  admitted 
that,  since  the  purchase  of  the  house  and  lot  and  the  farm  in  ques- 
tion, there  remains  nothing  whatever  with  which  to  satisfy  the 
debts  of  the  plain tift  and  petitioner  herein,  hence,  under  the  present 
condition  of  the  pleadings  in  this  case,  a  consideration  of  thait  class 
of  cases  which  would  permit  a  settlement  of  a  reasonable  sum  upon 
the  widow  or  child,  without  violating  the  provisions  of  the  statute^ 
will  not  be  entered  into. 

The  purchase  of  the  house  and  lot  having  been  made  prior  to  the 
creation  of  the  debt,  of  which  plaintiff's  note  is  a  renewal,  plaintiff 
is  not  in  a  condition  to  complain  of  the  ruling  of  the  trial  judge»  in 
so  far  as  this  conveyance  is  concerned,  but  not  so  as  to  the  farm; 
her  debt  was  created  before  the  purchase  of  the  farm,  and,  at  the 
date  of  its  purchase,  was  an  existing  liability  against  the  firm  of  W. 
S.  Hume  &  Company,  and  was  a  debt  which,  under  the  express  pre- 
vision of  the  will  of  W.  S.  Hume,  his  wife,  as  executrix,  was  authorized 
to  create,  and  this  being  true,  the  purchase  of  the  farm  and  voluntary 
conveyance  thereof  to  the  appellee,  Mary  Chenault,  taking  the  allB- 
gafKons  o?  the  petition  as  true,  was  a  constructive  fraud  and  Toid 
as  to  this  liability.  While  all  such  conveyances  are.  under  the  statu- 
tory provision,  declared  to  be  void,  as  to  existing  liabilities,  a  differ^ 
ent  rule  obtains  as  to  subsequent  creditors,  and  in  order  that  a 
voluntary  conveyance  may  be  successfully  assailed  by  a  subseqaent 
creditor  it  must  be  shown  that  it  was  made  with  a  fraudulent  intont. 
The  mere  fact  that  it  was  voluntary  being  held  insufficient  to  author- 
ize a  court  to  set  it  aside.  (Place  v.  Rhem,  7  Bush,  585;  Ehiders  r. 
Williams.  1  Met..  346 ;  Hanson  v.  Buckner.  4  Dana,  251,  and  O'Kans 
V.  Vinnedge,  21  Ky.  Law  Rep.,  1551.)  In  the  case  at  'bar,  while  ths 
petition  of  the  National  Bank  of  Cynthiana  charges  that  the  exeen* 
trix  is  wrongfully  in  the  possession  of  the  Richmond  house  and  loL 
and  the  appellee.  Mary  Chenault,  is  wrongfully  in  the  possession  ok 
the  farm,  and  that  each  of  said  properties  in  fact  consUtutes  a  part 
of  the  estate  of  W.  S.  Hume,  still  the  petition  fails  to  allege,  for  the 
reason,  we  presume,  that  it  is  not  true,  that  these  conveyances  were 
made  with  a  fraudulent  intent  to  defeat  its  claim,  and  the  same  isay 
be  said  of  the  other  sales  and  transactions,  the  validity  of  which  are 
attacked  by  this  petitioner,  hence  the  trial  judge  correctly  held  that 
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the  Bald  bank  failed  In  its  petition  to  state  grounds  which  authorized 
a  sobjection  of  the  said  house  end  lot,  farm  or  o'her  property  to  the 
payment  of  its  debts.  It  was  manifestly  upon  this  ground  that  Uie 
trial  judge  held  the  petition  of  the  bank  to  be  insufficient.  The 
record  does  not  show  the  ground  upon  which  he  held  the  petition 
as  amended  to  state  no  cause  of  action.  Two  possible  grounds  are 
suggested.  First,  that  plaintiffs  claim  bears  a  later  date  than  that 
of  dither  of  the  conveyances  sought  to  be  set  aside,  but  it  is  alleged 
that  the  note  evidencing  this  debt  is  a  renewal  of  an  alder  debt, 
and  in  the  case  of  Loury  y.  Fisher,  2  Bush,  70,  it  was  expressly  held 
that  a  creditor  was  not  deprived  of  his  right  to  attack  a  fraudulent 
conveyance  by  reason  of  the  fact  that  the  note  evidencing  his  debt 
had  been  renewed  after  the  date  of  the  conveyance  which  he  sought 
to  avoid,  hence  the  plaintiff,  being  substituted  to  all  of  the  rights 
which  Patty  M.  Hume  would  have  had  if  suing  in  her  own  proper 
person,  this  ground  must  fail,  and,  though  the  no'e  bears  a  date  later 
than  that  of  the  conveyance,  still,  undec  the  allegation^  of  the  petition, 
it  must  be  held  to  be  a  debt  antecedent,  at  least,  to  the  conveyance 
of  the  farm  in  question.  The  other,  and  apparently  the  real,  ground 
upon  which  the  trial  judge  held  the  petition  to  be  insufficient,  is 
one  of  practice. 

From  the  briefs  in  the  case  we  conclude  that  appellees,  and  the 
court,  as  well,  were  of  opinion  that,  in  order  for  plaintiff  to  maintain 
her  suit  at  all  it  was  necessary  for  her  first  to  have  reduced  her  debt 
against  W.  S.  Hume  ft  Company  to  a  judgment  and  have  a  return 
of  "no  property  found"  thereon.  That  this  was  the  ground  upon  which 
the  court  held  the  petition  insufficient  is  further  evidenced  by  the 
fact  that  during  the  progress  of  the  trial  plaintiff  took  a  personal 
judgment  in  this  suit  against  W.  S.  Hume  &  Company,  had  an  exe- 
cution issued  thereon  and  returned  ''no  property  found,"  and  thereafter 
filed  an  amended  petition  setting  up  these  facts  and  prayed  as  in  her 
original  petition.  Of  course,  if  plaintiff's  right  to  subject  this  prop- 
erty had  to  be  based  upon  a  return  of  "nulla  bona,"  then  clearly  the 
learned  judge  corre«tly  held  that  she  stated  no  cause  of  action,  for 
she  could  not,  by  a  subsequent  act,  acquire  a  right  which  did  not 
then  exist  and  in  this  way  cure  a  pleading  which  was  fatally  and 
wholly  defective  at  the  time  she  instituted  her  suit,  as  each  amend- 
ment must  relate  to  and  speak  as  of  the  time  of  the  filing  of  the  origi- 
nal suit.  Formerly  it  was  held  that  in  order  for  one  to  successfuliy 
attack  and  set  aside  a  conveyance  as  fraudulent  he  must  first  reduce 
his  claim  to  a  judgment  and  have  a  return  of  "no  property  found" 
thereon.  This  return,  in  fact  constituted  the  basis  or  foundation  of 
the  suit  in  equity  seeking  to  set  aside  the  conveyance.  This  procedure 
waa  necessarily  tedious  and  frequently  worked  great,  if  not  irreparar 
ble,  hardships  upon  creditors,  and  to  remedy  this  fault  and  give  to 
a  creditor  a  more  speedy  trial  and  expeditious  remedy  the  Legisla- 
ture, in  1896,  enacted  section  1907a,  which  is  as  follows:  ''That  here- 
after in  this  Commonwealth  it  shall  be  lawful  for  any  party  who  ttiay 
be  SLggrieved  thereby,  when  any  real  property  has  been  frequently 
conveyed,  transferred  or  mortgaged,  to  file,  in  a  court  having  juris- 
diction of  the  subject-matter,  a  petition  in  equity  against  the  parties 
to  such  fraudulent  transfer  or  conveyance  or  mortgage,  or  their  rep- 
resentatives or  heirs,  alleging  therein  the  facts  showing  their  right 
of  action  and  alleging  such  fraud,  or  the  facts  constituting  it,  and 
describing  such  property,  and  when  done  a  lis  pendens  shall  be 
created  upon  the  property  so  described,  and  said  suit  shall  progress 
and  be  determined  as  other  suits  in  equity,  and  as  though  it  had 
been  brought  on  a  return  of  nulla  bona,  as  has  heretofore  been  re- 
quired. All  laws,  or  parts  of  laws,  in  conflict  herewith  are  hereby 
repealed." 


• 
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By  this  enactment  the  old  rule  of  practice  was  abrogated  and  an 
entirely  new  rule  was  substituted  therefor,  so  tliat  now  a  creditor 
upon  learning  that  his  debtor  is  disposing  of  his  property  and  con- 
veying away  his  real  estate  without  making  provision  for  the  pay- 
ment of  his  debt  can  go  into  a  court  of  equity  and,  by  complying 
with  section  1907a,  Kentucky  Statutes,  subject  the  property  so 
alienated  or  conveyed,  without  having  first  reduced  his  claim  to  a 
judgment  and  had  a  return  of  "no  property  found"  thereon.  The 
validity  of  this  act  of  1896  has  been  considered  and  upheld  by  this 
court  in  the  cases  of  O'Kane  v.  Vinnedge,  21  Ky.  Law  Rep.,  1551; 
Campbell  v.  Trosper,  22  Ky.  Law  Rep.,  277,  and  Locheim  v.  Eversole, 
24  Ky.  Law  Rep.,  1031. 

We  are  of  opinion  that  plaintiff,  in  her  petition  as  amended,  stated 
a  cause  of  action  in  so  far  as  it  asserted  a  right  to  have  subjected  to 
the  payment  of  her  debt  the  land  which  had  been  conveyed  to  the 
appellee,  Mary  Chenault;  that  she  did  not  state  a  cause  of  actilon 
against,  nor  sh6w  in  herself  a  right  to  subject  to  the  payment  of  her 
debt,  the  house  and  lot  in  Richmond. 

For  the  reasons  indicted  the  demurrer  to  the  petition  should  have 
been  overruled. 

The  case  of  Virginia  Crooke  v.  W.  S.  Hume's  Ex'tx,  &c.,  is  reversed 
and  remanded,  for  further  proceedings  consistent  with  this  opinion; 
and  the  case  of  the  National  Bank  of  Cynthiana  v.  W.  S.  Hume's 
E2z'tx,  &c.,  is  affltmed. 


LOUISVILIiB  RAILWAY  OO.  v.  WTLI^IAMS. 
(Filed  April  23,  1908— Not  to  be  reported.) 

1.  Street  Railway — Action  for  Tort — Amended  Plea  for  Settlement — 
Resjonsive  Plea — Tender  of  Money — In  an  action  against  a  railway 
company  for  a  tort  by  a  passenger  being  negligently  thrown  from  its 
car,  in  alighting  therefrom,  in  which  an  amended  answer  was  filed, 
pleading  a  settlement,  to  avoid  this  plea  the  plaintiff  might  show  that 
the  settlement  was  obtained  when  she  wits  unconscious,  and  that  she 
had  promptly  tendered  the  money  back,  and  when  the  tender  was 
refused,  paid  it  into  court,  and,  upon  proof  of  such  tender  and  its 
payment  into  court,  the  plaintiff  was  properly  allowed  to  proceed  with 
her  action. . 

2.  Witness — ^Elmployeof  Railway — Offer  to  Compromise — ^Evidence  of 
—Competency — Bias  of  Witness— On  the  trial  of  action  against  a  rail- 
road company.  Dr.  R.  gave  testimony  in  its  defense.  On  cross-exam- 
ination, the  plaintiff  attempted  to  show  that  he  was  in  the  service 
of  the  company,  and,  in  order  to  show  his  bias,  he  was  asked  if  he 
had  not,  during  the  trial,  proposed  to  compromise  it  at  |400,  which 
he  denied.  Held — That  the  proof  of  such  offer  was  competent  to 
show  the  bias  of  the  witness. 

Fairleigh,  Straus  ft  Fairleigh  and  Greene  ft  Van  Winkle  for  appellant. 

Bennett  H.  Toung  and  Popham  ft  Webster  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third 
Division. 

Opinion  of  the  court  by  Judge  Hobson,  aflirmlng. 

Mrs.  Ora  Williams  was  on  a  street  car  going  south  on  Walnut 
street  in  Louisville.  She  rang  the  bell  to  stop  at  Seventh  street 
When  the  car  stopped,  she  got  up  and  went  out  on  the  platfomt 
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Just  as  slie  was  stepping  from  the  platform,  the  car  was  started. 
This  caused  her  tt>  miss  the  step,  and  she  was  thrown  to  the  street, 
falling  on  her  shoulder  and  head.  She  sustained  painful  injuries, 
for  which  she  brought  this  suit.  The  jury  to  whom  the  case  was 
submitted  found  a  verdict  for  her,  in  the  sum  of  |500,  and  the  rail- 
way company  appeals. 

By  an  amended  answer,  the  defendant  pleaded  that  Mrs.  Williams 
had  compromised  with  it  for  |25,  paid  her  by  it.  Mrs.  Williams 
testified  that^she  did  not  know  anything  about  the  alleged  compro- 
mise, that  she  was  suffering  intensely  from  her  injuries,  and  that  an 
opiate  was  administered  to  her;  that  when  she  came  to  herself,  the 
money  was  on  the  bed,  and  she  was  told  it  was  left  there  by  the 
defendant,  but  that  she  did  not  know  anything  of  the  transaction. 
According  to  the  proof  for  the  defendant,  the  compromise  was  deliber- 
ately made;  but,  under  the  evidence,  the  question  was  properly  left 
to  the  jury.  The  alleged  settlement  was  made  on  the  day  after  the 
injury,  when  Mrs.  Williams  was  suffering  intensely,  and  after  an 
opiate  had  been  administered  to  her.  (L.  ft  N.  R,  R.  Ck).  v.  Helm, 
28  Ky.  Law  Rep.,  603.) 

After  the  evidence  was  closed,  the  court  allowed  the  plaintiff's 
attorney  to  be  sworn,  and  to  testify  that  he  had  tendered  the  |25 
to  the  defendant.  The  court  did  not  abuse  a  sound  discretion  in 
allowing  this  to  be  done,  as  an  order  had  been  made  in  the  case,  by 
wMch  the  $25  was  paid  into  court,  and  the  rejoinder  which  put  the 
tender  in  issue  was  not  in  the  papers  of  the  case;  and,  in  this  way, 
the  attorney  was  misled.  The  proof  was  not  offered  earlier  because 
the  attorney  did  not  know  that  there  was  an  issue  on  the  question. 
No  objection  was  made,  at  the  time,  that  the  tender  was  not  made 
soon  enough;  at  least,  no  questions  were  asked  to  show  the  date  of 
the  tender,  the  only  point  made,  at  the  time,  being  that  the  evidence 
came  too  late.  But,  aside  from  this,  when  the  defendant,  by  an 
amended  answer,  set  up  the  compromise,  the  plaintiff  was  properly 
allowed,  after  tendering  the  money  to  the  defendant  and  paying  it 
into  court,  to  proceed  with  her  action.  The  plaintiff  sued  upon  her 
cause  of  action  for  the  tort.  The  amended  answer  pleaded  the  settle- 
ment in  bar  of  the  action.  To  avoid  this  plea,  the  plaintiff  might 
show  that  the  settlement  was  obtained  when  she  was  unconscious, 
and  that  she  had  promptly  tendered  thQ  money  back,  and,  when  the 
tender  was  refused,  paid  it  into  court.  The  tender  was  made  to  an 
officer  of  the  defendant,  acting  in  place  of  the  treasurer.  The  tender 
to  him  was  sufficient.  His  answer,  when  the  .tender  was  made,  is 
sufficient  to  show,  prima  facie,  that  the  tender  was  made  before  the 
suit  was  brought.  (Hoyt  v.  Byrnes,  11  Me.,  475;  24  Am.  ft  E>ng. 
Bncyc,  320;  R.  R.  Co.  v.  Dupree,  23  Ky.  Law  Rep.,  2349;  Union  Tel. 
Oo.  vl  Parsons,  24  Ky.  Law  Rep.,  2008.) 

Dr.  Ryan  was  introduced  as  a  witness  for  the  defendant,  and  gave 
testimony  important  in  its  defense.  On  cross-examination,  the 
plaintiff  attempted  to  show  that  he  was  in  the  service  of  the  de- 
fendant or  employed  by  it,  and  to  establish  his  bias,  asked  him  if 
he  had  not,  during  the  trial  of  the  case,  proposed  to  compromise  it  at 
1400.  He  denied  having  made  the  statement  and  the  court  allowed 
the  plaintiff  to  prove  by  another  witness  that  Ryan  had  made  this 
proposition,  the  court  then  telling  the  jury  that  the  evidence  was  only 
to  be  considered  as  bearing  on  his  credibility  and  not  as  showing  a 
concession  of  liability  on  the  part  of  the  defendant.  The  evi- 
dence was  properly  admitted  as  the  bias  of  a  witness  may  always  be 
shown  on  the  question  of  his  credibility.  The  evidence  did  not  show 
that  Dr.  Ryan  was  a  representative  of  the  company  and  it  was  not 
admitted  for  that  purpose,  but  it  did  tend  to  show  that  Dr.  Ryan  was 
taking  an  interest  in  the  case  for  the  railway  company  and  tended 
to  show  his  bias  and  was  therefore  properly  admitted  as  affecting 


170  BABDIKO'S  ADM'B,  AC.  V.  WEI8IOEIL 

his  credibility.     (ICeaux  v.  Meaux,  81  Ky.,  423;  Railway  Co.  y.  Con- 
Btans,  25  Ky.  Law  R^p.,  158.) 
Judgment  affirmed. 


HARDING'S  ADM'R,  &c.  T.  WEISIGER. 
(Filed  April  23,  1908— Not  to  be  reporetd.V 

1.  E«xecutors — Administrators — ^Power  to  Sell  Under  Will^-Wben 
an  executor  or  administrator,  with  power  under  a  will  to  sell  and  con- 
vey real  estate,  institutes  an  action  asking  the  aid  of  a  court  with  ref- 
erence to  any  matter  connected  with  the  settlement  of  the  estate,  he 
does  not  by  that  act  turn  over  to  the  court  the  exclusive  charge  of  the 
estate  and  thereby  lose  all  power  and  control  over  it. 

2.  Interlocutory  Order — 'Estoppel— ^Pending  the  action  to  settle  the 
estate,  an  order  sustaining  exceptions  to  the  Commissioner's  report 
was  an  Interlocutory  order,  but  H.,  who  had  been  paid  a  sum  under 
this  settlement,  which  she  received  without  objection,  and  failing  to 
except  to  the  final  report  of  the  Commissioner,  is  estopped  from  claim- 
ing any  rights  which  she  might  have  had  under  the  order  referred  to. 

3.  Administrator  With  the  Will  Annexed — Powers  of — ^An  administra- 
tor, with  the  will  annexed',  has  all  the  powers  of  th«  executor  named 
in  the  will,  whether  that  executor  qualifies  or  not. 

Robert  Harding  and  C.  H.  Rodes  for  appellants. 

fkL.  C.  Sauffey  and  Breckinridge  ft  Breckinridge  for  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  reversing. 

In  the  year  1894  Samuel  Harding,  a  resident  of  Boyle  county,  Ky., 
made  and  executed  his  will  and  appointed  his  wife,  Lucy  W.  Harding, 
as  executrix  thereof  with  full  power  to  sell  and  convey  any  and  all  of 
his  real  estate.  Harding  died  in  January,  1903.  The  will  was  pro- 
bated, but  Lucy  W.  Harding  failed  to  qualify  as  executrix,  and  appel- 
lant, J.  L.  Bruce,  was  appointed  by  the  county  court  administra- 
tor of  the  estate  with  the  will  annexed.  In  the  month  of  January, 
1904,  appellant,  after  due  advertisement,  sold  at  public  sale  many 
pieces  of  property  belonging  to  Samuel  Harding's  estate,  and  appellee, 
Weisiger,  purchased  at  the  sale  twenty-one  parcels  of  the  property 
upon  the  following  terms:  one-third  in  cash,  one-third  payable  In  six 
months  and  the  balance  in  twelve  months,  with  interest  at  six  per  cent 
on  the  deferred  payments,  from  the  date  of  the  sale  until  paid.  A  few 
days  after  the  sale  appellee  directed  a  written  communication  to  ap- 
pellant stating  that  he  had  been  advised  that  he  (appellant)  did  not 
have  the  power  to  convey  to  him  a  good  title  to  the  property  purchased 
by  him,  and  requested  appellant  to  make  and  present  to  him  a  deed 
signed  by  the  devisees  under  the  will  of  Samuel  Harding,  and  then 
named  all  the  devisees,  their  wives  or  husbands,  except  Lucy  W.  Hard- 
ing, who  was  a  sister  of  appellee.  Appellant  made  and  executed  a  deed 
as  requested,  which  appellee  accepted,  made  the  cash  payment  and 
executed  his  notes  for  the  deferred  payments,  and  afterwards  paid 
the  notes  due  in  six  months,  but  refused  to  pay  the  last  notes  upon 
which  aippellant  instituted  this  action  seeking  a  judgment  thereon 
against  appellee  and  to  enforce  the  lien  upon  the  twenty-one  parcels 
of  land.  Appellee  answered  denying  appellant's  right  to  prosecute  the 
action  and  his  authority  under  the  will  to  sell  and  convey  the  prop- 
erty.   First,  for  the  reason  that  the  will  did  not  give  him  power  to  sell. 
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Second,  because  he  had  instituted  an  action  in  the  Boyle  Circuit  Court, 
before  the  sale  of  the  property,  for  a  settlement  of  Harding's  e8ta;te, 
and  this  action  was  pending  and  undetermined  at  the  time  the  sale 
of  the  property  was  made,  which  had  the  effect  to  divest  him  of  the 
right  to  make  the  sale,  even  if  such  power  was  conferred  by  the  will; 
that  the  pendency  of  the  action  to  settle  the  estate  placed  the  power 
to  sell  the  property  exclusively  with  the  court  in  that  action;  and  fur- 
ther pleaded  that  the  question  of  the  power  of  appellant  to  make  this 
sale  and  conveyance  was  settled  by  the  Judgment  of  the  court  in  the 
action  referred  to  to  settle  the  estate.  Appellant  filed  a  reply  to  this 
answer  controverting  it  and  set  up  matters  occurring  in  the  settle- 
ment action  tending  to  show  the  court  and  all  the  parties,  especially 
Lucy  W.  Harding,  did  not  regard  the  judgment  as  eftective  and  bind- 
ins  and  waived  all  rights,  if  any  they  had  thereunder.  To  this  reply 
the  court  sustained  a  demurrer  and  dismissed  appellant's  action. 

Harding  acknowledged  in  his  will  an  indebtedness  to  his  wife  of 
$13,000.00,  which  he  directed  to  be  paid  to  her,  and  then  devised  to 
her  one-third  of  all  the  remainder  of  his  estate,  after  the  payment  of 
his  debts,  and  then  gave  to  her  the  other  two-thirds  during  her  nat» 
ural  life,  with  remainder  to  his  brothers  and  sisters  or  their  descend- 
ants.   The  third  item  of  the  will  is  as  follows: 

"I  appoint  my  wife,  Lucy  W.  Harding,  executrix  of  this  will  and 
invest  her  with  full  power  to  sell  and  convey  any  and  all  of  my  real 
and  personal  estate  as  she  may  think  best." 

Appellee's  counsel  contends  that  appellant  had  no  power  to  sell  and 
convey  this  property  under  the  will,  and  quotes  sections  3888  and  3892 
of  the  statutes,  and  argues  that  as  Mv*s.  Lucy  Harding  never  qualified 
as  execntrix  of  the  will,  that  there  was  never  an  executor  of  the  will, 
that  no  one  as  executor  ever  undertook  to  execute  the  will,  that  no 
one  ever  died  in  the  office  of  executor  of  the  will  or  vacated  the  office, 
that  there  must  have  been  an  executor  before  the  power  of  sale  con- 
ferred by  the  will  passed  to  an  administrator.  We  can  not  agree  to 
this.  Counsel  has  overlooked  section  3891  of  the  statutes,  which  is 
as  follows: 

"If  there  be  no  executor  appointed  by  the  will,  or  if  the  executors 
therein  named  die,  or  refuse  the  executorship,  or  fail  to  give  bond  as 
required  by  law,  which  shall  amount  to  such  refusal,  the  court  may 
grant  administration,  with  the  will  annexed,  to  the  person  who  would 
have  been  entitled  to  administration  if  there  had  been  no  will." 

This  section  and  the  succeeding  section,  3892,  gives  the  administrar 
tor  with  the  will  annexed  all  power  and  authority  given  in  the  will  to 
tlie  named  executor,  and  this  power  is  given  the  administrator  with 
the  will  annexed,  even  though  he  is  not  appointed  by  the  court  as 
tJie  successor  of  the  executor  previously  appointed  by  the  court.  It  is 
plain  that  the  administrator,  with  the  will  annexed,  has  all  the  powers 
of  the  executor  named  in  the  will,  whether  that  executor  qualified  or 
not.  If  at  the  time  of  appointment  the  office  is  vacant,  whether  by 
failure  to  qualify  or  by  resignation  or  by  death  after  qualifying. 
(Oulley  V.  Prather,  7  Bush,  167,  and  Shields  v.  <Smith,  8  Bush, 
601.)  Appellee's  counsel  also  contends  that  the  power  to  sell  was 
given  to  Lucy  W.  Harding  not  as  executrix,  but  was  conferred  on 
her  as  a  donee  of  a  special  power.  We  think  this  incorrect.  The 
language  of  the  will  shows  that  it  was  the  Intention  of  the  testator 
tlukt  she  should  have  that  power  as  his  executrix.  It  was  not  his  in- 
tention to  give  her  the  exclusive  power  to  dispose  of  all  of  his  property 
as  she  wished  without  first  qualifying  and  executing  bond  as  executrix. 
Appellee  further  contends  that  the  institution  of  the  suit  by  the  admin- 
istrator io  settle  the  estate  brought  the  whole  estate  within  the  juris- 
diction of  the  Boyle  Circuit  Court  for  administration  and  settlement, 
end  It  was  alone  wfthln  the  power  of  the  Boyle  Circuit  Court  to  direct 
e  sale  of  the  real  estate,  and  by  that  act  he  renounced  all  the  powers 
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be  had  e^er  had  over  the  estate  given  him  by  the  will,  and  the  court 
took  complete  control  of  the  whole  matter.  It  appears  that  at  the  time 
appellant  instituted  the  action  to  settle  the  estate  he  had  twehre  or 
fifteen  thousand  dollars  on  hand  with  which  to  pay  creditors,  but  all 
the  creditors  had  not  presented  their  claims  properly  proTen,  and  that 
Lucy  W.  Harding,  the  widow,  had  a  claim  and  also  her  brother,  John 
Weisiger,  who  had  failed  to  prove  and  present  them.  Appellant  had 
been  informed  that  the  $13,000.00,  acknowledged  in  the  will  to  be  due 
Lucy  W.  Harding,  had  been  partly -paid  by  the  testator  in  his  lifetime; 
and  the  action  was  brought  with  the  view  of  having  the  creditors 
present  their  claims  proven  as  required  by  the  statute.  The  case  was 
referred  to  the  master  commissioner  to  make  a  setl^ment  with  appel« 
lant  showing  the  amounts  he  had  received  and  paid  out,  and  to  take 
proof  and  report  the  claims  against  the  estate.  Lucy  W.  Harding 
presented  a  claim  for  about  $42,000.00,  and  her  brother,  John  Weisiger, 
presented  one  for  something  over  $6,000.00.  Both  of  these  claims  were 
litigated  and  greatly  reduced. 

Appellant  did  not  describe  any  real  estate  in  his  petition  nor  ask  for 
the  sale  of  any.  The  purpose  of  that  action  was  to  ascertain  the  amount 
of  the  just  claims  against  the  estate  so  that  he  might  sell  enough 
of  the  real  estate,  taking  into  consideration  the  amount  he  al- 
ready had  in  his  hands,  to  pay  them.  This  purpose  was  a  com- 
mendable and  proper  one.  By  this  method  he  saved  all  the  coert  that 
would  have  accrued  had  the  court  taken  the  real  estate  in  charge  and 
had  it  sold.  He  had  no  reason  for  asking  the  court  to  do  for  him 
what  he  had  power,  under  the  will,  to  do.  It  is  not  pretended  that  ap- 
pellant was  intending  to  do  anything  wrong,  or  tiliat  he  sold  the  real 
estate  for  less  than  its  value,  or  that  he  sold  more  of  it  than  was 
necessary  to  enable  him  to  pay  the  debts.  In  our  opinion,  when  an 
executor  or  administrator,  with  power  under  a  will  to  sell  ^d  convey 
real  estate,  iustitutes  an  action  asking  the  aid  of  a  court  with  refer- 
ence to  any  matter  connected  with  the  settlement  of  the  estate,  he 
does  not,  by  that  act,  turn  over  to  the  court  the  exclusive  charge  of  the 
whole  estate  and  thereby  lose  all  power  and  control  over  the  estate. 

By  section  428,  of  the  Ck)de,  a  representative,  legatee,  distributee 
or  creditor  of  a  deceased  person  has  the  right  to  bring  an  action  for 
the  settlement  of  the  estate.  If  the  principle  contended  for  by  appellee 
is  correct,  then  it  would  follow  that  if  a  creditor  brought  an  action 
it  would  have  a  like  effect  to  place  the  whole  estate  and  the  settlement 
thereof  in  charge  of  the  court.  The  case  of  Messman  v.  Worthington's 
Ehc'ors,  24  Ky.  Law  Rep.,  2116,  was  an  action  instituted  under  section 
428,  of  the  Code,  by  a  creditor  against  the  executors  for  a  settlement  of 
the  estate.  In  that  case  the  court  held  that  a  personal  representative, 
who  was  empowered'  by  the  will  to  sell  the  real  estate  of  his  testator, 
might  sell  same  while  an  action  is  pending  to  settle  the  estate,  and 
that  the  purchaser  would  be  required  to  take  the  property  and  comply 
with  his  contract  of  purchase;  the  purchaser  having  refused  to  tiUce 
the  property  and  sought  to  be  relieved  from  h:s  purchase,  upon  the 
ground  that  the  personal  representative  could  not  sell  same  because 
there  was  an  action  pending  to  settle  the  estate  when  he  made  the  pur- 
chase. 

In  the  suit  to  settle  the  estate  appellant  made  three  settlements 
with  the  master  commissioner  in  which  he  reported  all  the  cash  col- 
lected on  claims  due  the  estate,  and  the  cash  received  from  the  pur- 
chaser of  this  real  estate  to  the  time  of  each  settlement.  Lucy  W. 
Harding  filed  exceptions  to  the  first  two  reports,  and  among  the 
exceptions  she  filed  was  one  excepting  to  the  report  charging  appellant 
with  the  cash  received  and  purchase  money  on  the  real  estate. 
Upon  hearing  the  exceptions  the  court  entered  the  following  order: 

"The  court  having  under  consideration  the  exceptions  of  Lacy 
W.  Harding,  filed  on  April  19,  1906,  to  the  master  commissioner's 
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report  of  settlement  with  the  administrator  with  the  will  annexed 
filed  on  September  14,  1904,  and  April  17.  1906,  now  being  advised,  the 
exceptions  of  said  Lucy  W.  Harding  to  the  commissioner's  report  in 
which  he  charges  said  administrator  with  the  proceeds  of  the  sale 
of  said  real  estate,  are  hereby  sustained,  to  which  ruling  of  the  court 
the  adminlfitrator  excepts.  The  court  reserves  further  consideration 
(on)  second  ground  of  exceptions/' 

In  our  opinion  this  was  an  interlocutory  order  (Adkisson  v. 
Dent,  88  Ky.,  628),  and  it  was  afterwards  so  treated  by  the  court 
and  all  the  parties  to  this  action.  The  court  afterwards  ordered  the 
commissioner  to  pay  out  all  the  money  received  from  the  sales  of  the 
real  estate,  which  had  been  paid  over  to  him  by  appellant,  to  the 
creditors,  Lucy  W.  Harding  being  one  of  them,  and  was  paid  some- 
thing over  $21,000.00,  which  she  received  without  objection  or  excep- 
tion, and  having  done  this  and  failing  to  except  to  the  final  report  of 
the  commissioner  and  to  the  order  of  the  court  directing  the  pay- 
ment of  this  money  to  the  creditors  of  the  estate,  she,  in  all  events, 
is  estopped  from  claiming  any  rights  that  she  might  have  had  under 
the  order  of  the  court  referred  to,  if  she  ever  obtained  any  rights  there- 
under. The  order  does  not  expressly  adjudge  that  appellant  had  no 
right  to  sell  the  real  estate,  and  there  was  no  order  directing  the 
commissioner  to  refund  to  appellant  the  amounts  turned  over  by  him, 
which  had  been  received  from  the  sale  of  the  real  estate.  It  did  not 
declare  the  deed  made  to  appellee,  Weisiger,  ineffective  or  void,  and 
did  not  direct  him  to  surrender  the  possesion  of  the  real  property 
which  he  had  had  since  he  accepted  the  deeds.  Surely  the  court  and 
parties  in  interest  did  not  intend  to  let  the  purchasers  hold  the  prd|)er- 
ty  and  the  devisees  under  the  will  be  re-invested  with  the  title  to  the 
property  and  the  creditors  of  the  estate  to  be  paid  by  appellant  out  of 
his  own  means,  which  would  be  the  effect  of  the  action  of  the  court 
and  the  parties,  if  appellee's  contention  herein  be  upheld. 

Pior  these  reasons  the  judgement  of  the  lower  court  is  reversed  and 
remanded,  for  further  proceedings  consistent  herewith. 
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(Filed  April  23,  1908— Not  to  be  reported.) 

Deeds — (Purchase  of  Land  by  Husband — Conveyance  to  Wife  and 
Children  by  Said  Husband — ^Interest  of  Afterborn  Children — ^A  deed  to 
land  was  made  by  the  owner,  to  Caroline  Bowe  and  her  children  by 
A.  J.  Bowe,  which  was  paid  for  by  said  A.  J.  Bowe.  At  the  date  of 
the  deed  A.  J.  Bowe  and  his  wife  had  but  two  children.  In  a  contro- 
versy between  the  children  as  to  the  ownership  of  the  land.  Held — 
That  the  deed  conveyed  to  the  wife  of  A.  J.  Bowe  a  life  estate  in  the 
land,  with  remainder  to  her  children  by  A.  J.  Bowe,  including  such  as 
were  bom  after  the  execution  of  the  deed. 

Taoghan,  Howes  &  Howes  for  appellants. 

C.  B.  Wheeler  and  Wells  ft  Wells  for  appellees. 

Appeal  from  Johnson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle,  reversing. 

This  appeal  involTes  the  constmctlon  of  the  following  deed: 

This  deed  between  James  E.  Burgess  and  Martha  M.  Burgess, 
wife  of  the  said  J.  B.  Burgess,  of  the  county  of  Johnson  and  State  of 
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Kentucky,  of  the  first  part,  and  Caroline  Bowe  and  her  children  by 
K,  J.  Bowe,  of  the  aforesaid  county  and  State,  of  the  seoond  part, 
wltneeseth:  That  the  said  party  of  the  first  part,  in  consideration 
of  the  sum  of  11,000  tn  hand  i>ald  and  |100  secured  ^by  note, 
payable  in  twelve  months  from  this  date,  the  receipt  of  which 
is  hereby  acknowledged,  do  hereby  sell,  grant  and  convey  to 
the  party  of  the  second  part,  her  heirs,  the  following  described 
property,  viz:  One  tract  of  land  being  in  the  county  of  Johnson, 
State  of  Kentucky,  on  Miller's  Creek,  and  bounded  as  follows, 
to-wit:  Beginning  lat  a  red  oak  on  a  pdint  nearly  an  east  course 
from  J  B.  Burgess'  house;  thence  down  the  point  nearly  a  straight 
line  by  a  hornbeam  on  a  s'eep  bank  to  Miller's  Creek;  thence  down 
the  same  as  it  meanders  to  the  mouth  of 'the  branch  near  the  main 
road;  thence  up  the  branch  as  it  meanders  to  John  Richmond's  I'ne; 
and  with  this  line  to  the  gap  on  the  ridge  where  the  road  crosses; 
thence  with  tl^  top  of  the  ridge  and  with  Richmond's  line  to  an 
oak,  George  Walter's  comer,  and  with  Walter's  line  to  Miller's  Creek 
to  two  sycamores;  thence  crossing  the  creek  a  straight  line  to  a  white 
t!>ak,  corner  between  said  Burgess  and  Nancy  Akers,  and  with  their 
line  to  Peter  Elliot's  line  and  with  Elliot's  line  to  the  top  of  the  ridge 
and  down  the  same  as  it  meanders  to  the  beginning.  To  have  and  to 
hold  the  same  with  all  the  appurtenances  thereon  to  the  second  party 
and  her  heirs  and  assigns  forever,  with  covenant  of  general  warranty. 
In  testimony  whereof,  witness  our  signatures,  this  the  27th  day  of 
March,  1887. 

"JAMES  E.  BURGESS. 

"MARTHA  M.  BURGESS." 

At  the  time  of  the  execution  of  the  above  deed  Caroline  and  A. 
J.  Bowe  had  two  children,  Laura  Bowe  and  Lucinda  Bowe,  but  several 
years  thereafter  Lucinda  Bowe  died,  leaving  an  only  child,  Dewey 
Bowe,  an  infant,  to  whom  as  heir  at  law  descended  such  interest, 
if  any,  as  she  owned  in  the  land  conveyed  by  the  Burgess  deed. 

After  the  execution  o!  the  deed  referred  to  three  other  children 
were  born  to  Caroline  and  A.  J.  Bowe,  viz.:  Nora  Bowe,  Andrew 
Bowe,  and  Ollie  Bowe.  A.  J.  Bowe  and  Caroline  Bowe,  about  1901, 
conveyed  certain  mineral  rights  in  the  land  in  question  to  E.  C. 
Jones,  trustee  for  J.  E.  Rittenhouse,  J.  E.  Jones,  Moses  Morgan,  and 
T.'  J.  Hughes,  and  about  the  same  time  attempted  to  convey  James 
Richmond  the  surface  of  the  land,  the  deed  purporting  to  vest  In 
the  latter  the  fee  simple  title. 

This  action  was  instituted  by  Laura  Bowe,  I>ewey  Bowe,  infant  son 
of  Lucinda  Bowe,  deceased,  and  Caroline  Bowe,  his  next  friend,  to 
recover  the  alleged  interest  of  Laura  Bowe  and  Dewey  Bowe  in  the 
land  mentioned,  it  being  averred  in  the  petition  that  they  each 
own  an  undivided  one-third  interest  therein,  under  the  deed  from 
J.  E.  Burgess  and  wife  to  Caroline  Bowe  and  her  children,  by  A.  J. 
Bowe,  the  other  undivided  one-third,  constituting,  as  alleged,  the 
share  of  Caroline  Bowe  in  the  land,  having  been  conveyed  to  James 
Richmond,  and  the  mineral  rights  in  such  third  to  E.  C.  Jones,  trustee, 
by  deeds  from  Caroline  Bowe  and  her  husband,  A.  J.  Bowe,  to  them 
respectively.  In  other  words,  it  is  alleged,  in  the  petition,  that  the 
deed  from  J.  E.  Burgess  and  wife  conveyed  a  joint  estate  in  the 
land  in  question  to  Caroline  Bowe  and  Laura  and  Lucinda  Bowe,  her 
children  by  A.  J.  Bowe,  then  in  being;  each  taking  title  to  an  undi- 
vided third,  and  that  the  subsequent  deeds  from  Caroline  Bowe  to 
Richmond  and  Jones,  trustee,  only  conveyed  them  the  undivided 
one-third  interest  of  Caroline  Bowe  in  the  land  and  mineral  rights, 
respectively. 

It  is  further  alleged,  in  the  petition,  that  both  Richmond  and  E. 
C.  Jones,  trustee,  are  in  possession  of  and  claiming  the  whole  oC 
the   land    and   mineral   rights   therein,   adversely   to   the   appellants. 
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LAara  and  Dewey  Howe,  and  all  others,  and  siring  it  out  to  the 
public  that  appellants  own  no  part  of  the  land,  and  that  their  (appel- 
lees') title  to  the  land  and  mineral  rights  respectively  is  superior 
to  that  of  appellants,  which  claim  and  statements,  it  is  averred 
have  cast  a  cloud  upon  plaintifts'  title,  greatly  depreciated  the  mar- 
ket value  of  the  land,  and  thereby  damaged  appellants.  The  prayer 
of  the  petition  asks  that  the  appellants  be  adjudged  the  owners  and 
given  possession  of  two-thirds  of  the  land,  that  their  title  be  quieted, 
and  for  all  proper,  necessary  and  general  relief. 

The  petition  made  Richmond,  Jones,  trustee,  and  his  cestuis  que 
trust,  also  Nora  Bowe,  Andrew  Howe  and  Ollie  Bowe,  children  of 
Caroline  Dowe  by  A.  J.  Bowe,  born  since  the  execution  of  the  deed 
from  Burgess  and  wife  to  Caroline  Bowe,  &c.,  parties  to  the  action. 
Nora  Bowe,  Andrew  Bpwe  and  Ollie  Bowe,  by  joint  answer,  counter- 
claim and  cross-petition  each,  set  up  claim  to  an  interest  in  the 
land  in  controversy  upon  the  ground  that,  though  born  after  the 
execution  of  the  deed  from  Burgess  and  wife,  they,  by  the  provisions 
of  that  deed,  are  entitled,  as  remaindermen,  to  a  third  each  of  the 
land  in  controversy,  or  to  share  equally  with  their  mother  and 
sisters  in  the  land,  if  the  court  should  adjudge  that  the  deed  from 
Burgess  conveyed  ii  to  Caroline  Bowe  and  all  her  children  by  A.  J. 
Bowe,  Jointly. 

Appellees,  James  Richmond  and  E.  C.  Jones,  trustee,  and  others, 
filed  demurrers  to  the  petition,  and  to  the  answer  and  cross-petition 
of  Nora,  Andrew  and  Ollie  Bowe,  which  were  sustained  by  the  court, 
and  the  petition  and  cross-petition  dismissed.  From  the  Judgment 
entered  in  conformity  to  this  ruling  of  the  court,  the  children  and 
grandchildren  of  Caroline  and  A.  J.  Bowe  have  appealed. 

We  are  of  opinion  that  the  circuit  court  erred  in  rendering  the 
judgment  appealed  from.  It  was  evidently  based  upon  the  idea  that 
the  deed  under  consideration  created  what,  under  common  law, 
would  be  an  estate  tail,  which  section  2343,  Kentucky  Statutes, 
converts  into  an  estate  in  fee  simple,  which,  if  true,  made  Caroline 
Bowe  the  sole  and  absolute  owner  of  the  land.  This  construction,  we 
think,  does  violence  to  the  language  of  the  deed.  We  know  no  better 
rule  of  construction  than  that  announced  by  Judge  Kent,  in  Jackson 
T.  Mayes,  3  John,  383: 

"The  intent,  when  apparent  and  not  repugnant  to  any  rule  of  law, 
will  control  technical  terms;  for  the  intent,  and  not  the  words,  is 
the  essence  of  every  agreement.  In  the  exposition  of  deeds,  the 
construction  must  be  upon  the  view  and  comparison  of  the  whole 
instrument,  and  with  the  endeavor  to  give  every  part  of  it  meaning 
and  effect." 

A.  J.  Bowe,  the  husband  of  Caroline  Bowe  and  father  of  her  chil- 
dren, paid  a  valuable  consideration  for  the  tract  of  land  in  contro- 
versy. The  deed,  though  from  one  unrelated  to  the  grantees,  was 
made  as  directed  by  A.  J.  Bowe,  the  purchaser,  and  with  the  evident 
purpose  of  providing  for  his  wife  and  children.  In  this  respect,  the 
Instrument  should  be  regarded  as  a  deed  made  by  the  husband  and 
father  himself,  or  as  a  will  by  which  he  intended  to  dispose  of  his 
estate  for  the  benefit  of  those  who  would  naturally  be  expected  to 
receive  it  because  entitled  to  his  bounty.  The  conveyance  here  is,  by 
the  direction  of  the  husband  and  father,  made  to  '^Caroline  Bowe 
and  her  children,  by  A.  J.  Bowe,  of  the  second  part."  This  expression, 
Is  followed  by  the  granting  clause  which  says  that,  in  consideration 
of  1900,00  and  a  note  of  1100.00,  the  party  of  the  first  part  "does 
hereby  sell,  grant  and  convey  to  the  party  of  the  second  part,"  &c. 
What  person  or  persons  will  the  words  "party  of  the  second  part," 
as  here  used,  and  the  words  "second  party,"  occurring  in  the 
habendum,  necessarily  include?  By  referring  to  the  caption  which, 
as  it  la  not  in  conflict  with  other  parts  of.  the  deed,  should  be  con- 
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Bidered  in  arriving  at  its  meaning,  we  find  that  they  include  Caroline 
Bove  and  her  children  by  A.  J.  Bowe.  Neither  the  granting  clause 
nor  the  habendum  conflicts  with  the  caption  of  the  d«ed,  and  the 
word  "children"  being  used  in  the  caption,  it  does  no  violence  to  the 
meaning  of  the  deed  to  conclude  that  the  word  "heirs/'  found  in 
the  granting  and  habendum  clauses  in  connection  with  the  pronoun 
"her,"  mean  all  the  children  of  Caroline  Bowe  by  A.  J.  Bowe,  and 
were  so  intended.  (McFarland  v.  Hatchett,  26  Ky.  Law  Rep.,  276.) 
Such  words  as  "heirs  of  his  body,"  or  "heirs  lawfully  begotten  of 
their  body,"  are  usually  words  of  limitation,  but  not  so  with  the 
•word  "children,"  which  is  generally  held  to  be  a  word  of  purchase, 
and  to  embrace  immediate  descendants  only.  Such  is  its  meaning, 
and  also  of  the  word  "heirs,"  in  the  deed  before  us.  The  deed  having 
been  procured  and  the  land  paid  for  by  A.  J.  Bowe,  he  had  the  right 
to  control  the  form  of  the  deed  and  select  the  persons  to  take  under 
it;  his  intention,  as  shown  by  the  deed  as  a  whole,  was  that  his  wife 
should  take  a  life  estate,  and  his  children,  by  her,  the  remainder  in 
the  land. 

In  Hall  V.  Wright,  27  Ky,  Law  Rep.,  1185,  the  conveyance,  as 
expressed  in  the  caption  and  habendum  of  the  deed,  was  to  Joseph 
Hall  and  his  children,  without  naming  the  latter.  It  was  held  that 
Joseph  Hall  was  entitled  only  to  a  life  estate  in  the  li^nd,  and  that 
his  children  then  in  being,  and  thereafter  born,  took  the  remainder 
in  fee. 

In  Smith  v.  Smith,  27  Ky.  Law  Rep.,  363,  there  was  a  devise  of  real 
estate  from  a  father  to  "his  son  and  his  children;"  this  was  held  to 
give  the  son  a  life  estate,  with  remainder  to  the  children.  In  Adams 
V.  Adams,  20  Ky.  Law  Rep.,  655,  there  was  a  devise  of  land  by  a 
father  to  "his  daughter,  Martha  J.  Adams,  and  her  children  in  their 
exclusive  right.;"  this  was  held  to  vest  In  the  daughter  a  life  e^ate, 
with  remainder  to  the  children. 

In  McFarland  v.  Hatchett,  26  Ky.  Law  Rep.,  276,  the  conveyance 
was  from  a  stranger  to  a  mother  and  her  children,  with  covenant 
of  general  warranty.  It  was  held  that  the  mother,  under  this  deed, 
took  a  life  estate,  with  remainder  to  the  children. 

As  said  in  Hall  v.  Wright,  supra,  there  are  many  cases  in  which 
the  husband  made  provision  for  the  wife  and  children,  the  deed  or 
will  containing,  in  many  instances,  language  very  similar  to  that 
employed  in  tBe  deed  under  consideration,  and  in  practically  all  of 
them  the  wife  was  held  to  have  b^en  vested  with  a  life  estate  In 
the  realty,  with  remainder  to  the  children.  (Jarvis  v.  Quigly,  10  Ben 
Monroe,  104;  Smith  v.  Upton,  12  Ky.  Law  Rep.,  28;  Davis  v.  Hardin, 
80  Ky.,  673;  Frank  v.  Unz,  91  Ky.,  621;  Kaenig  v.  Kraft,  87  Ky.,  25; 
Wright  V.  Forrester,  1  Bush,  278.) 

We  are  of  opinion  that  the  deed  from  Burgess  and  wife  to  Caroline 
Bowe  and  her  children  by  A.  J.  Bowe,  under  consideration,  conveyed 
the  mother  a  life  estate  in  the  land  therein  described,  with  remainder 
to  her  children  by  A.  J.  Bowe,  including  such  of  the  children  ae 
were  born  after  the  execution  of  the  deed. 

As  the  interest  of  Lucinda  Bowe,  one  of  the  children  and  remain- 
dermen, living  when  the  deed  was  made,  had  vested  before  her 
death,  upon  the  happening  of  that  event  such  interest  descended 
to  her  only  child  and  heir  at  law,  the  infant  Dewey  Bowe.  It  follows, 
therefore,  that  the  conveyances  under  which  the  appellees,  Rich- 
mond, Jones,  trustee,  and  others,  claim  the  land  in  question,  only 
divested  Caroline  Bowe  of  her  life  estate  therein.  While  the  re- 
maindermen can  not  have  possession  of  the  land  until  the  death  of 
Caroline  Bowe,  in  view  of  the  adverse  claims  set  up  by  the  appellees, 
now  in  possession  of  the  land,  they  had  the  right  to  maintain  this 
action  to  obtain  an  adjudication  of  their  rights,  and  have  determined 
what  interest  they  have  in  the  land. 
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"Wlierefore,  the  Judgment  Is  reversed,  and  cause  remanded,  that  the 
circuit  court  may  set  it  aside,  and  enter  another,  overruling  the 
demurrers  to  the  petition  and  cross-petition,  and  dedning  the  inter- 
ests of  the  parties  in  such  manner  as  will  conform  ttv  this  opinion. 


OLARKE  V.  McDOWHLL'S  ADM'R. 

(Filed  April  24.  1908— Not  to  be  reported.) 

Question  of  Pact — ^Rule  in  Such  Cases — The  questions  Involved  in 
this  ca^e  are  purely  of  fact,  and  it  is  the  uniform  practice  of  the 
Court  of  Appeals,  in  cases  of  this  character,  to  follow  the  Judgment 
of  the  chancellor,  if,  after  a  consideration  of  the  evidence,  the  mind 
is  left  in   doubt.     The  judgment  here  must,  therefore,  be  affirmed. 

A.  W.  Baker  and  Wm.  Lewis  for  appellant. 

J.  R.  Llewellyn  for  appellee. 

Appeal  from  Jackson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

In  September,  1905,  J.  E.  Holcomb  conveyed  to  appellant,  Clarke, 
a  stock  of  general  merchandise  in  a  store  in  Jackson  county,  and 
also  a  large  body  of  land.  In  1906,  Holcomb  became  the  surety  of 
one  Lunsford  in  a  note  executed  to  McDowell  for  1176.00.  A  Judg- 
ment was  obtained  on  this  note  against  Lunsford  and  Holcomb,  and, 
after  an  execution  had  been  returned  "no  property  found,"  this 
action  was  brought,  attacking  the  conveyance  made  by  Holcomb  to 
Clark  as  fraudulent.  The  petition  proceeded  upon  the  theory  that 
the  conveyance  assailed,  although  purporting  to  be  an  absolute  deed, 
was,  in  fact,  a  mortgage  to  secure  Clarke  in  the  payment  of  |1200 
tliat  he  had  advanced  to  Holcomb. 

The  lower  court,  upon  a  consideration  of  the  facts,  adjudged  that. 
the  conveyance  was  intended  to  operate  as  a  mortgage  to  secure 
Clarke  in  the  payment  of  |1200,  advanced  to  Holcomb,  and  also  such 
other  amounts  of  money  as  Clarke  may  have  advanced  before  the 
execution  of  the  deed.  He  adjudged  that  Clarke  had  a  prior  lien  upon 
the  land  and  the  stock  of  goods  to  secure  the  debts  due  him  by  Hol- 
comb, and  ordered  the  land  subjected  to  the  payment  of  the  Clarke 
debt  as  well  as  the  debt  of  appellee.'  From  that  judgment  this  appeal 
is  prosecuted. 

The  evidence  is  very  conflicting.  Sometime  previous  to  Septem- 
ber, 1905,  A.  J.  Smith  recovered  a  judgment  against  Holcomb  in  the 
Jackson  Circuit  Court  for  the  sum  of  $2,000,  execution  issued  upon 
this  judgment  and  had  been  levied  upon  the  stock  of  goods  and  lar.d 
at  the  time  the  conveyance  was  made  to  Clarke.  It  is  conceded  that 
Clarke  paid  in  satisfaction  of  this  judgment  |1,200  and  obtained  an 
assignment  of  the  judgment  and  execution.  Shortly  after  this,  the 
conveyance  was  made,  which  contained  the  following  recital  as  to 
the  consideration : 

"Wltnesseth:  That  whereas,  A.  J.  Smith  recovered  a  judgment 
against  J.  E.  Holcomb,  Ac,  in  the  Jackson  Circuit  Court  for  the  sum 
of  $2,000  and  $197  costs;  and,  whereas,  the  said  Smith  issued  an 
execution  on  said  judgment ;  and,  whereas,  the  sheriff  of  said  Jackson 
county  levied  said  execution  on  the  hereinafter  described  stock  of 
soods  and  three  tracts  of  land;  and,  whereas,  said  W.  H.  Clarke  paid 
off  said  execution  and  obtained  an  assignment  of  said  judgment  from 

vol.  33—12 
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Smith;  now  in  consideration  of  the  premises,  and  for  the  further  con- 
sideration that  said  W.  H.  Clarke  is  to  have  said  execution  returned 

satisfied  in  full,  the  parties  of  the  first  part  hereby  sell  and  convey." 

•  •  • 

Clarke  testified  that  the  recited  consideration  is  not  correct;  that 
in  adition  to  the  |1,200  paid  in  settlement  of  the  Smith  Judgment, 
Holcomb  owed  him  |1,000,  and  he  also  assumed  the  payment  of  all 
the  debts  due  by  Holcomb  to  wholesale  merchants,  which  amounted  to 
about  11,200,  making  the  consideration,  according  to  his  statement, 
$3,400.  In  this  he  is  supported  by  the  evidence  of  Holcomb  and  other 
witnesses.  He  was  called  on  to  explain  in  detail  the  facts  connected 
with  the  indebtedness  of  Holcomb  in  the  sum  of  $1,000  for  money 
advanced  previous  to  the  conveyance,  but  could  not  furnish  any  written 
evidences  of  the  indebtedness.  It  also  appears  that  the  store,  after 
the  conveyance,  was  conducted  by  the  wife  of  Holcomb,  his  son-in- 
law,  and  other  relatives;  and  that  the  money,  or  a  large  part  of  it, 
taken  in  at  the  store  was  placed  in  a  Winchester  bank  to  the  credit 
of  Holcomb,  who  had  an  account  there,  and  a  good  portion  of  it 
applied  to  the  payment  of  the  debts  due  to  wholesale  merchants  by 
Holcomb,  and  some  of  it  went  to  discharge  the  individual  debts  of 
Holcomb.  In  short,  the  preponderance  of  tlie  evidence  tends  to 
show  that  no  particular  change  was  made  in  the  conduct  or  manage- 
ment of  the  store  after  the  conveyance.  It  conlinued  to  be  operated 
substantially  the  same  as  it  had  been.  It  also  appears  that  Clarke, 
after  the  conveyance,  signed  and  swore  to  an  affidavit,  in  which  he 
said  that  he  was  the  owner  of  one-half  of  the  stock  of  goods.  These 
circumstances,  tending  to  show  that  Clarke  was  not  the  purchaser 
or  real  owner,  but  only  had  a  lien  thereon,  are  attempted  to  be  ex- 
plained away  by  Clarke  and  the  witnesses  in  his  behalf;  and  their 
statements  are  entitled  to  serious  consideration.  There  was  also 
evidence  tending  to  show  that  the  land  or  stock  of  goods  was  worth 
$5,000,  while  Clarke  testifies  that  it  was  not  worth  what  he  paid  for 
it.  that  is,  $3,400,  and  that  he  would  sell  it  for  $200  less  than  that  sum. 

It  is  also  in  evidence  that  Holcomb,  after  the  conveyance,  offered  to 
sell  the  land,  and  that  his  family  lived  on  it  as  they  had  always  done. 
The  weight  of  the  direct  evidence  favors  the  contention  of  Clarke, 
but  there  are  many  circumstances,  some  of  which  we  have  pointed 
out,  tending  to  show  that  the  conveyance  was  only  intended  by  tne 
parties  to  operate  as  a  mortgage  to  secure  Clarke  in  the  payment  of 
$1,200,  and  other  sums  that  he  may  have  previously  advanced  to  or 
for  the  benefit  of  Holcomb. 

In  view  of  the  fact  that  the  conveyance  was  made  previous  to  the 
creation  of  appellee's  debt,  and  biefore  it  was  contemplated  that  safd 
debt  would  be  made,  it  can  not  fairly  be  said  that  there  is  evidence 
of  the  actual  fraud,  that  is  essential  to  set  aside  a  conveyance  in  the 
interest  of  and  for  the  benefit  of  a  subsequent  creditor.  Nor  Is 
it  necessary  that  we  should  hold  that  the  transaction  between  Clarke 
and  Holcomb  was  tainted  by  actual  fraud.  The  lower  court  held  that 
the  conveyance  was  only  intended  to  operate  as  a  mortgage,  and 
this  view  we  are  disposed  to  accept  as  correct.  The  questions  in- 
volved in  this  case  are  ones  purely  of  fact,  and  it  is  the  uniform  prac- 
tice of  this  court  in  cases  of  this  character  to  follow  the  Judgment 
of  the  chancellor,  if  after  a  consideration  of  the  entire  evidence  the 
mind  is  left  in  doubt. 

We  can  not  say  that  the  Judgment  of  the  chancellor  is  contrary 
to  the  weight  of  the  evidence,  giving  due  consideration  to  all  the  facts 
and  circumstances  shown  by  the  record,  and  it  must  be  affirmed. 
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LOXnSVILJ^  &  INTBRUBBAN  R.  R.  CX>.  r.  BAILiEnr,  ftc. 

(Filed  Apmi  2A,  1908— Not  to  be  reported.) 

RoadB  and  Passfwayv— ^Use  of — ^Penmissive — ^M Intake  in  EIrecting 
Pol-es  on  Road — ^The  roadway  in  question  is  a  private  one,  the  use 
of  the  pUfbUc  in  it  is  permissive,  and  appellant  failing  to  ahow  any 
right  to  barve  its  poles  erected  upon  it,  its  suit  to  enjoin  appellees 
from  cutting  dowa  and  removing  its  poles  was  properly  dismissed  by 
the  lower  court 

Clarence  Dallam  for  appellant. 

R.  C.  Kinkead  for  appellees. 

Appeal  from  JefCerson  Circuit  Court,  Chancery  Branch,  Second  Divi- 
sion. I 

Opinion  of  the  court  by  Judge  Lassing,  affirming. 

The  'purpose  of  this  appeaJ  is  to  test  the  correctness  of  the  ruling 
and  Judgment  of  the  Jefferson  Circuit  Court,  Chancery  Branch,  Second 
Division,  in  dismissing  the  petition  of  the  Louisville  &  Interurban  R. 
R  Comipany,  wlierein  it  sought  to  enjoin  appellees  from  cutting  down 
a  line  o3  poles  which  aippellant  had  erected  throu^  their  property. 

Appellant  insists  that  the  poles  were  erected  upon  a  public  road, 
while  appellees  contend  that  they  were  erected  along  and  upon  their 
private  passway,  so  that,  the  cas^e  was  tried  out  below  upon  th«  ques- 
tion as  to  whether  or  not  the  road  was  a  public  or  private  road.  A 
determination  of  this  question  necessarily  disposes  of  the  case,  so  far 
as  appellant  is  concerned,  if  the  finding  is  adverse  to  it,  for  it  is  ad- 
mitted that  the  poles  were  erected  without  the  consent  of  aippellees. 

The  roadway  in  dispute  eztende  from  the  Preston  Street  Turnpike 
Road  to  the  Ashi  Bottom  Road.  Originally  different  members  of  the 
Phillips  family  owned  the  land  extending  pra<ctically  from  the  Pras- 
ton  Street  Road  to  the  Ash  Bottom  Road.  At  that  time  there  was  a 
roadway  or  passway  extending  from  one  road  to  the  other,  which  was 
used  in  common  by  the  members  of  the  Phillips  family.  These  Phil- 
lips? farms  were,  many  years  ago,  acquired  by  Dr.  Standiford,  who 
caused  gates  to  be  erected  across  this  roadway,  one  at  Preston  street, 
one  at  Ash  Bottom  Road,  and,  at  points  between  them.  These  gates 
were  part  of  the  time  kept  locked,  and  the  keys  in  control  of  those 
occupying  the  land.  The  gates  were  kept  across  the  passway  until  a 
few  years  ago,  when  one  was  destroyed  and  the  others  were  removed; 
and  none  have  since  been  replaced. 

A  great  deal  of  testimony  has  been  taken  to  show  that  this  passway 
was  in  general  use  by  the  traveling  public  since  before  the  farms 
XMLSsedi  into  the  hands  of  Dr.  Standiford.  There  is  also  testimony  tend- 
ing to  show  that  while  it  was  used  by  the  traveling  public  more  or 
less.,  it  was  altogether  a  permissive  use.  It  is  not  shown  that  it  was 
used  by  any  one  as  a  matter  of  right,  or  that  the  claim  was  ever  made 
by  any  one  that  it  was  a  public  way,  or  that  any  complaint  was  ever 
made  by  any  one  desiring  to  use  it  because  the  gates  across  the  en- 
trance thereto  were  locked;  and  the  very  fact  that  these  gates  were 
maintained  and  were  kept  locked  and  the  keys  placed  in  the  posfies- 
sion  of  oooufpying  owners  or  tenants  of  the  land,  is  a  circumstance 
tending  strongly  to  show  that  the  roadway  in  question  was  a  prtvate 
I>assway  and  not  a  public  road.  In  an  unbroken  line  of  decisions  this 
court  has  held  that  an  unexplained  and  uninterrupted  use  by  the  public 
of  a  passway  for  a  long  period  of  time  carries  with  Ut  the  presumption 
of  a  errant  or  dedication  of  the  roadway  on  the  part  of  the  owner  to 
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the  public,  but  this  presumption  of  a  dedication  is  overcome  by  the 
introduction  of  evidence  tending  to  show  that  the  use  by  the  ptfblic 
has  not  been  free  und  imintemipted,  or  that  it  has  'been  merely  per- 
missive, hence,  each  case  is  made  to  turn  upon  the  peculiar  facts  and 
circumstances  surrounding  it. 

The  evidence  introduced  to  the  effect  that  many  years  ago  this 
pass  way  between  the  two  roads  was  used  by  any  one  who  desired  to 
travel  it,  when  considered  in  connection  with  the  other  testimony  to 
the  effect  that  the  owners  of  the  land,  as  much  as  thirty  years  ago, 
erected  gates  across  this  roadway  and  locked  them,  thereby  denying 
to  the  pu/bllc  the  right  to  pass  through  except  with  the  permission  of 
those  having  the  keys  to  the  gate  looks  in  charge,  can  not  be  said  to 
support  appellant's  contention  that  the  public  has  had  for  many  years 
the  free  and  uninterrupted  use  of  this  roadway;  but,  taken  as  a 
whole,  the  testimony  shows  that  the  use  which  the  public  had  of  this 
rocuS)  has,  for  the  last  thirty  years,  at  least,  been  a  i>ermiaBive  use. 

Sometime  before  the  poles  were  erected*  along  tMs  roadwiay  the 
Louisiville  ^Railway  Company  obtained  the  permission  of  the  fiscal 
court  of  Jefterson  county  to  erect  a  line  of  poles  along  the  "Phillips 
Lane,"  and  appellant's  employes,  at  the  time  they  erected  tbe  poles 
in  question  mistook  the  passway  through  appellees'  land<s  for  the 
"Pfhillips  Lane,"  and  erected  the  poles  thereon,  believing  that  they 
were  operating  along  and  upon  the  "Phillips  Lane,"  where  the  fiscal 
court  had  given  the  Louisville  Railway  Company  the  right  to  operate. 
It  was  clearly  through  a  mistake  on  the  part  of  the  employes  of  appel- 
lant that  the  poles  were  erected  upon  the  passw&y  of  appellees  rather 
than  upon  the  "Phillips  Lane."  This  is  plain  from  the  record,  and  no 
doubt  so  appeared  to  the  trial  judige.  The  decided  welgbt  of  the  testi- 
mony in  this  case  supports  the  contention  of  appellees  that  the  road- 
way in  question  is  a  private  passway  and  not  a  public  road.  This 
being  true  and  appellant  having  failed  to  show  that  it  had  any  right 
to  erect  its  poles  thereon,  the  trial  court  was  warranted  in  dismissing 
its  petition. 
For  the  reasons  indicated  the  judgment  Is  afllrmed. 


LOUlSVIIJLiB  OOOFER'AG®  CO.  v.  FAROiiOSR,  BY,  &c. 
(FUed  April  24,  1908— Not  to  be  reported.) 

1.  Itfaster  and  Servant — ^Duty  of  Master  in  Case  of  Infant  Employe — 
When  an  Infant  of  tender  years  is  put  to  work  at  a  haasardous  busi- 
ness, the  master  must,  at  his  peril,  see  that  he  is  made  to  comprehend 
its  dangers. 

2.  Same — ^Instructions — iPleading"— The  petition  setting  up  the  ten- 
der age  and  lack  of  experience  of  appellee  and  that  be  did  not  know 
the  dangerous  character  of  the  work,  an  instruction  submitting:  the 
question  as  to  whether  plaintifTs  age  and  intelligence  were  such  as  to 
induce  a  man  of  ordinary  prudence  to  believe  that  he  was  qualified 
and  fit  for  the  labor  at  which  he  was  put,  wias  authorized. 

3.  Verdicts-^Bxcesslve  Character  of — ^Rule  as  to  Interfering  With — 
The  rule  is  wiell  settled  that  it  is  only  where  verdicts  are  palpably 
against  the  evidence,  or  obviously  the  result  of  passion  or  prejudice 
that  courts  are  permitted  to  interfere  on  the  ground  that  they  are 
excessive. 

James  S.  Worthaim  and  Belcher  &  Sparks  for  ap^llant 
R.  Y.  Thomas,  Jr.,  and  W.  J.  Rose  for  appellees. 
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Appeal  from  Muhleaberg  Circuit  Ck>urt. 

Opinion  of  the  court  1)7  Wm.  Rogers  Clay,  Commissioner,  affirming. 

Bills  Farmer,  an  infant,  brought  this  action  by  his  next  friend,  J. 
J.  Farmer,  against  the  Louisville  Cooperage  Company,  to  recover 
damages  for  an  injury  to  his  hand.  The  trial  resulted  in  a  verdict  in 
favor  of  plaintift  in  the  sum  of  $3,500,  and  the  defendant  complains. 

The  injury  oocurred  under  the  following  circumstances:  Appellant 
hired  the  appellee,  with  the  permission  of  his  father,  to  work  at  its 
mills  in  a  place  known  as  the  stave-pit.  On  the  next  d^y  appellant's 
superintendent  directed  the  boy  to  quit  work  at  the  stave-pit  and  go 
to  work  at  a  place  in  the  mill  where  there  were  two  small  saws  run- 
ning, called  edging  saws. 

The  only  direction  given  to  the  boy  was  to  go  andi  dean  up  the* 
wood,  trash  and  litter  that  accumulated  about  the  saws.  At  the  time 
of  the  accident  appellee  was  only  11  years  old.  Neither  appellant's 
superintendent  nor  «any  one  else  warned  him  of  the  dangerous  char- 
acter of  the  machinery  about  which  he  was  told  to  work.  While  the 
boy  was  at  work  about  these  edging  saws,  which  are  so  small  and  re- 
volve so  fast  that  they  can  hardly  be  seen,  the  engine  of  the  mill  stopped 
and  the  steam  was  shut  ^ff.  The  'boy,  observing  that  the  engine  was 
stopped  and  the  steam  had  been  shut  off,  supposed  that  the  saws  had 
also  stopped.  He  had  not  been  directed  in  what  manner  or  how  he 
should  get  the  wood  and  litter  away  from  the  saws,  <and,  using  his 
best  Judgment  as  to  how  he  was  to  do  this  work,  he  reach^  under  a 
table  upon  which  the  saws  ran,  in  order  to  get  the  debris  from  around 
them.  While  under  the  table  and  with  one  arm  full  of  wood,  he  laid 
his  right  hand  upon  the  top  of  the  table  for  the  purpose  of  pulling 
himself  up.  This  hand  came  in  contact  with  one  of  the  sawa  and  was 
cut  clear  across,  and  the  tendons  thereof  partially  severed. 

According  to  appellant's  evidence  the  boy  was  standing  up,  and, 
while  the  saw  was  in  plain  view,  placed  his  hand  upon  it.  Ther^  was 
also  evidence  to  the  effect  that  the  boy's  duties  did  not  require  him 
to  work  in  such  close  proximity  to  the  saw  as  to  render  his  work 
at  all  dangerous.  It  does  not  appear,  however,  as  said  before,  that 
any  such  directions  were  given  to  the  boy.  So  far  as  the  record 
shows,  he  was  not  told  how  far  or  how  close  to  the  saws  he  should 
work.  He  was  merely  told  to  go  there  and  go  to  work  carrying  out 
the  wood  and  throwing  it  back. 

For  appellant  it  is  insisted  that  a  peremptory  instruction  should  have 
gone  in  its  favor.  The  rule  applicable  to  such  cases  is  stated  in  the 
recent  oase  of  Beckwith  Organ  Co.  v.  Malone,  By,  Ac,  32  Ky.  Law 
Rep.,  5i^6,  wherein  the  court  said: 

"But.  when  an  infant  of  tender  years  is  put  to  work  at  a  hazardous 
business,  the  master  must,  at. his  peril,  see  that  he  is  made  to  com- 
prehend its  dangers.  It  is  not  enough  that  he  *is  merely  informed  of 
them.  Children  are  thoughtless  and  heedless  by  nature.  They  should 
be  n»ade  to  understand  the  danger  to  themselves  of  such  employ- 
ment, as  well  as  understand  the  means  provided  for  protection.  If 
they  are  not  made  to  do  so,  then  they  will  be  treated  as  If  they  did 
not  know  it,  and  the  master's  duty  to  furnish  them  reasonably  safe 
places  to  work,  and  reasonably  safe  tools  with  which  to  work,  will  not 
be  affected  by  the  mere  obviousness  of  the  dangers  or  defects.  No  one 
has  a  right  to  put  children  In  such  perilous  places  and  fasten  upon 
them  the  consequences  of  the  employer's  inattention  upon  the  ground 
that  his  neglect  was  to  'be  seen  by  experienced  and  thoughtful  per- 
sons." 

The  cHild  was  only  11  years  of  age,  and  the  place  where  he  was  put 
to  work  was  necessarily  dangerous.    He  was  not  warned  of  the  dan- 
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ger,  nor  wafl  he  even  told  not  to  go  near  the  BawB.  Instead  of  appel- 
lant's being  entitled  to  a  peremptory  instruction,  we  are  of  the  opinion 
that  the  facts  of  this  case  were  almost  if  not  quite,  sufBicient  to  justify 
the  trial  court  in  peremptorily  instructing  the  jury  to  find  for  appellee. 

The  court  gave  to  the  jury  three  instructions.  The  first  submitted 
the  question,  whether  or  not  plaintifTs  vige  and  intelligence  were  such 
as  to  induce  a  man  of  ordinary  prudence  and  care  to  believe  that  he 
was  qualified  and  fit  for  the  labor  at  which  he  was  put  to  work.  By 
Instruction  No.  2  the  court  submittedi  the  question  of  the  duty  of  defen- 
dant to  warn  plaintift.  This  instruction  Is  not  complained  of.  In- 
struclHon  No.  3  sulbmitted  the  question  of  the  contributory  negligence 
of  plaintift.  Counsel  for  appellant,  while  admitting  that  the  law  em- 
braced in  instruction  No.  1  is  proper  under  certain  circumstances, 
contend  that  it  should  not  have  'been  given  in  tHis  case,  for  the  reason 
that  plaintiff's  petition  complains  'only  of  the  failure  of  appellaat  .to 
warn  plaintiff,  and  that  this  was  the  only  question  of  negligence  that 
should  have  been  submitted  to  the  jury.  The  petition,  however,  states 
that  plaintiff  was  only  11  jrears  old,  was  inexperienced  and  had  never 
worked  around  or  ubout  machinery  of  the  character  in  question,  and, 
on  account  of  his  tender  age  and  having  had  no  experience,  was  un- 
able to  realize  the  danger  of  working  around  and  In  stave  and  saw 
mdlls.  The  petition  further  states  that  pliaintifl  did  not  know  the 
dangerous  character  of  the  work,  and  could  not  have  known  it  by  the 
exercise  of  ordinary  care.  We  think  from  these  averments  the  court 
was  authorized'  to  give  the  Instruction  complained  of;  at  any  rate, 
the  giving  of  the  instruction  was  not  prejudicial  error  under  the  facts 
of  this  case. 

But  appellant  complains  most  earnestly  of  the  excessive  damages 
that  were  awarded.  It  is  true  that  appellant's  witnesses  testified  that 
appellee's  Injury  was  not  a  permanent  one,  but  two  or  three  physi- 
cians did  tesHify  as  to  the  permanemcy  of  the  injury  received — one  of 
them,  stating  that  the  use  of  the  hand  injured  was  impaired  to  the 
extent  of  one-half.  The  rule  is  well  settled,  that  it  is  only  where  ver- 
dicts are  palpably  against  the  evidence,  or  obviously  the  result  of  pas- 
sion or  prejudice,  that  courts  are  permitted  to  interfere  upon  the 
ground  that  they  are  excessive  or  unauthorized  by  the  evidence. 
(Danville,  Lancaster  and  Nicholasville  Turnpike  Road  Co.  v.  Stewart, 
2  Met.,  119.)  In  this  ease  the  members  of  the  jury  saw  the  boy;  they 
also  saw  his  hand.  They  heard  the  statements  of  the  physicians 
pro  and  con.  The  boy  was  only  11  years  of  age.  He  had  a  natural 
expectancy  of  life  of  about  40  years.  Several  physicians  testified  that  the 
boy's  injury  was  permanent;  one  was  of  the  opinion  that  the  injury 
received  would  diminish  the  use  of  his  right  hand  to  the  extent  of, 
at  least,  fifty  per  cent.  Under  these  circumstances,  we  are  unable  to 
say  that  a  verdict  of  |3,500  ts  so  ei^cesslve  as  to  justify  the  conclusion 
that  it  was  the  result  of  passion  or  prejudice  on  the  part  of  the 
jury. 

Appellant  next  contends  that  the  court  erred,  either  in  refusing  to 
grant  a  continuance  upon  the  filing  of  its  affidavit  on  the  ground  of 
the  absence  of  two  witnesses,  or  in  permitting  the  affidavit  to  be  rea«* 
as  *he  depositions  of  the  witnesses.  It  appears  from  the  affidavit  that 
subpoenas  were  placed  in  the  hands  of  the  sheriff  for  the  two  wit- 
nesses referred  to,  and  returned  endorsed  "not  found."  The  aflSdavlt 
does  not  show  that  the  witnesses  were  within  the  jurisdiction  o!  the 
court,  or  that  there  were  reasonable  grounds  to  believe  that  their  pre- 
sence could  be  had  if  a  continuance  were  granted.  The  action  of 
the  court,  therefore,  was  proper;  otherwise,  it  would  be  possible  for  a 
party  whio  could  only  get  the  evidence  of  witnesses  not  within  the 
jurisdiction  of  the  court  by  tak-ng  their  .depositions  to  file  an  aflidavit 
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showing  their  absence,  and  thus  secure  their  testimony  without  taking 
their  depositions.     (Beoge  y.  Commonwealth,  13  Ky.  Law  Rep.,  808.) 
For  the  foregoing  reasons,  the  Judgment  is  affirmed. 


SOUTHERN  RY.  IN  KENTUCKY  v.  GRADDY. 
(Filed  April  24,  1908— Not  to  be  reported.) 

1.  Railroad— Shipment  of  Stock — (Measure  of  Damage»-^InBtruc- 
tioDs — ^In  this  suit  by  appellee  to  recover  o?  appellant  damages  occa- 
sioned by  the  injury  to  his  stock  on  account  of  appel>ant*s  negligence 
in  transporting  it,  it  was  error  In  instructing  the  Jury  to  fix  the 
measure  of  damages  as  the  difference  between  the  value  of  the  stock 
if  they  had  been  transported  within  a  reasonable  time  and  without 
onnsual  delay  and  th^  amount  they  sold  for  at  public  sale.  Appel- 
lee was  entitled  to  recover  the  difference,  if  any,  between  the  fair 
market  value  of  the  stock  (in  the  condition  they  would  have  been  in 
if  they  had  been  transported  with  ordinary  care,  and  the  condition 
they  were  in  when  deliv^^d  in  Louisville. 

2.  Evidence — Opinion  of  Witnesses— ^Pedigree  of  Colt— The  pedigree 
of  a  thoroughbred  colt  is  a  material  thing  in  fixing  its  vvilue,  and  it 
was  important  to  plaintiff  that  he  should  produce  to  the  Jury  the  evi- 
dence of  persons  acquainted  with  the  value  of  pedigrees  and  who 
oould  inform  the  Jury  touching  this  feature  of  the  question  they  were 
called  upon  to  determine. 

Field  McLeod,  Chas.  M.  Harris  and  Humphrey  ft  Humphrey  for 
appellant. 

D.  T.  ESdwards  for  appellee. 

Appeal  from  Woodford  Circuit  Court. 

Ojfinion  of  the  court  by  Judge  Carroll,  reversing. 

The  appellee,  on  September  5,  1906,  shipped  from  Versailles,  Ken- 
tucky, to  Louisville,  Kentucky,  over  the  appellant  railway,  six  year- 
ling thoroughbreds.  The  colts  were  shipped  to  be  sold  at  a  public 
sale  in  Louisville  on  September  8th.  They  were  loaded  at  Versailles 
On  the  nooming  of  September  5th,  and  in  the  usual  course  of  trans- 
portation should  have  reached  their  destination  on  the  afternoon  of 
the  day  they  were  shipped.  They  were  not  delivered  at  Louisville 
until  the  afternoon  of  September  6th. 

Alleging  that  the  stock  were  injured,  and  their  marketable  value  at 
the  sale  greatly  reduced  by  reason  of  the  negligence  of  appellant  in 
failing  to  transport  them  within  a  reasonable  time,  appellee  brought 
this  buit  to  recover  damages  for  the  loss  sustained.  A  Jury  assessed 
the  damage  at  one  thousand  dollars,  and  from  the  Judgment  on  the 
▼erdict  this  appeal  is  prosecuted. 

In  view  of  the  fact  that  there  must  be  a  re-trlal  of  the  case,  we 
will  only  sta^e  so  much  of  the  evidence  as  is  necessary  to  an  under- 
standing of  the  errors  relied  on  for  reversal. 

The  proof  is  conflicting  as  to  the  time  the  stock  were  received  and 
when  they  should  have  been  delivered  in  Louisville,  and  also  as  to 
their  condition,  and  the  loss  in  their  marketable  value  sustained  by 
the  delay  in  their  shipment.  There  was,  however,  sufficient  evidence 
to  warrant  a  subnfission  o?  the  case  to  the  Jury,  and  to  authorize  a 
verdict  for  appellee. 
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'Serious  and  just  complaint  is  made  of  Inatractlon  itumber  two, 
which  reads  as  follows: 

"If  th^  Jury  believe  from  the  evidence  that  the  defendant  comiMiny 
necllsrently  and  carelessly  failed  to  transport  said  six  yearlings  to 
the  Central  Stock  Yards  in  LoiHisville,  Ky.,  within  a  reasonable  time, 
and  without  unusual  delay,  and  by  reason  of  the  negligence  and  care- 
lessness of  the  defendant  company,  if  any  proven,  the  said  six  year- 
lings or  any  of  them  became  sick  or  ill  or  feverish  or  contracted  a 
disease,  and  were  reduced  in  health  or  strength,  quality  or  value.^ 
they  should  find  in  damages  for  the  plaintiff  the  difference,  if  any 
proven,  between  the  fair  vendable  market  value  of  said  yearlings  or  • 
any  of  them  on  September  8,  1906,  at  Douglass  Park,  Louisville,  Ky.. 
if  the  said  six  head  of  yearlings  were  transported  to  the  place  of  their 
destination  named  in  the  contract  of  shipment  in  the  ordinary  and 
usual  condition  had  they  arrived  there  within  a  reasonable  time 
and  without  unusual  delay,  and  the  amount  said  yearlings  sold  for. 
In  the  condition  they  were  in  on  the  8th  day  of  September,  1906, 
not  exceeding  in  all  five  thousand  dollars.  Unless  the  jury  so  believe, 
they  will  find  for  the  defendant." 

The  radical  error  in  this  instruction  is  that  it  fixed  the  measure 
of  damage  as  the  difference  between  the  value  of  the  stock  If  they 
had  been  transported  within  a  reasonable  time  'and  without  unusual 
delay,  and  the  amount  they  sold  for  at  the  public  sale.  It  was  com- 
petent to  prove  what  the  stock  sold  for  at  the  public  sale,  as  a  cir- 
cumstance tending  to  show  their  value,  and  to  show  that  the  fair 
market  value  was  not  realized  for  them.  But,  what  they  brought  at 
the  sale  was  not  the  test  of  the  depreciation  in  their  market  value 
that  should  hare  been  submitted  to  the  jury.  If  the  stock  had  been 
in  first  class  condition  and  had  been  transported  within  a  reasonable 
thne,  and  with  the  usual  care,  they  might  not  have  brought  at  the  sale 
one-half  of  their  real  or  market  value.  On  the  other  hand,  they 
might  have  sold  for  more  than  their  real  or  market  value.  The  sale 
may  have  been  poorly  attended,  not  well  advertised,  held  at  an  in- 
opportune time  or  an  unfavorable  place,  the  day  may  not  have  been 
suitable,  the  persons  conducting  the  sale  may  not  have  had  the  con- 
fidence of  buyers.  We  merely  mention  these  as  a  few  of  the  many 
illustrations  that  might  be  given  for  the  purpose  of  showing  that 
what  the  jcolta  brought  at  the  sale  was  not  a  fair  test  of  the  deprecia- 
tion in  their  market  value  caused  by  the  delay  in  shipment.  Appellee 
was  entitled  to  recover  the  difference,  if  any,  between  the  fair  market 
value  of  the  stock  in  the  condition  they  would  have  been  if  they 
had  been  transported  with  ordinary  care,  reasonable  diligence  and 
within  a  reasonable  time,  and  the  condition  they  were  in  when  de- 
livered at  Louisville.  (€.,  N.  O.  &  T.  P.  Ry.  Oo.  v.  Pendleton  &  Hud- 
son, 29  Ky.  Law  Rep.,  721 ;  Newport  News  &  Mississippi  Valley  R.  Co. 
V.  Mercer,  16  Ky.  Law  Rep.,  555 ;  Hutchinson  on  Carriers,  section  1366.) 

It  may  be  conceded  that  this  rule  by  which  to  measure  the  loss 
sustained  is  not  by  any  means  accurate  or  entirely  satisfactory,  but 
it  is  the  best  available  under  the  circumstances.  In  cases  like  this 
all  that  the  shipper  is  entitled  to  is  compensation  for  his  losg  result- 
ing from  the  delay  of  the  carrier  in  the  shipment.  It  will  be  readily 
agreed  that  the  amount  lost  Is  in  most  Instances  the  depreciation  in 
the  fair  market  value  of  the  stock  resulting  from  the  delay,  but  it  is 
often  troublesome  to  ascertain  with  reasonable  certainty  the  amount 
of  this  loss.  Generally  speaking,  what  property  brings  at  a  public 
sale  Is  a  fair  test  of  Its  value,  and  In  some  instances  it  may  be  the 
only  available  test.  For  this  reason  it  is  considered  competent  for 
persons  shipping  live  stock  for  sale  to  introduce  as  evidence  the  price 
they  brought  on  the  market,  but  this  la  not  the  only  nor  Is  It  a  con- 
duislve  test.    It  Is  only  one  of  the  means  by  which  the  value  of  tbe 
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property  and  the  loss  may  be  ascertained.  The  opinion  of  witnesses 
who  saw  the  stock,  or  who  knew  its  condition,  or  the  injury  it  re- 
ceiTed,  or  the  depreciation  in  its  market  value,  is  also  competent  evi- 
dence, but  neither  is  it  conclusive.  Ail  these  facts,  <and  any  others 
that  throw  light  upon  the  condition  of  the  stock,  the  injury  they  re* 
ceived,  and  the  depreciation  in  the  market  value,  the  Jury  have  the 
right  to  consider  in  making  up  their  verdict.  But,  it  is  not  proper 
to  single  out  in  an  instruction  by  which  the  Jury  must  be  controlled 
any  particuhir  standard  of  value  or  loss  other  than  the  depreciation 
in  the  market  value.  The  Jury  ahould  be  allowed,  after  hearing  the 
evidence,  to  fix  for  themselves  from  the  evidence  the  depreciation  in 
the  fair  market  value,  and  not  be  confined  by  the  court  to  what  the 
property  sold  for  or  to  the  opinion  of  witnesses  as  to  its  value. 

It  is  further  complained  by  appellant  that  the  trial  court  permit- 
ted incompetent  evidence  to  go  to  the  Jury.  The  evidence  objected 
to  was  made  by  witnesses  who  had  never  seen  the  colts  shipped  by 
appellee  and  who  were  not  present  at  the  sale  when  they  were  offered. 
These  witnesses  were  gentlemen  engaged  in  the  purchase,  sale  and 
breeding  of  race  horses,  and  were  familiar  with  the  pedigrees  and  breed- 
ing of  appellee's  colts.  After  the  colts  had  been  described  to  them,  they 
were  asked  in  substance  to  examine  the  catalogue  containing  the  descrip- 
tion  and  pedigree  and  state  what  would  be  the  fair  market  value  of 
each  of  them  on  the  8th  day  of  September,  1906,  at  Douglass  Park, 
Louisville,  Ky.,  if  they  had  been  shipped  from  Versailles  on  the  morn- 
ing of  the  5th,  and  had  arrived  at  Louisville  in  the  usual  time  and  in 
the  u«ual  condition.  Their  estimate  of  the  value  of  the  colts  was 
based  largely  on  the  knowledge  of  the  witnesses  touching  their  pedi- 
gree and  breeding.  It  is  argued  that  this  evidence  was  too  specula- 
tive to  be  admissible  and  it  is  said  that  a  witness  who  has  never 
seen  a  colt  that  he  is  asked  to  fix  a  value  on  would  be  venturing  an 
opinion  not  based  on  sufficient  knowledge  to  make  it  competent.  In 
this  opinion  we  do  not  concur.  The  pedigree  of  a  thoroughbred  colt 
is  a  material  factor  in  fixing  Its  value,  and,  in  the  estimation  of  many 
persons,  it  is  more  important  than  the  individuality  of  the  animal,  its 
6tyle,  bearing  and  movement,  the  shape  of  its  body  and  limbs  and 
general  conformation.  It  is  also  true  that  a  horse  may  have  a  fine 
pedigree  and  yet  be  deficient  or  defective  in  some  important  particu- 
lars that  could  only  be  discovered  by  inspection,  and  that  the  picture 
of  a  horse,  whether  it  be  a  pen  picture,  a  photograph  or  a  word  pic- 
ture, might  convey  an  inadequate  idea  of  its  value  and  furnish  an 
erroneous  impression  as  to  its  qualities.  But  these  facts  go  more 
to  the  weight  of  the  evidence  than  to  its  competency.  There  is  a 
wide  difference  between  the  weight  that  a  court  or  Jury  may  and  ordi- 
narily will  attach  to  evidence,  but  If  the  offered  evidence  Is  competent 
the  question  of  its  probative  value  is  for  the  Jury  trying  the  case. 
Bxpert  and  opinion  evidence  is  allowable  in  many  cases,  although  the 
expert  may  have  no  personal  knowledge  of  the  particular  thing  he 
is  called  on  to  express  an  opinion  concerning  and  may  never  have 
seen  it.  We  do  liot  deem  it  appropriate,  within  the  proper  scope  of 
this  opinion,  to  elaborate  upon  the  class  of  character  of  cases  in  which 
expert  and  opinion  evidence  Is  allowable.  It  embraces  a  wide  field 
and  covers  a  variety  of  subjects  concerning  which  Jurors  may  be 
imable  to  come  to  a  correct  conclusion  without  the  aid  of  .the  testi- 
mony of  persons  who  have  made  the  subject  a  study.  But,  confining 
our  remarks  to  the  matter  particularly  In  hand,  we  may  say  that 
a  trader  or  dealer  in  stock,  or  a  person  who  Is  qualified  by  experience, 
may  give  evidence  as  to  the  value  of  cattle,  hogs  and  other  animals 
«tbat  have  a  marked  value  although  he  may  never  have  seen  them. 
If  these  colts  had  not  been  thoroughbreds.  It  would  have  been  ad- 
missible to  prove  their  value  by  persons  who  had  experience  in  the 
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breeding  or  purchase  and  selling  of  colts;  but,  as  they  were  thorough- 
breds, and  their  pedigree  andi  breeding  alone  were  material  elements 
in  fixing  their  value,  it  was  especially  pertinent  to  allow  witnesses 
who  knew  the  value  of  the  pedigree  as  well  as  the  value  of  colts 
generally  to  testify.  The  breeding  and  care  of  thoroughbreds  has 
been  made  a  special  study  by  many  persons.  It  has  become  a  busi- 
ness of  wide  importance.  Registers  are  kept,  books  are  written,  and 
papers,  almost  daily,  published  devoted  to  explaining  and  exploiting 
the  performance  of  sires  and  dams,  and  the  value  of  certain  strains 
of  blood.  Thoroughbreds  have  a  market  value,  and  it  is  regulated  in 
a  large  measure  by  the  pedigree,  although  the  value  is  not  controlled 
by  standards  as  reliable  or  accurate  as  is  the  market  value  of  cattJe 
or  hogs  or  sheep  or  other  animals  that  are  daily  sold  in  the  open  and 
established  markets  of  the  country.  A  jury  composed  of  persons 
not  acquainted  with  the  value  of  pedigree  might  be  disposed  to  attach 
little  importance  to  this  well  recognized  factor  in  fixing  the'  value 
of  a  horse.  It  was  therefore  important  to  plaintiff  that  he  should 
produce  to  the  jury  the  evidence  of  persons  acquainted  with  the  value 
of  pedigrees,  and  who  could  inform  the  jury  touching  this  feature  of 
the  question  they  were  called  upon  to  determine.  (Fleming  v.  Mc- 
Claflin,  1  Indiana  Appellate  Reports,  537;  Miller  v.  Smith,  112  Mass., 
470;  Brown  v.  Hoberger,  52  N.  Y.,  15;  Bourne  v.  Moore,  32  Mich., 
254;  Cantling  v.  Hannibal  &  St.  Joseph  R.  Co.,  54  Mo.,  385,  14  Am. 
Rep.,  476;  Bowers  v.  Horen,  93  Mich.,  420,  32  Am.  Rep.,  513;  St. 
Louis  Ry.  Co.  v.  Edwards,  78  Fed.  Rep.,  745.) 

For  the  error  mentioned  in  the  instruction,  the  judgment  must  be 
reversed  with  directions  for  a  new  trial  consistent  with  this  opinion. 


UNITED  STATES  FIDELITY  &  GUARANTY  CO.  v.  MILSTEAD. 
(Filey,  April  24,  1908— Not  to  be  reported.) 

1.  Principal  and  Surety — Action  Against  Bonding  Company  for  In- 
juries Inflicted  by  Police  Officer — ^Bonds — ^E^ctent  of  Liability — ^In  th's 
action  by  appellee  against  appellant  for  injuries  received  by  the  reck- 
less shot  of  a  policeman  whose  bond  was  made  by  appellant,  the  rule 
announced  in  (>rowbarger,  &c.  v.  U.  S.  F.  &  O.  Co.  is  followed,  in  hold- 
ing that  section  3752,  Kentucky  Statutes,  must  be  read  into  the  police- 
man's bond  in  order  to  determine  the  extent  to  whicl^  the  surety  may 
be  held  liable.  In  view  of  this,  the  amount  that  may  be  recovered 
is  not  limited  to  the  $1,000  named  in  the  bond. 

2.  Punitive  Damages — Recovery  of  as  to  Whom — ^In  such  a  case 
punitive  damages  may  be  recovered  of  the  officer,  but  only  compen* 
satory  damages  o?  the  surety  in  the  bond. 

3.  E5xcess:ve  Damages — Extent  of  Injury — In  view  of  the  serious 
character  of  her  injuries  and  their  permanency,  it  can  not  be  said 
that  the  verdict  is  excessive. 

L.  F.  ZerfosB  for  appellant. 

R.  S.  DInkle  and  Watt  M.  Pritchard  for  appellee. 

Appeal  from  Boyd  Circuit  Court 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  affirming. 

On  Sunday,  March  25th,  1906,  while  appellee,  Emma  Milstead,  was 
standing  in  the  rear  of  the  kitchen  o!  the  dwelling-house  of  Mrs. 
Tierman,  in  Ashland,  Kentucky,  a  shot  was  fired  by  a  man  by  the 
name  of  Sol  Wood,  the  ball  passing  through  the  window  of  the  kit  eh- 
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en  and  striking  appellee  in  the  breast.  At  the  time  he  fired  tho 
slLOt,  Wood  was  a  policeman  of  the  city  of  Ashland,  and,  as  such, 
was  attempting  to  arrest  one  Charlie  Bryant,  whom  he  had  pursued 
ft-om  the  city  lockup  from  w^hich  »aid  Bryant  bad  escaped  while  in- 
carcerated therein  on  a  charge  of  drunkenness.  This  action  was  in- 
stituted in  the  Boyd  Circuit  Court  by  appellee  against  Sol  Wood  And 
his  surety,  the  United  States  Fidelity  and  Guaranty  Company,  to 
recover  damages  for  the  injury  received.  The  trial  resulted  in  a 
▼er-dict  and  Judgment  against  the  defendants  below  for  $3,000 
damages.  From  this  judgment  the  United  States  Fidelity  and  Guar- 
anty Company  prosecutes  this  appeal. 

Appellant  first  contends  that  the  court  erred  in  refusing  to  instruct 
the  Jury  limiting  the  liability  of  appellant  to  $1,000,  its  covenant  In 
the  contract  sued  on.  The  honcl  executed  by  appellant  was  in  the 
sum  of  $1,000.    The  Kentucky  Statutes,  section  3497,  provides: 

Civery  policeman,  before  he  enters  upon  the  duties  of  his  ofllce, 
shall  give  bond,  with  approved  surety,  before  the  mayor,  to  the  Com- 
monwealth of  Kentucky,  in  the  sum  of  one  thousand  dollars,  for  the 
faithful  performance  of  the  duties  of  his  oflice;  and  for  any  unlawful 
arrest,  or  unnecessary  or  cruel  beating  or  assault  in  making  an  arrest, 
he  and  his  bondsmen  shall  bellable  to  the  person  so  injured  on  said 
bond." 

Section  3752  provides:  ♦  ♦  ♦  "And  the  recovery  again  prin- 
cipal and  surety  shall  not  be  limited  by  the  amount  of  the  penalty 
named  in  such  bond." 

Counsel  for  appellant  contends  that  these  two  statutes  are  of  equal 
disnlty  and  should  be  construed  so  as  to  give  effect  to  both;  that  in 
order  to  do  this,  it  should  be  held  that  the  latter  ixrovision  does  not 
apply  <to  municipal  corporations  where  the  Legislature  has  provided 
a  different  rule.  This  question,  however,  has  been  decided  adversely 
to  the  contention  of  counsel  in  the  case  of  Growbarger,  &c.  v.  United 
States  Fidelity  &  Guaranty  Co.  &c.,  31  Ky.  Law  Rep.,  555, 102  S.  W.,  873. 
In  that  case,  Stevens,  marshal  of  the  town  of  McHenry,  after  ar- 
resting W.  L.  Growbarger  and  while  having  him  in  custody  for  a  mis- 
demeanor, shot  and  killed  blm.  His  widow  and  administrator  insti- 
tuted an  action  against  Stevens  and  his  surety  on  his  official  bond, 
to  recover  of  them  $20,000  damages.  The  l>ond  executed  by  Stevens 
and  his  surety  was  similar  to  the  bond  sued  on  in  this  action,  the 
penalty  therein  named  being  $1,000.  The  surety  contended,  as  does 
appellant  in  this  case,  that  it  was  liable  on  said  bond  only  to  the  ex- 
tent of  $1,000.    In  passing  upon  the  question  this  court  said: 

"The  question  is,  we  think,  settled  by  section  3752  of  the  statutes, 
supra,  which  allows  actions  on  such  a  bond  as  that  here  sued  on  by 
appellant,  and  in  addition  contains  the  following  provision:  'And  the 
recovery  against  the  principal  and  surety  shall  not  be  limited  by  tfbe 
amount  of  the  penalty  named  in  such  'bond.'  The  bond,  being  con- 
trolled by  the  section  supra,  must  be  consildered  in  connection  with 
it.  In  other  words,  the  provisions  of  the  statute  must  be  read  into 
the  bond  in  order  to  determine  the  extent  to  which  appellee  may  be 
held  liable,  In  the  event  appellant  on  the  trial  shows  herself  entitled 
to  recover  at  all.  CMoss  v.  Rowleft.  112  Ky.,  121,  65  S.  W.,  153,  358.) 
Treating  the  provisions  of  the  section  supra,  as  a  part  of  the  bond, 
we  conclude  that  the  amount  that  may  be  recovered  is  not  limited 
to  the  $1,000  named  therein,  but,  while  this  is  true  if  appellant  shows 
herself  entitled  to  recover,  the  Jury  can  not  properly  award  her  puni- 
tive dafiiages  as  against  appellee.  Punitive  damages  may  be  re- 
covered of  th  emarshal,  Stevens,  but  only  compensatory  damages 
can  be  recovered  of  the  surety  in  his  official  bond." 

The  next  ground  relied  upon  by  appellant  is  that  the  damages  are^ 
excessive.    The  evidence  shows  that  the  wound  was  inflicted  by  a  ball 
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from  a  38-calibre  pistol.  This  ball  penetrated  the  breast-bone.  Ap- 
pellee was  cbloroformed,  and  the  physician  used  an  auger  and  chisel 
and  drilled  into  the  breast-bone,  finally  extracting  the  ball.  After 
the  ball  was  removed  appellee  lay  in  bed  for  about  two  weeks. 
Thereafter  she  got  up  and  walked  around  the  house.  Subsequently 
she  took  employment,  but  was  compelled  to  quit  and  have  another 
operation  performed.  The  second  operation  was  performed  in  June. 
The  wound  was  cauterized,  but  it  did  not  heal  until  the  latter  part  of 
August.  This  trial  was  had  in  February,  1907,  almost  a  year  after 
the  injury.  The  record  shows  that  appellee  could  not  then  do  h^ayy 
housework,  such  as  sweeping  and  lifting  or  washing,  and  could  not 
press  her  shouJders  back.  When  it  was  damp  weather  she  could  not 
lift  anything.  Had  pains  from  the  injury,  andi  could  not  lie  aa  her 
left  sida  Dr.  B.  S.  Rice,  a  graduate  of  a  medical  college,  testified 
that  the  injury  to  appellee  was  permanent;  that  the  operation,  which 
consisted  of  drilling  into  the  breast-bone  in  order  to  extract  the  bullet, 
necessarily  weakened  the  breast-bone  to  such  an  extent  that  she 
could  not  lift  anything  heavy  or  do  work  that  required  strength,  such 
as  sweeping,  washing,  or  any  house-work;  that  this  weakness  would 
continue  as  long  as  she  livedi.  It  is  a  well-settled  rule  of  this  court 
not  to  reverse  a  case  on  the  ground  o?  excessive  damages  except 
where  the  verdict  is  so  flagrantly  excessive  as  appears  at  flrst  blush 
to  have  resulted  from  passion  and  prejudice.  (Louisville  ft  Nash- 
ville Railroad  Co.  v.  Mitchell,  87  Ky.,  327.)  Appellee  in  this  case  is 
28  years  of  age.  9hB  must  have  suffered  intensely,  both  physically 
and  mentally.  Before  her  lies  a  long  life.  Her  strength  and  power 
to  work  will  necessarily  be  impaired  by  the  large  hole  which  was 
made  in  her  breast-bone  in  order  to  extract  the  bullet.  Under  these 
circumstances,  we  are  unable  to  say  that  the  verdict  for  $3,000  is 
excessive.  . 

It  is  next  insisted  that  the  court  erred  in  permitting  Dr.  B.  S.  Rice 
to  be  asked  and  to  answer  certain  questions.  It  does  not  appear, 
however,  that  appellant  relied  upon  this  alleged  error  as  ground  for 
a  new  trial;  that  being  the  case,  it  will  not  now  be  considered  by 
the  court. 

The  instriwtlons  given  by  the  trial  court  are  not  seriously  com- 
plained of.  We  have  carefully  examined  them,  and  are  of  the  opinion 
that  they  fairly  presented  the  law  of  the  case. 

Perceiving  no  prejudicial  error  in  the  record,  the  Judgment  is  af- 
firmed. 


Li.  ft  N.  R.  R.  CO.  V.  GORMLEY. 
(Filed  April  24,  1908— Not  to  be  reported.) 

1.  Railroads— ^Shipment  of  Stock — Pleadings,  Proof,  Instructions — 
In  this  action  by  appellee  against  appellant  for  injury  to  a  horse 
in  shipment,  the  only  issue  made  by  the  pleadings,,  outside  of  the 
extent  of  the  injury,  was  as  to  whether  it  was  received  by  the  horse 
in  being  removed  from  the  car.  or  in  being  caused  to  Jump  from  the 
platform  to  the  ground,  and  the  trial  Judge  refused  to  instruct  upon 
this  point,  and  made  the  case  turn  upon  an  issue  which  was  not  raised 
by  either  pleadings  or  proof.    This  was  error. 

2.  Same — Appellee  was  entitled  to  recover,  if  at  all,  for  an  injury 
which  was  the  direct  cause  of  the  accident,  and  in  order  to  ascertain 
the  extent  of  the  injury,  it  would  be  competent  to  show  tne  condi- 
tion  of  the  horse  immediately  after  the  accident  and  following  it  down 
to  the  date  of  the  trial. 
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Benjamin  D.  Warfleld,  J.  A,  SuUivan  and  John  T.  Shelby  for  appel- 
lant 

Smith   &  Smith  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Laseing,  rev>ersing. 

In  September,  1906,  the  appellee  W.  C  Oormley  shipped  a  horse 
from  Richmond,  Kentucky,  to  Harriman,  Tennessee.  The  point  of 
destination  was  beyond  the  lines  of  the  appellant  company  and  upon 
the  Southern  Railway.  The  car  containing  the  horse  was  carried  by 
the  appellant  company  to  a  point  called  ''Coal  Creek,*'  on  it»  line, 
where  the  appellant  company  connects  with  the  Southern  Railway 
Company,  but,  for  some  reason  unexplained  in  the  record,  the  Sou- 
thern Railway  refused  to  receive  the  car  containing  the  horse  and 
appellee  had  either  to  unload  the  horse  and  re-ship  it  in  a  car  of  the 
Southern  Railway  Company,or,  else  have  the  car  shipped  back  to 
Jelllco  on  the  appellant  company's  line,  a  distance  of  some  thirty 
or  forty  miles,  where  the  car  itself  could  be  transferred  to  and  would 
be  receiTed  by  the  Southern  Railway  Company  for  transportation  on 
to  its  destination,  Harriman,  Tennessee.  There  were  no  cattle  pens 
at  Coal  Creek,  and  no  chute  or  other  facility  for  the  loading  or  un- 
loading of  stock  from  cars.  The  platform  at  the  depot  was  about  the 
same  height  as  the  floor  of  the  car,  but  was  some  four  or  flv«  feet 
from  the  edge  of  the  car,  so  that,  if  the  horse  waa  to  be  unloaded  from 
the  car  at  that  point,  it  could  only  be  done  by  bridging  this  distance, 
and  then  by  improrislng  some  means  to  get  the  horse  from  t^e  plat- 
form to  the  ground. 

There  is  no  difference  or  diaq;>ute  between  appellant  and  appellee 
aa  to  the  facts  connected  with  this  caae  about  the  shipment  until  the 
Southern  Railway  refused  to  receive  the  car  containing  the  horse 
from  the  !▲  &  N.  R.  R.  Co.  Appellant  insists  that  it  thereupon  not!-. 
fled  tbe  man  in  charge  of  the  horse  that  the  Southern  Railway  Com- 
pany would  not  receire  the  car  and  that  tiiey  would  have  to  carry  it 
back  to  Jelllco,  at  which  point  the  Southern  Railway  would  receive 
it,  aa  they  had  no  facility  for  unloading  the  horse  there.    Whereas, 

appellee  contends  that  when  the  car  reached  Coal  Creek  his  agent  and 
serrant  in  charge  of  the  horse  was  directed  to  unload  or  remove  said 
horse  from  the  car  as  the  Southern  Railway  would  not  receive  the 
shipment,  and  that  in  compliance  with  the  orders  of  and  under  the 
direction  and  aupervlsion  of  its  station  agent,  the  horae  was  unloaded 
from  the  car,  and,  while  being  so  unloaded  was  injured. 

Appellant  alleges  that  when  It  offered  to  take  the  horse  back  to 
Jelllco,  the  man  in  charge  thereof  objected  on  the  ground  that  this 
would  occasion  a  considerable  delay  and  proceeded  to  make  arrange- 
ments to  unload  the  horse  so  that  It  could  be  re-shipped  over  the 
ScHitliem  Railway.  That  he  improvised  a  bridge  from  the  car  to  the 
depot  platform,  and  forced  the  horse  out  over  same  and  tben  caused 
the  horse  to  Jump  from  the  platform  to  the  ground,  a  distance  of  four 
or  fiv:e  feet,  thereby  causing  the  injury,  if  any,  complained  of. 

It  18  not  charged  that  the  horse  waa  injured  in  any  wise  during  the 
trip  from  Richmond  to  Coal  Creek,  so  that  any  Injury  which  resulted 
to  9i1m  must  have  occurred  while  he  was  being  unloaded  from  the  car 
to  the  platform  or  Jumped  from  the  platform  to  the  ground.  Tlie 
answer  charges  that  it  was  the  duty  of  the  appellee  to  load  and  un- 
load the  horse.  That  the  only  duty  that  appellant  had  to  perform 
in  connection  therewith  was  to  furnish  the  necessary  hands  or  assist- 
ants.   The  reply  admits  that  it  was  the  duty  of  appellee  to  unload 
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thie  hone  and  It  1b  not  denied  that  appellant  furnished  all  the  help 
that  waa  needed  to  properly  do  go. 

The  whole  case,  so  far  as  the  question  of  appellant's  negligence  U 
concerned  turns  upon  the  point  as  to  whether  or  not  appellee  volun- 
tarily undertook  to  take  the  horse  from  the  car  at  Coal  Creek,  or 
whether  he  did  so  under  the  order  and  direction  of  appellant.  It  is 
admitted  that  appellant  company  had  no  suitable  means  at  Coal 
Creek  for  loading  or  unloading  stock,  In  fact  it  had  no  means  at  all 
for  doing  so.  The  only  way  that  It  could  be  done  was  the  way  in 
which  it  was  attempted  to  be  done,  to-wlt:  by  taking  some  scantling 
and  Improvising  a  bridge  from  the  car-door  to  the  platform  and  from 
the  platform  to  the  ground.  It  seems  that  with  the  aid  and  assistance 
of  two  or  three  helpers  the  distance  between  the  car  and  the  plat- 
form was  bridged,  but  that  no  effort  was  made  to  provide  a  means 
for  taking  the  horse  from  the  platform  to  the  ground,  and  that  the 
man  in  charge  thereof  caused  him  to  Jump  to  the  ground.  Whether 
the  Injury,  If  any,  was  received  by  the  horse  in  being  removed  from 
the  car  to  the  plat^rm  or  In  being  caused  to  Jump  to  the  ground  Is 
not  clear. 

The  only  Issue  made  by  the  pleadings,  outride  of  the  extent  of  the 
Injury,  was  that  above  indicated.  All  of  the  proof  taken  was  directed 
along  this  line,  but  the  trial  Judge  refused  to  Instruct  the  Jury  upon 
this  point,  although  requested  to  do  so,  and  made  the  case  turn  upon 
a  question  which  was  not  put  In  issue  by  either  the  pleadings  or  the 
proof,  and  of  this  ruling  the  appellant  complains. 

Under  ltd  contract  and  agreement  to  transport  this  'horse  from 
Richmond,  over  its  line  and  the  line  of  its  connecting  carrier,  to 
Harrlman,*  Tennessee,  it  was  the  duty  of  appellant,  to  provide  a  suit- 
able car  In  which  to  ship  the  horse,  and,  after  having  received  It, 
to  transport  it  to  its  destination  safely  and  without  unreasonable 
delay.  For  any  failure  on  its  part  to  do  so  it  would  be  liable  to  ap- 
pellee for  such  damages  as  he  sustained  thereby.  If,  in  the  course 
of  such  s'hipment,  It  carried  the  horse  out  of  the  way  so  as  to  cause 
an  imusual  and  unnecessary  delay  In  the  shipment,  and,  by  reason 
thereof  appellee's  horse  was  injured,  or  appellee  was  prevented  from 
keeping  hla  horse's  engagements  In  the  trots  or  races  In  which  he 
was  entered.  If  the  purposes  for  which  he  was  being  shipped  were 
known  to  appellant,  then  appellant  would  be  liable  to  appellee  for 
such  damage  as  'he  sustained  thereby.  But,  the  fact  that  the  horse 
was  carried  out  of  the  usual  way  or  course  of  shipment  and  his  de- 
livery at  the  point  or  destination  wast  materially  and  unnecessarily 
delayed  would  not  warrant  or  authorize  appellee  In  removing  him 
from  the  car  at  a  place  where  no  suitable  means  was  provided  for 
such  removal  and  run  the  risk  of  Injurtng  him.  And  if  appellee  or 
those  in  charge  of  the  horse,  representing  him,  did  so  without  the 
consent  of  appellant  then  appellant  should  not  be  held  liable  for  any 
injury  which  the  horse  may  have  received  while  being  thus  removed 
from  the  car.  The  company  pleaded  that  it  stood  ready,  willing  and 
able  to  perform  its  contract,  and  that  had  it  been  permitted  *o  do  so 
it  would  have  safely  delivered  the  horse  at  its  destinaticm.  That  while 
the  horse  waB  in  its  care  and  custody  and  it  was  permitted  to  exercise 
control  over  it,  it  was  uninjured,  but  that  the  man  in  charge  thereof 
and  without  its  consent  and  over  its  objection,  insisted  on  taking  the 
horse  from  t^e  oar  at  Coal  Creek,  although  he  knew  and  understood 
that  the  company  was  provided  with  no  suitable  means  for  unloadincT 
it  at  that  point,  and  that  while  appellee's  agent  was  so  imloadlng  the 
horse,  it  was  injured. 

Appellant  Insists  that  for  this  injury  it  is  in  no  wise  liable,  but  thac 
it  was  due  solely  to  the  act  of  appellee's  agent,  the  man  In  charge 
of  the  horse.    We  are  of  opinion  that  appellant  Is  correct  in  Its  con.- 
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tention  that  this  issue  should  have  been  presented  to  the  jury  by  ap- 
propriate instruction.  !We  are  further  of  opinion  Uiat  the  pleadings 
In  this  case  warranted  the  presentation  of  no  other  issue  than  this, 
outside  of  the  question  of  the  extent  of  the  injury,  if  any,  which  the 
h(Hve  received.  The  question  of  the  suitablBness  or  unsuitableness  of 
the  means  provided  for  unloading  live  stock  at  Coal  Creek  was  not  in 
issue,  and  fdiould  not  have  beien' presented  to  the  jury  at  all,  for  it 
was  expressly  admitted  that  the  company  had,  at  that  point,  no  facili- 
ties whatever  for  the  loading  or  unloading  of  live  stock,  and  the  com- 
pany expressly  denied  that  it  attempted  to  or  authorized  the  said 
horse  to  be  unloaded  at  that  point.  , 

Appellant  also  complains  of  instruction  number  one,  as  given  by 
the  court  because  it  did  not  clearly  instruct  the  jury  on  the  measure 
of  appellee's  damage,  if  any.  The  objection  being,  to  the  uise  of  the 
word  "immediately"  before  he  was  injured  and  "immediately*'  after 
he  was  injured.  Technically  construed  this  instruction  is,  perhaps, 
objectionable,  but  it  was  more  favorable  to  appellant  than  otherwise, 
(or  strictly  construed  it  limited  the  damages  to  such  injury  as  was 
ascertainable  immediately  a?ter  the  accident,  whereas  appellee  was 
entitled  to  recover,  if  at  all,  for  all  injury  which  was  the  immediate 
or  direct  result  of  the  accident,  and,  in  order  to  properly  ascertain 
the  extent  of  this  injury  it  would  be  competent  to  show  the  horse's 
condition,  not  only  immediately  after  the  accident,  but  following  same 
down  to  the  date  of  the  trial. 

For  the  reasons  given  the  judgment  of  the  lower  court  is  reversed 
and  cause  remanded,  for  further  proceedings  consistent  with  this 
opinion. 


TAYLOR  ft  CRATE  v.  BURT  &  BRABB  LUMBER  CO. 
(Filed  April  24,  1908— Not  to  be  reported.) 

1.  Landd-nBoundary  of — ^Rule — In  this  State  a  claimant  entering 
upon  land  under  a  deed  describing  a  boundary  intending  to  take  pos- 
session of  the  entire  tract,  no  part  of  which  is  at  the  time  of  his  entry 
actually  possessed  by  any  other  claimant  holding  adversely  to  him. 
Is  by  construction  and  intendment  of  law  in  the  actual  possession  of 
all  the  land  included  within  the  boundary  of  hia  deed. 

2.  Title— ♦Property^-Maving  alleged  and  proved  title  by  pre'scrlption, 
the  trees  were  plaintifTs  property,  and  it  was  entitled  to  maintain 
either  detinue  or  trespass,  and  owning  the  land,  it  was  immaterial 
whether  it  was  actually  in  possession  of  it  or  not  at  the  time  the 
timber  was  cut. 

O.  H.  Pollard,  W.  B.  Dixon  and  B  R.  Bosley  for  appellants. 

J.  J.  C.  Bach  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  reversing. 

The  plaintiff  (appellant)  alleges  in  its  petition  that  it  is  a  corpora- 
tion, and  that  it  owna  and  is  in  possession  of  a  large  tract  of  land  in 
Breathitt  county,  Kentucky,  which  Is  described  by  metes  and  bounds 
and  is  alleged  to  contain  three  thousand  six  hundred  acres;  that  the 
defendant  trespassed  upon  its  land,  and  wrongfully  and  unlawfully 
and  with  force  and  arms  and  against  its  will  and  consent  cut  down 
thirty-live  valuable  poplar  trees,   which  were  then   standing  on  it. 
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and  cut  these  treed  into  saw-logs,  numbering  one  hundred  and  five 
in  all,  which  it  hauled  off  and  wrongfully  detained  from  the  plain- 
tiff. The  logs  are  alleged  to  have  been  reasonably  worth  the  sum 
of  three  hundred  and  fifteen  dollars,  and  the  plaintiff  has  sustained 
damages  in  the  sum  of  two  hundred  dollars  for  their  detention.  The 
petition  contains  a  prayer  to  be  placed  in  possession  of  the  logs,  and 
defendant  trespassed  upon  its  land,  and  wrongfully  and  unlawfully 
ful  detention  of  the  property. 

The  answer  places  in  issue  all  of  the  material  allegations  of  the 
petition,  and,  In  the  second  paragraph,  sets  out  a  tract  of  one  hundred 
acres  of  land  within  the  boundary  contained  in  plaintiff's  petition; 
and  this  ona  hundred  acres,  it  alleges,  belongs  to  and  is  owned  by  one 
Samuel  Richie,  from  whom  it  purchased  all  of  the  growing  timber 
thereon.  The  answer  further  alleges  that  the  logs  in  question  were 
cut  from  the  Richie  tract. 

Plaintiff  admits  that  It  does  not  own  the  one  hundred  acres  de- 
scribed in  the  answer,  and  alleges  that  the  logs  were 'not  cut  there- 
from, but  from  the  plaintiff's  land  outside  of  the  boundary  of  the 
Richie  tract,  called  the  James  Bradley  patent. 

The  issue  was  a  very  simple  one,  and  turned  upon  the  sole  question 
as  to  whether  the  logs  were  cut  from  the  Richie  tract  of  one  hun- 
dred acres  (Bradley  patent)  lying  within  plantiff's  boundary  of  three 
thousand  six  hundred  acres,  or  whether  they  were  cut  from  plaintiff's 
land  outside  of  the  Richie  boundary. 

Upon  the  trial  of  the  case  before  a  jury,  after  the  evidence  was 
all  in,  the  court  gave  the  following  instructions: 

"1st.  If  the  jury  believe  from  the  evidence  that  the  logs  in  con- 
troversy were  cut  by  defendant,  from  the  boundary  of  land  described 
in  the  petition,  and  outside  the  boundary  lines  of  the  James  Bradley 
patent,  and  that  the  plaintiff  was  in  the  possessdon  of  said  land,  at 
the  time  they  were  cut,  they  will  And  for  the  plaintiff  said  logs.  If  to 
be  had,  and  if  not  to  be  had,  the  value  of  said  logs,  not  to  ^exceed 
1315.00.    Unless  they  so  believe  they  will  find  for  defendant. 

"2nd.  The  possession  of  the  son  of  Sam  Richie  of  the  100  acres  con- 
veyed to  him  by  James  Bradley  does  not  give  possession  to  'said  Sam 
Richie,  or  his  son,  of  any  land  lying  outside  of  said  100-acre  boun- 
dary." 

Whereupon  the  jury  returned  a  verdict  in  favor  of  the  defendant, 
and  the  court  entered  a  judgment  dismissing  the  petition.  Itg  motion 
and  grounds  for  a  new  trial  having  been  overruled,  the  plaintiff  ques- 
tions the  correctness  o?  the  judgment  against  it  by  this  appeal. 

We  do  zlot  consider  it  necessary  to  set  out  the  evidence  in  this 
case  with  minute  particularity.  We  deem  it  sufficient  to  say  that» 
after  a  careful  consideration  of  it,  we  think  the  verdfct  of  the  jury 
was  flagrantly  against  its  weig3it,  find  the  court  should  have  sustained 
plaintiffs  motion  for  a  new  trial.  The  plaintiff  showed,  practlcallT 
without  contradiction,  that  its  vendors  entered  into  possession  of  the 
tract  set  up  in  the  petition  under  a  deed,  and  that  these  vendors  and 
the  plaintiff  had  been  in  the  continuous,  adverse  possession  of  the 
tract  for  twenty-five  to  thirty  years,  claiming  to  own  it  to  a  well-de- 
fined boundary.  It  made  no  claim  to  the  one  hundred  acres  embraced 
in  the  BradJey  patent,  only  claiming  all  of  the  tract  outside  of  this 
patent;  and  it  further  showed,  beyond  a  question,  that  the  logs  were 
cut  from  the  land  outside  of  the  Bradley  patent.  It  was  clearly  en- 
titled, upon  the  evidence,  to  a  verdict  at  the  hands  of  the  Jury. 

The  rule  of  law  in  this  State  is  well  settled,  that  a  claimant  enter- 
ing upon  land  under  a  deed  describing  a  boundary  intending  to  take 
possession  of  the  entire  tract,  no  part  of  which  is  at  the  time  of  litv 
entry  actually  possessed  by  any  other  claimant  holding  adversely  to 
him,  is  by  construction  and  intendment  of  law  in  the  actual  posses- 
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Bion  of  all  the  land  included  within  the  boundary  of  hlB  deed.  (Har- 
rison Y.  (McDaniel,  2  Dana,  349;  Moes,  &c.  v.  Currie,  ftc,  1  Dana,  287; 
Thomas  y.  Harrow,  4  Bibb,  563;  Brauth  y.  Hahn,  23  Ky.  Law  Rep., 
1261;  Bllicott  y.  Pearl,  10  Peters  (U.  S.)  412,  442,  <445;  Bcott  y.  Mineral 
DeYelopment  Co.,  130  Fed.  Rep.,  497.)    / 

Hie  plaintiff  established  an  actual  possession  of  the  land  described 
in  its  petition  outside  of  the  Bradley  patent,  which  had  fully  ripened 
by  lapse  of  time  into  a  Yalid  title  prior  to  the  trespass  complained  of; 
and  this  being  true,  it  was  the  owner  of  the  logs  cut  by  the  defen- 
dant. And,  therefore,  the  technical  question  raised  by  the  defendant, 
that  the  action  was  in  detinue  and  not  trespass,  is  entirely  immaterial 
here.  HaYing  alleged  and  proYed  a  title  by  prescription,  the  trees 
were  plaintiffs  property,  and  it  was  entitled  to  maintain  either  de- 
tinue or  trespass,  as  it  saw  proper. 

The  conclusion  we  have  reached  will  necessitate  a  reYersal  of  the 
case,  and  upon  another  trial  the  court  will  giYe  substantially  the 
same  instructions  as  were  given  before,  except  the  sentence  "and 
that  the  plaintiff  was  in  the  possession  of  Baid  land  at  the  time  they 
were  cut"  should  be  omitted.  If  the  plaintiff  owned  the  land,  as  we 
think  it  did,  it  was  immaterial  whether  it  was  actually  in  possession 
of  it  at  the  time  the  logs  were  cut. 

Judgment  reversed  for  proceedings  consistent  herewith. 


MAY  V.  MAY,  &c. 

(Filed  April  24,  1908.) 

Conveyances — Fraud — Purpose  to  Cheat  Wife — The  evidence  in  this 
action  examined  and  held  that  the  facts  authorize  the  belief  that  the 
sale  of  the  land  in  controversy  was  a  fraudulent  device  entered  into 
to  cheat  the  wife  of  her  marital  right  to  a  support  out  of  the  proper- 
ty of  her  husband,  therefore  it  was  error  for  the  lower  court  to  adjudge 
the  conveyance  valid. 

D.  D.  Sublett  for  appellant. 

R.  H.  Cooper  for  appellees. 

Appeal  from  Magoffin  Circuit  Court.  , 

Opinion  of  the  court  by  Judge  Barker,  reversing. 

The  appellant,  Julia  May,  instituted  this  action  against  her  husband. 
Smith  May,  for  a  divorce  on  the  ground  of  abandonment.  In  her  peti- 
tion, she  set  out  by  metes  and  bounds  two  tracts  of  land  which  had 
belonged  to  her  husband  just  prior  to  the  abandonment  complained 
of,  and  which  she  alleged  he  had  fraudulently  conveyed  to  his  brother, 
the  defendant,  W.  X.  May,  for  the  purpose  of  cheating  and  defrauding 
her,  his  wife.  She  obtained  an  attachment  under  section  2124  of  the 
Kentucky  Statutes,  which  she  caused  to  be  levied  upon  the  land  in 
queirtion,  and  prayed  that  the  deed  from  her  husband  to  his  brother,  W. 
X.  May,  be  vacated  and  set  aside  as  fraudulent  and  void.  All  of  the 
allegations  of  the  petition  with  regard  to  the  land  were  placed  in  issue 
by  the  defendant,  W.  X.  May,  and,  after  the  evidence  was  taken,  the 
case  was  submitted  to  the  chancellor,  who  dismissed  the  petition  as 
to  W.  X.  May,  holding  that  the  deed  from  Smith  May  to  his  brother 
was  valid,  and  awarded  the  brother  a  Judgment  for  his  costs  against 
the  abondoned  wife. 

Ordinarilly,  this  court  is  exceedingly  loath  to  differ  with  the  chan- 
cellor as  to  his  conclusion  on  the  facts  of  a  case  submitted  to  him; 
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but  we  think  that  the  Judgment  in  the  case  at  bar,  holding  the  deed 
from  Smith  May  to  his  brother  to  be  legal  and  valid,  was  clearly  er- 
roneous. The  facts  in  the  case  are  few  and  practically  without  con- 
trariety. Some  six  months  before  he  abandoned  his  wife,  Smith  May 
executed  and  delivered  to  his  brother  a  mortgage  on  the  property  in 
question  to  secure  the  payment  of  a  note  of  four  hundred  dollars.  W. 
X.  May  is  exceedingly  vague  in  his  testimony  as  to  when  and  where  he 
loaned  his  brother  the  various  sums  which  went  to  make  up  the  ag- 
gregate of  four  hundred  dollars  which  he  claims  the  mortgage  was 
executed  to  secure.  But,  inasmuch  as  Mrs.  May  joined  in,  and  ac- 
knowledged this  mortgage,  we  have  concluded,  though  with  some 
doubt,  that  she  ought  not  now  to  be  permitted  to  question  it.  After- 
wards, and  on  the  very  day  the  husband  abandoned  his  wife,  W.  X. 
May  claims  to  have  paid  him  two  hundred  dollars  in  addition,  and 
then  took  a  deed  of  absolute  conveyance  of  the  whole  property  upon 
the  recited  consfderation  of  six  hundred  dollars.  Mrs.  May  did  not 
Join  in  this  deed,  and  knew  nothing  of  its  execution.  On  the  night 
of  this  day,  W.  X.  May  assisted  his  brother  to  move  out  the  furniture 
from  the  home,  and  abetted  him  in  abondoning  his  wife  and  little 
babe,  leaving  her  without  a  penny  in  the  world,  so  far  as  this  record 
discloses.  W.  X.  May  also  admits  that  his  brother,  who  went  to  Ohio, 
has  since  sent  him  money  with  which  to  defend  this  action. 

Taking  these  admitted  facts  as  a  whole,  we  have  no  doubt  that  the 
sale  of  the  property  by  the  husband  to  his  brother  was  a  fraudulent 
device  entered  into  to  cheat  the  wife  of  her  marital  right  to  a  sup- 
port out  of  the  property  of  her  husband.  If  this  conclusion  be  deemed 
harsh,  the  answer  is  that  the  man  who  admits  aiding  and  abetting  a 
husband  in  abandoning  an  invalid  wife  with  a  helpless  babe,  leaving 
them  dependent  upon  the  world's  cold  charity,  has  no  Just  ground 
to  complain  that  the  court  views  all  of  his  actions  with  suspicion, 
and  awards  to  his  testimony  but  little  weight  in  the  establishment 
of  any  disputed  question  of  fact. 

For  these  reasons  the  Judgment  is  reversed,  with  directions  to 
enter  a  Judgment  setting  aside  the  deed  from  Smith  May  to  W.  X. 
May,  and  holding  the  latter  responsible  to  appellant  for  any  rents 
or  profits  he  has  received  from  the  land  since  the  conveyance  to  him 
was  made. 


BORDBRS,  &c.  y.  ALtLEN. 
(Filed  April  28,  1908— Not  to  be  reported.) 

Deeds — MortgHges— Action  to  Adjudge  Mortgage— Evidence— In  this 
action  to  adjudge  a  mortgage  what  appears  to  be  an  absolute  deed, 
the  testimony  and  circumstances  detailed  examined,  and  held  that 
the  weight  of  It  shows  that  the  trial  court  should  have  held  the  writ- 
ing to  be  a  mortgage  and  not  a  deed. 

O'Neal  &  Carter  and  G.  W.  Castle  for  appellants. 

M.  S.  Bums  and  R.  T.  Bums  for  appellee. 

Appeal  from  Lawrence  Crcuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  reversing. 

Appellants  filed  suit  in  the  Lawrence  Circuit  Court  to  have  a  deed, 
absolute  on  its  face,  adjudged  a  mortgage.  Issue  was  Joined  on  this 
question  and  proof  taken;  upon  final  hearing  the  trial  judge  dismissed 
the  petition,  hence  this  appeal. 
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The  land  inrolyed  In  this  controversy  orl^nally  beloiged  to  J.  F. 
D.  Borders.  It  was  sold  at  decretal  sale  and  appellee  became  tAie 
pnrcbaser.  Borders  alleges  that  the  purchase  was  made  for  bis  bene- 
fit, this  appellee  denies,  but  be  that  as  It  may,  thereafter  appellee  and 
Borders  entered  into  the  following  agreement: 

"Article  of  Agreement  by  and  between  J.  F.  D.  Borders,  and  Frank 
Allen,  in  which  eaid  Allen  agrees  if  on  or  before  January  1,  1904,  said 
Borders  payB  said  Allen  $100.  I  Frank  Allen  agrees  to  make  a  deed 
to  said  Border  of  a  tract  of  land  formerly  owned  by  him  being  now  in 
possession,  but  if  said  $100  is  not  paid  on  .January  1,  1904,  then 
I  J.  F.  D.  Borders  will  give  said  Allen  possession  of  house  and  lands 
and  all  appertinance  thereunto. 

"FRANK  AIJLEJN, 
"J.  F.  D.  BORDERS." 

At  the  date  when  the  $100,  provided  for  in  this  agreement,  should 
hare  been  paid,  they  entered  into  a  new  agreement,  whioh  is  as  fol- 
lows: 

"Article  of  Agreement  made  and  entered  into  this  January  4,  1904, 
between  Frank  Allen  and  J  .F.  D.  Borders,  the  said  Borders  agrees  to 
pay  the  said  Allen  one  hundred  and  five  dollars  on  or  before  the  10th 
day  of  February.  1904,  for  which  the  said  Allen  is  to  make  a  deed 
to  the  lot  ^ust  below  the  said  Allen  store  which  was  previously  owned 
by  the  said  Borders.  If  the  said  Borders  fails  to  pay  the  above  named 
sum  of  money,  tbe  said  Borders  is  to  give  up  possession  at  once  with 
all  the  appertenances  thereunto  belonging. 

"FRANK  AliLBN. 
"J.  F.  D.  BORDERS. 

"It  is  further  understood  that  said  Borders  is  not  to  sell  said  lot  to 
any  one  until  the  said  Allen  gets  the  above  sum  of  money. 

"Attest:  L  H.  BORIXBRS." 

The  new  agreement  called  for  the  payment  of  $105  for  the  land 
on  or  before  the  10th  day  of  February,  1904.  Appellee  alleges  that 
when  the  $100  was  paid  him  in  January  he  was  requested  to  convey 
tiie  land  to  William  Borders,  another  brother  of  appellants,'  but  that 
inasmuch  as  Uie  contract  with  J.  F.  D.  Borders  stated  that  the  deed 
should  be  made  to  him,  he  declined  to  make  the  deed  to  William 
Borders,  although  he  was  assured  by  Ira  Borders,  another  brother, 
that  it  would  be  all  right,  but  that,  as  the  second  contract  did  not 
say  to  whom  the  deed  should  be  made,  when  the  $105  was  paid  to 
him  he  made  the  deed  to  M.  F.  Borders,  appellant,  although  at  the 
same  time  he  signed  a  receipt  stating  that  he  had  received  of  Ander- 
son, Borders,  for  J.  F.  D.  Borders,    $105  for  the  lot. 

On  August  9  following  the  deed  in  question  was  executed  by  M.  F. 
Borders  and  wife  to  appellee,  Frank  Allen,  for  the  alleged  considera- 
tion of  $52.50.  This  deed  was  lost,  and  on  December  15,  1904,  M. 
F.  Borders  and  his  wife  executed  to  appellee  another  deed  in  lieu 
thereof,  and  it  is  alleged  and  not  denied  that  before  they  would  do 
so  they  required  appellee  to  pay  the  further  sum  of  $10.  While  these 
transactions  above  enumerated  were  going  on  appellant  J.  F.  D. 
Borders  was  occupying  and  in  posesion  of  at  least  a  portion  of  the 
property  involved  in  this  litigation,  except  such  time  as  he  was 
temporarily  in  another  county,  engaged  in  the  lumber  or  logging 
business.  »It  has  been  frequently  held,  and  is  now  the  well  settled 
rule,  not  only  in  this  court,  but  in  courts  generally,  that  a  deed,  ab- 
solute on  its  face,  will  be  construed  to  be  a  mortgage,  if,  at  the  time 
it  was  executed,  the  parties  intended  it  to  operate  as  such,  the  aim 
of  the  court,  in  each  instance,  is  to  arrive  at  the  intention  of  the 
parties. 
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Directing  our  attention  to  that  end  in  this  case,  we  find  that  appel- 
lant M.  F.  Borders  testified  emphatically  that  he  never  received  but 
$50  at  the  time  of  the  execution  of  the  original  deed.  That  the  recita- 
tion in  the  deed  of  the  payment  of  $52.50  is  not  correct.  That  tfil6 
represents  the  amount  of  money,  in  fact,  which  he  had  to  repay  to 
appeliee  at  the  end  of  sixty  days,  the  $2.50  being  the  amount  of  the 
agreed  Interest  which  he  should  pay  for  the  accommodation  of  the 
loan.  Appellee  admits  that  he  was  aproached  by  M.  F.  Borders  on 
as  many  as  two  different  occasions  between  the  time  that  the  deed 
was  executed  to  M.  F.  Borders  in  February  and  the  time  the  trade 
was  consumated  and  the  transaction  closed  in  August,  and  was  re- 
quested to  make  a  loan ;  he  says  that  he  declined  to  do  so,  but  offered 
to  purchase.  He  had  sold  this  property  the  10th  of  February  for 
$105,  and  says  that  in  August,  or  six  months  thereafter,  he  bought  it 
outright  for  less  than  one-half  of  what  he  considered  Its  value  in 
February.  If  he  had  paid  to  M.  F.  Borders  something  like  the  real 
value  of  the  property,  his  claim  would  present  more  of  merit;  but 
when  we  consider  the  fact  that  he  knew  this  property  had  been  paid 
for  by  J.  F.  D.  Borders,  and  that  he  and  his  brother  weire  financially 
involved,  and  were  liable  to  have  subjected  to  the  satisfaction  of  their 
existing  debts  any  property  the  title  to  which  might  be  in  their 
name,  the  testimony,  not  only  of  M.  F.  Borders,  but  of  J.  F.  D.  Borders 
as  well,  is  most  plausible  as  to  these  transactions.  Appellee  admits 
that  he  pnly  paid  $50,  $25  in  cash  and  $25  in  trade  at  his  store,  and 
his  explanation  of  the  entry  of  the  $2.50  additional  is  not  satis- 
factory. Weighing  his  testimony  against  that  of  M.  F.  Borders, 
and  considering  the  facts  and  circumstances  surrounding  the 
transaction,  as  detailed  by  appellee  himself,  we  are  of  opinion 
that  the  weight  of  the  testimony  is  with  appellants,  and  the  trial 
court  shoud  have  held  the  writing  in  question  to  be  a  mortgage  and 
not  a  deed.  It  is  not  contended  that  the  deed  made  later,  in  Decem- 
ber, constituted  a  purchase  of  the  property,  for  appellee  himself  tes- 
tifies that  this  conveyance  was  made  to  supply  the  deed  which  was 
lost,  hence,  the  deed  made  in  August  being  but  a  mortgage,  the  deed 
made  in  December  was  likewise  a  mortgage,  although  appellee  paid 
to  appellants  $10  to  secure  the  execution  thereof. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the  cause 
remanded,  with  instructions  to  the  trial  court  to  enter  a  Judgment 
in  conformity  with  this  opinion,  giving  to  the  appellee  a  Judgment  f')r 
his  debt  of  $50,  with  6  per  cent,  interest  thereon  from  August  10, 
1904,  until  paid,  and  the  further  sum  of  $10,  with  6  per  cent,  interest 
thereon  from  December  10,  1904,  until  paid;  and  ordering  and  direct- 
ing the  property  described  in  the  pleadings,  or  enough  thereof  for  that 
purpose,  to  be  sold  to  satisfy  the  debt,  interest  and  cost.  He  will 
give  to  appellants  a  reasonable  time,  not  exceeding  thirty  days  from 
the  date  of  the  entry  of  the  Judgment  herein,  to  satisfy  said  Judgment 
debt  before  advertising  the  property  for  sale. 


BANKERS  FRATERNAL  UNION,  Ac.  v.  DONAHUE. 
(Filed  April  28,  1908— Not  to  be  reported.) 

1.  Burden  of  Proof— Bill  of  Exceptions — Motion  for  new  trial — ^The 
alleged  error  in  allowing  appellee  the  burden  of  proof  was  not  made  a 
ground  for  a  new  trial,  and  because  this  court  will  not  now  consider  thia 
question,  it  is  unnecessary  to  determine  who  had  the  burden  of  proof. 

2.  Evidence — Submission  of  Case  to  Jury — The  evidence  with  ref* 
erence  to  the  sanity  of  the  deceased  was  conflicting,  and  was  properly 
submitted  to  the  Jury. 
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S.  Insurance — ^Fratemal  Order — ^By-lawi— Attached  to  Certiflcate— 
Soicide—Section  679,  Kentucky  S>tatute8,  is  held  by  the  uniform  de- 
citlons  of  this  court  to  apply  to  such  fraternal  orders  as  appellant. 

4:  Instructions — ^The  giving  of  instruction  2,  which  authorized  a 
greater  sum  to  be  recovered  than  provided  for  in  the  contract  if 
the  j  ury  believed  that  deceased  was  sane  when  he  suicided,  was  not 
prejudicial  in  view  of  the  fact  that  the  verdict  was  based  upon  the 
Het  that  he  was  insane  at  the  time  he  took  his  life. 

Ideber  &  Lincoln  for  appellants. 

Edward  F.  W.  Kaiser  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First 
Division. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  affirming. 

In  October,  1903,  John  J.  Donahue  made  application  to  the  Bankers 
Fraternal  Union,  a  fraternal  society,  for  membership,  and  thereafter, 
daring  the  same  month,  his  application  was  accepted.    On  the  31st 
day  of  October,  1903,  Donahue  was  elected  a  member  of  Falls  City 
Lodge,  No.  91,  a  subordinate  lodge  of  the  Bankers  Fraternal  Union, 
and  was  then  obligated  as  a  member,  and  obtained  a  certiflcate  from 
the  society,  by  the  terms  of  which  it  agreed  and  promised  to  pay  out  of 
its  mortuary  funds  to  appellee   (his  wife)    the  sum  of  $1,000  upon 
satisfactory   proof   of   the   death   of   said   John   J.   Donahue.    Dona- 
hue continued  a  member  of  the  order  in  good  standing  to  the  day 
of  his  death,  which  occurred  on  February  23,   1905,  on  which  day 
he  committed  suicide  by  hanging  himself  in  his  stable.    Thereafter 
appellee  instituted  this  action  on  the  certiflcate  of  membership,  to 
recover  of  appellants  the  sum  of  $1,000.    The  laws  of  the  order  pro- 
vided that,  in  case  of  the  death  of  a  member  by  suicide  while  sane 
or  insane  during  the  flrst  ten  years  of  membership,  his  beneficiary 
should  only  be  entitled  to  receive  one-tenth  of  the  face  of  the  policy 
for  each  full  year  of  membership,  but  with  no  deduction  should  death 
occur  by  suicide  after  more  than  ten  years  admission  to  the  order. 
This  provision  was  a  part  of  the  laws  of  the  order  at  the  time  of 
Donahue's  admission  thereto,  and  continued  to  be  a  part  of  the  laws 
at  the  time  of  Donahue's  death,  except  that  in  1905  the  period  of  ten 
years  was  reduced  to  five  years;  and  as  Donahue  was  not  a  member 
of  the  order  as  much  as  five  years  at  the  time  of  his  death,  the  change 
did   not  affect  his  contract  in  any  manner  whatsoever.    When  the 
proofs   of  the  death  of  Donahue  were  submitted,  showing  that  the 
member  died  as  the  result  of  his  own  suicidal  act,  appellants  tendered 
and  offered  to  pay  the  sum  which  they  claimed  Donahue's  beneficiary 
was    entitled   to  receive  under   the   laws   of   the  order.    Appellants 
pleaded,  by  way  of  answer  to  the  petition  of  appellee,  that  John  J. 
Donahue  committed  suicide  In  the  city  of  Louisville  within  less  than 
two  years  after  he  first  became  a  member  of  the  order,  and  that  by 
reason   of  the  laws  governing  the  order  the  beneficiary  in  said  cer- 
tiflcate was  entitled  to  receive  upon  the  samie  only  one-tenth  of  the 
amount  named  therein,  to-wit:    $100,  which  appellants  tendered  and 
offered  to  pay,  together  with  the  costs  of  the  action,  in  full  of  its 
liability  under  said   certificate.    The  original  reply  was  a  traverse, 
and  Joined  issue  on  the  matters  of  avoidance  set  up  in  the  answer. 
An    amended  reply  was   subsequently  filed,   pleading   that  Donahue 
oommltted  suicide  while  insane,  and  also  that  the  laws  of  the  order 
were  not  attached  to  the  certificate  in  accordance  with  the  provisions 
of  taction  679,  of  the  Kentucky  Statutes.    The  affirmative  matters  in 
the  amended  reply  were  controverted  of  record.    The  jury  awarded 
appellee  the  sum  of  $1,000,  the  full  amount  mentioned  in  the  cer- 
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tlflcate.    From  that  judgment  the   defendants  helow   prosecute   thlB 
appeal. 

Counsel  for  appellants  first  Insist  that  the  trial  court  erred  in  hold- 
ing that  the  burden  of  proof  was  upon  appellee.  Although  appellants 
first  filed  motion  and  grounds  for  a  new  trial,  and  thereafter  filed  ad- 
ditional grounds  therefor,  the  error  complained  of  was  not  made  a 
ground  for  a  new  trial  in  their  original  or  suppl^nental  grounds.  Not 
having  relied  upon  the  error  in  question  as  a  ground  for  a  new  trtal, 
this  court  will  not  now  consider  the  alleged  error,  and  it  will,  there- 
fore, be  unnece&sary  to  determine  the  question  of  who  had  the  bur- 
den of  proof.  (Slater  and  Wife  v.  Sherman,  5  Bush,  211;  Louisville. 
CiDCinnati  &  Lexington  Railroad  Co.  v.  Mahoney*8  Adm'z,  7  Bush, 
235;  Harper  v.  Harper,  10  Bush,  447.) 

The  record  shows  that  Donahue's  death  was  produced  by  strangula^ 
tion,  caused  by  his  hanging  himself  in  his  stable  with  a  wire.  Upon 
the  question  of  insanity,  the  evidence  for  appellee  was  to  the  effect 
that  Donahue,  was  struck  on  the  head  with  a  milk  pitcher  several 
years  prior  to  his  death,  and  that  the  injury  was  a  severe  one.  For 
a  few  days  before  he  died,  he  was  low-spirited  and  complained  of 
his  head.  He  corrected  his  children  for  nothing,  and,  when  his  at- 
tention was  calied  to  the  fact,  denied  doing  so.  His  actions  were  other- 
wise peculiar.  At  one  time,  when  an  insurance  agent  was  present, 
he  introduced  the  agent  to  his  wife  three  times  within  a  short  period 
of  time.  Three  of  his  cousins  had  been  confined  in  the  asylum.  On 
the  other  hand,  fieveral  witnesses  testified  that  they  knew  Donahue, 
and  saw  him  one  cr  more  times  Just  prior  to  his  death,  and  that  there 
was  nothing  in  his  C(  nversation  or  conduct  to  indicate  that  he  was 
mentatUy  unbahincod.  Upon  this  evidence  the  court  did  not  err 
in  submitting  the  qiiefrtion  of  insanity  to  the  jury,  nor  can  we  say 
that  the  verdict  was  flagrantly  against  the  weight  of  the  evidence. 

But  appellants  complain  of  error  on  the  part  of  the  trial  court  In 
admitting  cenain  evidence*  given  by  appellee,  who  was  the  wife  of 
the  deceased.  From  the  rulings  of  the  court,  however,  it  appears 
that  the  court  admitted  such  answers  only  as  bore  upon  matters  of 
fact  that  camo  to  th<'  knowledge  of  the  wife  outside  of  and  in  sptte 
of  the  marital  rcjation^'  Tbf-  facts  testified  to  were  in  no  sense  com- 
munications from  or  through  her  husband,  but  only  matters  that  she 
observed  as  a  rational  being,  just  as  any  other  person  would  have 
observed  them  who  did  not  sustain  such  a  relationship.  Under  the 
rule  laid  down  in  Metropolitan  Life  Insurance  Co.  v.  Thomas,  82 
Ky.  Law  Rep..  770,  this  evidence  was  properly  admitted. 

Appellants  further  complain  of  errors  in  the  instructions,  which 
are  as  follows: 

"A.  The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  deceased  was  insane  at  the  time  he  committed  suicide, 
that  is,  if  he  at  said  time  did  not  have  sufficient  reason  to  know  right 
from  wrong,  or  did  not  have  sufficient  will  power  to  govern  his  actions 
by  reason  of  some  insane  impulse,  the  result  of  mental  unsoundneM> 
which  he  could  not  resist  or  control,  then  the  law  is  for  the  plalntiif, 
and  so  the  jury  should  find  for  her  in  the  sum  of  $1,000  named  in 
policy  sued  on  and  in  their  discretion  they  may  also  give  interest 
thereon  from  the  14th  day  of  October,  1905,  till  paid. 

"B.  But  if  the  jury  shall  believe  from  the  evidence  that  when  John 
J.  Donahue  killed  himself  he  had  sufficient  mind  to  know  that  his 
act  would  probably  resuH  in  his  death,  and  that  he  performed  It 
with  that  intention  then  the  jury  should  find  fbr  the  plaintiff  in  the 
sum  of  $200  only,  with  or  without  interest,  in  their  discretion." 

It  is  the  contention  of  appellants  that,  by  the  laws  of  the  order, 
appellee  was  entitled  to  recover  only  one-tenth  of  the  amount  named 
in  the  certificate,  as  the  death  of  her  husband  was  due  to  suicide. 
It  appears,  however,  that  the  laws  of  the  order  were  not  attached 
to  the  certificate,  or  made  a  part  thereof,  as  provided  by  section  tTI, 
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of  the  Kentucky  Statutes.  Counsel  for  appellant  insicrt,  however^ 
that,  as  the  laws  of  the  order  were  actually  delivered  to  Donahue  at 
the  time  of  the  delivery  of  the  certificate,  this  was  sufficient  under 
the  opinion  of  this  court  in  the  case  of  Supreme  Lodge  v.  Hunziker, 
27  Ky.  Law  Rep.,  1201.  In  that  case,  however,  the  court  simply  held 
that,  where  there  was  a  change  in  the  by-laws,  a  service  of  a  copy 
thereof  by  offering  to  deliver  and  attach  it  to  the  policy  was  sufficient. 
The  court  did  not  hoid  that  the  statute  in  question  had  no  application 
to  a  case  like  this,  where  the  by-laws  were  delivered  at  the  time  the 
certificate  was  delivered,  although  not  attached  thereto;  and  the  case 
is  not  defended  upon  the  ground  of  any  change  in  the  by-laws  since 
that  time.  The  statute  in  question  has  been  held,  by  the  uniform 
decisions  of  this  court,  to  apply  to  such  fraternal  orders  as  appellanrs 
in  this  case  on  contracts  issued  prior  to  the  amendment  thereof 
by  the  acts  of  1906.  (Mooney  v.  Ancient  Order  of  United  Work- 
men, &c.,  24  Ky.  Law  Rep.,  1787;  Supreme  Lodge  v.  Hunziker, 
27  Ky.  Law  Rep.,  1201;  American  Guild  v.  Wyatt,  30  Ky.  Law 
Rep.,  623.)  But  it  is  further  contended  that  the  certificate .  in 
quefltion  was  either  controlled  by  the  laws  of  the  order,  or  it  was  not 
80  controlled;  that  if  controlled  by  the  laws  of  the  order,  the  first 
instruction  was  erroneous  because  it  permitted  a  recovery  of  $1,000; 
that  if  not  controlled  by  the  laws  of  the  order,  the  second  instructioon 
was  erroneous  because  it  permitted  a  recovery  of  $200,  whereas  ap- 
pellee could  not,  under  the  laws  of  this  State,  recover  anything  if 
her  husband  committed  suicide  while  sane.  The  jury  found  for  ap- 
pellee in  the  full  amount  of  the  certificate.  The  only  theory  upon 
which  they  could  do  this  was  that  he  was  insane  at  the  time  he  com- 
mitted suicide.  They  found,  then,  that  appellee's  husband  was  insane. 
Had  they  found  that  Iionahue  was  sane  when  he  committed  suicide 
an«l  awarded  appellee  Judgment  under  instruction  No.  2,  there  would 
be  merit  in  appellant's  contention;  but,  as  the  Jury  found,  as  a  matter 
of  fact,  that  ap)>ellee'8  husband  was  insane  at  the  time  he  committed 
suicide  and  based  their  verdict  for  $1,000  upon  this  fact,  we  do  not 
think  the  giving  of  instruction  No.  2  was  error  for  which  the  case 
should  be  reversed  for  the  substantial  rights  of  appellants  were  not 
piejudice«l  thereby. 
Judgment  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  LAMBERT. 
(Filed  April  28,  1908--To  be  reported.) 

1.  Railroads— Constructing  Elevated  Wall  in  Street— Damages  to 
Abutting  I*roperty — Subsequent  Sale  of  Property — Effect  on  Recovery 
— ^The  owner  of  a  lot  fronting  on  a  street  through  which  a  railroad 
coDipany  constructed  an  elevated  stone  wall  on  which  its  cars  were 
run,  was  entitled  to  maintain  an  action  for  damages  for  its  deprecia- 
tion in  value  caused  thereby,  and  such  right  is  not  affected  by  rea- 
son of  his  subsequent  sale  of  the  lot  before  suit. 

2.  Same — Measure  of  Damages  Recoverable — In  an  action  for  dam- 
t^ges  to  property  fronting  on  a  street  of  a  city  by  reason  of  the  con- 
struction by  a  railroad  company  of  an  elevated  stone  wall  in  the 
street  on  which  its  cars  were  run,  the  measure  of  damages  as  to  the 
lots  sold  after  the  completion  of  the  wall,  was  the  difference  in  the 
market  value  thereof  Just  before  it  became  generally  known  that  the 
work  would  be  done,  and  its  market  value  Just  after  the  work  was 
done,  and  as  to  the  lot  sold  during  the  construction  of  the  wall  the 
measure  of  damages  was  the  difference  in  the  market  value  before 
it  became  generally  known  that  the  work  would  be  done  and  the 
market  value  at  the  date  of  the  sale  of  the  property. 
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3.  Same— Accrual  of  Cause  of  Action— Where  an  injury  to  real  ea- 
tate  results  from  the  construction  of  a  permanent  structure  the  cause 
of  action  accrues  upon  the  completion  of  the  structure. 

Teaman  ft  Teaman  and  Benjamin  D.  Warfleld  for  appellant 

Clay  ft  Clay  for  appellee.  •  i 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  affirming. 

Prior  to  March,  1901,  appellant  Louisville  ft  Nashville  Railroad  Co. 
had  constructed  and  was  maintaining  its  tracks  on  Fourth  street, 
in  Henderson,  Kentucky,  on  a  level  with  the  surface  of  the  ground. 
In  March,  1901,  appellant  was  granted  by  the  general  council  of  the 
city  of  Henderson  the  right  to  elevate  its  tracks.  Acting  under  this 
authority  it  constructed  a  solid  stone  wall  through  the  center  of  the 
street,  which,  at  the  place  where  appellee's  property  was  situated,  was 
about  15  feet  wide  and  over  15  feet  high.  At  the  time  the  authority  was 
granted  and  the  work  commenced,  appellee  was  the  owner  of  two  lots 
of  ground  abutting  on  the  south  line  of  Fourth  street.  One  lot  ran 
with  Fourth  street  200  feet,  and  back  with  Green  street  238  feet.  This 
lot  was  vacant  property  and  could  be  said  to  front  either  on  Fourth 
or  Green  streets  according  to  the  use  that  might  be  made  of  it.  The 
other  lot,  one  block  distant,  lay  on  the  corner  of  Elm  and  Fourth 
streets,  and  fronted  92  feet  on  Elm  street  and  190  feet  on  Fourth 
street.  After  the  right  to  build  the  wall  and  operate  trains  thereon 
had  been  given  to  appellant,  and  after  it  had  commenced  work  on 
the  improvement,  the  appellee,  on  June  17,  1901,  sold  oCT  the  first-men- 
tloned  lot,  50  feet  fronting  on  Green  street.  On  November  8.  1901, 
at  which  time  the  work  had  progressed  to  such  an  extent  that  the 
wall  was  from  one-half  to  two-thirds  built,  appellee  sold  the  remainder 
of  the  lot  on  the  corner  of  Fourth  and  Green  streets.  On  the  19th 
of  September,  1902,  appellee  sold  the  lot  on  the  comer  of  Fourth  and 
Elm  streets.  At  this  date  the  wall  had  been  completed  and  trains 
were  being  operated  thereon.  On  the  25th  day  of  April,  1906,  ap- 
pellee instituted  this  action  to  recover  of  appellant  such  damages 
as  his  property  sustained  by  reason  of  the  construction  of  said  wall. 
A  demurrer  to  the  petition  was  overruled,  and  appellant  thereupon 
filed  an  answer  in  which  It  denied  any  damages  to  appellee's  property, 
and  also  pleaded  the  five  years'  statute  of  limitations.  Upon  a  trial, 
appellee  obtained  a  judgment  for  $760.  A  new  trial  was  refused,  and 
the  railroad  company  is  here  on  appeal. 

Appellant  first  contends  that  the  court  erred  in  overruling  its  de- 
murrer   to   the    petition.    While    a   motion    to    make    more   specific 
might  have  been  properly  sustained,  the  petition,  in  effect,  alleges  that 
appellee  was  the  owner  of  the  lots  in  question;  that  appellant  con- 
structed  the   wall;    that  this   wall   Interfered   with   the   Ingress   and 
egress  to  and   from   said  lots,  and  with  the  circulation  of  the  air 
cthereat;    that  the  wall  was  so  constructed   as  to  render  the  grade 
*  much  steeper  than  the  grade  of  the  tracks  as  they  originally  existed, 
I'  which  resulted  In  Increased  noise  In  the  operation  of  the  train,  and 
*<aused  cinders  to  be  thrown  upon  appellee's  property  in  much  larger 
fuantities;  that  by  reason  thereof  appellee's  property  was  materially 
temaged,  in  the  sum  of  $1,500.    We  are  of  the  opinion  that  these 
averments  sufllciently  state  a  cause  of  action,  and  that  the  demurrer 
to  the  petition  was  properly  overruled. 

Appellant  further  contends  that  the  evidence  offered  by  appellee 
was  inadmissible  for  the  reason  that  the  witnesses  were  permitted 
to  testify  as  to  the  depreciation  in  the  market  value  of  the  lot  with- 
out showing  that  such  depreciation  was  caused  by  the  construction 
of  the  wall.    This  contention,  however,  is  not  borne  out  by  the  evi« 
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dence,  for  the  record  discloses  the  fact  that  each  of  the  witnesses 
was  asked  what  caused  the  depreciation,  and  each  answered  that  it 
was  the  construction  of  the  wall  in  question. 

But  appellant  vigorously  contends  that,  as  appellee  sold  two  of  the 
lots  before  the  wall  was  completed,  he  had  no  cause  of  action  as 
to  them  against  appellant;  and  that  the  purchaser  alone,  who  owned 
the  lots  at  the  time  of  the  completion  of  the  wall,  had  the  right  to  sue. 
It  is  well  settled  in  this  State,  that  the  party  owning  the  lots  at  the  time 
tne  damage  was  done,  has  the  right  to  sue.  This  right  is  not  affected 
by  his  subsequent  parting  with  the  title.  (Stickley  y.  Chesapeake 
&  Ohio  Railway  Co.,  ftc,  93  Ky.,  323.)  In  this  case,  if  the  property 
in  question  was  damaged  by  the  construction  of  the  wall,  some  one 
had  a  right  of  action.  If  the  purchaser  of  the  property  had  brought 
suit  to  recover,  the  conclusive  answer  would  have  been  that  the  prop- 
erty had  been  permanently  damaged  in  its  market  value — if  damaged 
at  all — at  the  time  of  the  purchase.  He  bought  the  property  at  a 
reduced  price.  He  was  not  damaged,  because  he  got  the  advantage 
of  the  reduction  in  the  price.  Who,  then,  suffered  the  damage?  Mani- 
festly the  appellee,  who  sold  the  property,  for,  on  account  of  the 
construction  of  the  wall,  he  sold  It  for  less  than  he  could  have  got 
for  it  before  it  was  generally  known  that  the  wall  would  be  con- 
structed. 

Nor  is  this  a  case  of  recovery  of  damages  for  mere  threatened 
injury.  The  right  of  action  in  this  character  of  cases  arises  under 
section  242,  of  the  Constitution,  which  provides  for  compensation 
for  property  taken,  injured  or  destroyed  by  municipal  and  other  cor- 
porations and  individuals  invested  with  the  privilege  of  taking  private 
property.  The  effect  is  the  same  as  if  the  owner  of  the  property  con- 
sented to  the  takiug  or  injury,  and  risked  the  recovery  in  damages 
for  compensation.  As  the  injury  results  from  the  construction  of  a 
permanent  structure,  separate  suits  can  not  be  maintained  for  damages. 
The  compensation  to  which  the  party  whose  property  rights  are 
invaded  is  not  a  sum  which  will  compensate  merely  for  the  damage 
inflicted  in  the  past,  leaving  the  parties  who  may  own  the  property 
in  the  future  to  recover  for  future  damage,  but  is  a  sum  which  will 
compensate  the  owner  for  the  damage  which  his  property  has  sus- 
tained in  the  past,  and  which  it  is  reasonably  certain  it  will  sustain 
in  the  future  as  the  result  of  the  permanent  injury.  (Stickley  v. 
Chesapeake  &  Ohio  Railway  Co.,  &c.,  93  Ky.,  323;  Hay  v.  City  of  Lex- 
ington, 114  Ky.,  665.) 

in  this  case  appellant  not  only  had  the  right  to  construct  the  wall, 
but  was  actually  engaged  in  its  construction  at  the  time  a  portion  of 
the  property  was  sold.  The  work  had  progressed  to  such  an  extent 
as  to  make  the  construction  of  the  wall  reasonably  certain.  While 
the  injury  to  the  two  lots  first  sold  was  not  complete,  the  effect  was 
practically  the  same,  for  every  person  desiring  to  purchase  the  lot 
in  question  had  the  right  to  assume,  and  would  assume,  that  the  wall 
would  be  completed,  and  as  a  matter  of  fact  it  was  completed.  The 
appellee  being  the  owner  of  the  lots  when  thus  injured,  we  think 
he  was  entitled  to  recover  such  damages  as  his  property  sustained. 

Appellant  next  complains  of  the  instructions  given  by  the  court. 
In  order  to  find  for  appellee,  the  jury  were  told  in  effect  that  they  must 
believe  that  the  lots  were  damaged  or  impaired  in  their  market 
value  by  the  construction  of  said  wall  or  the  operation  of  trains 
thereon,  by  reason  of  obstructions  to  the  view  or  to  the  ingress  and 
egress  to  and  from  the  same;  that  as  to  the  lot  that  was  sold  after  the 
completion  of  the  wall  the  measure  of  damage  was  the  diffepenoe  in 
the  market  value  of  the  property  just  before  it  became  generally 
known  that  the  work  would  be  done  and  its  market  value  just  after 
the  work  was  done;  while  in  the  case  of  the  lots  that  were  sold  dur- 
tng  the  construction  of  the  wall  the  measure  of  damage  was  the  dif- 
ference  in    the    market   value    before   it    became    generally   known 
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that  tbe  work  would  be  done  and  the  market  value  at  the  date  of  the 
sale  of  the  property.  This  instruction,  we  think,  is  in  accord  with 
the  rule  laid  down  in  Louisville  &  Nashville  Railroad  Co.  v.  Cum- 
nock, &c.,  25  Ky.  Law  Rep.,  1330,  and  City  of  Henderson  v.  Crowder, 
28  Ky.  Law  Rep.,  1255;  the  only  difference  being  that  the  Instruction 
was  changed  so  as  to  conform  to  the  facts  of  this  case. 

The  next  question  is:  When  did  the  statute  of  limitations  begin 
to  run?  The  work  was  begun  in  April,  1901.  A  portion  of  it  had 
been  finished  at  the  time  of  the  sale  of  the  first  two  lots.  The  wall 
was  completed  at  the  time  of  the  sale  of  the  third  lot  The  law  is 
well  settled,  that,  where  an  injury  to  real  estate  results  from  the  con- 
struction of  a  permanent  structure,  the  cause  of  action,  accrues  upon 
the  completion  of  the  structure.  (Louisville  &  Nashville  Railroad 
Co.  v.  Orr-.,  91  Ky.,  109;  Hay  v.  City  of  Lexington,  114  Ky.,  665;  John- 
son V.  Owensboro  &  Nashville  Railroad  Co.,  18  Ky.  Law  Rep.,  276; 
Oliver  v.  Illinois  Central  Railroad  Co.,  25  Ky.  Law  Rep.,  235.)  It 
may  be  contended,  however,  that,  as  the  cause  of  action  does  not 
accrue  until  after  the  completion  of  the  permanent  structure,  and 
that  as  appellee  sold  two  lots  before  the  structure  was  complete, 
he  thereby  parted  with  his  right  of  action.  But  this  is  not  the  case, 
for  the  purchaser  did  not  purchase  the  right  of  action  unless  he  paid 
what  the  land  was  worth  before  it  became  generally  known  that  the 
structure  would  be  erected.  By  buying  the  property  at  a  reduced 
price  because  of  the  permanent  injury,  he  left  the  right  of  action  in 
him  who  owned  the  property  when  the  injury  to  all  intents  and  pur- 
poses was  done.  To  hold  otherwise  would  be  to  deprive  the  seller 
of  a  right  of  action  for  damages  which  he  alone  sustained,  and  to 
transfer  the  right  of  action  to  another  who  in  fact  suffered  no  damage. 
Of  this  rule  the  party  causing  the  damage  can  not  complain,  for  he 
responds  but  once  for  all  the  damages  resulting  from  the  construction 
of  the  elevated  tracks  and  the  lawful  operation  of  the  trains  thereon. 

In  this  case  less  than  five  years  had  elapsed  after  the  completion 
of  the  structure  before  the  filing  of  this  action,  and  the  court  prop- 
erly refused  to  submit  the  question  of  limitation  as  set  forth  in 
the  instructions  offered  by  appellant. 

For  the  reasons  given,  the  judgment  is  affirmed. 


FIDELITY  TRUST  CO.,  &c.  v.  SHELBYVILLE  WATER  AND  LIGHT 

COMPANY. 

(Filed  April  28,  1908— Not  to  be  reported.) 

1.  Nuisance — Dam  Across  a  Stream — Overflowing  Land — Measure  of 
Damages  Recoverable — Character  of  Structure — Where,  by  the  build- 
ing of  a  dam  across  a  stream  the  water  is  diverted  on  the  land  of 
another,  the  measure  of  damages  recoverable  depends  on  whether 
the  structure  is  permanent  or  temporary.  If  it  is  permanent  the  party 
injured  is  entitled  to  the  diminution  of  the  value  of  the  property  in- 
jured, but  if  it  is  temporary,  such  as  that  it  may  be  easily  removed 
or  abated,  the  damage  is  the  depreciation  of  the  rental)  value  of  the 
property  injured. 

2.  Same — Limitation  of  Action — Extent  of  Recovery — In  an  action 
for  damages  to  one's  land,  caused  by  the  building  of  a  dam  across  a 
stream  and  backing  water  thereon,  where  the  injury  is  permanent, 
limitation  begins  to  run  from  the  completion  of  the  structure,  what- 
ever it  may  be,  that  causes  the  injury,  and  the  action  is  barred  in 
five  years,  and  all  damages  for  past,  present  or  future  injury  must 
be  recovered  in  one  action.  But  if  the  structure  is  temporary,  suc- 
cessive actions  may  be  brought  for  damages  ^caused  by  a  continuance 
of  the  injury. 
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William  Carroll  for  appellants. 

Willis  &  Todd  for  appellee. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  reversing. 

The  appellant,  as  trustee  for  Mrs.  Ross,  brought  this  action  in  1906 
against  the  appellee  company  to  recover  damages  to  her  land  alleged 
to  have  been  produced  by  a  dam  erected  by  it  across  Clear  Creek, 
that  Impeded  the  flow  of  the  water,  and  caused  it  to  overflow  the 
land,  and  for  injury  to  a  private  road  on  the  land,  alleged  to  have 
been  caused  by  water  that  was  negligently  permitted  to  escape  from 
a  standpipe  erected  by  the  company.  The  petition  sought,  a  recovery 
for  injury  to  the  land,  not  its  rental  value.  Previous  to  the  institution 
of  this  action,  there  had  been  disagreements  and  controversies  be- 
tween the  parties  hereto  growing  out  of  the  overflow  of  her  lands, 
and  in  1902  she  brought  a  suit  against  appellee  company,  in  substance 
the  same  as  this,  asking  for  damages.  This  action  was  settled  under 
an  agreement,  by  which  Mrs.  Ross  conveyed  to  appellee  company  a 
small  tract  of  land  adjacent  to  the  land  it  had  previously  bought  of 
her  for  the  purpose  of  building  its  reservoir.  In  1905,  the  water 
company  increased  the  height  and  length  of  its  dam,  and  it  is  to  re- 
cover damages  for  the  overflow  caused  by  these  additions  that  this 
action  was  really  brought. 

We  do  not  deem  it  necessary  to  state  in  detail  the  evidence.  It 
is  sufficient  to  say  that  there  was  evidence  introduced  by  appellant 
conducing  to  show  that  the  value  of  a  few  acres  of  her  land  was  se- 
riously injured  by  the  overflows,  and  that  they  were  caused  by  the 
additions  to  the  dam,  and  there  was  evidence  on  behalf  of  appellee 
tending  to  establish  that  the  overflows  were  due,  not  to  the  dam,  but 
to  extraordinary-  rains;  and  that  the  damage  sustained  by  appellant 
was  trifling. 

Upon  a  trial  of  the  case  before  a  jury,  appellant  was  awarded  one 
cent  in  damagop.  The  only  question  upon  which  a  reversal  is  asked 
is  for  error  in  instructing  the  jury  upon  the  measure  of  damages  to 
til  3  land  caused  by  the  overflow  from  the  dam. 

Appellant's  contention  is  that  the  criterion  of  damage  was  the 
depreciation  in  the  market  value  of  the  land:  while  appellee  insists 
that  it  is  the  diminution  in  its  rental  value.  The  trial  court  accepted 
appellee*s  view  of  the  law  of  the  case,  and  instructed  the  jury  that 
if  they  believed,  from  the  evidence,  ''that  the  defendant  so  constructed 
and  maintained  its  dam  across  Clear  Creek  by  adding  to  the  height, 
length  or  breadth  thereof,  so  as  to  thereby  obstruct,  impede  or  divert 
the  water  in  said  creek  from  its  natural  flow  or  channel,  so  as  to 
overflow  and  flood  plaintiff's  lands  near  to  and  adjacent  to  defend- 
ant's property,  you  should  flnd  for  plaintiff  therefor,  in  such  sum  as 
you  may  believe,  from  the  evidence,  will  fairly  compensate  the  plain- 
tiff for  the  diminution  in  the  rental  value  of  the  land  so  flooded,  from 
September,  1903,  to  the  present  time,  not  exceeding  $5,000,  the  amount 
claimed  in  the  petition.  Unless  you  so  believe,  you  should  flnd  for  the 
defendant." 

It  is  not  denied  or  questioned  that  the  dam,  as  well  as  the  addi- 
tions made  to  it  in  1905,  are  permanent.  They  were,  and  are,  intended 
to  be  permanent. 

The  rule  established  by  this  court  is  that,  whore  the  improvement 
that  produces  the  injury  or  nuisance  complained  of  is  permanent, 
the  measure  of  damage  is  the  depreciation  in  the  market  value  of  the 
property.  In  this  class  of  cases,  limitation  begins  to  run  from  the 
completion  of  the  improvement  or  structure,  whatever  it  may  be,  that 
causes  the  injury,  and  the  action  is  barred  in  five  years  from  that 
time,   and  all  damages  for  past,  present  or  future  injury  must  be 
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recovered  in  one  action.  If,  liowever,  tlie  improvement  is  temporary 
in  its  character  and  such  a  one  as  that  it  may  be  readily  remedied, 
removed  or  abated,  the  measure  of  damage  is  the  depreciation  in  the 
rental  value  of  the  property,  if  it  be  rented  out,  or,  if  it  is  occupied  by 
the  owner,  the  damage  to  its  use  and  occupation.  And,  in  this  class 
of  cases,  successive  actions  may  be  brought  for  damages  caused  by  a 
continuance  of  the  injury  or  nuisance.  (City  of  Madisonville  v.  Hard- 
man,  29  Ky.  Law  Rep.,  253-;  Hay  v.  City  of  Lexington,  24  Ky.  Law 
Rep.,  1495;  City  of  Paducah  v.  Allen,  23  Ky.  Law  Rep.,  701;  Pickerill 
V.  City  of  Louisville,  30  Ky.  Law  Rep.,  1239;  Central  Consumers  Co. 
V.  Pinkert,  29  Ky.  Law  Rep.,  274;  L.  &  N.  R.  Co.  v.  Whitsell,  31 
Ky.  Law  Rep.,  7G;  Hutchison  v.  City  of  Maysville,  30  Ky.  Law  Rep.« 
1173.) 

Applying  to  the  facts  of  this  case  the  well  settled  principles  of  law 
applicable  to  it,  our  conclusion  is  that  the  court  erred  in  defining  the 
measure  of  damages.  The  question  is  not  whether  the  injury  is  a 
continuing  one,  but  whether  the  improvement  or  structure  that  causes 
the  injury  is  permanent.  If  the  improvement  is  permanent,  the  party 
seeking  to  recover  damages  is  entitled  to  the  diminution  in  the  mar- 
ket value  of  the  property  injured,  although  the  overflow  or  flooding 
as  in  the  case  before  us,  is  not  continuous,  but' only  happens  occasion- 
ally. On  the  other  hand,  if  the  improvement  or  structure  that  causes 
the  injury  is  a  temporary  one,  or  of  such  a  character  that  it  might 
be  easily  removed,  or  abated,  although  the  injury  flowing  from  it 
may  be  practically  continuons,  the  measure  of  damage  to  which  the 
party  complaining  is  entitled  is  the  diminution  in  the  rental  value 
of  the  property,  or  in  its  use  and  occupation,  as  the  case  may  be. 
To  Illustrate,  if  a  railroad  company  should  construct  an  embankment 
across  a  drain,  and  put  into  it,  at  the  proper  place,  a  culvert  sufficiently 
large  to  carry  off  the  water,  but  allow  the  culvert  to  become  obstructed 
by  debris,  causing  water  that,  except  for  the  obstruction,  would  fiow 
through,  to  back  upon  the  lands,  this  nuisance  would  be  treated  as 
only  temporary,  although  the  water  might  remain  on  the  flooded  land 
for  a  year  or  more,  because  the  thing  that  caused  the  nuisance  might 
be  readily  removed  or  corrected.  But,  if  Ihere  was  no  opening  or 
culvert  in  the  embankment  to  permit  the  water  to  go  through,  and 
consequently,  in  rainfalls,  the  adjacent  lands  would  overflow,  the  in- 
Jury  would  be  deemed  permanent  and  not  temporary,  although  the 
land  was  only  occasionally  flooded — because  the  thing  that  produced 
the  injury  was  permanent  and  so  intended  to  be,  and  the  structure 
of  such  a  character  that  it  could  not  be  easily  altered  or  the  defect 
causing  the  nuisance  readily  remedied  or  removed. 

It  often  happens  that  it  is  difllcuU  for  the  trial  court  to  determine 
from  the  facts  of  a  particular  case,  whether  the  Improvement  or 
structure  is  permanent  or  merely  temporary;  and,  when  a  state  of 
case  like  this  arises,  it  is  proper  to  submit  to  the  jury  the  question 
whether  the  improvement  or  structure  is  permanent  or  temporary; 
and,  when  this  is  done,  the  jury  should  be  required  to  say,  in  their 
verdict,  whether  the  damage  allowed  was  for  a  permanent  or  tempor- 
ary injury.     (L.  &  N.  R.  Co.  v.  Whitsell,  supra.) 

Wherefore,  the  judgment  is  reversed,  with  directions  for  a  new 
trial,  in  conformity  with  this  opinion. 


ADKISSON'S  ADM'R  v.  LOUISVILLE,  HENDERSON  ft  ST.   LOUIS 

R'Y  COMPANY. 

(Filed  Aprtl  28,  1908— Not  to  be  reported.) 

Railroads  —  Dangerous  Crossings — Care  Required  —  Question  for 
Jury — In  an  action  against  a  railroad  company  for  killing  one  travel- 
ing on  a  public  highway  at  a  dangerous  crossing  the  central  idea 
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in  every  case  is  that  the  company  must  use  such  care  and  take  such 
precautions  for  the  safety  of  travelers  as  the  character  of  the  cross- 
ing makes  reasonably  necessary  for  their  safety  and  protection,  and 
the  degree  of  care  in  each  particular  case  is  governed  by  the  facts, 
and  is  a  question  for  the  jury. 

C.  M.  Finn  and  Sweeney,  Ellis  &  Sweeney  for  appellant. 

Helm  ft  Helm  and  R.  A.  Miller  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  reversing. 

Estill  Adkisson,  a  boy  about  eleven  years  old,  while  riding  with 
his  grandfather  on  a  Jolt  wagon,  was  run  over  and  killed  by  one  of 
appellee's  trains  at  a  crossing  on  the  public  highway  known  as  the 
"Cox  Road,"  just  west  of  the  city  of  Owensboro.  His  administrator 
sued  to  recover  for  his  killing,  alleging  that  the  crossing  where  he 
was  killed  was  located  on  a  much  traveled  thoroughfare  just  outside 
of  the  city  limits  of  the  city  of  Owensboro.  That  the  county  road, 
as  it  approached  the  railroad  crossing,  was  elevated,  narrow  and 
flanked  on  either  side  by  a  deep  ditch,  and  that  the  crossing  Itself 
was  permitted,  by  the  company,  to  become  and  remain  out  of  repair, 
BO  that,  all  things  considered,  it  was  a  dangerous  crossing.  That  the 
train  which  killed  deceased  was  running  at  a  high  rate  of  speed  and 
failed  to  give  the  proper  and  necessary  signals  to  warn  the  traveling 
public,  and  especially  the  deceased,  of  its  approach,  and  that  it  was 
not  equipped  with  the  proper  and  necessary  brakes  and  appliances 
to  enable  those  in  charge  of  it  to  avoid  accidents  and  injury  while 
being  operated  at  a  high  rate  of  speed.  That  by  reason  of  these 
negligent  acts  on  the  part  of  the  company  and  its  servants  his  intes- 
tate was  run  over  and  killed.  The  company  denied  liability  and 
pleaded  contributory  negligence.  Upon  a  trial  before  a  jury  a  Judg- 
ment was  had  in  favor  of  the  defendant  company,  and  the  administra- 
tor appeals. 

Many  reasons  are  assigned  why  the  judgment  should  be  reversed, 
but  the  only  errors  complained  of  which  we  deem  prejudicial  are  those 
in  regard  to.  the  instructions.  Much  proof  was  introduced  tending 
to  show  that  the  road  known  as  the  "Cox  Road"  is  a  much-traveled 
thoroughfare.  Just  outside  of  the  city  limits  of  the  city  of  Owensboro, 
and  the  crossing  where  the  accident  occurred  is  an  unusually  danger- 
ous one,  and  appellant  insists  that  the  court  should  have  submitted 
to  the  jury  the  question  as  to  whether  or  not  the  company  should  have 
provided  some  means  other  than  the  statutory  signals  to  avoid  injury 
to  persons  using  the  highway  at  that  point. 

It  is  further  insisted  by  appellant  that  the  court  erred  in  defining 
the  degree  of  care  which  the  deceased  was  required  to  exercise  for 
his  own  safety.  In  the  recent  case  of  the  C,  N.  O.  &  T.  P.  Railway  Co. 
V.  Cliamp  this  court  considered  at  length  the  duties  which  a  railroad 
owes  to  the  traveling  public  in  passing  through  populous  communities, 
and  over  roads  or  crossings  near  cities  or  large  towns,  where  large 
numbers  of  people  are  known  to  pass  daily,  and  where  the  company 
might  reasonably  expect  persons  to  be  frequently  upon  or  near  the 
crossing.  It  was  there  held  that  while  the  ringing  of  the  bell  and 
the  sounding  of  the  whistle,  as  required  by  the  statute,  might,  and 
would  relieve  the  company  from  liability  in  sparsely  settled  com- 
mimiUes,  where  it  was  not  shown  that  those  in  charge  of  the  train 
saw,  or  by  the  exercise  of  ordinary  care  could  have  seen,  the  danger 
of  the  injured  one  in  time  to  have  avoided  the  accident,  but  in 
populous  communities  and  on  dangerous  crossings  near  such,  a  dif- 
ferent rule  obtains  and  a  higher  degree  of  care  is  required  to  be  ex- 
ercised by  the  company  before  it  can  escape  liability.    As  said  in  the 
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Champ  oase,  supra,  the  central  idea  In  every  case  Is  that  the  company 
must  use  such  care  and  take  such  precautions  for  the  safety  of 
travelers  as  the  character  of  the  crossing  makes  reasonably  necessary 
for  their  safety  and  protection,  and  that  this  degree  of  care  in  each 
particular  case  Is  governed  by  the  facts,  and  is  a  question  for  the 
jury. 

T'nder  the  evidence  offered  in  this  case  appellant  was  entitled  to 
an  instruction  embodying  this  idea;  the  refusal  of  the  trial  court  to 
give  it  was  a  reversible  error,  as  such  an  instruction  was  offered  by 
appellant. 

On  the  question  of  contributory  negligence  the  court  instructed 
the  Jury  that  it  was  the  duty  of  plaintiff's  intestate,  in  approaching 
the  crossing  mentioned  in  the  pleadings  and  evidence  in  this  case, 
to  exercise  ordinary  care  to  avoid  being  injured  by  an  approaching 
train,  and  if  the  jury  believed  from  the  evidence  that  the  deceased 
either  knew,  or  by  the  exercise  of  ordinary  care  could  have  known, 
of  the  train's  approach,  and,  notwithstanding  this,  went  upon  the 
crossing  and  in  consequence  was  killed,  and  but  for  such  conduct  on 
his  part  the  accident  would  not  have  happened,  he  was  guilty  of  con- 
tributory negligence,  and  the  defendant  was  not  liable,  even  though 
the  jury  believed  from  the  evidence  that  the  servants  of  the  defend- 
ant in  charge  of  the  train  failed  to  give  sufficient  warning  of  the 
train's  approach.  Appellant  objected  to  this  instruction,  and  offered 
instructions  "E"  and  "G"  as  substitutes.  Instruction  "E"  is  substan- 
tially the  same  as  the  instruction  given,  and  instruction  "G"  authorized 
the  jury  in  passing  upon  the  question  of  deceased's  contributory  neg- 
ligence, if  any,  to  take  into  consideration  his  age  and  experience  and 
the  condition  under  which  he  was  placed  at  the  time  of  the  injury, 
and  if  from  the  evidence  it  appeared  that  he  used  such  care  and  pru- 
dence for  his  own  safety  as  a  person  of  ordinary  prudence  and  of  his 
age  and  experience  ,under  similar  or  like  conditions  would  have  used, 
then  he  was  not  guilty  of  contributory  negligence. 

In  the  case  of  the  Paducah  &  Memphis  Railroad  Co.  v.  Hoehl,  75  Ky., 
41,  a  similar  question  was  before  this  court,  and  it  was  there  held  that 
a  child  is  not  expected  or  required  to  exercise  that  judgment  In  avoid- 
ing danger  or  held  to  the  same  responsibility  for  its  conduct  that 
would  be  measured  out  to  an  adult  or  one  of  more  mature  years. 
In  that  case  the  child  injured  was  twelve  years  of  age.  And,  again, 
in  the  case  of  the  Kentucky  Central  Railway  Co.  v.  Smith,  93  Ky., 
449,  this  court,  in  passing  upon  the  degree  of  care  that  was  required 
of  a  child  thirteen  years  of  age,  said: "This  boy  was  only  required  to 
exercise  that  degree  of  care  that  an  ordinarily  prudent  child  of  his 
age  would  have  exercised,  and  if  he  exposed  himself  to  danger  in  such 
a  manner  as  that  the  injury  could  not  be  avoided  by  the  defendant 
by  the  exercise  of  the  proper  care  to  prevent  it,  no  recovery  should 
be  had;  but  if  the  child  was  on  the  street  or  crossing  where  it  had 
the  right  to  be,  and  was  injured  by  reason  of  the  gross  negligence 
of  the  defendant,  although  guilty  himself  of  ordinary  neglect  look- 
ing to  one  of  his  age  and  Inexperience,  a  recovery  must  necessarily 
follow." 

Under  the  authority  of  the  two  cases  above  cited  appellant  was 
entitled  to  have  presented  to  the  Jury  the  idea  embodied  In  instruc- 
tion "G,"  and  it  was  error  for  the  court  to  refuse  so  to  do. 

Ordinarily  those  in  charge  of  a  railway  train  approaching  a  cross- 
ing of  the  character  of  that  at  which  the  deceased  was  killed  would 
be  required  to  keep  a  lookout  that  they  might  discover  the  presence 
of  persons  upon  the  track  and,  if  possible,  thereby  avoid  injuring 
them,  but,  inasmuch  as  it  is  shown  in  this  case  that  on  account  of 
the  presence  of  buildings  on  the  west  side  of  the  Cox  Road,  and  also 
along  the  railroad  track  at  that  point,  the  view  of  the  railroad  from 
the  road  was  so  obstructed  that  travelers  could  not  be  seen  until 
they  had  come  within  forty  feet  of  the  road,  the  strictest  exercise 
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of  this  duty  would  have  been  of  no  avail,  as  the  train  would  then 
have  been  too  close  to  the  crossing,  when  traveling  at  the  usual  rate 
of  speed,  to  have  stopped  until  the  crossing  would  have  been  passed. 
Hence,  under  the  particular  facts  in  this  case  it  was  not  necessary  for 
the  court  to  instruct  the  jury  that  it  was  the  duty  of  those  in  charge 
of  the  train,  when  approachinng  this  crossing,  to  keep  a  lookout  for 
persons  who  might  be  upon  it. 

Upon  a  re-trial  of  the  case  if  the  evidence  is  substantially  that 
which  was  offered  on  the  last  trial,  the  court  will  give  to  the  Jury 
the  following  instructions: 

"1st.  It  was  the  duty  of  th€  employes  of  the  defendant  company  in 
charge  of  the  train  that  struck  and  kill-ed  Edward  Adkisson  to  sound 
the  whistle  or  ring  the  bell  at  a  point  not  less  than  fifty  rods  west 
of  the  crossing  at  which  he  was  struck  and  killed,  and  to  sound  the 
whlBtle  or  ring  the  bell  continuously  or  alternately  from  that  point 
to  the  crossing,  and  if  the  jury  believe  from  the  evidence  that  this 
crossing  was  in  a  populous  community  and  on  a  much-traveled 
thoroughfare,  and,  because  of  its  location  and  surroundings  unusually 
dangerous  to  travelers,  and  that  the  sounding  of  the  whistle  and  ring- 
ing of  the  bell,  as  directed,  was  not  sufficient  to  give  reasonable 
notice  of  the  approach  of  trains  at  said  crossing,  and  that  this  fact 
was  known  to  the  defendant,  or  by  the  exercise  of  ordinary  care 
could  have  been  known  by  it,  then  it  was  the  further  duty  of  the 
defendant  and  its  servants  in  charge  of  the  train  to  use  such  other 
means  to  prevent  injury  to  travelers  at  said  crossing  as  in  the  exer- 
cise of  a  reasonable  judgment  might  be  considered  necessary  by 
ordinarily  prudent  persons  operating  a  train.  And  if  you  believe  from 
the  evidence  that  the  defendant  and  its  employes,  in  charge  of  the 
train  that  killed  deceased,  failed  to  so  ring  the  bell  or  sound  the 
whistle  as  herein  set  out,  or  to  provide  other  means  or  methods  to 
warn  the  traveling  public  of  its  approach  to  said  crossing,  if  the 
facts  in  this  case  required  the  defendant  and  its  employes  to  employ 
other  means,  and  by  reason  of  such  negligence  and  carelessness, 
if  -any,  on  the  part  of  the  defendant  and  its  emfployes,  deceased 
lost  his  life,  then  you  should  find  for  the  plaintiff,  unless  you  shall 
believe  that  his  death  was  due  to  his  own  neglect,  as  defined  in  in- 
struction No.  3. 

"2d.  If  you  find  for  plaintiff  you  should  assess  the  damage  at  such 
sum,  not  exceeding  $20,000,  as  will  reasonably  compensate  the  estate 
of  Edward  Adkisson  for  the  destruction  of  his  power  to  earn  money. 

"3d.  It  was  the  duty  of  Edward  Adkisson  in  crossing  the  tracks  of 
the  defendant  at  the  place  he  was  killed  to  take  such  care  for  his  own 
safety  as  a  reasonably  prudent  child  of  his  age  and  experience  would 
ordinarily  have  exercised  under  like  or  similar  circumstances  to 
those  proven  in  this  case,  and  if  the  said  Edward  Adkisson  failed  to 
exercise  that  degree  of  care  for  his  own  safety  and  but  for  such  neg- 
lect and  failure  on  his  part  so  to  do  he  would  not  have  lost  his  life, 
then  you  should  find  for  the  defendant. 

"4th.  Ordinary  care,  as  used  in  these  instructins,  means  such 
care  as  an  ordinarily  prudent  person  would  exercise  under  like  or 
similar  circumstances.  Negligence  is  the  failure  to  use  or  exercise 
ordinary  care." 

Because  of  the  errors  in  the  instructions  abovQ  enumerated,  this  case 
is  reversed  and  remanded,  for  further  proceedings  consistent  with 
this  opinion.  

ROBEStTS  V.  ADIAIMS  &  SON  CK). 

(Filed  April  29,  1908— Not  to  be  reported.) 

Partnership — ^Facts  Showing— Finding  of  Chancellor  Approved— This 
action  is  affirmed  on  the  evidence^  which,  though  conflicting,  much  of 
H  biased  and  some  of  it  false,  we  have  little  hesitation  in  reaching 
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the  same  conclusion  upon  the  disputed  facts  as  was  done  by  the  chan- 
cellor below  who  had  the  advantage  of  an  acquaintance  with  the  wit- 
nesses so  as  to  give  their  testimony  its  due  weight  and  from  which 
he  adjudged  certain  parties  to  the  controversy  to  be  partners. 

J.  R.  Fears,,  H.  K.  Bourne  and  W.  S.  Pryor  for  appellant. 

Moody  ,&  Barbour  for  appellee. 

Appeal  from  Henry  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  affirmkig. 

This  is  an  equitable  action  by  appellee  suing  as  a  creditor  of  the 
alleged  mercantile  firm  of  J.  S.  Hundley  and  Fred  Roberts,  seeking 
to  compel  the  payment  of  its  debt  by  appellant,  6am  Roberts,  because 
the  latter  as  an  heir-at-law  of  Fred  Roberts,  now  deceased,  had  in- 
herited from  his  father,  and  was  then  possessed  of  certain  lands, 
which  were  of  greater  value  than  the  plain tinff's  debt;  also  because 
appellant,  Sam  Roberts,  had  purchased  the  shares  of  his  brothers  and 
sisters  in  the  same  tract  of  land,  and  as  part  of  the  consideration 
had  agreed  to  pay  off  all  the  indebtedness  of  their  deceased  ancestor, 
Fred  Roberts.  Appelant  denied  that  Fred  Roberts  was  a  parlner  in 
the  mercantile  venture,  and  denied  too,  that  he  had  agreed  to  pay 
off  all  the  indebtedness  of  the  decedent  as  part  of  the  consideration 
for  the  conveyances  to  him.  The  principal  question,  indeed  the  con- 
trolling question,  is  whether  Fred  Roberts  was  a  partner  of  J.  S. 
Hundley  in  that  matter.  Th«  circuit  court  decided  that  he  was,  and 
adjudged  a  sale  of  the  land  to  pay  appellee's  debt.  Appellant,  by 
this  appeal,  asks  that  the  chancellor's  finding  of  the  fact  be  reversed 
upon  the  evidence  in  the  record. 

The  testimony  of  the  witnesses  is  sharply  confiicting,  and  utterly 
irreconcilable.  Our  effort  has  been  to  sift  the  truth  from  the  mass 
of  contradictory  testimony,  much  of  it  plainly  biased,  and  some  of 
it  false. 

Fred  Roberts,  the  decedent,  was  a  farmer  living  in  the  country  in 
Henry  county.  He  had  reared  a  family  of  seven  children,  all,  or  meet, 
of  whom  were  married.  He  had  accumulataed  an  estate  of  some 
$4,000,  consisting  mainly  of  about  225  acres  of  land.  One  of  his 
daughters  had  married  J.  S.  Hundley.  The  latter  had  been  engaged 
in  a  small  way  in  conducting  a  country  store  of  general  merchandise. 
His  stock  had  burned  out.  He  then  bought  out  another  little  stock 
of  goods  for  $250  or  $300.'  He  had  not  enough  means  to  pay  for  it. 
Fred  Roberts  furnished  $150  of  the  money,  paying  it  direct  to  thc^ 
vendor.  This  much  is  conceded,  and  besides  is  well  established  by 
the  proof.  About  that  time  Fred  Roberts'  wife  died,  and  he  went  to 
live  with  the  Hundleys,  at  least  most  of  his  time  with  them  for 
several  months  during  which  the  store  was  conducted,  when  he 
married  again.  The  mercantile  venture  proved  a  failure,  and  about 
the  time  of  Fred  Roberts'  last  marriage  J.  S.  Hundley  (in  whose  naine 
alone  the  store  was  carried  on)  went  into  voluntary  bankruptcy. 
He  scheduled  all  the  merchandise  accounts  as  his  debts,  and  took 
all  the  remnant  of  his  stock  as  exempt  property,  moving  it  from  hts 
store  over  to  his  dwelling,  a  short  distance  away,  where  Fred  Roberts 
was  then  living  with  him.  The  merchandise  was  then  divided  be- 
tween Fred  Roberts  and  J.  S.  Hundley.  Appellant  and  other  chil- 
dren of  Fred  Roberts  were  present  at  the  division.  Shortly  afterwards 
Fred  Roberts  died.  There  was  a  suit  to  settle  his  estate.  A  number 
of  debts  were  proved  up  against  the  estate — something  like  $1»500 
in  amount  His  personal  estate  seems  to  have  been  inconsiderable. 
Then  it  was  that  appellant  agreed  to  buy  out  the  other  heirs,  paying 
them  each  $150  for  their  shares,  except  he  paid  two  of  them  $173 
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each,  and  agreed  to  pay  their  father's  Indebtedness.  Appellant  claims 
that  the  indebtedness  asumed  was  that  proven  up  in  the  settlement 
suit — none  of  which  was  on  account  of  th«  Hundley  mercantile  ven- 
ture— while  appellee  claims  th«  agreement  was  to  assume  all  indebted- 
ness. Appellee  and  one  of  his  brothers,  Newt.  Roberts,  fell  out  on 
account  of  a  tombstone,  when  Newt,  informed  the  creditors  of  J. 
S.  Hundley,  merchant,  that  Fred  Roberts  had  been  a  partner  In 
that  business,  whereupon  this  suit,  and  others,  were  brought  to  com- 
pel Sam  Roberts  to  pay  these  debts. 

Appellee's  evidence  to  establish  the  fact  of  partnership  aside  from 
the  writing  hereinafter  discussed,  consists  in  J.  S.  Hundley's  testi- 
mony that  he  and  Fred  Roberts  weive  partners,  each  putting  in  $1^0 
of  capital,  with  the  agreement  to  share  profits  equally;  and  that  upon 
the  dissolution  of  the  partnership  they  divided  the  stock  equally  be- 
tween them.  Newt.  Roberts  testified  that  he  had  heard  his  father 
say  he  was  interested  as  a  partner  in  the  store,  and  saw  him  in  there 
selling  goods  and  exercising  acts  of  proprietorship.  He  also  testi- 
fied to  the  division.  Newt.'s  wife  testified  to  the  same  facts.  After 
the  case  had  progressed  in  preparation  and  the  parties  had  become 
worked  up  more  in  feeling,  J.  S.  Hundley  again  testified,  this  time 
for  the  other  side,  in  which  he  said  his  former  testimony  was  false. 
When  he  first  testified  he  said  the  agreement  between  him  and 
Fred  Roberts  was  in  writing,  signed  by  Fred  Roberts  and  by  the  wit- 
ness; that  the  paper  was  in  the  possession  of  the  appellant,  who 
thereupon  produced  a  paper,  which  J.  S.  Hundley  identified  and  tes- 
tified to  as  the  original  contract.    It  is  as  follows: 

"March  15,  1903,  Noe,  Ky. 

"This  15th  day  of  March,  1902,  I,  Fred  Roberts,  do  hereby  agree 
to  furnish  J.  S.  Hundley  one  hundred  fifty  dollars  ($150),  to  be  in- 
vested in  merchandise  at  Noe,  Ky.,  for  which  Fred  Roberts  am  to 
receive  one-ha'f  of  the  profits  from  said  business;  the  said  J.  S. 
Hundley  is  to  attend  to  all  of  the  business;  J.  S.  Hundley  is  to  be 
responcible  for  all  depts  he  makes;  said  Fred  Roberts'  name  is 
not  to  be  used  in  the  business;  said  Fred  Roberts  is  not  to  be 
responseble  for  any  depts  that  said  J.  S.  Hundley  makes. 

"J.  S.  HUNDLEY, 
"FRED  ROBERTS." 

On  his  last  examination  Hundley  says  that  he  himself  wrote  the 
whole  of  that  paper,  including  the  signature  of  Fred  Roberts,  after  the 
latter's  death,  and  indeed  after  this  suit  was  brought. 

Several  other  witnesses,  apparently  without  interest  or  other  bias, 
testify  that  Fred  Roberts  told  them  that  he  was  interesed  in  tlie 
store,  and  that  they  saw  him  there  selling  goods.  On  the  other  hand, 
J.  S.  Hundley's  wife,  the  daughter  of  Fred  Roberts,  testified  on  be- 
half of  her  brother,  the  appellant,  that  the  paper  copied  above  was 
written  by  her  husband  in  the  presence  of  Sam  Roberts  and  Louis 
Roberts  (another  brother)  after  the  death  of  Fred  Roberts;  that  it 
was  written  by  J.  S.  Hundley,  at  the  request  of  Sam  Roberts  (ap- 
pellant), after  this  suit  was  brought  in  order  to  get  a  statement 
from  J.  S.  Hundley  concerning  the  real  relation  between  him  and 
Fred  Roberts,  ostensibly  for  use  in  the  preparation  of  the  defense 
in  this  suit.  Sam  Roberts  corroborates  Mrs.  Hundley  in  this  testi- 
mony, as  does  Louis  Roberts,  though  the  latter  weakly. 

As  to  the  division  of  the  goods,  these  three  witnesses  say  Fred 
Roberts  bought  $25  or  $30  worth  of  them  from  J.  S.  Hundley  after 
the  bankruptcy,  but  they  do  not  agree  as  to  the  manner  of  payment, 
some  saying  they  were  paid  for  at  the  time  in  money  and  property, 
and  others  that  they  were  credited  upon  the  $150  loan,  as  it  is  called. 
made  by  Fred  Roberts  to  Hundley  when  the  latter  began  the  busl- 

vol.  33—14 
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ness.  A  number  of  notes  executed  by  Fred  Roberts,  and  proved 
up  In  the  settlement  case,  were  introduced  for  purposes  of  compari- 
son with  the  handwriting  of  Fred  Roberts'  signature  to  the  contract 
relied  on  in  this  case.  Two  very  inteligent,  disinterested  witnesses 
of  considerable  experience  in  examining  handwritings,  testified  tbat 
in  their  opinion  the  signature  of  Fred  Roberts  to  the  contract  was 
genuine,  although  they  noted  a  variance  between  his  signatures  to 
two  certain  bank  notes  and  the  signature  to  the  contract  which 
seemed  to  mystify  them  somewhat;  still  it  was  at  that  time  assumed 
that  the  signatures  to  the  bank  notes  were  genuine.  There  were 
other  notes  introduced,  the  genuineness  of  which  is  admitted.  In 
comparing  these  and  the  contract  the  expert  witnesses  were  without 
doubt  as  to  the  genuineness  of  the  signature  to  the  contract.  One 
expert  witness,  shown  to  be  equally  qualified  we  think,  and  equally 
disinterested  and  intelligent,  testified  for  appellant.  He  said  the  two 
bank  notes  and  the  contract  were  not  signed  by  the  same  person. 
It  was  developed  in  the  case  that  he  was  correct  in  his  opinion.  The 
bank  notes  were  signed  by  Fred  Roberts'  daughter,  Mrs.  Hundley, 
at  his  instance  (she  says),  he  having  a  sore  hand  at  the  time.  But 
appellant's  expert  witness  also  testified  that  there  was  a  dissimilarity 
in  the  signatures  to  certain  other  notes  (admittedly  genuine)  and 
the  signature  to  the  contract.  He  pointed  out  in  particular — the 
crossing  of  the  t  in  Roberts.  We  have  before  us  the  original  docu- 
ments mentioned  above,  except  the  bank  notes.  The  t  in  the  name 
to  the  contract  seems  to  have  been  tampered  with.  The  signature 
was  with  lead  pencil,  and  seems  to  have  been  re-traced  at  this  place. 
'Whether  that  was  so  when  this  witness  was  testifying  is  not  made 
to  appear.  But  taking  all  the  testimony  of  these  expert  witnesses, 
together  with  the  documents  themselves,  we  think  the  weight  of  the 
evidence  is  in  favor  of  the  genuineness  of  Fred  Roberts'  signature 
to  the  contract. 

In  addition  to  the  foregoing  there  are  other  circumstances  which 
we  think  shed  light  on  the  fact.  The  contract  is  claimed  by  appel- 
lant to  have  been  written  by  J.  S.  Hundley  (who  it  will  be  remembered 
at  one  time  swore  he  did  not  write  it,  and  another  that  he  did). 
Hundley  is  very  illiterate.  So  was  Fred  Roberts,  though  he  could 
write  and  spell  somewhat  better  than  Hundley.  Their  handwritings 
show  that  they  were  by  no  means  expert  in  the  use  of  the  pea. 
Hundley,  while  testifying  the  last  time,  was  required  to  write  the  con- 
tract from  dictation.  His  spelling  and  writing  both  remove  all 
possibility  of  belief  that  he  could  have  written  the  contract  in  evi- 
dence. He  was,  when  under  this  examination,  trying  to  help  out 
his  brother-in-law,  Sam  Roberts.  He  showed  a  willingness  to  do, 
or  say  anything  that  could  help  his  case.  Therefore,  if  it  had  been 
possible  for  him  to  have  simulated  the  writing  in  the  contract  bo 
would  have  done  so.  He  did  not  do  it  because  he  could  not.  We 
are  bound,  upon  the  physical  facts  before  us,  and  which  leave  no 
doubt  in  our  minds,  to  reject  the  testimony  that  J.  S.  Hundley  wrote 
either  the  body  of  that  contract  or  the  signature  of  Fred  Roberts. 
We  are  equally  satisfied  that  Fred  Roberts  did  not  write  the  body 
ot  it,  but  did  write  his  own  signature.  In  a  rural  neighborhood  like 
that,  where  everybody  knows,  in  a  general  way,  everybody's  business 
(as  is  pretty  abundantly  shown  by  the  mass  of  hearsay  and  incom- 
petent evidence  in  this  record),  the  draughtsman  of  such  a  contract 
ought  to  have  been  discovered.  It  was  written  on  a  sheet  of  note 
paper,  with  lead  pencil,  evidencing  that  it  was  written  where  pen, 
ink  and  legal  cap  were  not  accessible.  Its  composition  is  crude, 
showing  it  was  written  by  gone  one  not  familiar  with  legal  forms.  A 
natural  inquiry  would  be,  who  wrote  it?  For  that  witness  could 
throw  much  light  on  the  truth,  if  he  would.  It  is  quite  likely  that 
it  was  written  by  Mrs.  J.  S.  Hundley.    She  shows  she  had  been  in  tbe 
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habit  of  doing  Aome  writing  for  her  father;  he  at  the  time  lived 
with  her.  She  was  a  better  scholar  than  either  he  or  her  husband, 
and  so  far  as  this  record  shows,  the  best  scholar  of  the  family.  She 
was  asked  to,  and  did  write,  a  copy  of  the  contract  on  her  examination 
as  a  witness.  Its  spelling  is  strikingly  similar  to  the  original,  the 
same  words  being  mispelled  alike  in  each  document.  Fred  Roberts' 
purpose  evidently  was  to  become  a  secret  or  silent  partner  in 
the  business,  therefore  he  would  naturally  have  had  the  docu- 
ment written,  if  not  by  himself,  by  some  one  in  whom  he  had 
confidence.  The  record  shows  he  had  as  much  in  Mrs.  Hundley, 
if  not  more,  than  in  any  one  else  in  the  neighborhood.  His  statements 
to  others  that  he  was  interested  in  the  store  would,  at  first  glance, 
seem  to  be  inconsistent  with  this  purpose  to  conceal  his  interest 
from  the  public.  But  the  persons  to  whom  he  made  those  state- 
ments were  either  his  chidren,  a  daughter-in-law,  or  others  bearing 
the  name  of  Roberts,  who  testified  that  they  were  regarded  as  "being 
In  the  family" — ^Just  what  their  relationship  was,  not  being  shown. 
The  motive  of  his  secrecy  was  to  avoid  liability  for  the  debts  of  the 
business  if  it  failed.  Publicity  of  his  connection  was,  therefore,  to 
be  avoided;  yet  he  might,  with  a  feeling  of  safety,  confide  to  favorite 
and  select  relatives  the  mild  boast  of  his  interest  in  the  only  store 
in  the  village. 

In  none  of  the  deeds  to  appellant,  except  that  of  Newt.  Roberts, 
was  the  whole  consideration  stated;  in  his  deed,  doubtless  because  he 
then  knew  enough  as  to  the  partnership  and  the  failure  of  Hundley 
to  cause  him  uneasiness  on  account  of  the  firm's  unpaid  debts,  he 
insisted  on  an  express  statement  as  to  the  assumption  of  all  the 
liabilities  of  Fred  Roberts  by  appellant.  And  appellant  evidently 
knew  enough  of  that  situation  to  enable  him  to  base  a  safe  calculation 
upon  in  buying  out  these  shares.  The  clause  reads:  "In  considera- 
tion of  $175  cash  in  hand  paid,  the  receipt  of  which  is  hereliy  ac- 
knowledge, and  the  further  consideration  that  the  second  party 
assumes  the  payment  of  attorney  fees  and  other  costs  in  tbe  settle- 
ment of  the  estate  of  Fred  Roberts,  deceased,  of  which  first  parties 
are  Uable,  or  may  become  liable  in  the  settlement  of  said  estate; 
and  second  party  is  to  assume  the  payment  of  all  debts  and  liabilities 
of  the  deceased  Fred  Roberts,  of  which  his  estate  is  charged,  of 
which  said  first  parties  interest  in  said  estate  is  liable,  or  may  become 
liable." 

The  lands  conveyed  to  appellant  are  shown  to  have  been  worth 
about  $4,000.  He  paid  in  cash,  according  to  the  recitals  in  the  deed, 
not  exceeding  $1,100  (estimating  his  own  share  at  $150).  Thero 
were  debts  asserted  in  the  settlement  case  of  about  $1,500,  leaviug 
a  margin  of  about  $1,400.  This  excess  in  value  was  not  given  to  ap- 
pellant, certainly,  but  something  else  was  estimated  as  likely  to  con- 
sume it.  . 

As  to  the  motives:  Appellant  contends  that  Newt.  Roberts  was 
actuated  by  spite,  and  intimates  he  was  to  be  paid  something  for  his 
services  by  the  wholesale  merchants  for  establishing  these  claims. 
It  is  true,  wicked  people  do  invent  stories,  and  swear  to  them, 
too,  to  punish  those  against  whom  they  have  a  spite.  But  it  is  also 
true,  that  if  their  motive  is  punishment,  they  can  use  the  truth  as 
well  where  it  will  serve,  and  it  would  be  more  natural  for  them  to  do 
so.  The  whole  question  of  bias  is  one  of  qualification.  It  may  go 
so  far  as  to  cause  the  rejection  of  the  testimony  altogether.  But 
the  genius  of  the  institution  of  a  trial  in  court  is  its  capacity  and 
privilege  of  weighing  positive  statements  in  the  balance  of  proba- 
bilities, arriving  at  the  truth  most  frequently  in  spite  of  express 
testimony  where  the  act  at  the  time  was  recorded  without  thought  of 
falsification,  and  with  reference  alone  to  a  natural  consequence: 
where  the   mendacious   tongue,  however  anxious   to  serve  its  pur- 
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pose,  can  not  speak  "Bhibboleth"  so  as  to  deceive  the  Judicial  ear. 
There  ic  bias  upon  each  side  of  this  case.  The  court  might  well 
doubt  any  conclusion  at  which  it  might  arrive,  if  words  alone  were 
considered.  But,  upon  all  the  facts  and  circumstances.  Including  that 
which  is  believable  in  the  testimony,  we  have  little  hesitation  in 
reaching  the  same  conclusion  upon  the  disputed  fact  as  was  done 
by  the  chancellor  below.  Then  this  conclusion  is  fortified  by  the 
fact  that  it  is  that  of  the  Judge  below,  who  had  the  advantage  of  an 
acquaintance,  possibly,  with  the  witnesses  so  as  to  give  their  testis 
mony  its  due  weight  as  might  be  Justified  by  their  local  standing 
and  reputation. 

The  contract,  together  with  Fred  Roberts'  conduct,  show  that  his 
relation  to  his  son-in-law  in  this  enterprise  was  not  that  of  a  lender  of 
money,  taking  a  share  of  profits  in  lieu  of  interest,  but  as  Joint 
owner.  Although  he  endeavored  to  shield  himself  from  liability 
for  the  debts  of  the  firm  by  an  agreement  with  his  partner  that  the 
latter  alone  should  be  responsible  for  them,  the  law  makes  him  liablo 
for  them.  One  may  loan  money  to  another  to  be  embarked  in  the 
latter's  business,  taking  a  share  of  profits  in  lieu  of  interest,  without 
becoming  a  partner.  It  is  often  difficult  to  determine  whether  such 
an  arrangement  constitutes  a  partnership  or  a  loan.  It  must  be 
determined  upon  a  careful  study  of  the  agreement  and  of  thie  cir- 
cumstances showing  whether  the  silent  or  secret  member  was  in- 
tended to  be  given  an  interest  in  the  business  itself.  Such  an  ad- 
vance with  an  agreement  to  share  in  the  profits,  alone  raises  a  pre- 
sumption of  partnership,  and  if  the  money  is  to  be  risked  in  the 
business  it  is  a  strong  circumstance  tending  to  show  that  a  partner- 
ship was  formed.  If,  upon  a  dissolution,  what  is  left — there  being  no 
profits  (which  is  this  case) — was  divided  between  the  two  in  propor- 
tion ^o  the  money  advanced  by  each  there  can  be  no  doubt  left  that 
a  partnership  was  effected,  although  neither  at  the  time  intedned  to 
form  a  partnership,  and  each  believed  the  silent  one  was  not  liable 
for  the  debts  of  the  venture.  In  addition  to  the  contract,  which  we 
find  they  entered  into,  the  following  facts  appear:  They  each  parti- 
cipated in  the  conduct  of  the  business;  each  claimed  an  interest  in 
it;  there  was  not  a  note  or  other  evidence  of  indebtedness  from 
Hundley  to  Roberts  for  the  $150  put  in  by  the  latter;  and  upon  a  dis- 
solution they  divided  equally  what  was  left,  although  it  represented 
a  loss. 

We  conclude  that  there  was  a  partnership,  as  well  as  that  appellant 
agreed  to  pay  as  part  consideration  for  the  land  sought  to  be  sub- 
jected, all  the  liabilities  of  Fred  Roberts,  which  includes  the  debt 
sued  on. 

The  Judgment  is  affirmed. 


HOWES   V.   WELLS. 

(Filed  April  29,  1908— Not  to  be  reported.) 

Patents — Proper  Location  of  Land — Question  of  Fact — The  only 
question  in  this  case  is  the  proper  location  of  a  fifty-acre  patent.  There 
was  no  such  occupancy  of  the  land  as  to  make  the  champerty  statute 
apply  and  the  older  and  better  title  was  with  the  appellee. 

Vaughn,  Howes  &  Howes  and  Ben  G.  Wellman  for  appellant. 

C.  B.  Wheeler  for  appellee. 

Appeal  from  Johnson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 
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The  only  question  to  be  determined  in  this  case  is  the  proper 
location  of  a  patent  for  50  acres  of  land  issued  to  Bracken  R.  Van- 
Hoose  upon  a  survey  made  November  28,  1848.  The  calls  of  the 
survey  are  in  these  words: 

"Beginning  at  three  red  oaks  and  a  hickory  on  top  of  the  ridge, 
supposed  to  be  on  the  Fleming  line:  thence  west  160. poles  to  two 
beeches  and  gum,  standing  near  the  road  on  the  Muddy  Branch; 
thence  up  the  same  N.  21  W.  36  poles  to  a  maple  and  a  sourwood, 
N.  32  W.  28  poles  beech  and  elm;  N.  22  W.  96  poles,  hickory  .corner  to 
Isra^  Castle  and  Ellphes  Preston;  thence  with  their  lines  S.  49  E. 
16  poles,  beech  and  a  sourwood;  S.  4%  E.  73  poles  S.  60  W.  30  poles 
to  the  beginning." 

Accompanying  the  survey  is  the  following  plat: 


N 


5 


The  survey  begins  at  the  point  1  in  the  plot  and  the  calls  run  with 
the  lines  of  the  plot  to  the  points  2,  3,  4,  and  5.  At  5  we  strike  the 
hickory  comer  of  Israel  Castle  and  Ellphes  Preston,  a  survey  made 
on  the  same  day  and  by  the  same  surveyor.  If  we  run  on  from 
5,  following  the  calls  of  the  patent,  the  lines  run  out  the  following 
figure: 


H 


.#*:•; 
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Ab  thus  run  out  the  patent  would  not  close  and  the  lines  would  in- 
clude only  about  five  acres  of  land.    If  now  we  go  back  to  the  begin- 
ning and  reverse  the  calls  of  the  patent,  we  run  out  the  lines  1,  10,  9» 
and  at  9  we  strike  against  the  comer  of  the  Isreal  Castle  and  Bliphea 
Preston  patent;  and  if  we  follow  the  lines  of  this  patent  from  9  back 
to  7,  we  have  a  body  of  land  precisely  the  shape  of  the  plot  accompany- 
ing the  original  survey.    The  lines  from  5  to  6  and  from  6  to  7  follow 
the   survey  of  Isreal  Castle  and   Eliphes   Preston.     When   the  two 
patents  are  read  together  it  is  evident  that  the  VanHoose  patent 
adjoins  on  the, south  the  patent  of  Israel  Castle  and  Eliphes  Preston, 
and;thati  it  corners  upon  it  at  thJe  point    5    and  in  a  patent  at  the  point    9. 
a  patent  is  entitled  to  as  much  dignity  as  another.    If  it  begin  at  1 
and  run  out  the  VanHoose  patent,  reversing  the  calls,  we  reach  the 
point,  9,  Uie  corner  in  the  Castle  and  Preston  survey,  and  as  we  have 
to  run  with  the  survey  until  we  reach  the  point  5,  all  we  have  to  do 
to  properly  lay  out  the  VanHoose  survey  as  to  disregard  the  calls  in 
that  patent  and  run  with  the  calls  of  the  Castle  and  Preston  patent 
around  to  5.    What  manifestly  happened  was,  that  the  surveyt^r,  when 
he  came  to  write  out  his  report  of  survey  of  the  VanHoose  entry, 
after  he  had  made  the  Castle  and  Preston  entry,  by  mistake  omitted 
the  lines  between  7  and  9;  but  these  lines  are  distinctly  shown  on  the 
plot  and  these  marked  lines  must  be  followed  and  the  survey  must 
be  closed.     Isreal  Castle  and  Eliphes  Preston  conveyed  their  survey 
to  Thomas  Davis  on  Jan.  13,  1851.    Bracken  VanHoose  conveyed  his 
survey  to  Thomas  Davis  on  March  25  1854.    Davis  held  both  surveys 
until    March    25,    185S,    vhen   he   conveyed   them   as   one   boundary 
to  Nathan  and  Moses  Prestou.  who  held  the  tract  until  Moses  Presiou 
died.    After  his  death,    Feb.  27th,  1877,  it  was  divided  between  his  five 
children.    In  this  division  the  land  was  run  out  as  we  have  indicated. 

The  circuit  court  also  so  located  the  patents.  In  this  there  was  no 
error  as  upon  all  the  facts  it  is  very  clear  that  there  was  simply  an 
oni]ctsion  in  the  ^'uttHot^se  pntmt  of  some  of  the  lines  of  the  Castle 
and  Preston  patent,  where  the?  VanHoose  survey  followed  cho  Vnes 
of  the  Castle  and  Preston  survey. 

The  plot  is  a  part  of  the  report  of  survey  and  may  be  looked  to  cor- 
rect an  error  in  the  calls.  The  court  may  also  consider  the  subse- 
quent actions  of  the  parties  and  the  actual  location  of  the  lines  by 
them  after  so  many  years  is  evidence  of  the  true  location.  (Hogg  v. 
Lusk,  86  8.  W.  1128;  McCoy  v.  Cassaday,  86  S.  W.  1130;  Kerr  v. 
Delany.  91  8.  W.  286.) 

There  was  no  such  occupancy  of  the  land  as  to  make  the  champerty 
statute  apply  to  any  of  the  conveyances.  The  older  and  better  title 
was  with  the  appellee  and  the  circuit  court  properly  so  held. 

Judgment  affirmed. 

mOHLAiND  LAIN©  AND  BUIIJ>ING  COMPANY  OF  DAYTON.  KY.  T. 

AUDAS. 

(Filed  April  28,  1908— <Not  to  be  reported.) 

1.  Non-residents — Judgments  Against — Action  to  Vacate— iLimlta- 
ticm— The  law  is  well  settled  in  this  State  that  a  non-resident  can  not 
show  cause  against  a  Judgment  for  errors  therein,  after  the  lapse  oC 
five  years  from  the  rendition  of  the  judgment. 

2.  6ame — Warning  Orders— Oourts  of  Continuous  Sessions — ^Tlme 
Required— By  section  1004,  Kentucky  fiUtutes,  relating  to  courts  <rf 
continuous  sessions,  providing  that  "every  warning  order  shall  warn 
the  defendants  to  appear  and  defend  the  action  within  Mipj  4a7S 
after  the  making  of  such  warning  order,  and  the  defendant  .^sball  be 
considered  as  constructively  summoned  in  thirty  days  after  Ihe  mak- 
ing of  such  warning  order,"  a  warning  order  made  in  compliUbce  wttli 
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said  Btat'Qte  is  sufficient  to  authorize  sucb  court  In  this  State  to  ren- 
der a. judgment  against  the  non-resident  defendant  for  the  sale  of  real 
estate. 

3.  Same — ^Ebrroneous  Personal  Judgment — ^Effect  on  Sale  of  Land — 
In  an  action  to  sell  real  estate  in  this  State  in  which  a  non-resident 
defendant  was  proceeded  against  by  a  warning  order,  the  fact  that  a 
personal  Judgment  rendered  therein  against  such  non-resident,  was 
Toid,  does  not  render  so  much  of  the  Judgment  void,  as  orders  a  sale 
of  the  land  in  which  such  non-resident  had  an  interest. 

4.  Same — Sale  of  Whole  Tract— No  Necessity  to  Pay  Debt — ^Effect 
— ^Where  a  judgment  directs  the  sale*  as  a  whole,  of  property  sus- 
ceptible of  division,  instead  of  so  much  thereof  as  is  necessary  to  pay 
the  lien  debt,  sued  on,  and  costs,  while  it  may  be  such  error  as  will 
authorize  a  reversal,  it  does  not  render  the  judgment  void. 

H.  M.  Healy,  Jr.,  and  B.  W.  Hawkins,  Jr.,  for  appellant.  *: 

Hazelrigg,  Chenault  &  Hazelrigg  and  Arthur  C.  Hall  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Wm.  Rogers  Clay,  Commissioner,  delivered  the  opinion  of  the  court, 
granting  a  re-hearing;  former  opinion  withdrawn  and  judgment  re- 
versed. 

On  the  29th  day  of  August,  1893,  Thomas  Audas  and  wife,  the 
appellee  herein,  borrowed  $2,500  fom  one  John  W.  Kearney,  and  as 
security  therefor  gave  him  a  mortgage  on  a  certain  tract  of  land  in 
Campbell  county,  Kentucky.  On  April  28th,  1900,  John  W.  Kearney 
instituted  proceedings  against  Thomas  Audus  and  wife,  who  were  then 
non-residents  of  this  State,  to  enforce  his  mortgage  lien,  and  on  De- 
cember 22,  1900,  obtained  a  Judgment  and  eale  of  the  land  to  pay 
the  same.  Thereafter,  on  March  6,  1901,  at  a  sale  by  the  master  com- 
missioner. Kearney  bought  said  tract  of  land  for  the  sum  of  $2,200. 
This  sale  was  reported  to  the  court  and  confirmed  on  March  16,  190L 
On  December  10,  1903,  Kearney  sold  the  land  in  question  to  appellant, 
the  Highland  Land  and  Building  Co.,  of  Dayton,  Kentucky.  On  the 
16th  day  of  August,  1904,  Thomas  Audas  died,  leaving  a  will  making 
appellee,  Cynthia  Audas,  his  sole  devisee.  On  the  12th  day  of  May, 
1906,  Cynthia  Audas  brought  this  action  in  the  Campbell  Circuit  Court 
for  the  purpose  of  setting  aside  the  judgment  and  order  of  sale  and 
all  proceedings  thereunder,  in  the  action  of  John  W.  Kearney  v. 
Thomas  Audas,  ag  well  as  the  conveyance  from  John  W.  Kearney 
to  appellant,  and  asked  that  this  be  done  on  the  payment  by  her  into 
court  of  a  sum  sufficient  to  pay  the  original  sote  cf  $2.&v0.  witn  inter- 
est and  costs  of  the  action  in  ^^^TH^y  T.  Audas. 

Ta  ^^"^zV^es  petition  the  defendant,  John  W.  Kearney,  filed  answer 
asking  that,  if  the  court  held  that  the  Judgment  in  the  case  of  Kearney 
V.  Audas  was  void,  and  that  appellee,  upon  the  payment  by  her  into 
court  of  $2,500.  with  interest  from  August  29,  1896.  and  the  costs  in 
said  case,  was  entitled  to  a  re-conveyance  of  the  property  to  her,  that 
of  this  money  so  paid  into  court  his  co-defendant,  the  Highland  Land 
and  Bui'dlng  Co.,  of  Dayton.  Kentucky,  be  adjudged  entitled  to  $2,200, 
with  interest  from  March  6,  1901,  and  that  he  be  entitled  to  remainder. 

On  February  23,  1907,  the  court  entered  an  order  directing  appellee, 
on  or  before  March  9,  1907,  to  pay  into  court  the  amount  of  money 
she  offered  to  pay. 

Appellant  demurred  to  appellee's  petition.  The  court  overruled 
the  demurrer,  and,  the  appellant  declining  to  plead  further,  entered 
a  jndgment  directing  that  the  Judgment  and  order  of  sale,  the  sa^e 
and  the  confirmation  thereof,  in  the  case  of  Kearney  v.  Audas.  and  all 
conveyances  of  said  real  estate  to  appellant,  or  from  appellant  to  the 
other  defendants,  be  set  aside  and  declared  null  and  void.    The  order 
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further  directed  that  an  account,  be  taken  of  the  sums  of  money 
paid  upon  said  void  sale,  with  interest  thereon,  and  of  the  costs  in 
the  original  action,  and  that  this  cause  bo  referred  to  the  master  com- 
misioner  for  the  purpose  of  talcing  said  account;  that  until  the  coming 
in  of  the  report  of  the  master  commissioner,  the  apportionment  ot 
the  sums  of  money  so  founds  to  have  been  paid  upon  said  invalid 
sale  be  deferred  for  the  further  action  and  order  of  the  court.  From 
this  order,  the  Highland  Land  and  Building  Oo.  prosecutes  this  appeal. 

Section  414,  of  the  Civil  Code  of  Practice,  provides;  "A  defendant 
against  whom  a  Judgment  may  have  been  rendered  upon  constructive 
service  of  a  summons,  and  who  did  not  appear,  may,  at  any  time 
within  five  years  after  the  rendition  of  the  Judgment,  move  to  have 
the  action  retried."  ♦  ♦  ♦  From  the  above  statement  of  facts  con- 
tained in  appellee's  petition,  it  will  be  seen  that  the  judgment  com- 
plained of  was  rendered  on  December  22,  1900,  and  the  eale  under  that 
judgment  confirmed  on  March  16,  1901.  This  action  was  instituted 
in  'May,  1906,  more  than  five  years  after  the  confirmation  of  the  sale 
made  thereunder.  The  law  is  well-settled  in  this  State,  that  a  non- 
resident can  not  show  cause  against  the  judgment  for  errors  therein 
after  five  years  have  elapsed.  (Barbee  v.  Fox,  &c.,  79  Ky..  588; 
Burchett,  &c.  v.  Burchett,  5  Ky.  Law  Rep.,  314.)  As  this  action 
was  not  brought  within  five  years,  as  provided  by  section  414,  of  the 
Code,  and,  as  it  was  not  brought  in  pursuance  to  section  518.  of  the 
Code,  the  only  ground  upon  which  it  can  be  maintained  is.  that  the 
judgment  in  the  case  of  Kearney  v.  Audas  was  void.  Appellee's  pe- 
tition alleges  that  the  judgment  and  all  proceedings  thereunder  were 
void  upon  the  following  grounds: 

(1.)  Appellee,  Cynthia  Audas  and  her  husband,  at  the  time  of  the 
institution  of  the  action  of  Kearney  v.  Audas,  were  non-residents  of 
Kentucky,  and  were  absent  therefrom,  and  the  plaintiff  in  that  action, 
Kearney,  caused  a  warning  order  to  be  issued,  warning  appellee  and 
her  husband  to  appear  in  the  Campbell  Circuit  Court  within  60  days 
after  the  28th  day  of  April,  1900,  and  answer  plaintiff's  petition. 
Neither  the  appellee  nor  her  husband  ever  entered  their  appearance 
to  the  action,  and  after  the  filing  of  the  reply  of  the  corresponding  at- 
torny  the  prayer  of  the  petition,  which  had  formerly  asked  judgment 
only  for  the  interest  on  plaintiff's  debt,  and  that  the  land  be  sold  to 
satisfy  said  judgment  and  for  all  proper  and  equitable  relief,  was 
changed  so  as  to  include  both  the  interest  and  the  debt. 

(2.)  A  personal  Judgment  was  rendered  against  appellee  and  her 
liusband  when  no  summons  had  been  served  on  either  of  them,  and 
neither  had  entered  their  appearance. 

(3.)  No  bond  was  executed  before  Judgment,  as  required  by  section 
ilC,  Zl  t!l?  OMe;  nor  dJ\  the  court.  In  pursuance  of  section  411,  re- 
tain control  over,  nor  preserve  ibG  prcueity  or  proceeds  thereof.^ 

(4.)  The  property  was  composed  of  a  number  of  buiiaing  lot-', 
no  proof  was  taken  showing  that  it  was  indivisible,  and  it  was  soM 
as  a  whole  instead  of  being  sold  in  lots. 

1st.  While  the  petition  alleges  that  appellee  and  her  husband  were 
not  before  the  court,  this  allegation  is  simply  a  conclusion  of  law: 
and  whether  or  not  they  were  properly  before  the  court  must  be  de- 
termined from  the  further  allegation  that  the  warning  order  cited 
them  to  appear  in  court  within  60  days  after  the  28th  day  of  April. 
1900.  It  has  been  held,  as  maintained  by  appellee,  that,  under  sec- 
tion 59.  of  the  Code,  a  judgment  rendered  against  a  nx>n-resident,  pro- 
ceeded against  by  warning  order  citing  the  defendant  to  appear  in 
court  on  the  first  day  of  a  term  commencing  within  60  days  of  the  mak- 
ing of  the  order,  is  absolutely  void  (Pajme's  Adm'r  v.  Hardesty.  Ac. 
12  Ky.  Law  Rep..  330) ;  but  section  59  has  no  application  to  this  case. 
The  Campbell  Circuit  Court  is  one  of  continuous  session  and  is, 
tlierefore,  controlled  by  the  acts  of  December  20-30,  1892,  relating  to 
'Courts   having   cootinuous   sessions.    By   section   1004,   of  the    Ken- 
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tncky  Statutes,  which  is  a  part  of  those  acts,  it  is  provided  that 
"every  warning  order  shall  warn  the  defendant  to  appear  and  de- 
fend the  action  within  60  days  after  the  making  of  the  warning 
order,  and  the  defendant  shall  be  considered  as  constructively  sum- 
moned in  thirty  days  after  the  making  of  such  warning  order."  The 
warning  order  complained  of  complied  with  this  provision  of  the  stat- 
utes, and  appellee  and  her  husband  were,  therefore,  properly  before 
the  court. 

Nor  do  we  think  there  is  any  merit  in  appellant's  contention  that 
the  filing  of  an  amended  petitit>n  in  the  case  of  Kearney  v.  Audas 
necessitated  the  issuance  of  a  new  warning  order.  In  the  original 
petition  the  amount  of  plaintiff's  debt  was  set  out,  but  the  prayer 
asked  judgment  only  for  the  interest  thereon  and  costs,  and  that  the 
land  be  sold  to  satisfy  said  Judgment,  and  for  all  proper  and  equitable 
relief.  By  an  amended  petition  plaintiff  llsked  the  enforcement  of  his 
lien  to  secure  both  his  debt  and  interest.  In  his  original  petition 
he  had  set  forth  a  complete  cause  of  action  for  the  recovery  of  his 
debt  and  interest,  but  by  an  oversight  the  word  "interest"  was  used 
instead  of  "debt  and  interest."  The  prayer,  however,  did  ask  for  all 
proper  and  equitable  re-ief.  The  amended  petition  did  not  then 
state  a  new  cau<se  of  action,  but  simply  corrected  the  prayer  to  con- 
form to  the  relief  to  which  the  original  petition  showed  plaintiff  was 
entitled.  In  the  case  of  Durrett  v.  Stewart,  &c.,  88  Ky.,  665,  this 
court  held  that  an  amendment  of  the  prayer  of  the  petition  so  as  to 
make  it  conform  to  the  cause  of  action  set  forth  in  the  petition,  was 
not  a  new  and  distinct  cause  of  action.  That  being  the  case,  a  new 
warning  order  was  not  necessary,  and  the  judgment  was  not  void 
for  the  reasons  claimed. 

Second.  It  is  true  that  a  personal  judgment  rendered  against  a 
defendant  constructively  summoned,  or  summoned  out  of  this  State 
as  provided  in  section  56  of  the  Code,  and  who  has  not  appeared  in 
the  action,  is  void.  (Civil  Code  of  Practice,  section  419;  Harris  v. 
Adams,  2  Duvall,  141;  Berry  v.  Berry's  Ex'or,  6  Bush,  594.)  For  ap- 
pellant it  is  contended  that,  by  the  judgment  and  order  of  sale  of 
the  land  in  question,  ib  was  sold  to  satisfy  the  personal  judgment; 
that,  as  the  latter  judgment  was  void,  the  sale  of  the  land  to  satisfy 
this  void  judgment  was  also  void.  With  this  conclusion  we  can  not 
agree.  It  is  true  the  amount  due  on  the  debt  was  fixed,  and  a  sale 
ordered  to  pay  this  amount.  Where  the  defendants  are  properly 
before  the  court,  such  a  sale  can  be  made.  The  effect  of  the  judgment 
is  to  order  a  sale  of  the  land  to  secure  the  plaintiff  in  the  payment 
of  his  debt,  interest  and  costs.  The  fact  that  a  personal  judgment 
for  plaintiff's  debt,  interest  and  costs  had  been  improperly  rendered 
coald  in  nowise  affect  the  power  of  the  court  to  order  a  sale  of  the 
land  in  question.  That  part  of  the  order  awarding  a  personal  judg- 
ment is  not  so  inseparably  connected  with  that  part  directing  a 
sale  of  the  land  as  to  require  that  both  shall  stand  or  fall  together. 
Plainxiff  ^'Sio  seeiLP5  to  enforce  a  mortgage  lien,  and  have  the  land 
sold  for  the  purpose  of  paying  his  uSlJt  sec'jred  by  lien.  The  result 
of  the  judgment  was  practically  the  same  as  if  it  had  been  sold  for 
this  purpose. 

Third.  The  next  question  is:  Did  the  failure  of  the  plaintiff  in  the 
action  in  question  to  give  the  bond  required  by  section  410,  of  the 
Civil  Code,  and  the  failure  of  the  trial  court  to  retain  control  over, 
and  preserve  the  property  or  the  proceeds  thereof,  render  the  judg- 
ment void?  In  discussing  this  question  this  court,  in  the  case  of 
Allen  V.  Brown,  2  Met,  342,  said:  "In  an  action  against  a  non-resident 
defendant,  not  summoned,  and  who  does  not  appear,  if  the  bond, 
required  by  section  440  (now  410),  of  the  Civil  Code,  Is  not  executed, 
the  Judgment  against  him  is  erroneous."  Again,  in  the  case  of 
Atcheaon  v.  Smith,  3  B.  Mon.,  502,  this  court  said:  "Upon  the  writ 
of  error,  as  thus  amended,  several  of  the  errors  assigned,  though  they 
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wouJd  be  ground  of  reversal  as  to  Graham's  heirs,  are  not  thus  avail- 
able to  Atcheson;  because  they  neither  show  that  the  decree  was 
void  as  against  said  heirs,  nor  that  it  was  improper  to  render  it. 
so  far  as  Atcheson  is  concerned,  and  can  not,  therefore,  be  deemed 
prejudicial  to  him.  Among  the  errors  of  this  character  may  be 
ranked  the  omission  to  appoint  an  attorney  for  the  unknown  heirs, 
and  the  failure  to  require  bond  to  be  executed  for  restoring  the  at- 
tached effects  to  them  in  case  it  should  be  so  decreed  hereafter,  &c." 
Thus  it  will  be  seen  that,  while  the  court  held,  in  the  case  la^t  cited, 
that  the  failure  to  give  bond  to  the  Graham  heirs  might  be  reversi- 
ble error  as  to  them,  the  judgment  again&t  them  by  reason  of  said 
failure,  was  not  void.  And  in  the  case  of  Thomas  y.  Mahone,  9 
Bush,  111,  this  court  also  said:  "The  jurisdiction  is  acquired  thirty 
days  after  the  order  of  warning  is  made.  It  is  at  that  time  that 
the  defendant  is  deemed  to  be  constructively  summoned.  The  local 
jurisdiction  of  the  court  over  the  thing  sought  to  be  sold,  and  the 
jurisdiction  acquired  over  the  person  of  the  defendant  by  tiie  con- 
structive service  of  process  provided  by  law,  authorizes  the  court  to 
proceed,  and  although  the  failure  to  appoint  the  attorney  or  to  take 
the  bond  required  by  section  440  (now  410)  are  reversible  errors, 
the  jurisdiction  being  complete,  the  judgment  will  not  be  void." 
While  this  court  has  held  in  a  number  of  cases,  that  the  failure  to 
give  the  bond  required  by  section  410,  of  the  Civil  Code,  is  reversible 
error,  we  have  been  unable  to  find  any  case  holding  that  the  judg- 
ment is  void  where  the  sole  question  involved  is  the  failure  to  give 
such  bond. 

Fourth.  The  last  question  to  be  considered  is,  whether  or  not 
the  judgment  was  void  because  the  land  was  sold  as  an  entirety, 
and  not  so  much  thereof  as  was  necesary  to  pay  plaintiff's  debt, 
interest  and  costs.  In  the  case  of  Kearney  v.  Audas,  it  appears  from 
the  record  that  the  property  did  not  sell  for  enough  to  pay  plaintiff's 
debt,  interest  and  costs.  In  such  a  state  of  case  this  court  has  even 
gone  to  the  extent  of  holding  that  the  owner  may  be  presumed  to  have 
lost  nothing  by  the  error  in  not  directing  the  commisioner  to  sell 
only  so  much  as  would  satisfy  the  judgment,  and  for  that  reason 
has  refused  to  reverse  the  case.  (Doughty  v.  Moss,  &c.,  1  Bush, 
101;  Fowler  v.  Kallam's  Ex'or,  4  Ky.  Law  Rep.,  988.)  In  other 
cases  this  court  has  held  that  the  sale  of  two  or  more  city  lots  to- 
gether to  secure  a  lien  indebtedness  is  reversible.  (Ficener  v.  Bott. 
&c.,  16  Ky.  Law  Rep.,  519.)  It  has  also  been  held  that  the  decree 
of  sale,  wherein  it  adjudges  that  a  tract  of  land  of  200  acres  is  indi- 
visible. Is  erroneous.  The  court  must  know  that  the  said  land  is 
not  indivisible.    (Holland,  &c.  v.  Holman,  21  Ky.  Law  Rep.,  105.) 

We,  therefore,  conclude  that,  where  the  judgment  directs  the  sale 
as  a  whole  of  property  susceptible  of  sub-division,  instead  of  so  much 
thereof  as  is  necessary  to  pay  the  lien  debt  and  costs,  it  may  be  such 
error  as  will  authorize  the  court  to  reverse  the  judgment  and  set 
aside  the  order  of  sale,  but  does  not  render  the  l"*'''5r:c:it  TOid. 

As  appellee  did  nt^t  institute  tuls  action  within  five  years  after  the 
judgment  and  order  of  sale  in  the  action  of  Kearney  v.  Audas,  and, 
as  the  defects  in  the  proceedings  in  that  action  were  only  such  as  ren- 
dered the  judgment  erroneous  and  not  void,  we  are  of  opinion  that 
the  trial  court  erred  in  overruling  the  demurrer  to  the  petition. 

When  our  former  opinion  was  written,  our  attention  had  not  been 
called  to  the  fact,  and  we  failed  to  notice,  that  more  than  five  years 
had  elapsed  after  the  judgment  in  the  case  of  Kearney  v.  Audas 
had  been  rendered  before  appellee  instituted  this  action.  That  opinion 
was  based  upon  the  assumption  that  this  action  was  instituted  within 
the  required  period  of  Ave  years. 

For  the  reasons  given,  the  re-hearing  Is  granted,  the  former  opin- 
ion withdrawn,  the  judgment  reversed  and  cause  remanded,  for  pro- 
ceedings consistent  herewith. 
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COMBS,  MAYOR,  ftc.  Y.  BONNELL. 
(Filed  April  29,  1908— Not  to  be  reported.) 

Mayors — Members  ot  Police  and  Fire  Departments — Removal  of — 
Prior  to  the  act  complained  of  for  which  the  Board  of  PoUce  and 
Fire  Commissioners  of  the  city  of  Lexington,  removed  appellee,  they 
adopted  a  rule,  yet  In  force,  providing  In  substance  that  when  a 
member  of  the  police  or  fire  department  Is  suspended  by  the  Mayor, 
he  shall  report  the  fact  to  the  police  and  fire  commissioners,  prepare 
written  charges  to  be  served  on  the  officer  and  notify  him  of  the  time 
and  place  when  the  charges  will  be  Investigated .  *  *  *  Appellee 
was  not  cited  to  appear  for  trial,  nor  was  he  accused  of  dereliction, 
nor  removed  for  cause,  and  the  rule  referred  to  above  was  a  complete 
protection  to  him  against  such  arbitrary  discharge. 

Wm.  Rogers  Clay  and  J.  D.  A  G.  R.  Hunt  for  appellants. 

Morton,  Webb  &  Wilson  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  affirming. 

Appellants  Combs,  Bronson  and  Bateman,  as  the  Board  of  Police 
and  Fire  Commissioners  for  the  city  of  Lexington,  a  city  of  the  second 
class,  attempted  on  February  23,  1904,  to  remove  appellee,  who  was  a 
member  of  the  Lexington  Fire  Department,  and  appointed  appellant 
Richmond  In  his  place.  This  suit  was  brought  for  an  Injunction  against 
Richmond's  taking  the  place,  as  well  as  to  have  appellee  restored.  The 
circuit  court  held  that  the  attempted  removal  was  Invalid,  and  ordered 
appellee  restored  to  bis  position.  Appellee  attacked  the  action  of 
the  Police  and  Fire  Commissioners  upon  several  grounds,  all  of 
which  are  elaborately  presented  in  argument.  But  we  find  It  un- 
necessary to  notice  but  one  of  them. 

Among  the  enumerated  powers  of  cities  of  the  second  class  is 
that  set  out  In  section  3138,  Kentucky  Statutes,  as  follows:  "The  said 
commissioners  (meaning  the  Board  of  Police  and  Fire  Commissioners) 
shall  have  full  control  over  the  police  and  fire  departments  of  the 
city,  together  with  all  the  property  and  paraphernalia  thereof  or 
belonging  thereto,  and  may  make  or  ordain  and  put  into  execution 
such  by-laws,  rules  and  regulations  for  the  government  of  said  de- 
partments as  may  be  deemed  expedient,  and  may  prescribe  the  qual- 
ifications of  the  firemen  and  officers  and  members  of  the  police  and 
fire  departments  respectively." 

It  will  be  conceded,  we  think,  that  although  it  were  true  that  the 
matter  of  regulating  such  internal  local  affairs  as  partook  of  the 
miture  of  the  employment  of  firemen  and  other  mere  city  employes,  In- 
Itered  in  a  municipal  corporation  as  an  incident  of  its  character  as  a 
private  corporation,  and  was  beyond  the  power  of  the  Legislature  to 
control  without  reference  to  the  wishes  or  participation  of  the  local 
Kovemment,  still  It  was  competent  for  the  State  in  creating  such  cor- 
poration to  provide  by  what  body  of  the  local  magistracy  that  function 
was  to  be  exercised.  The  State  always  says,  or  may  say,  by  what 
oflleers  of  a  strictly  private  corporation  certain  of  its  corporate  func- 
tions must  be  dlschiurged,  although  it  would  be  clearly  Incompetent 
for  the  Legislature  to  directly  regulate  and  control  such  affairs  of 
the  corporation.  If  then  it  be  conceded  that  a  municipal  corporation 
possesses  a  private  character,  as  to  matters  pertaining  thereto  it 
inay  regulaUs  and  control  them  within  the  scope  of  the  powers  granted 
to  It,  as  any  otJier  private  corporation  might  do. 

Certain  pubUc  officers,  such  as  police  and  members  of  council,  and  all 
who  by  the  nature  of  their  positions  serve  the  whole  State  in  so  far  as 
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their  Jurisdiction  extends,  in  dealing  with  matters  with  which  the 
State  as  a  whole  is  concerned,  and  which  might  have  been  required 
of  any  other  body  of  magistrates  with  as  much  legal  propriety,  are 
confessedly  subject  to  direct  control  by  the  State  through  its  Leg- 
islature. But  mere  emk>1oye3,  firemen,  streetK^leaners,  hostlers.  Jani- 
tors and  the  like,  it  has  'been  held  by  th«  court  in  Thomfwon  v. 
City  of  Lexington,  113  Ky.,  640,  are  not  the  subject  of  legislative  con- 
trol. 

The  power  has  been  expressly  given  to  second  class  cities  .to 
maintain  for  themselves  fire  departments.  Section  3138,  Kentucky 
Statutes,  supra,  provides  what  ofilcials  of  the  city  shall  have  con- 
trol of  that  department  of  the  city's  affairs.  They  are  given  the  power 
of  regulating  such  employes  as  they  may  select,  a  power  which  prob- 
ably would  have  been  inferred  even  though  not  expressed.  The 
Board  of  Police  and  Fire  Commissioners  must  act  as  a  body,  and  speak 
by  their  records.  They  adopted,  prior  to  the  act  complained  of  in 
this  suit,  the  following  rule  which  is  yet  in  force,  so  far  as  the  record 
discloses:  "Whenever  a  member  of  the  police  and  fire  department 
is  suspended  by  the  Mayor,  he  shall  report  the  case  to  the  Police  and 
Fire  Commissioners  at  their  first  meeting,  regular  or  called,  there- 
after, and  it  shall  be  his  duty  to  prepare  written  charges  against 
the  party  suspended,  and  cause  a  copy  of  said  charges  to  be  served 
on  the  offending  officer,  and  notify  him  to  be  present  at  said  meeting 
of  the  commissioners  when  said  charges  will  be  investigated.  Said 
suspended  ofllcer  shall  have  the  right  to  be  represented  by  counsel 
and  shall  have  witnesses  in  his  behalf.  The  proceeding  of  the  com- 
missioners in  investigating  all  charges  against  members  of  the  de- 
partments, and  in  all  cases  of  suspension  or  removal  shall  be 
governed  by  the  customary  rules  of  evidence  and  the  Kentucky  Stat- 
utes regulating  the  control  and  management  of  the  police  and  fire 
department." 

This  regulation  was  a  clear  and  proper  exercise  of  the  powers 
conferred  upon  the  Police  and  Fire  Commissioners,  and  until  repealed 
or  changed  by  them  in  an  ofilcial  meeting,  and  by  proceedings  of 
record  duly  adopted,  it  was  alike  binding  upon  the  commissioners 
and  a  protection  to  the  members  of  the  two  departments.  It  in- 
augurated a  kind  of  civil  service  in  these  departments,  and  is  a  wise 
regulation  that  should  be  sustained  and  encouraged,  rather  than  ig- 
nored or  violated.  Its  observance  will  stimulate  the  police  and  fire- 
men to  a  better  discharge  of  their  duties  by  removing  from  over 
their  heads  the  constant  danger  of  capricious  discharge  by  their  su- 
periors. Policemen  and  firemen  are  servants  of  the  city,  not  of  the  com- 
missioners. The  latter  should  not  have  it  in  their  power  to  punish 
the  police  and  firemen  if  they  refused  to  serve  the  personal  ends  of 
the  commisslonors,  or  to  reward  them  if  they  did.  They  ought  to  be 
discouraged  from  political  activity,  rather  than  rewarded  for  zealous 
partisanship.  All  these  desirable  ends,  insuring  the  greatest  con- 
scientious service  to  the  luMic.  while  detracting  frrm  the  power  of 
the  political  boss,  pre  brought  e^bout  by  an  observance  of  a  civil  ser- 
vice regulation.  Appellee  was  nol  cited  to  appear  for  trial  by  the 
board,  nor  was  he  accused  of  dereliction,  or  removed  for  cause. 
The  above  regulation  alone  was  a  complete  protection  to  him  against 
such  arbitrary  discharge. 

The  whole  force  of  the  fire  department  was  discharged  in  the  same 
order.  Immediately  all  were  re-appointed  save  appellee  and  such 
oth-ers  as  were  intended  to  be  dropped,  whose  places  were  filled  by 
substitutes.  We  think  this  was  but  an  indirect  way  of  doing  that 
which  the  commissioners  could  not  do  directly,  which  will  not  be 
allowed  tu  pfevail. 

Othe."  pcints  raised  and  discussed  are  not  decided.  The  action  of 
the  circuit  court  in  granting  the  injunction  and  requiring  that  ap- 
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peUee  be  restored  to  bis  place,  was  right,  and  the  judgment  is,  there- 
fore, affirmed. 

The  whole  court  sitting. 

Judges  Barker,  Settle  and  Hobson  concur  In  the  result,  but  not 
in  the  ground  upon  which  it  is  rested. 


RAILEY  V.  ROBERTS. 
(Filed  April  29,  1908— Not  to  be  reported.) 

1.  Lands — Mistake  as  to  Quantity  Sold — Action  to  Recover  for  De- 
ficiency— Pleading — In  an  action  to  recover  for  shortage  in  a  survey 
of  land,  it  was  error  in  the  lower  court  to  strike  from  defendant's 
answer  a  denial  of  any  fraudulent  purpose  to  cheat  or  defraud  the 
buyer. 

2.  Same — Rescission — Where  the  purchaser  desires  a  rescission  on 
the  ground  that  enough  land  was  not  conveyed,  and  the  seller  so 
desires  rather  than  receive  a  less  price  than  that  agreed  upon,  there 
appearing  to  be  no  fraud  in  the  transaction,  the  purchaser  should 
be  permitted  to  re-convey  the  land  upon  the  payment  of  the  purchase 
price. 

Ira  Julian  for  appellant. 

B.  G.  Williams  and  John  B.  Lindsey  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  reversing. 

Appellant  purchased  of  appellee,  in  the  month  of  September,  1906, 
a  farm  on  the  Owenton  turnpike,  near  Frankfort,  Kentucky,  at  the 
agreed  price  of  $9,000,  payable  one-third  in  cash  and  the  balance  in 
two  equal  payments  of  one  and  two  years.  She  accepted  ,a  deed 
for  the  land,  made  the  cash  payment  and  executed  negotiable  notes 
for  the  deferred  payments.  She  afterwards  ascertained  that  there 
were  only  seventy  acres  in  the  survey,  and  that  it  was  sold  to  her 
as  containing  eighty-five  acres.  The  notes  were  negotiated  by  ap- 
pellee before  they  matured.  Appellant  instituted  this  action  to  re- 
cover about  $1,500  in  damages  for  the  shortage  in  the  survey,  and 
the  lower  court  dismissed  it. 

It  appears  from  the  record  that  appellee  placed  this  land  with  the 
real  estate  firm  of  Morris  &  Shelton  for  sale,  and  they  alone  nego- 
tiated the  trade  with  appellant.  It  is  conceded  that  this  firm  repre- 
sented to  appellant  that  the  survey  conained  eighty-five  acres.  They 
executed  a  writing  witnessing  the  trade  and  signed  the  name  of  ap- 
pellee to  it  in  which  it  was  stated  that  the  survey  contained  eighty- 
five  acres.  The  agents,  Morris  &  Shelton,  stated  in  their  testimony 
that  their  recollection  was  that  appellee  stated  to  them  that  there 
were  eighty-five  acres  in  the  survey.  It  appears  from  the  record  that 
these  agents  intended  no  wrong;  they  believed  that  the  survey  con- 
tained eighty-five  acres,  and  that  appellee  had  so  represented  it. 
Appellee  testified  that  he  did  not  make  any  statement  to  them  as 
to  the  number  ot  acres  in  the  survey;  that  he  knew  at  the  time  that 
It  contained  only  sixty-eight  or  seventy  acres;  that  he  directed  them 
to  sell  the  survey  for  $9,000,  that  the  land  was  worth  that  much  and 
more,  and  that  he  had  no  intention  of  parting  with  it  for  a  less  sum. 

The  proof  for  appellee  showed  that  the  land  was  worth  that  amount. 
He  denied  any  fraudulent  purpose  to  cheat  or  defraud  appellant;  and 
alleged  his  willingness  to  rescind  the  trade  if  she  did  not  desire  to 
keep  the  land  at  the  price  fixed  by  him.    The  court,  on  motion,  struck 
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this  allegation  from  his  pleadings.  We  are  of  opinion  that  the  court 
erred  in  this.  We  are  convinced  by  the  evidence  that  there  was  no 
fraudulent  intent  or  purpose  on  the  part  of  appellee  or  his  agents 
to  obtain  any  advantage  in  the  trade;  that  there  was  a  misunderstand- 
ing between  the  parties,  their  minds  having  never  met.  Appellant 
thought  she  was  buying  eighty-five  acres  of  land  for  $9,000.  Appel- 
lee believed  that  he  was  selling  a  survey  consisting  of  sixty-eight  or 
seventy  acres  for  that  sum,  and  did  not  know,  at  the  time  of  the 
sale,  that  appellant  was  laboring  under  a  false  Impression  as  to  the 
number  of  acres  in  the  survey.  Under  these  circumstances,  it  would 
not  be  equitable  to  hold  appellant  to  the  trade  and  make  her  pay  the 
whole  of  the  $9,000  for  the  survey  of  land,,  for  it  contained  fifteen 
acres  less  than  she  was  lead  to  believe  it  contained  at  the  time  she 
purchased  it.  It  would  also  be  inequitable  to  force  appellee  to  lose 
the  price  of  fifteen  acres,  for  he  did  not  intend  to  part  with  his  land 
for  less  than  $9,000,  nor  did  he  knowingly  or  intentionally  commit 
any  fraud  in  obtaining  the  contract  of  sale. 

Under  these  facts  the  court  erred  in  dismissing  her  petition.  It 
is  true  she  prayed  in  her  petition  for  $1,500  in  damages  for  the  de- 
ficiency, but  she  also  prayed  for  all  proper  and  general  relief.  The 
court  correctly  dismissed  her  claim  for  damages,  but  it  should  have 
allowed  her  to  rescind,  if  she  desired  to  do  so  on  equitable  principles, 
and  on  the  return  of  the  case  to  the  lower  court  it  should  grant  her 
this  relief,  allowing  her  to  re-convey  the  land  to  appellee  upon  the 
payment  to  her  of  the  purchase  price,  that  is  the  cash  she  has  paid 
with  its  interest,  and  the  return  to  her  of  the  two  notes  she  executed 
and  the  value  of  any  permanent  improvements  made  upon  the  land, 
if  any,  to  be  credited  by  the  reasonable  rental  value  of  the  land  dur* 
ing  the  time  she  has  held  it,  giving  her  the  option  to  rescind  upon 
the  principle  stated  or  to  keep  the  land  and  confirm  the  trade  as 
made  and  pay  the  notes  which  she  executed. 

For  tbese  reasons  the  Judgment  of  the  lower  court  is  reversed 
and  remanded,  for  further  proceedings  consistent  herewith. 


ASHER  V.  FORD  LUMBER  AND  MANUFACTURING  CO. 

(Filed  April  L'P,  lfi08-~Not  to  be  reported.) 

Timber — Trees — Sale  of — Evidence — In  this  controversy,  involving 
the  sale  of  200  timber  trees,  the  evidence  conduces  to  show  that 
appellant  was  represented  by  several  persons  at  the  time  of  the  con- 
veyance to  H,  prior  to  his  purchase  of  them,  and  that  they  knew  the 
trees  were  marked  as  sold. 

Hazelrigg,  Chenault  &  Hazelrigg  for  appellant. 

T.  B.  Moore,  Jr.,  and  D.  B.  Logan  for  appellee. 

Appeal  from  Leslie  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  affirming. 

This  litigation  is  with  reference  to  about  two  hundred  poplar  treee 
which  grew  upon  the  land  of  Ephraim  Brock,  in  Leslie  county,  Ken- 
tucky. Appellee  claims  that  it  purchased  these  trees  from  Brock  in 
the  early  part  of  1902,  and  paid  him  the  purchase  price,  and  then 
marked  the  trees  with  its  cross  mark;  that  Brock,  at  the  time,  exe* 
cuted  to  it  a  conveyance  of  the  trees,  which  was  recorded  in  the  county 
court  clerk's  office  of  that  county.  Appellant  does  not  deny  the  fact 
of  the  purchase  of  the  trees  by  appellee,  but  says  he  had  no  knowl- 
edge of  the  fact  at  the  time  he  purchased  the  same  in  1903;  that  the 
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description  of  these  trees  and  the  land  upon  which  they  were  situated 
was  so  vague  and  indefinite  in  the  deed  referred  to  that  it  could  not 
be  ascertained  that  the  trees  were  upon  the  land  which  he  pur- 
chased. 

In  our  opinion,  it  is  unnecessary  to  consider  the  question  of  de- 
scription of  the  trees  and  land  given  in  the  deed  from  Brock  and 
others  to  appellee.  For  the  reason,  after  considering  all  the  evidence 
in  the  case,  we  are  convinced  that  appellant,  through  its  agents,  had 
notice  of  the  sale  of  these  trees  by  Brock  before  he  purchased  the 
land  from  Brock  in  1903.  Brock  testified  to  this  fact,  and  Jonas  Hel- 
ton, who  made  the  purchase,  in  effect,  admits  it,  or  at  least  explains 
the  matter  in  such  a  way  as  leads  us  to  believe  that  the  lower  court 
did  not  err  in  its  Judgment.  Helton  stated  that  he  first  took  a  bond 
for  the  title  from  Brock  to  only  a  part  of  this  land,  and  in  this  bond 
the  timber  was  reserved,  as  having  been  previously  sold  by  Brock; 
that  afterwards  he  took  another  bond  for  the  title,  covering  the  whole 
of  Brock's  land,  and  in  which  no  reservation  of  timber  was  made. 
He  does  not  explain  w^hy  there  was  no  reservation  of  timber  In  the 
last  bond  he  claims  to  have  taken,  nor  does  he  produce  the  first  one, 
which  he  says  he  took,  although  he  was  asked  to  do  so,  nor  does  he 
explain  why  he  took  a  bond  for  a  part  of  the  land  at  one  time  and 
the  balance  at  another. 

It  is  shown  by  the  proof  that  appellant  was  represented  by  three 
or  four  persons,  at  the  time  the  conveyance  was  made  to  Helton  by 
Brock;  that  they  all  knew  that  Brock  had  sold  this  timber  previous 
to  that  time,  and  knew  that  the  trees  were  marked  as  sold. 

For  these  reasons,  the  judgment  of  the  lower  court  is  affirmed. 


LANDY  V.  MORITZ. 
(Filed  April  29,  1908— Not  to  be  reported.) 

1.  Attachments — Funds  in  Hands  of  Trustee  of  Jury  Fund — The 
prosecutions  being  terminated,  a  fund  in  the  hands  of  the  trustee  of 
the  jury  fund  placed  as  bail,  is  subject  to  garnishment,  under  section 
439,  of  the  Code. 

2.  E«vidence — Competency  of  Witnesses — It  was  error  upon  the  trial 
of  this  case  to  permit  witnesses  to  testify  to  statements  that  were 
not  made  in  appellant's  presence  as  to  the  amount  of  money  that  she 
had  put  up  as  bail  and  the  amount  that  her  husband  had  put  up. 

3.  Witnesses — ^Evidence  of  Guilt  of  Misdemeanor — It  is  not  proper 
to  discredit  a  witness  by  proof  that  he  has  been  guilty  of  a  mis- 
demeanor. 

J.  W.  Rawlings,  Rawlings  &  Voris,  Robert  Harding  and  Greene  & 
Van  Winkle  for  appellant. 

S.  A.  Russell  and  W.  J.  Price  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  reversing. 

On  February  14,  1905,  Herman  Moritz  recovered  a  judgment  against 
Samuel  Landy  in  the  Marion  Circuit  Court  for  the  sum  of  $2,500. 
fixecvtion  was  issued  upon  the  judgment,  and  returned  no  property 
found,  and  on  February  23,  1905,  Moritz  instituted  this  action  in  equity 
to  enforce  satisfaction  of  his  judgment.  He  took  out  an  attach-^ 
ment,  which  was  served  upon  John  C.  Voris,  as  trustee  of  the  jury 
fond  of  the  Boyle  Circuit  Court,  attaching  in  his  hands  a  fund  for 
fl,8S0  deposited  in  lieu  of  bail,  by  Annie  Landy,  the  wife  of  Samuel 
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Landy.  She  filed  an  answer  to  the  petition,  in  which  she  set  up  that 
ihe  money  referred  to  was  hers.  The  circuit  court  ordered  the  case 
to  be  heard  before  a  jury  on  the  question  of  the  ownership  of  the 
fund.  The  jury  found  in  favor  of  the  plaintiff,  Moritz,  and  Annie 
Landy  appeals. 

It  was  shown,  on  the  trial,  that,  on  October  22,  1904,  Annie  Landy 
was  arrested  by  the  sheriff  of  Boyle  county  under  bench  warrants 
issued  upon  indictments  found  against  her  by  the  grand  jury  in  the 
Boyle  Circuit  Court,  and  was  placed  in  jail.  Her  bail  in  the  cases 
was  fixed  at  $700.  That  afternoon,  on  obtaining  counsel,  she  wrote 
a  check  to  the  trustee  of  the  jury  fund  for  $700,  in  lieu  of  bail,  and  was 
discharged  from  custody.  The  check  was  drawn  by  her  on  the  Citi- 
zens National  Bank  of  Danville,  in  her  own  name,  and  was  paid  by  the 
bank.  About  the  time  that  she  was  released  from  custody,  her  hus- 
band was  arrested  by  the  sheriff  and  brought  into  the  clerk's  office. 
At  the  suggestion  of  her  attorney,  she  then  drew  another  similar 
check  for  $650,  the  amount  of  bail  required  of  her  husband  under  the 
indictments  against  him.  He  was  then  released  from  custody,  the 
trustee  of  the  jury  fuud  executing  to  her  a  receipt  for  the  sum  of 
$1,350,  in  lieu  of  bail  on  11  indictments  against  her  and  10  indictments 
against  her  husband.  This  was  before  Moritz  had  brought  any  suit 
against  her  husband,  as  we  understand  the  record;  but  was  after  his 
cause  of  action  had  accrued,  and  he  had  threatened  to  bring  suit.  The 
proof  for  Annie  Landy  also  showed  that  she  had  opened  her  account 
in  the  Citizens  National  Bank  on  September  28,  1901,  and  had  con- 
tinued the  account  with  the  bank  from  that  time  on,  depositing  in 
the  bank  from  time  to  time,  money,  and  checking  on  it,  the  balance 
in  her  favor  varying  from  $1,000  to  $3,000.  She  showed  that  she  had 
received  from  her  father  money  on  which  she  had  traded  and  which 
she  had  kept  separate  from  her  husband.  On  the  other  hand,  the 
proof  for  the  plaintiff  was  to  the  effect  that  Samuel  Landy  had  said 
that  the  plaintiff  should  never  collect  his  judgment;  that,  previous 
to  the  recovery  of  his  judgment,  Samuel  Landy  had  been  engaged 
in  business  for  a  number  of  years,  buying  and  selling  poultry,  groceries 
and  old  iron,  doing  a  considerable  business  and  handling  a  good  deal 
of  money;  that  he  had  died  not  long  after  the  judgment,  and  that, 
at  his  death,  no  estate  of  his  could  be  found.  On  the  trial  of  the 
case,  Moritz  was  allowed  to  testify  to  declarations  made  to  him  by 
Samuel  Landy,  not  in  the  presence  of  Annie  Landy,  as  to  what  he 
had  and  what  he  was  going  to  do  with  it.  S.  O.  Jeffreys  was  allowed 
to  state  that  Samuel  Landy  had  told  him  that  he  and  his  wife  had 
put  up  the  $1,350,  that  he  had  put  up  $1,000  and  his  wife  $350;  and 
also  to  testify  to  other  statements  of  Samuel  Landy  not  made  in  the 
presence  of  Annie  Landy,  as  to  what  he  had.  Sam  Jeffreys  was  al- 
lowed to  give  similar  testimony.  This  evidence  was  very  prejudicial 
to  Annie  Landy  and  it  was  incompetent  against  her.  Anything  that 
Samuel  Landy  said,  not  in  her  presence,  as  to  what  he  had  or  had 
done,  was  incompetent  against  her.  It  is  insisted  that  she  was  not 
prejudiced,  because  Jeffreys  stated  that  he  also  talked  with  them 
both  when  they  were  both  present.  Anything  that  was  said  when  they 
were  both  present  may  be  shown,  but  what  Samuel  Landy  said  when 
she  was  not  present  can  not  be  given  in  evidence  to  strengthen  or 
piece  out  what  was  said  in  her  presence.  An  examination  of  the 
record  shows  that  the  statements  as  ta  what  was  said  in  her  presence 
are  very  different  from  those  as  to  what  was  said  when  she  was  not 
present.  What  was  said  when  she  was  not  present  by  Samuel  Landy 
should  not  have  been  admitted  at  all.  The  testimony  of  the  witnesses 
should  have  been  confined  to  what  was  said  in  her  presence.  A  wit- 
ness may  not  be  discredited  by  proof  of  the  fact  that  he  has  been 
indicted  for  a  misdemeanor.  The  court,  on  another  trial,  will  not 
allow  any  evidence  to  be  given  as  to  what  the  indictments  a^rainst 
Annie  Landy  were  for. 
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The  prosecutions  In  the  Boyle  Circuit  Court  being  terminated,  the 
fund  remaining  in  the  hands  of  the  trustee  of  the  Jury  fund,  is  sub- 
ject to  an  attachment  proceeding  under  section  439,  of  the  Code, 
upon  a  return  of  no  property  found;  as,  by  the  terms  of  the  statute, 
any  money,  chose  in  action,  equitable  or  legal  interest,  or  other  prop- 
erty to  which  the  defendant  is  entitled,  may  be  subjected  under 
that  section.  (Bright  v.  Commonwealth,  79  Ky.,  537;  Farmers  Bank 
V.  Morris,  19  Ky.,  157;  Merriweather  v.  Bell.  22  Ky.  Law  Rep.,  814.) 
It  is  said  that  the  property  was  in  the  custody  of  the  law,  and,  there- 
fore, not  subject  to  attachment,  but  anything  which  the  defendant 
owns  may  be  attached  in  a  proceeding  on  a  return  of  no  property 
found,  under  section  439.  Section  207,  of  the  Civil  Code,  provides 
how  an  attachment  may  be  levied  on  a  fund  in  court.  Under  this 
section,  the  court  has  recognized  that  attachments  before  judgment 
may  be  levied  on  a  fund  in  court.  (Bat torn  v.  McFerran,  19  Ky.  Law 
Rep..  1266;  Price  v  .Taylor,  110  Ky.,  589;  ganders  v.  Henderson.  93 
S^  W.,  14.)  Money  deposited  in  lieu  of  bail  is  a  fund  in  court  withlu 
the  meaning  of  the  section.  If  the  money  deposited  with  the  trustee 
of  the  jury  fund  was  the  property  of  Samuel  Landy,  it  may  be  su'o- 
jected,  but  if  it  was  the  property  of  Annie  Landy,  it  can  not  be  sub- 
jected. N  \ 

Upon  the  whole  record,  we  think  that  a  new  trial  should  be  granted, 
for  the  reasons  indicated. 

Judgment  reversed,  and  cause  remanded,  for  a  new  trial. 


COMMONWEALTH   v.   LOUISVILLE   PROPERTY   CO.,    &c. 
(Filed  April  29,  1908— To  be  reported.) 

1.  ESscheated  Property — Action  to  Recover — Suit  by  Attorney  Ap- 
pointed by  Auditor — Written  Contract  Approved  by  Governor — Under 
section  1622,  of  chapter  44,  Kentucky  Statutes,  providing  that  "an 
attorney  may  be  employed  by  the  Auditor  with  the  approval  of  the 
Attorney  General,  to  attend  to  claims  of  the  Commonwealth  for  re- 
covery of  escheated  property.  The  compensation  of  such  attorney 
shall  always  be  fixed  by  written  contract  endorsed  "Approved  by  the 
Governor,"  the  Auditor  is  authorized  to  employ  an  attorney  for  the 
purpose  of  recovering  any  escheated  property  the  State  may  be  en- 
titled to,  whether  under  chapter  44  or  other  provisions  of  the  Ken- 
tucky Statutes. 

2.  Same — Property  Held  by  Corporation — Not  Necessary  for  its  Use- 
Dismissal  of  Action  of  Lower  Court — Where  an  action  was  brought 
by  an  attorney  employed  by  the  Auditor  upon  an  agreed  compensa- 
tion, approved  by  the  Governor,  to  institute  an  action  against  two  cor- 
porations, alleging  that  it  was  held  by  one  for  the  bene&t  of  the 
other,  and  had  been  so  held  for  more  than  five  years,  and  that  during 
said  time  it  was  not  used  by  either  company  in  its  legitimate  busi- 
ness or  that  it  was  necessary  for  use  in  its  business,  for  which  reason 
4t  had  escheated  to  the  Commonwealth  under  Constitution,  section 
192.  and  Kentucky  Statutes,  section  567,  it  was  error  in  the  circuit 
court  to  dismiss  t^e  action  on  the  ground  that  tbe  action  could  not  be 
maintained  by  the  attorney  and  his  associates  under  employment  by 
the  Auditor. 

C.  6.  Barrickman,  Beard  &  Marshall,  A.  G.  Patterson  and  Pickett 
ft  Barrickman  for  appellant. 

Benjamin  D.  Warfield  and  C.  W.  Metcalf  for  appellees. 

y6L  33—15 
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Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle,  reversing. 

By  this  action  in  equity  instituted  in  the  court  below,  the  appellant. 
Commonwealth  of  Kentucky,  sought  to  recover  of  the  appellees,  Louis- 
yiUe  Property  Company  and  the  Louisville  and  Nashville  Railroad  Com- 
pany, certain  lands  Bituated  in  Bell  county  and  particularly  described 
in  the  petition,  the  title  to  which  it  is  alleged,  is  held  by  the  LouisvUle 
Property  Company  for  the  use  and  benefit  of  the  Louisville  and  Nash- 
ville Railroad  Company,  under  some  sort  of  arrangement  between 
them,  the  nature  and  object  of  which  is  to  enable  the  railroad  company 
to  engage  in  mining  coal  upon  andi  from  such  lands,  of  which  It  is 
alleged  to  contain  large  quantities. 

The  petition  contains  the  averments,  in  substance,  that  the  lands 
in  question  were  held  by  the  Louisville  Property  Company  for  more 
than  five  years  before  the  institution  of  the  action,  and  that  none 
of  it  during  that  time  was  used  by  that  company  in  its  legitimate 
business,  or  was  necessary  for  use  in  its  business,  for  which  reason 
it  had  escheated  to  the  Commonwealth  of  Kentucky;  and  that  the 
Commonwealth  was  and  is,  therefore,  entitled  to  recover  the  prop- 
erty. It  appears  from  the  petition,  and  the  articles  of  incorporation 
of  the  Louisville  Property  Company,  filed  herewith  as  an  exhibit, 
that  "its  business  shall  be  that  of  purchasing,  holding,  leasing,  selling, 
conveying  and  otherwise  using,  managing  and  disposing  of  all  kinds 
of  property,  whether  real,  personal  or  mixed,  wherever  situated  in  the 
United  States  of  America." 

It  further  appears  from  the  averments  of  the  petition  that  the  Louis 
ville  and  Nashville  Railroad  Company  is  a  corporation,  chartered 
under  the  laws  of  this  State,  and  that  it  owns  and  operates  a  syBtem 
of  railroads  In  this  and  other  States. 

At  the  appearance  term,  the  circuit  court,  upon  appellees'  motion, 
issued  against  the  attorneys  whose  names  are  signed  to  the  petition, 
a  rule  requiring  them  to  appear  on  a  named  date  and  show  by  what 
authority  they  had  instituted  and  were  maintaining  the  action.  To  this 
rule  the  attorneys  in  question  filed  a  response  containing  the  state- 
ment that  one  of  them,  6.  S.  Pickett,  had  been  employed  by  the 
State  Auditor,  with  the  approval  of  the  Attorney  General  and  Gorer- 
nor,  to  bring  and  prosecute  the  action,  and  that  he  (Pickett)  had  at 
his  own  expense  employed  and  associated  with  him  in  the  case, 
the  other  attorneys  whose  names  also  appear  to  the  petition.  Ac- 
companying the  response  and  filed  as  a  part  thereof,  was  the  writing 
the  former  claimed  to  have  been  employed  and  authorized  to  bring 
and  maintain  the  action.    The  writing  reads  as  follows: 

"This  agreement,  made  this  27th  day  of  April,  1907,  by  and  between 
S.  W.  Hager,  Auditor  of  the  State  of  Kentucky,  party  of  the  first  part, 
and  George  L.  Pickett,  attorney  at  law  of  Shelbyville,  Shelby  county. 
Kentucky,  party  of  the  second  part. 

"TVltnesseth:  That  the  said  party  of  the  first  part  has  this  day  em- 
ployed said  party  of  the  second  part,  pursuant  to  section  1622  of  the 
Kentucky  Statutes,  to  institute  such  suit  or  proceedings  as  may  be 
necessary  to  recover  for  the  Commonwealth  of  Kentucky,  any  prop- 
erty which  is  escheated  to  the  Commonwealth  of  Kentucky. 

"9aid  second  party  sgrees  to  prosecute  and  attend  to  all  of  such 
claims  in  a  careful,  diligent  and  skillful  manner,  and  in  consideration 
for  full  compensation  for  all  services  rendered  by  him  to  the  Com- 
monwealth in  this  employment,  he  shall  receive  a  sum  equal  to  thirty 
per  cent,  of  whatever  may  be  recovered  by  him  and  paid  into  the  treas- 
ury of  the  State,  and  he  shall  receive  nothing  for  any  service  he  may 
render  to  the  Commonwealth  in  the  prosecution  of  any  such  claim 
unless  the  recovery  is  had. 
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"In  testimony  whereof  witness  the  hand  of  S.  W.  Hager,  this  the 
27tb  day  of  April,  1907. 

(Signed)  "S.  W.  HAQER,  Auditor. 

'%  N.  B.  Hays,  Attorney  General  of  the  State  of  Kentucky,  approTe 
the  employment  of  Oeorge  L.  Pickett,  as  set  out  in  the  abore  contract 
upon  the  terms  and  conditions  thereof. 

(Signed)  "N.  B.  HATS,  Attorney  (3«neral." 

"Approved, 

(Signed)      "J.  C.  W.  BECKHAM,  Governor." 

Upon  the  hearing  the  circuit  court  held  the  response  insufllcient; 
adjudged  that  the  contract  between  the  Auditor  and  Pickett  did  not 
confer  upon  the  latter  or  his  associate  counsel,  authority  to  bring 
or  maintain  the  action;  made  the  rule  absolute  and  dismissed  the 
action  at  the  cost  of  the  ilttomeys.  From  thait  judgment  this  appeal 
is  prosecuted. 

The  lands  sought  to  be  recovered  for  the  State  are  claimed  as 
escheated  property  under  section  1^2,  Constitution,  an  dsection  537, 
Kentucky   Statutes.    Section    192   Constitution   provides: 

"No  corporation  shall  engage  in  business  other  than  that  expressly 
authorized  by  its  charter,  or  the  law  under  which  it  may  have 
been  or  hereafter  may  be  organized,  nor  shall  it  hold  any  real  estate, 
except  such  as  may  be  proper  and  necessary  for  carrying  on  its  legit- 
imate business  for  a  longer  period  than  five  years,  under  penalty  of 
escheat" 

Section  567,  Kentucky  Statutes,  is  as  follows: 

"No  corporation  shall  engage  in  business  other  than  that  expressly 
anthorized  by  its  articles  of  incorporation  or  amendments  thereto,  nor 
shall  any  corporation,  directly  or  indirectly,  engage  in  or  carry  on  in 
^7  way  the  business  of  banking  or  insurance  of  any  kind,  unless  it 
bas  become  organized  under  the  laws  relating  to  banking  and  insur- 
ance; nor  shall  any  corporation  hoM  or  own  any  re^d  estate  except 
such  as  may  be  necessary  and  proper  for  carrying  on  its  legitimate 
business,  for  a  longer  period  than  five  years  under  penalty  of  escheat." 

Chapter  44  (section  1606  to  1623,  inclusive),  Kentucky  Statutes,  re- 
lating to  "Escheats  and  Escheators,"  provides  for  the  recovery  by 
the  Commonwealth  of  such  lands  and  other  property  as  it  is  therein 
declared  shall  escheat  to  it;  actions  for  which  must  as  provided  by 
section  1611,  be  brought  by  an  escheator,  to  be  appointed  by  the  Audi- 
tor as  provided  in  section  1610.  Such  actions  or  proceedings,  as  may 
be  brought  by  the  escheator,  section  1611,  declares,  shall  be  instituted 
and  the  recovery  had  in  the  name  of  the  Commonwealth. 

In  Commonwealth  v.  Wisconsin  Chair  Company,  27  Ky.  Law  Rep., 
no,  and  Farmers  Bank  v.  Commonwealth,  27  Ky.  Law  Rep.,  153,  this 
(-oart  held  that  the  provisious  of  chapter  44,  Kentucky  Statutes,  did  not 
apply  to  lands  made  the  subject  of  escheat  by  section  192,  Constitu- 
tion, and  that  an  escheator,  appointed  under  that  statute  (chapter 
44),  could  only  sue  to  recover  lands  or  other  property  escheated 
thereunder.  In  other  words  lands  which,  under  section  192,  of  the 
Constitution,  and  section  567  Kentucky  Statutes,  may  be  recovered 
by  tlic  Commonwealth  under  penalty  of  escheat,  can  not  be  sued 
for  and  recovered  by  an  escheator  appointed  under  section  1610,  of 
chapter  44. 

Who,  therefore,  is  authorized  to  recover  the  lands  subject  to  escheat 
under  section  192,  Constitution,  and  section  567,  Kentucky  Statutes 

It  is  no^c  to  be  prer-umed  that  the  framers  of  the  Constitution  in 
£^doptlng  section  192  of  that  instrument,  or  that  the  Legislature  in 
enacting  section  567,  Kentucky  Statutes,  intended  that  the  State 
should  be  left  without  the  means  of  enforcing  the  penalty  of  escheat 
as  to  lands  held  by  a  corporation  contrary  to  their  provisions.    The 
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escheat  being  provided  for  and  the  right  to  enforce  it  being  In  the 
sovereign,  the  State,  the  failure  of  the  statute  to  indicate  the  char- 
acter of  proceedings  by  which  the  property  is  to  be  recovered  by  it. 
does  not  destroy  the  right  or  leave  the  State  without  a  remedy.  As 
the  common  law  forin  o!  proceeding  In  such  a  state  of  case  has  been 
abolished,  and  the  statute  does  not  designate  an  agent  of  the  State 
to  enforce  the  right  it  confers,  the  State  may  itself  enforce  it  by  a 
suit  in  equity.  This  being  true  the  question  of  whether  the  attorney 
representing  the  State  has  been  legally  employed  to  act,  while  not 
unimportant,  becomes  a  secondary  matter. 

On  this  point,  however,  the  writing  filed  with  tha  response,  clearly 
shows  the  employment  of  Pickett,  and  the  response  shows  he  in  turn 
employed  the  other  counsel  associated  with  him  in  the  case. 

In  providing  for  the  appointment  of  an  escheator  and  defining  his 
powers  and  duties,  the  several  sections  of  chapter  44,  Kentucky 
Statutes,  in  express  terms,  confine  their  exercise  and  performance 
to  the  recovery  of  property  escheated  under  the  provlsioRS  of  that 
chapter.    For  instance,  section  1611  provides: 

"The  escheator  shall  institute  proceedings  in  the  name  of  the  Com- 
monwealth in  the  circuit  court  of  the  county  in  which  land  lies  that 
has  vested  in  the  Commonwealth,  under  the  provisions  of  this  chap- 
ter, for  the  recovery  of  the  same."  ♦  ♦  ♦  Again  it  is  declared  by 
section  1616:  "Any  escheator  failing  to  comply  with  any  of  the  re- 
quisitions of  this  chapter  shall  be  fined  $100,  upon  indictment  in  the 
Franklin  Circuit  Cout^"  But  section  1622  ot  chapter  44.  which  al- 
lows the  employment  of  an  attorney  at  law  by  the  Auditor  to  attend 
to  claims  of  the  Commonwealth  for  the  recovery  of  escheated  prop- 
erty, contains  no  such  limitation.    That  section  reads  as  follows: 

"An  attorney  at  law  may  be  employed  by  the  Auditor,  with  the  ap- 
proval of  the  At':orney  General,  to  attend  to  claims  of  the  Common- 
wealth for  the  recovery  of  escheated  property.  The  compensation  of 
such  attorney  shall  always  be  fixed  by  written  contract,  endorsed 
'approved'   by  the  Governor." 

The  language  of  this  section  is  broad  and  comprehensive.  It  permits 
the  Auditor  to  emplx)y  an  attorney  for  the  purpose  of  recovering  any 
escheated  property  the  State  may  be  entitled  to,  whether  under  chap- 
ter 44  or  other  provisions  of  the  Kentucky  Statutes.  If  it  had  been 
the  intention  of  the  Legislature  to  confine  the  duties  of  such  attorney 
to  the  recovery  of  such  property  as  may  escheat  to  the  State  under 
chapter  44,  we  take  it  that  the  section  would  have  said  so  as  In  the 
matter  of  restricting  the  duties  of  the  escheator  to  chapter  44.  We 
are  of  opinion,  therefore,  that  the  employment  of  Pickett  by  the 
Auditor,  to  inst-tute  this  action  against  the  appellees,  was  authorized 
by  section  1622,  and  the  contract  evidencing  his  employment  con- 
forms to  the  requirements  of  that  section  as  it  shows  that  the  em- 
ployment was  made  with  the  approval  of  the  Attorney  General;  the 
object  of  the  employment,  and  that  the  compensation  of  the  attorney 
was  fixed  thereby  with  the  approval  of  the  Governor. 

It  would,  perhaps,  be  in  accord  with  the  law,  as  well  as  the  policy 
of  the  State  to  say,  that  the  employment  of  Pickett  was  also  authorized 
by  sections  114  and  115,  Kentucky  Statutes.  The  first  giving  to  the 
Aud'tor  authority  to  employ  attorneys  in  the  various  counties  if  neces- 
sary, to  aid  the  Attorney  General  in  investigating  and  recovering  for 
the  State  such  unsatisfied  claims  or  other  demands  as  may  be  due 
it;  the  second,  empowering  the  Gtovemor  to  employ  counsel  to  rep- 
resent the  Commonwealth  in  actions  or  proceedings  for  the  collection 
or  enforcement  of  claims  or  demands  of  the  Comnionwealth  in  such 
actions  or  proceedings  as  it  may  have  an  interest  in  or  be  a  party  to. 

If  right  in  the  above  conclusion  it  follows  that  the  clrcui'.  court 
erred  in  sustaining  the  rule  against  appellant's  attorneys,  and  In  dSs- 
miss'ng  the  action;   and  this  being  true,  it  is  unnecessary  to  decide 
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whether  the  attorneys  were  liable  for  costs,  had  the  dismissal  of  the 
action  been  proper. 

It  is  insisted  by  counsel  for  appellees  that  the  petition  Is  fatally 
defective  and,  therefore,  fails  to  state  a  cause  of  action  against  either 
of  the  appellees.  That  question  Is  not  before  us  for  review,  and  we, 
theerfore,  decline  to  pass  upon  it.  It  will,  however,  arise  upon  the 
return  of  the  case  to  the  lower  court,  and  that  court  will  first  decide 
whether  the  petition  states  a  cause  of  action,  and  if  so,  whether  the 
grounds  exist  for  the  escheat  of  the  lands  sought  to  be  recovered, 
as  specified  in  section  192,  of  the  Ck)nstitution,  find  section  567,  Ken- 
tucky Statutes;  the  burden  being  upon  the  Common  wealth  to  prove 
the  conditions  authorizing  such  escheat. 

For  the  reasons  indicated  the  judgment  Is  reversed  and  cause  re- 
manded, for  further  proceedings  consistent  with  the  opinion. 


PAYNE  v.  COMMONWEALTH. 
(Filed  April  29,  1908— Not  to  be  reported.) 

1.  Rape — Assault  to  Commit — 'An  attempt  at  rape  includes  every 
ingredient  of  rape  except  its  accomplishment;  that  Is,  if  the  assault 
is  made  under  such  circumstances  as  that  the  act  of  sexual  inter- 
course, if  it  had  been  actually  accompanied,  would  have  been  rape, 
it  would  constitute  the  crime  of  an  attempt  to  commit  rape. 

2.  Same — Acts  of  Accused — ^Purpose  Shown — ^Preparation,  Ability 
and  Intention — ^Where  the  acts  of  the  accused  were  such  as  to  show 
a  purpose  on  his  part  to  have  carnal  knowledge  of  a  female  by  force, 
or  by  her  consent  where  she  was  under  twelve  years  of  age,  and  that 
he  was  prepared  and  able  to  carry  such  intention  into  effect  and  would 
have  done  so,  but  for  the  flight  of  h's  victim,  he  is  guilty  of  attempted 
rape. 

3.  Same — Overt  Act— While  It  is  true  that  in  order  to  make  out  a 
case  of  attempt  to  commit  rape,  there  must,  in  addition  to  the  Intent, 
be  some  overt  act  in  pursuance  of  such  intent,  but  the  overt  act  need 
not  be  such  as  amounts  to  a  technical  assault. 

Geo.  S.  &  John  A.  Fulton  for  appellant. 

James  Breathitt,  Tom  B.  MksGregor  and  N.  W.  Halstead  for  appellee. 

Appeal  from  Nelson  Circuit  Court.     , 

Opinion  of  the  court  by  Judge  Settle,  affirming. 

Appellant,  a  negro  youth  of  fifteen  years,  complains  that  he  was 
illegally  convicted  in  the  court  below  under  an  indictment  charging 
him  with  the  crime  of  attempting  to  commit  a  rape  upon  Espy  Hall, 
a  white  girl  under  twelve  years  of  age.  His  punishment  was  fixed 
by  the  jury  at  confinement  in  the  penitentiary  five  years. 

It  appears  from  the  evidence  that  the  parents  of  Bpsy  Hall  live 
about  a  mile  from  the  city  of  Bardstown,  and  near  the  Bardstown  and 
Shepherdsvllle  turnpike,  and  that  EJspy,  who  Is  eleven  years  of  age, 
and  her  sister,  Virginia  Lee  Hall,  whose  age  is  nine  years, 
attend  school  in  Bardstown,  to  which  they  walked  from  their  home. 
traveling  the  turnpike  the  greater  part  of  the  distance.  At  a  distance 
of  less  than  half  a  mile  from  Bardstown  there  are  two  hills  in  the 
turnpike  and  a  considerable  hollow  between  them;  at  this  point  there 
is  an  did,  unused  graveyard,  quite  a  grove  of  locust  trees  on  one 
side  of  the  pike  and  a^so  a  gate  opening  into  a  grass  field.  The 
topography  of  the  country  makes  this  rather  a  secluded  place  by 
shielding  it  from  the  vision  of  persons  approaching  the   hollow  in 
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the  pike  from  either  direction  until  the  top  of  the  hill,  on  one  side 
or  the  other  of  the  hollow  is  reached. 

The  appellant,  Lx>gan  Pajme,  seems  to  have  been  employed  by 
several  of  the  residents  of  Bardstown  to  daily  drive  their  cows  to  the 
pasture  adjoining  the  turnpike  entered  by  the  gate  in  or  at  the  end  of 
the  hollow.  It  further  appears  from  the  evidence  that,  on  the  morn- 
ing the  attempt  at  rape  was  claimed  to  have  been  committed,  ap- 
pellant had  turned  the  cows,  of  which  he  had  charge,  through  the 
gate  into  the  pasture  when  Et)sy  and  Virginia  Lee  Hall  approached 
and  were  about  to  pass-  him  on  their  way  to  school;  he  then  faced 
them,  with  his  pants  unbottoned,  and  exposed  to  their  view  his 
penis,  all  the  while  retaining  it  in  his  hand  and  shaking  it  at  her, 
"asked  tier  ilf  ehe  knew  what  that  wae."  The  little  girl  told  bim  that  she 
did  not,  and  she  and  her  sister  then  hurried  on  their  way  to  school. 
When  appellant  first  accostedl  E)spy  Hall  he  was  not  more  than  ten  or  fif- 
teen feet  from  her  and  was  going  toward  her.  When  the  girls  con- 
tinued on  to  school  he  said  to  Espy  "hold  on,"  and  asked  her,  mov- 
ing toward  her  as  he  did  so,  if  she  had  ever  seen  anything  like  bis 
penis,  all  the  while  retaining  it  in  his  hand  and  shaking  it  at  her. 
Seeing  appellant  advancing  upon  them  the  little  girls  quickened 
their  pace  and  finally  broke  into  a  run  to  avoid  him.  Appellant  pur- 
sued them  for  a  distance,  telling  them  again  to  hold  on,  quickening  hU 
gait  to  overtake  them,  but  soon  after  they  began  to  run  he  slackened 
his  speed  and  finally  stopped  the  pursuit. 

Upon  reaching  home  In  the  afternoon  the  little  girls  complained 
to  their  father  of  what  appenant  had)  done  and  the  latter  procured 
his  arrest,  following  which  he  was  identified  by  the  girls  as  the  guilty 
party. 

Appellant  d-d  not  himself  testify  on  the  trial,  or  attempt,  by  other 
witnesses,  to  contradict  the  little  girls.  It  was,  however,  contended 
by  appellant's  counsel,  in  asking  a  new  trial  in  the  circuit  court, 
and  is  now  urged,  that  the  foregoiug  undisputed  facts  do  not  sustain 
the  charge  of  attempted  rape  made  in  the  indictment,  therefore  the 
trial  court  should  have  given  the  peremptory  instruction  asked  by  ap- 
pellant at  the  conclusion  of  the  evidence.  This  contention  sharply 
presents  the  only  serious  question  in  the  case. 

The  indictment  was  found  under  section  1154,  Kentucky  Statutes, 
which  provides:  "Wlioever  shall  attempt  to  commit  a  rape  upon  the 
body  of  an  infant  under  twelve  years  of  age  shall  be  confined  in  the 
penitentiary  not  less  than  five  nor  more  than  twenty  years." 

There  is  no  statute  in  this  State  defining  rape,  or  attempt  to  com- 
mit rape.  It  is,  therefore,  necesary  to  look  to  the  common  law  to 
ascertain  the  elements  and  meaning  of  each  of  these  crimes.  Rape. 
at  common  law,  may  be  defined  as  the  carnal  knowledge  of  a  female 
forcibly  and  against  her  conseut  Force,  actual  or  constructive,  is 
an  essential  element  of  the  crime  of  rape,  but  any,  even  the  least, 
force  is  sufllcient.  All  male  persons  over  the  age  of  fourteen  years 
are  presumed  to  be  physically  capable  of  committing  the  crime  of 
rape  unless  the  contrary  appears. 

An  attempt  to  commit  rape  includes  every  Ingredient  of  rape  except 
its  accomplishment;  that  is  to  say.  If  the  asault  is  made  under  such 
circumstances  as  that  the  act  of  sexual  intercourse.  If  It  had  been 
actually  accomplished,  would  have  been  rape,  it  would  constitute  the 
crime  of  an  attempt  to  commit  rape. 

What  we  have  said  as  to  the  necessity  of  proof  of  force,  actual  or 
constructive,  to  constitute  the  crime  of  rape,  or  attempted  rape, 
does  not  apply  when  the  female  is  under  twelve  years  of  age;  as  a 
female  under  that  age  Is,  in  law,  incapable  of  consenting  to  an  act  of 
sexual  intercourse,  such  intercourse,  with  her  consent,  makes  the  male 
guilty  of  rape,  without  proof  of  any  force. 
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As  said  by  this  court,  in  Fensten  v.  Commonwealth,  82  Ky.,  549: 
"A  female  under  that  age  (twelve  years)  is  presuamed  to  be  as  an 
idiot,  in  fact  is,  without  capacity  and  discretion  to  comprehend  fully 
the  consequences  of  yeilding  to  the  ravisher,  or  strength  of  will  to 
resist  his  influence  and  importunities.  Hence,  carnal  knowledge  of 
her,  even  with  her  nominal  consent,  is  in  legal  contemplation,  forcible 
and  against  her  wUl;  and  though  not  deemed'of  as  henious  nature, 
nor  punished  with  the  same  severity,  as  when,  in  fact,  forcibly  and 
against  her  consent,  is,  nevertheless,  within  the  meaning  of  the 
statute,  rape,  and  punished  as  such."  (White  v.  Commonwealth,  96 
Ky.,  180;  23  Am.  ft  Bng.  E^ncy.  of  Law,  554-557.) 

Were  the  acts  of  appellant  such  as  to  constitute  attempted  rape 
upon  an  Infant  under  twelve  years  of  age?  We  find  in  Roberson's 
(Criminal  Uaw,  volume  1,  page  352,  this  statement  as  to  tihe  attempt  to 
commit  rape:  ''But  actual  violence,  or  touching  the  person  of  the 
one  upon  whom  the  attempt  is  intended,  is  not  essential,  if  the  in- 
tent, with  the  present  means  of  carying  it  into  effect,  exists  and  prepSr 
ration  therefor  has  been  made,  the  crime  is  complete." 

We  are  further  told  by  the  same  author  (1  Roberson  Criminal 
Law,  section  269) :  "An  ineffectual  attempt  to  carnally  know  a  female 
under  age  of  consent  (twelve  years),  wiUi  or  without  her  consent,  is 
an  attempt  to  commit  rape."  (State  v.  Newton,  44  Iowa,  45 ;  1  Whar- 
ton Crim.  Law,  88.) 

With  what  intent  did  appellant  act  on  the  ocasion  of  his  meeting 
with  the  Hall  girls?  Why  did  he,  when  wihbi  ten  (feet  of  them,  un- 
button his  pants,  expose  his  private  parts  and  ask  the  larger  and  elder 
of  the  girls  "if  she  knew  what  that  was"  and  "if  she  had  ever  seen 
anything  like  it?"  unless  his  motive  was  the  gratification  of  his  lust- 
ful nature?  It  muet  be  kept  in  mind  that  during  this  brutal  and  dis- 
gusting performance,  appellant  was  advancing  toward  Espy  Hall 
with  his  private  in  his  hand  and  when,  after  being  thus  Interrupted, 
she  and  her  sister,  in  their  fright,  again  started  toward  the  school- 
house,  he  began  to  call  to  them  to  hold  on,  for  a  time  accelerating 
his  pace  with  the  view  of  overtaking  them,  but  when  they  broke 
Into  a  run,  which  enabled  them  to  get  out  of  the  hollow,  and  on  the 
elevation  beyond,  where  they  could  be  seen  from  residences  along 
the  pike,  and  perhaps  from  the  schoolhouse,  he  eeelng  they  had 
reached  a  point  of  safety,  gave  up  the  chase. 

Appellant  dally  took  the  cows  to  the  pasture  and  must  have  pre- 
vlottsly  met  the  girls  as  they  went  to  BChool,  and  if  his  motive  was  to 
have  carnal  knowledge  of  the  elder  girl,  he  would  have  selected 
the  hollow  of  all  other  places  on  her  way  to  school  for  that  purpose, 
as  the  old  graveyard  and  adjacent  trees  and  shrubbery  would  have 
afforded  a  place  of '  concealment  for  the  deed,  had  he  secured  pos- 
sesion of  her  person,  as  he  evidently  tried  to  do. 

He  could  not  have  adopted  a  more  certain  and  conspicuous  means 
of  acquainting  Espy  Hall  with  his  lustful  desire  and  purpose  than 
by  Indecently  expoeing  his  privates  as  was  done,  and  the  brazenness 
of  his  conduct  seemed  to  indicate  that  he  would  have  been  sufficiently 
brutal  to  have  forcibly  had  sexual  intercourse  with  her  in  the  presence 
of  her  little  sister,  could  he  have  secured  possession  of  her  person.  So 
tf  appellant's  acts  were  such  as  to  show  a  purpose  on  his  part  to  have 
carnal  knowledge  of  E3spy  Hall  by  force,  or  with  her  consent,  and  that 
he  was  prepared  and  able  to  carry  such  intention  into  effect,  and  would 
have  accomplished  it,  but  for  the  flight  of  his  Intended  victim,  he 
was  guilty  of  attempted  rape  as  charged  in  the  indictment. 

In  the  case  of  Lewis  v.  State,  35  Alabama,  380,  the  defendant  was 
indicted  for  an  attempt  to  commit  rape,  the  proof  being  that  he  tried, 
by  suddenly  approaching  and  accosting  her  in  a  secluded  place,  to 
stop  the  prosecutrix  as  she  was  riding  horseback  along  the  public 
highway,  with  the  Intent  to  forcibly  have  carnal  knowledge  of  her. 
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Instead  of  obeying  the  defendant's  command  to  stop,  the  prosecutrix 
without  waiting  for  him  to  get  near  enough  to  seize  her  person  or 
horse,  put  the  animal  to  his  best  speed  and  thereby  escaped  though 
closely  pursued  by  the  defendant  for  some  distance.  In  discussing 
the  question  of  whether  these  facts  were  sufficient  to  authorize  the 
defendant's  conviction  of  the  crime  of  attempted  rape,  the  Supreme 
Court  of  Alabama,  In  its  opinion,  said:  "If  the  attempt  was  in  fact 
made  and  had  progressed  far  enough  to  put  Miss  Osier  (prosecutrix) 
in  terror  and  render  it  necessary  for  her  to  save  herself  from  the 
consummation  of  the  attempted  outrage  by  flight,  then  the  attempt 
was  complete;  and  an  after  abandonment  by  the  defendant  of  hfs 
wicked  purpose  if  he  had  proceeded  this  far,  could  not  purge  the 
crime." 

In  Hays  v.  The  People,  1  HiM's  (N.  Y.)  Rep.,  351,  the  facts  were  that 
the  defendant  enticed  a  female  ten  years  of  age  into  the  loft  of  a 
building  for  the  apparent  purpose  of  ravishing  her,  and  was  detected 
while  standing  within  Ave  feet  of  her  in  an  indecent  state  of  ex- 
posure. There  was  no  evidence  that  he  touched  her  at  any  time. 
Upon  these  facts  the  Jury  were  instructed  that  if  they  believed  from 
the  evidence  defendant  enticed  the  girl  to  the  loft  for  the  purpose 
of  ravishing  her,  she  being  under  ten  years  of  age,  they  should  find 
him  guilty  of  an  assault  with  intent  to  commit  a  rape.  The  defendant 
w^as  convicted  and  upon  appeal  the  Judgment  w^as  affirmed  by  the  Su- 
preme Court.  In  the  opinion,  the  court  said:  "There  is  no  doubt  of 
the  prisoner's  intent.  ♦  ♦  •  The  absent  of  such  an  infant  being 
void  as  to  the  principal  crime,  it  is  equgilly  so  in  respect  lo  the  in- 
cipient advances  of  the  offender.  That  the  infant  consented  to,  or 
e^ren  aided  in  the  prisoner's  attempt,  can  not,  therefore,  as  In  the 
case  of  an  adult,  be  alleged  in  his  favor,  any  more  than  if  he  had  con- 
summated his  purpose.  The  case  submitted  to  the  jury,  was  that  of 
a  man  having  another  in  his  power,  and  within  reach,  threatening 
and  exerting  the  means  to  accomplish  meditated  violence  upon  her 
person.  This  is  clearly  an  assault  within  all  the  authorities.  ♦  ♦  • 
There  need  not  he  even  a  direct  attempt  at  violence;  but  any  indirect 
preparation  towards  it,  under  the  circumstances  mentioned  ♦  ♦  ♦ 
would  be  sufficient." 

One  of  the  distinctions  between  the  common  law  affense  of  "as- 
sault with  intent  to  rape"  and  that  entitled  by  section  1154.  Kentucky 
Statutes,  "Attempt  to  commit  rape,"  is  that  the  first  is  merely  a 
misdemeanor  and  the  latter  a  felony.  The  law  books  seem  also  to 
make  the  distinction,  that  the  element  of  assault  which  is  essential 
to  the  first  offense  need  not  always  exist  in  the  latter,  which  is 
certainly  true  in  a  case  like  the  one  before  us,  where  the  intended 
victim  was  an  infant  under  twelve  years  of  age,  whose  consent,  If 
given,  would  not  excuse  the  crime.  While  it  is  true  that  in  order  to 
make  out  a  case  of  attempt  to  commit  rape,  there  must,  in  addition 
to  the  intent  to  commit  rape,  be  some  overt  act  in  pursuance  of  such 
intent,  but  the  overt  act  need  not  be  such  as  amounts  to  a  technical 
assault.     (23  Am.  &  Eng.  Rncy.  of  Law,  867-8.)     , 

There  was  some  evidence  in  this  case  of  the  intent,  accompanied  bv 
overt  acts  mentioned  on  the  part  of  appellant,  which  the  jury  evi- 
dently regarded  sufficient  to  authorize  the  verdict  declaring  appellant 
guilty  of  an  attempt  to  commit  rape,  as  charged  in  the  indictment. 
This  court  has  held  repeatedly,  that  it  has  no  power  to  reverse  a  judg- 
ment of  conviction  in  a  criminal  prosecution  upon  the  ground  that  the 
evidence  is  not  sufficient  to  support  the  verdict,  being  restricted  to 
the  single  inquir>%  whether  there  was  any  evidence  before  the  jury 
conducing  to  show  the  guilt  of  the  accused,  and  in  this  case  we  think 
there  was.  Therefore,  the  trial  court  did  not  err  in  refusing  the  per- 
emptory instruction  asked  by  appellant. 
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Although  juries,  because  of  their  sensitive  regard  for  female  vir- 
tue, usually  impose  upon  persons  guilty  of  such  brutal  attacks  as 
that  laid  at  appellant's  door  the  most  rigorous  punishment  known  to 
the  law,  the  record  in  this  case  fails  to  show  that  the/  were  actuated 
by  either  passion  or  prejudice  in  arriving  at  their  verdict,  for  they 
only  Inflicted  upon  him  the  minimum  penauy  named  in  the  statute 
for  the  crime  charged. 

The  record  discloses  no  error  in  the  admission  or  rejection  of  evi- 
dence, or  in  refusing  instructions  asked  by  appellant;  and  the  instruc- 
tions given  seem  to  have  fully  conformed  to  the  law. 

Wherefore,  the  judgment  is  aflarmed. 


BRASHEARS,  &c.  v.  BRASHEIARS. 
(Piled  April  22,  1908— ^Not  to  be  reported.) 

1.  Pleadings— Relief  Sought— Sufllciency  of  AJlegations — Judgment 
by  Default— Prayer -of  Petition — ^Under  section  90,  of  the  Civil  Code, 
providing,  that  "if  no  defense  be  made,  the  plaintiff  can  not  have 
judgment  for  any  relief  not  specifically  demanded,"  where  it  is 
stated  in  the  body  of  the  petition  with  sufficient  accuracy  to  enable 
the  court,  from  an  inspection  of  the  pleadings,  to  determine  the 
amount  for  which  the  plaintiff  is  entitled  to  judgment,  it  is  not  in- 
dispensable, to  support  a  judgment  by  default,  that  the  amount  claimed 
should  be  repeated  in  the  prayer  of  the  petition. 

2.  Same-HBut  if  the  petition  is  defective  and  fails  to  set  out  with 
reasonable  certainty  the  amount  to  which  the  plaintiff  is  entitled,  or 
if  the  court,  by  an  inspection  of  the  pleadings,  can  not  readily  adjudge 
the  sum  for  which  jmdgment  should  be  entered,  then  the  prayer  must 
specifically  state  the  relief  demanded  or  a  judgment  by  default  can 
not  be  rendered. 

3.  Action — Damages  for  Cutting  Timber — ^Averment  as  to  Value — 
Sufficiency — In  a  petition  by  a  plaintiff  for  damages  for  the  cutting  and 
conversion  of  the  tincwber  from  a  large  tract  of  land  an  averment  that  the 
value  of  the  trees  cut  and  removed  did  not  exceed  $4,944.57  is  not 
sufficient  to  authorize  a  judgment  by  default  for  that  sum. 

4.  Default  Judgment — ^Relief  not  Sought — A  judgment  by  default 
for  relief  not  sought  In  the  petition  is  a  clerical  error  which  may  be 
corrected  after  the  term. 

5.  Clerical  Misprision  —  How  Shown  —  How  Corrected  —  A  clerical 
misprision  must  be  shown  by  the  record  and  can  only  be  corrected  by 
the  record.  But  if  a  plaintiff  is  given  a  judgment  for  more  than  his 
pleading  shows  he  is  entitled  to  or  for  any  sum  when  the  petition  does 
not  authorize  a  judgment  in  any  amount,  it  is  a  manifest  error  which 
the  defendant  may  have  corrected  on  motion  after  notice. 

6.  Limitation — -In  this  case  the  motion  was  made  as  soon  as  the 
defendant  learned  of  the  judgment,  or  by  the  exercise  of  ordinary  care 
could  have  learned  of  it,  and  within  ten  years  of  its  entry,  and  hence 
the  right  to  correct  the  error  was  not  barred  by  limitation. 

Hazelrigg,  Chenault  &  Hazelrlgg,  R.  O.  Brashears  and  Howard, 
Howard   &   Horn  for  appellant. 

J.  J.  C.  Bach  and  W.  H.  Miller  for  appellee. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

In  February,  1898,  the  appellant  R.  O.  Brashears  as  administrator  of 
R.  S.  Brashears'  estate,  brought  a  suit  in  ordinary  against  the  Day 
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Brothers  Lumber  Company^  the  Southem  Lumber  Company,  the  Asher 
Lumber  Company  and  appellee,  R.  H.  Brashears.  The  petition  reads 
as  followB: 

"The  plaintiff  -states  that  the  defendants,  by  agents  and  employes, 
within  the  last  five  years  unlawfully,  forcibly  and  against  the  will  and 
consent  of  plaintiff,  entered  upon  the  following  land,  belouginfi  to 
the  heirs  of  R.  S.  Brashears,  situated  on  the  Bear  Branch,  in  Perry 
county,  Kentucky,  and  described  as  follows,  yiz:  Beginning  on  or  neai 
the  head  of  Bear  Branch  on  a  dogwood,  white  oak  and  poplar,  S  10 
E.  45  poles,  continuing  with  courses  and  distances  to  the  beginning, 
containing  450  acres  more  or  less,  conveyed  by  deeds  properly  signed 
and  acknowledged  and     transfers     properly  recorded  in  Deed  Book 

■  ■  '  Perry  county  court  from  Dykes  Jessie  to  R.  S.  Brashears, 
showing  a  defined  and  well-marked  boundary  by  actual  survey;  and 
200  acres  surveyed  in  1849  and  patented  in  1850  to  R.  S.  Brashears 
showing  a  defined  and  welS-marked  boundary  by  actual  Burvey;  and 
patent  of  400  acres  of  land  made  in  the  name  of  Jessie  Dykes,  July 
1st,  1845,  recorded  in  book  13,  page  50,  land  office,  at  Frankfort.  Ky., 
and  said  defendants  did  thereon  unlawfully  enter  upon  plaintitTs 
rights  and  titles,  and  cFut  down  more  than  300  poplar  and  other  trees, 
and  sawed  into  logs  valuable  timber  then  growing  upon  said  land,  and 
remtoved  said  logs,  and  have  convertd  them  to  their  owh  use.  said 
trees  so  cut  down  and  removed  by  the  said  Day  Oo.  were  of  the  value 
of  I    ■     and  said  logs  so  cut  and  removed  by  other  parties  are  worth 

the  9um  of  $ .  Plaintiff  further  states  that  he  was  duly  qualifieKl 

and  appointed  administrator  of  R.  fi.  Brashears'  estate  by  orders  en- 
tered of  record  at  the  August  special  term,  1892.  of  the  Perry  Circuit 
Court,  and  gave  bond  as  the  law  requires,  which  was  accepted  and 
approved  by  the  court,  certified  copies  of  same  wiH  be  filed  in  due 
time  herein  if  required  by  the  court  He  now  waives  the  tortious 
acts  of  the  defendant  herein  before  set  out,  and  sues  the  defendants 
jointly  on  the  implied  contract  or  promise  to  pay  the  plaintiff  the 
value  of  sai<i  trees  and  logs  so  cut,  removed  and  converted  to  their, 
defendants',  own  use,  not,  however,  to  exceed  the  sum  of  $4,944.57. 
and  plaintiff  now  alleges  that  the  defend'ants,  jointly  and  severally, 
on  an  implied  promise  or  contract,  are  indebted  and  liable  to  the 
estate  for  the  value  of  the  aforesaid  trees  or  logs  so  taken,  not  ex- 
ceeding the  sum  of  $4,944.57,  and  no  part  thereof  has  ever  been  paid. 
Plaintiff  further  alleges  that  each  of  said  companies  are  doing  busi- 
ness in  this  State  as  corporations  duly  authorized  under  the  existing 
laws,  with  power  usual  to  incorporated  companies,  and  that  said 
saw  log6  and  other  timber  was  cut  and  taken  from  off  of  the  posses- 
sion of  the  plaintiff  in  Perry  county,  Kentucky,  during  the  years  1892- 
3-4  and  5,  by  defendants'  agent,  employes  wrongfully,  and  contrary 
to  law.  Wherefore,  the  plaintiff  prays  judgment  for  the  value  of  all 
trees  or  logs  so  cut  and  removed  and  for  10  per  cent,  damages  thereon 
for  the  wrongful  seizure  and  detention  thereof ,  for  costs  and  all  proper 
relief." 

At  the  following  March  term  of  the  court  this  judgment  was 
entered: 

"This  cause  having  been,  on  a  former  day  of  this  term,  substituted 
on  a  motion  of  plaintiff  to  take  the  petition  as  true  against  the  de- 
fendant, R.  H.  Brashears,  and  it  now  appearing  to  the  satisfaction 
of  the  court  that  said  defendant,  R..H.  Brashears,  was  on  the 21st day 
of  February,  1898,  duly  served  with  process  and  duly  summoned  to 
answer  herein  for  a  period  of  more  than  ten  days  previous  to  the 
first  day  of  this  term  and  failing  to  answer,  the  petition  as  to  him 
taken  as  true,  and  •confessed  for  the  amount  claimed.  It  is  therefore 
adjudged  by  the  court,  that  Robt.  O.  Brashears,  personal  representa- 
tive, recover  of  the  defendant  the  full  and  just  sum  of  $4,944.67  with 
interest  thereon  at  the  rate  of  six  per  cent,  per  annum  from  the  14th 
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day  of  February,  1898,  until  paid,  and  the  cost  created  by  reason  of 
this  action." 

The  record  does  not  show  that  the  appellee,  R.  H.  Brashears,  or 
either  of  the  other  defendants  entered  their  appearance  to  the  action 
w  made  any  motion  therein;  nor  was  any  other  order  or  step  taken 
In  the  case,  until  1907,  when  appellee,  R.  H.  Brashears,  the  Judgment 
defendant,  appeared  and  moved  the  court  to  set  aside  the  Judgment, 
"first,  because  the  Judgment  purports  to  be  in  favor  of  R.  O.  Brashears, 
as  administrator,  when  he  was  not  at  any  timB  the  administrator 
of  R.  S.  Brashears;  second,  because  the  co-tenants,  Day  Brothers 
Lumber  Co.,  Southern  Lumber  Co.,  Asher  Lumber  Co.,  were  not  be- 
fore' the  court  when  the  Judgment  against  R.  H.  Brashears  was  ren- 
dered, nor  was  the  action  dismiseed  as  to  them;  nor  had  R.  H.  Bras- 
ears  been  served  with  process;  third,  because  there  is  no  descrip- 
tion of  the  land  in  the  petition;  fourth,  because  the  action  was  for 
the  recovery  of  damages,  and  the  assessment  should  have  been  made 
by  a  Jury;  fifth,  because  the  petition  contains  no  prayer  for  any 
sum  of  money,  and  the  court  had  no  authority  or  power  to  render  any 
Jndfi^ent  for  any  specified  amount;  sixth,  because  if  there  was  any 
cause  of  action  for  cutting  and  removing  timber  to  the  estate  of  R. 
S.  Brashears,  said  action  was  in  his  children  and  heirs  at  law,  and 
not  in  his  personal  representative,  and  the  personal  representative 
could  not  waive  the  action  in  tort  and  sue  in  assumpit. 

The  lower  court,  in  considering  this  motion,  to  which  the  plaintiff 
entered  his  appearance,  set  aside  the  Judgment,  and  the  plaintiff 
below  appeals. 

It  is  conceded  by  counsel  for  appellant  that  the  proceedings  lead- 
ing up  to  and  including  the  Judgment  are  erroneous,  but  it  is  in- 
sisted that  the  Judgment  was  not  void  and  for  that  reason  the  court 
had  no  power,  upon  mot! on  nine  years  after  its  rendition,  to  set  it 
aside. 

Section  90  of  the  Civil  Code  provides  in  part  that:  "If  no  defense  be 
made,  the  plaintiff  can  not  have  Judgment  for  any  relief  not  specifi- 
cally demanded."  When  it  is  stated  in  the  body  of  the  petition  with 
sufficient  accuracy  to  enable  the  court  from  an  inspection  of  the  plead- 
ings to  determine  the  amount  for  which  the  plaintiff  is  entitled  to 
judgment,  it  is  not  indispensable  to  support  a  judgment  by  default 
that  the  amount  claimed  or  to  which  the  plaintiff  is  entitled  should 
be  repeated  in  the  prayer  of  the  petition,  it  will  be  sufficient  if  ha 
prays  tor  Judgment  for  the  amount  of  his  claim  or  demand.  (Harris 
V.  Perry,  2  Bush,  101.)  But  if  the  petition  is  defective  and  fails  to 
set  out  with  reasonable  certainty,  the  amount  to  which  the  plaintiff 
is  entitled,  or  if  the  court,  by  an  inspection  of  the  pleadings,  can  not 
readily  adjudge  the  sum  for  which  Judgment  should  be  entered,  then 
the  prayer  of  the  petition  must  state  specifically  the  relief  demanded, 
or  a  Judgment  by  default  can  not  be  rendered.  Tested  by  these  rules, 
our  conclusion  is  that  the  amount  to  which  the  plaintiff  was  entitled 
is  not  stated  with  sufficient  certain/ty  in  the  petition  to  authorize  the 
court  to  render  Judgment  by  default  in  the  absence  of  a  prayer  stating 
accurately  the  relief  desired. 

It  will  be  noticed  that  there  is  no  specific  averment  of  the  Talua 
of  the  trees  cut,  removed  and  converted  by  the  defendants,  the  amount 
being  left  blank.  It  is  alleged  that  the  defendants.  Jointly  and  sever- 
al^, on  the  implied  promise  or  contract,  are  indebted  as  applicable  to 
the  estate  for  the  value  of  the  aforesaid  trees,  not  exceeding  Uie  sum 
ef  $4,944.57,  but  the  value  of  the  trees  cut,  removed  or  converted  is 
not  stated. 

It  will  further  be  observed  that  the  charge  is  that  the  trees  cut, 
removed  and  converted  by  the  Day  Company,  were  of  the  value  of 

dollars.    What  was  the  value  of  the  trees,  if  any,  that  were  cut, 

removed  and  converted  by  the  defendants  Jointly,  is  not  stated.  If 
k  should  be  conceded  that  the  defendants  were  Jointly  and  severally 
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liable  for  the  full  value  of  all  the  trees  cut,  removed  and  converted, 
we  can  not,  by  an  Inspection  of  the  petition  say  what  their  valut 
was.  The  averment  that  their  value  did  not  exceed  1 4,8 44.57  is  not 
sufficient  to  authorize  a  judgment  by  default  for  that  sum.  The 
plaintiff,  if  entitled  to  janythlng,  was  only  entitled  to  the  value  of 
the  trees  cut,  removed  and  converted,  with  interest  thereon,  and  the 
petition  should  have  stated  definitely,  and  specifically  the  value  for 
which  a  recovery  was  sought  (Bowman  v.  Ray,  25  Ky.  Law  Rep., 
2131;  Miller  v.  Allen,  20  Ky.  Law  Rep.,  463;  Hansford  v.  Holddam,  14 
Bush,  210)  or,  failing  in  this  the  prayer  should  have  specifically 
pointed  out  the  relief  sought.    This  it  did  not  do. 

It  has  been  often  held  by  this  court  that  a  Judgment  by  default,  for 
relief  not  sought  in  the  petition,  is  a  clerical  error  which  may  be  cor- 
rected on  motion  after  the  term.  Thus,  to  render  judgment  for  in- 
terest from  an  earlier  date  than  that  from  which  interest  was  clainred 
in  the  petition  (Manley  v.  Trustees  of  LaGrange,  7  Ky.  Law  Rep., 
825) ;  or  to  give  judgment  for  a  greater  sum  than  under  the  pleadings 
should  have  been  adjudged.  (Wilmes  v.  Thoblin,  11  Ky.  Law  Rep., 
678;  Reynolds  v.  Powers,  17  Ky.  Law  Rep.,  1059;  Dayton  v.  Gardner, 
19  Ky.  Law  Rep.,  302;  Dills  v.  Hatcher,  25  Ky.  Law  Rep.,  891.)  In 
Binion  v.  Woolery,  25  Ky.  Law  Rep.,  1802,  the  plaintiff  asserted  a 
lien  on  thirteen-fifteenths  of  the  land  in  his  petition.  The  court 
entered  a  Judgment,  adjudging  a  lien  on  tbe  whole  tract,  and  ordering 
its  sale.  This  was  held  a  clerical  misprision,  in  so  far  as  the  judg- 
ment granted  relief  not  sought  in  the  pleadings,  and  for  which  no 
foundation  was  there  laid.  Upon  the  same  principle,  it  is  the  rule 
in  this  court  that  where  a  Judgment  for  damages  is  entered;  where 
there  is  no  supersedeas,  or  where  the  Judgment  superseded  is  not 
a  Judgment  for  the  payment  of  money,  t'  e  error  is  a  clerical  mspris- 
lon  which  may  be  corrected  in  this  court  by  motion  at  any  time. 
The  same  rule  is  applied  where  the  Judgment  is  a  Judgment  for  money, 
and  has  been  superseded,  and  no  judgment  for  damages  is  entered. 
(Nelson  County  v.  Bardstown,  30  Ky.  Law  Rep.,  408;  Bank  of  Ken- 
tucky V.  Commonwealth,  31  Ky.  Law  Rep.,  1087.)  .A  clerical  mis- 
prision must  be  shown  by  the  record,  and  can  only  be  corrected  by 
the  record.  But,  where  it  appears  from  the  record  itself  that  a  clerical 
error  has  been  made,  it  may  be  corrected  by  the  record.  (Smith  v. 
Mullens,  3  Met.,  182;  Seller  v.  Northern  Bank,  86  Ky.,  128;  Bonar  v. 
Gosney,  17  Ky.  Law  Rep.,  92;  Commonwealth  v.  Caudill,  28  Ky.  Law 
•Rep.,  520.)  In  this  case  the  motion  was  made  as  soon  as  the  defen- 
dant learned  <j/  the  judgment,  or  by  the  exercise  of  ordinary  care 
could  have  learned  of  it,  and  within  ten  years  from  its  entry  and 
henc«  the  right  to  correct  the  error  was  not  barred  by  limitation. 

If  it  is  a  clerical  misprision  to  enter  a  Judgment  for  relief  not 
sought  in  the  pleadings,  under  the  provision  of  the  Code  as  extended 
and  construed  by  this  court,  it  must  be  a  clerical  misprision  to  enter 
judgment  by  default  against  the  defendant  where  the  prayer  of  the 
petition  does  not  warrant  the  judgment.  In  such  a  case,  the  whol« 
matter  contained  in  the  Judgment  is  beyond  the  prayer  of  the  peti- 
tion. If  a  judgment  may  be  corrected  where  it  in  part  gives  relief 
not  authorized  by  the  petition  or  the  prayer,  clearly  one  should  be 
corrected  in  which  all  the  relief  granted  Is  beyond  the  prayer  of  th« 
petition.  The  purpose  of  the  Code  is  that  the  defendant  shall  be 
apprised,  by  the  petition  and  prayer,  of  the  nature  and  extent  of  the 
relief  the  plaintiff  seeks  against  him,  so  that  he  may  know  whit  steps 
he  should  take  for  his  protection.  He  may  not  wish  to  make  defense 
to  the  petition  as  It  stands  and  may  be  willing  to  let  judgment  go  by 
defatilt  for  the  recovery  If  any  sought;  but,  if  the  plaintiff  is  given 
judgment  for  more  than  his  pleading  shows  him  to  be  entitled,  or 
for  any  sum  when  the  petition  does  not  authorize  a  judgment  in  any 
amount,  it  is  manifest  that  error  has  been  committed  to  the  prejudice 
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of  the  defendant,  and  this  error  he  may  have  corrected  on  mo1;ion 
after  notice. 

We,  therefore  conclude  that  the  court  proparly  set  aside  the  Judfr 
ment  as  a  clerical  misprision.  The  parties  are  now  before  the  court. 
The  plaintiff  may  amend  his  petition,  and  the  case  may  he  tried  on 
the  merits. 

Judgment  affirmed. 


GUHY,  &c.  V.  NICHOLS  &  SHEPHERD  CO. 

(Filed  April  29,  1908— Not  to  be  reported.) 

Vendor  and  Purchaser — Sale  of  Separator — Express  Warranty — Ac 
tion  for  Price — Plea  of  Breach  of  Warranty — Use  Without  Complaint — 
Appellant  purchased  of  appellee  an  engine  and  separator  upon  an 
express  warranty  "that  it  was  well  made,  of  good  material,  and,  with 
proper  management,  capable  of  doing  well  the  work  for  which  it  was 
intended."  In  an  action  on  the  last  note  for  the  purchase  price,  the 
defendant,  after  having  used  It  for  four  years,  pleaded  that  it  was 
defective.  Held — That  where  there  is  an  express  warranty  there  is 
no  Implied  warranty,  and  the  purchaser,  after  using  the  machine  for 
four  years,  without  offering  to  return  it,  or  notice  to  the  seller  that 
it  was  defective,  was  without  defense  to  the  payment  of  the  note. 

Shelbourne  &  Smith  and  J.  P.  Wilson  for  appellants. 

Bennett,  Bobbins  &  Thomas  for  appellee. 

Appeal  from  Hickman  Circuit  Court, 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

On  June  13,  1901,  the  Nichols  &  Shepherd  Co.  sold  J.  H.  Guhy  an 
engine  and  separator,  for  which  he  executed  to  it  his  five  promissory 
notes,  as  follows:  The  first,  for  $96,  due  October  1,  1901;  the  second, 
for  $221,  due  March  1,  1902;  the  third,  for  $316,  due  October  1,  1902, 
the  fourth,  for  $441,  due  October  1,  1903,  and  the  fifth,  for  $441,  due 
October  1,  1904.  Guhy  paid  off  the  first  three  notes.  On  February 
9,  1905,  when  the  other  two  notes  were  due,  and  in  part  unpaid, 
he  executed  to  it  two  notes,  each  for  $341,  due  August  1,  1905,  and 
August  1,  1906,  for  the  balance  due  upon  the  two  original  notes.  James 
Harp  and  W.  M.  Burgess  signed  these  renewal  notes  as  his  surety, 
and.  to  further  secure  the  notes,  he  executed  a  mortgage  on  the 
engine  and  separator.  He  paid  off  the  first  of  these  notes,  but  failed 
to  pay  the  other,  and,  on  December  25,  1906,  the  Nichols  &  Shepherd 
Co.  brought  this  suit  to  obtain  Judgment  on  the  note,  and  to  enforce 
its  mortgage.  Guhy  defended  the  action  upon  the  ground  that  the 
engine  was  guaranteed  to  him^  at  the  time  it  was  sold,  to  be  a  first 
class  engine,  and  to  do  first  class  work,  and  that,  if  it  did  not  do  first 
class  work,  the  company  would  make  it  fill  the  warranty;  that  the 
engine  was  defective,  and  that,  though  notified,  the  company  failed 
to  make  It  do  the  work,  and  that  the  notes  in  suit  were  executed  upon 
a  promise  then  made  by  the  company  that  It  would  repair  the  engine 
and  make  it  fill  the  warranty,  but  that  this  it  had  failed  to  do.  The 
company  pleaded,  in  response  to  this,  that  the  engine  was  sold  under 
a  written  contract,  which  contained  the  following  warranty: 

"This  machinery  is  purchased  and  sold  subject  to  the  following  ex- 
press warranty  and  agreement,  and  non«  other,  viz:  That  said  ma- 
chinery is  well  made,  of  good  materials,  and,  with  proper  manage- 
ment, capable  of  doing  well  the  work  for  which  the  machines  respec- 
tively are  made  and  sold;  conditioned  that  if,  within  five  days  from 
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its  fir9t  use,  it  shall  fail  to  fill  this  warranty,  written  notice  shall 
immediately  be  given  by  the  purchaser  to  Nichols  and  Shepherd  Co., 
at  Battle  Creek,  Michigan,  by  registered  letter  (and  written  notice 
also  to  the  local  dealer,  through  whom  the  same  was  received)  stat- 
ing particularly  what  parts  and  wherein  it  fails  to  fill  the  warranty. 
Reasonable  time  shall  be  allowed  the  company  to  get  to  the  machine 
with  its  workmen  and  remedy  the  defect,  if  any  there  be,  (unless  it 
be  of  such  nature  that  a  remedy  may  be  suggested  by  letter),  the 
purchaser  to  render  friendly  assistance  and  co-operation  in  making 
a  practical  success.  If  a  workman  visits  the  machine  for  the  com- 
pany and  does  not  leave  it  working  satisfactorily,  the  purchaser  shall 
give  immediate  notice  to  the  company,  at  Battle  Creek,  Michigan,  by 
registered  letter,  as  before  (and  also  the  local  dealer),  and  state,  in 
writing,  specifically,  any  failure  or  neglect  complained  of,  and  allow 
time  for  another  workman  to  be  sent  to  examine  the  machine  and  its 
workings.  If,  after  giving  the  notices  as  above  stated,  any  part  of 
the  machinery  can  not  be  made  to  fill  the  warranty,  that  part  which . 
fails  shall  be  returned  immediately  by  the  undersigned  to  Uie  place 
where  it  was  received,  with  the  option  of  the  company  either  to  fur- 
nish another  machine,  or  part,  in  place  of  the  machine  or  part  so 
returned,  which  shall  perform  the  work,  or  return  the  money  and  notes 
which  have  been  received  by  the  company  for  the  same,  and  thereby 
rescind  the  contract  to  that  extent,  or  the  whole,  as  the  case  may  be, 
and  be  released  from  any  further  liability  herein.  The  failure  of  any 
saparate  machine,  or  any  part  thereof,  shall  not  afTect  the  contract 
or  liability  of  the  purchaser  for  any  other  separate  machine,  or  f«r 
any  parts  of  such  machines  as  are  not  defective. 

"It  is  expressly  agreed  that  said  company  shall  be  liable  only  for  the 
return  of  cash,  and  notes  payable  to  its  order,  actually  received  by 
It,  and  not  for  any  machinery  or  other  property  taken  hereon  as  part 
payment. 

"The  notices  herein  mentioned  are  conditions  precedent  to  the  war- 
ranty and  BO  evidence  of  the  waiver  of  any  condition,  or  thing  to  be 
done  by  the  warrantee,  herein  expressed,  shall  be  competent  in  any 
action  arising  under  this  contract  unless  in  writing,  signed  by  the 
proper  ofiicer  of  the  company.  If  any  part  of  said  machinery  (except 
belting)  fails  during  the  first  season  in  consequence  of  any  defect  in 
material  of  said  part,  the  company  have  the  option  to  repair  the  same 
or  furnish  a  duplicate  of  said  part  free  of  charge,  except  freight,  after 
presentation  of  the  defective  piece,  clearly  showing  a  fiaw  In  the 
material,  at  the  factory,  or  to  the  dealer  through  whom  said  machinery 
was  bought." 

The  company  alleged  that  the  written  contract  was  the  only  agree- 
ment made  by  it  in  regard  to  the  sale  of  the  engine;  that  Guhy  had 
kept  the  engine  and  had  used  it  from  the  time  It  was  bought  to  the 
time  the  answer  was  filed,  without  giving  any  written  or  other  notice 
that  it  was  defective,  and  that  he  had  asked  and  obtained  extensions 
of  time  for  the  payment  of  the  price  without  complaint  as  to  defects 
in  the  engine,  promising  to  pay  the  debt  if  the  time  was  extended. 
The  allegations  of  the  reply  were  denied  by  a  rejoinder  and  the  court 
ordered  the  case  heard  before  a  jury.  At  the  conclusion  of  the  evi- 
dence on  both  sides,  the  court  instructed  the  jury  peremptorily  to 
find  for  the  plaintiff.    The  defendants  appeal. 

It  was  contended,  on  the  trial,  that  Guhy  bought  the  engine  as 
stated  under  the  written  contract.  He  testified  that  the  engine  from 
the  start  failed  to  do  the  work;  that  Long,  the  local  agent,  when  he 
bought  it,  said  that  if  it  was  bought  direct  from  him,  he  would  be 
there  to  attend  to  it  and  make  it  do  the  work;  that  he,  on  the  day 
he  started  it,  notified  the  man  who  set  it  up  that  the  engine  was  not 
doing  the  work;  that  the  next  morning  the  man  came  back,  but  when 
he  got  there  Guhy  had  got  the  pump  to  work  and  the  man  left;  but 
before  he  had  gotten  home,  the  pump  got  out  of  fix  again;  that  the 
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engine  foamed  and  he  could  keep  no  water  in  it,  and  the  pump  would 
not  work;  that  he  had  continually  to  stop  and  cool  it  off  and  could 
maJce  no  time;  that,  after  about  ten  days,  he  notified  Long;  that  Long 
would  come  out  and  tell  him  it  was  all  right  and  he  would  send  for 
him  again;  and  thus  things  went  on  until  the  note  in  suit  was  exe- 
cuted; that  then  a  man  named  Case  came  to  see  him  to  get  the  money; 
that  he  told  Case  that  he  could  Just  take  the  engine,  he  was  not  going 
to  pay  any  more  on  it  unless  it  was  fixed;  that  finally  Case  agreed 
that  if  he  would  secure  the  debt  by  giving  personal  security  and  a 
mortgage  they  would  fix  the  engine  and  give  him  two  years  to  pay  the 
debt,  and  In  this  way  he  could  make  the  money  out  of  It;  that,  upon 
this  a^eement,  he  did  get  Harp  and  Burgess  to  go  on  the  notes  and 
executed  the  mortgage  on  the  engine  and  separator.  But  that,  after 
he  gave  the  notes,  they  failed  to  do  anything  to  the  engine  and  that 
he  had  been  unable  to  make  it  a  success  by  reason  of  this.  He  also 
introduced  other  proof  tending  to  confirm  his  statement  as  to  the 
trouble  that  he  had  had  with  the  engine  and  as  to  the  agreement  had 
with  Case  at  the  time  the  notes  were  renewed.  He  admitted  that  he 
had  run  the  engine  every  year  since  he  had  gotten  It,  in  threshing  wheat 
in  sununer,  and  that  he  had  used  It  in  winter  in  sawing  and  other 
work.  He  also  admitted  that  he  had  paid  off  the  first  renewal  note, 
but  said  he  did  so  to  have  no  law  suit,  thinking  they  would  fix  th^e 
engine. 

The  defendant  introduced  its  agent.  Long,  who  said  that  the  only 
complaint  thart  Guhy  ever  made  to  him  was  about  the  pump;  that  this 
occurred  first  in  1903;  that  the  pump  was  then  worn  out  and  he  got 
the  necessary  new  parts  for  it.  He  also  testified  that  this  occurred 
again  in  1905,  and  that  this  was  all  the  complaint  he  ever  heard  of 
and  that  Guhy  told  him  the  engine  did  better  work  afterwards;  that 
he  did  not  see  it  any  more.  Case  was  introduced  and  testified  that 
he  was  simply  an  agent  to  collect;  that  he  went  to  see  Guhy  to  collect 
the  balance  due  on  the  notes  then  outstanding  and  that  Guhy  agreed 
to  give  the  new  notes  with  security  if  the  time  was  extended;  and 
that  this  was  the  only  agreement  he  made  with  Guhy;  that  Guhy  made 
no  complaint  to  him  at  all  about  the  engine,  and  he  made  no  promise 
about  fixing  it.  J.  L.  Moss  testified  that  he  was  the  local  agent  In 
1905  and  that  no  complaint  was  made  to  him  about  the  engine. 

The  only  warranty  in  the  sale  of  the  machinery  was  the  express 
warranty;  for  where  there  is  an  express  warranty,  there  is  no  implied 
warranty,  and  if  the  purchaser  has  lost  his  right  to  rely  on  the  express 
warranty,  he  is  without  remedy;  for  the  contract  in  such  cases  meas- 
ures the  liability  of  the  parties.  (Gaar  Scott  &  Coi  v.  Hodges,  28 
Ky.  Law  Rep.,  889;  Wisdom  v.  Nichols  Shepherd  Co.,  97  S.  W.,  18, 
and  cases  cited.)  Under  the  proof.  It  is  manifest  that  Guhy,  when 
he  executed  the  renewal  notes  in  February,  1905,  had  lost  all  right  to 
rely  upon  the  express  warranty  made  in  the  sale  of  the  engine.  He 
had  then  held  and  used  the  engine  for  nearly  four  years  without  at 
any  time  offering  to  return  it,  and  without  any  notice  to  the  com- 
pany that  it  was  defective.  After  keeping  and  using  the  engine  so 
long  he  was  without  defense  to  the  payment  of  the  price.  When  Case 
came,  in  February,  1905,  he  refused  to  pay  the  balance  due  on  the 
notes,  saying  that  the  company  might  take  the  engine.  If  Case  then 
agreed  that  the  company  would  repair  the  engine  and  give  him  two 
years  to  pay  the  debt  if  he  would  give  the  new  notes  with  security, 
and  he  accepted  this  proposition  and  executed  the  notes,  relying  on 
this  agreement,  it  was  incumbent  on  him  to  notify  the  company  what 
repairs  he  wanted  and  to  give  It  an  opportunity  to  make  the  repairs. 
He  could  not  go  on  and  use  the  engine  for  two  years  longer  without 
complaint  or  objection  and  without  calling  on  the  company  to  make 
any  repairs,  and  then  defend  the  action  on  the  last  note  on  the  ground 
that  the  company  had  failed  to  repair  the  engine.  In  the  meantime. 
he  had  paid  off  one  of  the  notes  which  he  had  executed  to  Case.    He 
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had  done  this  without  any  complaint  to  the  company  that  it  had  not 
repaired  the  engine  as  Case  had  agreed.  To  allow  him,  when  sued 
upon  the  other  note«  to  make  the  defense  that  the  compa^y  had  not 
complied  with  its  agreement  would  be  to  allow  him  to  mislead  the 
company.  In  matters  of  this  sort  a  party  must  use  reasonable  dili- 
gence and  s:ood  faith.  A  man  can  not  waive  a  matter  and  afterwards 
rely  upon  It.  The  use  of  the  engine  for  two  years  was  a  waiver  of 
any  right  to  demand  lepalrs  upon  it,  and,  under  the  testimony,  the 
defense  now  made  must  be  regarded  as  an  afterthought.  (McCormack 
Harvesting  Co.  v.  Arnold,  116  Ky..  508.) 

On  the  whole  record,  we  ,therefore,  conclude  that  the  judgment 
of  the  circuit  court  is  in  accord  with  the  merits  of  the  case,  and  it  is. 
therefore,  aflirujed. 


BURCHETT  v.  CLARKE. 

(Filed  April  28,  1908— Not  to  be  reported.) 

Order — Consent  Order — jA  consent  order  can  only  be  made  by 
persons  who  are  legally  authorized  to  consent.  The  infants  in  this 
action  could  not  consent,  and  it  does  not  appear  that  any  one  con- 
sented for  them;,  the  order  of  revivor,  was,  therefore,  void.  The 
action  was  not  revived  within  the  time  allowed  by  the  Code,  or  at 
all,  and  the  lower  court  properly  dismissed  it. 

J.  M.  Roberson  and  E.  D.  Stephenson  for  appellant. 

James  Goble  for  appellees. 

A.  C.  Van  Winkle  for  guardian  ad  litem. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

In  1886  the  appellant,  Burchett,  brought  an  action  in  the  Pike  Cir- 
cuit Court  against  Calvin  Clarke  and  Gorden  Clarke  to  recover  the 
possession  of  a  tract  of  land,  containing  about  200  acres.  In  the  same 
year  the  defendants  answered.  In  1889  an  amended  petition  was 
filed,  which  was  answered  In  August  of  that  year.  In  December  of 
that  year  a  reply  was  filed.  In  1891  there  was  a  rejoinder,  and  in 
1895  an  amended  answer.  No  other  action  was  taken  In  the  case* 
until  October,  1902,  when  this  order  was  entered:  "By  consent,  this 
cause  is  now  ordered  to  stand  revived  in  the  name  of  Dixie  E.  Clarke. 
Stonewall  Jackson  Clarke,  and  Hiram  Clarke,  only  children  of  Cal- 
vin Clarke,  deceased,  and  M.  A.  Clarke,  widow  of  said  Calvin  Clarke, 
and  W.  G.  Reed,  administrator  of  Calvin  Clarke.  And  the  cause  is 
now  ordered  to  proceed  in  their  names  as  the  real  and  personal 
representatives  of  Calvin  Clarke,  deceased,  and  this  cause  is  con- 
tinued." 

The  next  order  was  entered  In  August,  1905,  when  P.  B.  Stratton 
was  appointed  guardian  ad  litem  for  the  infants,  the  appointment 
being  made  after  an  affidavit  had  been  filed  stating  that  the  infants 
had  no  guardian  ad  litem.  Nothing  else  was  done  until  1906,  when 
Mrs.  Clarke  filed  an  affidavit,  which  is  not  In  the  record,  and  entered 
a  motion  to  dismiss  the  action  for  want  of  revivor.  This  motion  was 
sustained  and  the  action  dismissed.  No  appeal  is  prosecuted  from 
the  order  of  dismissal  so  far  as  Gorden  Clarke  is  concerned.  The 
statement  filed  by  appellant  shows  that  the  only  appellees  are  the 
widow  and  children  of  Calvin  Clarke. 
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Although  the  suit  was  brought  in  1886,  nothing  was  done  in  It 
except  to  make  up  the  pleadings,  which  appear  to  have  been  com- 
pleted in  1865.  The  record  does  not  show  when  CalYin  Clarke 
died,  but  counsel  for  appellant  states  in  his  brief  that  he  died  "some- 
time In  the  year  1901,  and  the  first  court  in  which  steps  could  have 
been  taken  to  revive  the  case  was  the  September  term,  1901."  The 
consent  order  of  revivor  was  not  entered  until  the  September  term, 
1902.  It  is  also  conceded  that  at  the  time  this  consent  order  was  made, 
the  children  of  Calvin  Clarke  were  infants;  nor  does  it  appear  who 
consented  to  the  order.  A  guardian  ad  litem  was  appointed  three 
years  afterwards,  but  he  did  not  file  any  answer  or  take  any  steps 
in  the  case. 

It  will  thus  be  seen  that  more  than  a  year  after  the  action  could 
have  been  revived  this  consent  order  of  revivor  was  entered.  We 
are  asked  to  sustain  the  Judgment  of  the  lower  court  dismissing 
the  action,  upon  the  ground,  first,  that  the  order  of  revivor  was 
made  too  late;  and,  second,  that  in  the  absence  of  any  showing 
that  the  action  was  revived  by  the  consent  of  any  person  authorized, 
the  order  was  void. 

As  the  action  against  Calvin  Clarke  was  for  the  recovery  of  land, 
it  was  necessary  that  it  should  be  revived  against  his  real  represen- 
tatives, who  were  in  this  case  his  children.  The  provisions  of  the 
Civil  Code  that  control  the  disposition  of  this  case  are: 

''Section  502.  If  the  order  be  made  by  consent  of  the  parties,  the 
action  shall  forthwith  stand  revived;  and,  if  not  made  by  consent, 
the  order  shall  be  served,  in  the  same  manner  as  a  (summons,  upon 
the  party  adverse  to  the  one  making  a  motion.  And,  at  the  first 
term,  commencing  not  less  than  ten  days  after  such  service,  the  party 
upon  whom  it  is  made,  may  show  cause  against  the  revivor;  and,  if 
sufficient  cause  be  not  then  shown,  the  action  shall  stand  revived. 

"Section  506.  Upon  the  death  of  a  defendant  in  an  action  for  the 
recovery  of  real  property  only,  or  which  concerns  only  his  rights  or 
claims  to  such  property,  the  action  may  be  revived  against  his  real 
representatives  or  any  of  them,  and  an  order  therefor  may  be  forth- 
with made  in  the  manner  directed  in  the  proceeding  sections  of  this 
title. 

'ISectlon  507.  An  order  to  revive  an  action  against  the  personal 
representative  of  a  defendant,  or  against  him  and  the  real  representa- 
tives of  the  defendant,  can  not  be  made,  unless  by  consent,  within  six 
months  after  the  qualification  of  the  pesonal  representative. 

"Section  508.  An  order  to  revive  an  action  against  the  representa- 
tive or  successor  of  a  defendant  shall  not  be  made,  without  his  con- 
sent, unless  within  one  year  after  the  time  when  it  could  have  been 
first  made. 

"Section  510.  If  it  appear  to  the  court,  by  affidavit,  that  either 
party  to  an  action  has  been  dead,  or,  if  he  sue  or  be  sued  as  a  per- 
sonal representative,  that  his  powers,  have  ceased  for  a  period  so  long 
that  the  action  can  not  be  revived  in  the  name  of  his  representative 
or  successor  without  the  consent  of  both  parties,  it  shall  order  the 
action  to  be  stricken  from  the  docket." 

At  the  time  the  consent  order  was  made,  the  infants  upon  whose 
motion  the  action  was  dismissed,  were  not  parties  to  the  suit.  So 
far  as  the  record  discloses,  they  were  not  represented  by  either 
guardian,  committee,  attorney,  next  friend,  or  any  one  else.  The 
revivor  was  against  their  interests.  In  the  absence  of  a  revivor, 
the  action  to  recover  the  land  would  have  abated,  and  left  them  in 
the  undisturbed  possession.  The  legal  effect  of  the  death  of  Calvin 
Clarke  was  to  abate  the  action  as  to  him,  but  his  death  did  not  im- 
mediately authorize  its  dismissal.  It  was  proper  to  permit  the  action 
to  remain  on  the  docket  to  enable  the  plaintiff  to  revive  it  in  the 

vol.  33—16 
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manner  provided  In  the  Code.    The  children  whose  rights  were  preju- 
diced ajid  affected  by  the  order  of  revivor  could  not,  as  they  were 
infants-,  consent  to  it.    The  proper  way  to  revive  the  action  as  to  them 
was  to  have  filed,  as  provided  in  section  501,  a  petition  against  them 
stating  facts  necessary  to  authorize  a  revivor,  with  a  prayer  therefor, 
and  to  Issue  summons  and  have  it  duly  executed  as  any  other  summons 
in  an  action  against  infants,  or  to  have  the  order  served  as  provided 
in  section  502.  Upon  the  return  of  the  summons  or  order  duly  executed, 
if  the  Infants  had  no  statutory  guardian  to  represent  them,  a  guardian 
ad  litem  should  have  been  appointed  to  make  defense,  if  any  could  be 
made,  to  the  order  of  revivor.  It  is  very  dear  that  a  consent  order  can 
only  be  made  by  persons  who  are  legally  authorized  to  consent.    The  in- 
fants could  not  consent  for  themselves,  and,  as  it  does  not  appear  that 
any  person  consented  for  them,  the  order  of  revivor  was  void.    Aside 
from  this,   an   order  to  revive   an   action   must   be  entered   within 
twelve  months  from  the  time  the  order  might  have  been  first  made, 
although  it  is  not  essential  that  the  action  be  revived  within  that  time. 
When  a  motion,  or  order,  is  made  to  revive  within  that  time,  the 
action  may  be  revived  afterwards.     (Thompson  v.  Williams.  86  Ky., 
15.)     The  proper  practice  in  cases  of  this  character  Is  that  when 
the  death  of  a  party  to  an  action  occurs,  and  it  is  necessary  to  revive 
it  in  favor  of  or  against  his  heirs  or  personal  representative,   the 
party  desiring  to  revive  the  action  against  the  real  or  personal  rep* 
resentatives,  or  both  of  the  deceased  should  suggest  the  death  and 
ask  that  the  action  be  revived  against  the  persons  whom  it  is  de- 
sired to  revive  against;  and  these  persons,  unless  they  are  qualified 
to  and  do  consent,  should  be  brought  before  the  court  in  the  manner 
hereinbefore   pointed   out,   and   their   rights   protected   by  some  one 
authorized  to  r^ resent  them.     (Hull  v.  Deatley,  7  Bush,  687;  Cox  v. 
Story,  80  Ky.,  64.) 

As  the  action  was  not  revived  within  the  time  allowed,  or  at  all, 
the  lower  court  did  right  in  dismissing  it,  and  the  judgment  is  af- 
firmed. 
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(Filed  April  29,  1908— Not  to  be  reported.) 

Judicial  Sales — Contingent  Interests  of  Remainderman — ^Re-invest 
ment  of  Proceeds  on  Same  Terms — Validity  of  Title — In  a  judicial 
sale  of  real  estate  for  re-investment  where  it  appears  that  the  in- 
terest of  the  contingent  remainderman  were  secured  by  a  re-invest- 
ment of  the  proceeds  of  the  sale,  in  other  property  upon  the  same 
terms  and  conditions  as  specified  in  the  deed  under  which  it  was 
held,  the  sale  passes  a  valid  title  to  the  purchaser  at  said  sale. 

A.  Scott  Bullitt,  Thomas  W.  Bullitt  and  James  Hemphill  for  ap- 
pellant. 

O'Neal  &  O'Neal  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch.  First  Di- 
vision. 

Opinion  of  the  court  by  Judge  Nunn,  affirming. 

This  appeal  is  from  a  judgment  rendered  against  appellant  requir- 
ing him  to  specifically  perform  a  contract  to  purchase  some  real 
estate  from  appellee.  The  only .  question  in  dispute  is  the  validity 
of  the  title  to  the  property  involved.    Appellant  desires  to  perform 
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his  coQtract  to  purchase  if  the  deed  tendered  by  appellee  conyers  to 
him  a  good  title. 

The  circuit  court  sustained  a  demurrer  to  appellant's  answer  set- 
ting out  the  alleged  defects  in  the  title,  and,  upcm  his  declining  to 
plead  furttier,  rendered  the  Judgment  appealed  from.  The  answer,  in 
substance,  disposed  the  following  facts:  That  prior  to  the  year  1879, 
the  house  and  lot,  the  title  to  which  is  in  dispute,  was  owned  by 
Myrah  Gray,  Myrah  6.  Bondurant,  Sarah  M.  Heinshon  and  David 
Frantz,  Sr.,  each  owning  an  undivided  one-fourth  in  fee.  Myrah  Gray 
died  In  1877,  leaving  a  will,  which  was  duly  probated,  in  which  sbh 
devised  to  Joshua'  F.  Speed,  in  trust,  this  property  upon  the  following 
conditions:  Speed  was  to  rent  the  property,  collect  the  rent,  pay  all 
taxes  and  for  all  repairs,  and  the  balance  he  was  to  pay  over  to  her 
son,  Horace  M.  Gray,  monthly,  for  the  support  of  himself  and  family, 
and  at  the  death  of  her  son,  Horace  M.  Gray,  the  trustee  was  to 
pay  his  wife,  Mary  Gray,  the  sum  of  f25  a  month  during  her  life  or 
widowbod  (Mary  Gray  died  and  will  not  be 'referred  to  again),  and 
on  the  arrival  at  age  of  twenty-one  years  of  the  youngest  child 
of  Horace  Gray,  the  trustee,  was  to  convey  the  whole  of  the  property 
to  them  equally,  and  if  any  of  his  children  should  die  leaving  Issue, 
then  the  is&ue  was  to  take  the  share  that  would  have  gone  to  their 
parent,  and  if  her  son,  Horace  M.  Gray,  died  without  leaving  lawful 
issue,  then  the  trustee  should  convey  the  property  to  her  son,  W.  B. 
Gray,  and  her  daughters,  Sarah  M.  Heinshon  and  Myrah  Bondurant, 
equally,  and  if  at  the  time,  either  one  of  them!  be  dead,  their  lawful  chil- 
dren should  take  the  share  their  parents  would  have  taken.  The  last 
item  of  the  will  is  as  follows :  "If  the  said  Joshua  F.  Speed,  from  any 
cause,  fails  or  refuses  to  accept  said  trust,  then  I  desire  the  chancellor 
of  the  Louisville  Chancery  Court  to  appoint  some  discreet  person, 
with  like  power  to  act  as  such,  paying  him  a  reasonable  and  fair 
compensation  for  his  services,  and  requiring  him  to  settle  his  ac- 
counts with  said  court  in  each  year.'* 

Joshua  F.  Speed,  named  in  the  will  as  trustee,  resigned  his  trust 
in  an  action  brought  in  the  Louisville  Chancery  Court,  wherein  E.  T. 
HaSsey  was  appointed  by  the  court  as  his  successor. 

Thereafter,  July  3,  1879,  Myrah  G.  Bondurant  and  her  husband 
and  Sarah  M.  Heinshon  brought  an  action  in  the  Louisville  Chancery 
Court  against  David  Frantz,  Sr.,  B.  T.  Halsey.  as  trustee  under  the 
will  of  'Myrah  Gray,  Horace  M.  Gray,  Horace  James  Gray,  John  Mc- 
Connel  Gray,  who  were  the  only  children  then  living  of  Horace  M. 
Gray  and  W.  B.  Gray,  a  brother  of  Horace  M.  Gray,  and  the  same 
person  mentioned  in  the  will  of  Myrah  Gray,  alleging  that  the  house 
and  lot  described  in  the  petition  in  that  action  could  not  be  divided 
among  the  owners  without  materially  impairing  Its  value  and  the 
value  of  the  interests  of  each  of  the  owners.  AH  the  defendants  in 
that  action  were  duly  summoned,  and  Halsey,  trustee,  filed  an  answer 
denying  that  the  property  mentioned  in  the  petition  could  not  be  di> 
vlded  wltbout  materially  impairing  Its  value,  or  the  value  of  the  in- 
terest of  the  several  owners  thereof,  and  alleged  that  the  interest 
held  by  him  in  trust  could  not  be  sold,  except  for  purpose  of  re-in- 
▼esting  the  proceeds  thereof.  On  March  18,  1880,  a  judgment  w|i8 
entered  in  that  action  to  the  effect  that  the  property  described  in 
the  petition  was  not  susceptible  of  division  into  four  parts  without 
materially  impairing  the  value  of  each  part. 

It  was  further  adjudged  that  the  appellants,  Myrah  G.  Bondurant 
and  Sarah  M.  Heinshon,  and  the  defendant,  David  Frantz,  Sr.,  each 
owner  and  undivided  one-fourth  interest  therein,  and  the  remaining 
one-fourth  interest  was  owned  by  B.  T.  Halsey.  as  trustee,  under 
the  will  of  Myrah  Gray,  and  that  the  proceeds  of  this  one-fourth 
interest  should  be  retained  under  the  contract  of  the  court  for  the 
purpose  of  re-investment,  upon  the  trust  and  under  the  conditions, 
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limitations  and  terms  prescribed  in  the  last  will  of  Myrah  Gray. 
The  property  was  sold  under  this  judgment  and  D.  G.  Parr  became 
the  purchaser.  A  report  of  sale  was  made  and  confirmed.  Parr  paid 
the  purchase  money,  and  a  deed  was  made  to  him  under  the  approyal 
of  the  court.  The  infant  defendants  in  that  action  had  no  guardian 
and  no  bond  was  executed  for  them.  It  further  appears  from  the 
answer  that  at  the  time  the  action  was  instituted,  and  the  sale  made 
thereunder,  the  plaintiffs,  Heinshon  and  Bondurant,  and  defendants, 
W.  B.  Gray  and  Horace  M.  Gray,  each  had  then  living  children  and 
that  the  chiMren  of  plaintiffs  and  W.  B.  Gray  were  xiot  made  parties, 
but  the  children  of  Horace  Gray  were.  It  further  appears  that  Horace 
M.  Gray  had  three  children  bom  to  him  after  the  sale  of  the  property 
mentioned  in  the  action  referred  to,  but  it  does  not  appear  in  the 
answer  whether  or  not  the  defendant,  W.  B.  Gray,  and  the  plaintiffs 
had  any  children  bom  thereafter.  Appellant  claims  that  the  pro- 
ceedings in  the  action  referred  to  did  not  have  the  effect  to  divest 
the  devisees  under  the  will  of  Myrah  Gray  of  their  title  to  this  prop- 
erty, for  the  reason  the  will  of  Myrah  Gray  created  a  contingent  in- 
terest or  estate  in  this  property,  which  the  court  had  no  Jurisdiction 
to  sell  in  the  case  referred  to,  as  that  action  was  expressly  brought 
and  prosecuted  under  section  490,  of  the  Civil  Code,  under  which 
only  vested  estate,  can  be  sold.  From  a  synopsis  of  the  will,  it  will 
be  observed  that  Myrah  Gray  made  the  following  provisions  with  re- 
gard to  one- fourth  of  the  property  now  in  litigation,  to-wit: 

First,  that  her  son,  Horace  Gray,  should  have  the  rents  and  profits 
thereof  for  life;  second,  at  his  death,  and  when  his  youngest  child 
became  of  age,  the  fee  should  go  to  his  children;  third,  if  any  child 
should  die  leaving  issue,  the  share  of  such  child  should  go  to  such 
Issue;  fourth,  if  said  son,  Horace  Gray,  should  die  without  Issue,  then 
the  fee  should  pass  to  W.  B.  Gray,  Myrah  Bondurant  and  Sarah  Hein- 
shon (her  other  children)  or,  if  any  be  then  dead,  to  the  issue  of  such 
decedent. 

Section  490,  of  the  Civil  Code,  provides: 

"A  vested  estate  in  real  property  Jointly  owned  by  two  or  more 
persons  may  be  sold  by  order  of  a  court  of  equity,  in  an  action  brou^t 
by  either  of  them,  though  the  plaintiff  or  defendant  be  of  unsound 
mind  or  an  Infant — 

"1.  If  the  shares  of  each  owner  be  worth  less  than  one  hundred 
dollars. 

"2.  If  the  estate  be  in  possession  and  the  property  can  not  be  di- 
vided without  materially  impairing  its  value,  or  the  value  of  the 
plaintiff's  interest  therein."  i 

The  owners  of  this  house  and  lot  were  in  possesion  of  it  and  had 
a  vested  interest  therein.  In  the  case  of  Kean  v.  Tllford,  ftc,  81 
Ky.,  600,  this  court  said:  "Kean,  Henning.and  Speed,  holding  as  ten- 
ants in  common  this  property  that  was  indivisible,  or  that  could 
not  be  divided  without  materially  impairing  its  value,  might  have  in- 
stituted an  action,  the  one  against  the  other,  and  required  a  sale  of 
the  entire  property  under  the  statute;  and  this  being  the  case,  the 
one  tenant,  by  making  a  disposition  of  his  Interest  by  deed  or  will  to 
his  children,  or  to  a  stranger,  .containing  a  clause  prohibiting  a  sale, 
can  not  take  from  his  co-tenants  or  Joint  owners  the  right  to  have 
the  property  sold  if  indivisible.  Kean  can  not,  by  making  a  grant 
or  devise  of  his  estate,  compel  Henning  and  Speed  to  sacrifice  their 
Interest  in  order  that  the  provisions  of  his  will  or  grant  may  be 
carried  out." 

Again  it  is  said.  In  the  same  opinion:  "The  death  of  two  of  the 
original  owners  of  this  common  estate,  and  the  disposition  made 
by  them  of  their  property  by  last  will  has  created  such  a  multiplicity 
of  interests  in  the  hotel  as  renders  it  essentia]  to  the  Interest  of  all 
that  a  sale  should  be  made  of  the  entire  property." 
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Td  the  same  effect  is  the  case  of  Atherton  v.  Warren,  &c.,  27  Ky. 
Law  Rep.,  632.  which  overruled  the  case  of  Dineen  t.  Hall,  23  Ky. 
Law  Rep.,  1615,  which  expressed  a  contrary  doctrine.  In  the  Ather> 
ton-Warren  case,  thia  court  said:  'The  Legislature  evidently  In- 
tended by  the  enactment  of  section  490  to  give  Joint  owners,  having 
a  vested  estate  in  real  property  in  their  possession,  when  it  could  not 
be  divided  without  materially  Impairing  Its  value  or  the  value  of  the 
plaintifTs  interest  therein,  the  right  to  have  it  sold.  Under  this 
provision  of  the  Code,  if  the  value  of  the  plaintiffs  interest  alone 
Is  materially  impaired  by  continuing  to  hold  the  property,  he  is 
entitled  to  have  it  sold.  The  tenant,  by  the  curtesy,  has  a  vested 
interest  in  the  property  the  same  as  have  the  Warren  heirs.  This 
being  true,  the  record  presents  a  case  where  persons  with  a  joint 
interest  and  in  posession  seek  the  sale  of  the  property  under  section 
41K).  They  have  the  right  to  the  sale  of  the  property  under  that  sec- 
tion. To  take  any  other  view  would  be  to  hold  that  the  Legislature 
intended  that,  although  persons  with  a  vested'  interest,  and  in  the 
poseesion  of  the  property,  could  be  prevented  from  selling  it  on  ac- 
connt  of  the  small  interest  of  the  remaindermen.  In  our  opinion 
the  intention  of  the  Legislature  Is  effectuated  when  we  hold  that  prop- 
erty may  be  sold  under  section  490.  where  there  are  vested  estates 
Johitly  held,  although  one  so  holding  is  a  life  tenant." 

The  case  of  Harting's  llx'tx  v.  Milwaord's  Surviving  Executor,  &c., 
28  Ky.  Law  Rep.,  776,  was  very  similar  to  the  one  at  bar.  Some  of  the 
interests  therein  were  contingent  and  the  sale  was  made  under  sec- 
tion 490,  of  Uie  Civil  Code.  In  that  case  the  court  said:  "We  are 
of  the  opinion  that  the  proceeding  conforms,  in  every  essential,  to  the 
requirements  of  section  490,  and  concurrent  sections  of  the  Code, 
oonceming  the  sale  of  the  infant's  interest,  as  well  as  of  those  whose 
interests  are  contingent,  and  the  Judgment  of  the  chancellor  safeguards 
the  rights  of  all  concerned.  (Kean  v.  Tilford.  SI  Ky.,  600;  Atherton 
V.  Warren,  27  Ky.  Law  Rep.,  632.)" 

It  is  conceded  that  if  the  sale  was  legally  made  under  section  490 
the  bond  required  by  section  493  was  not  necessary  to  be  executed, 
for  the  Infants,  before  the  sale  was  ordered.  The  court,  in  the  case 
at  bar,  protected  the  rights  and  interests  of  the  remaindermen  by 
requiring^  that  the  proceeds  of  their  one-fourth  of  the  property  be 
re-invested  in  other  property  upon  the  terms  and  conditions  of  the 
will  of  Myrah  Gray.  It  does  not  appear  in  the  record  whether  this 
wag  done  or  not,  but  it  is  to  be  presumed,  when  there  is  nothing 
appearing^  to  the  contrary,  that  the  court  performed  its  duty  in  having 
its  orders  caoried  into  effect. 

The  next  and  only  other  question  presented  by  appellant,  is  that 
the  children  of  'Myrah  Bondurant,  Sarah  Heinehon  and  W.  B.  Gray 
were  not  parties  to  the  action  to  sell  this  property;  hence  those 
children,  who  are  still  living,  are  not  bound  by  the  judgment,  and 
they  were  not  divested  of  their  interests.  We  are  inclined  to  the 
opinion  that,  as  Bondurant.  Heinshon.  W.  B.  Gray  and  Horace  M. 
Gray  were  before  the  court  in  that  action,  and,  as  they  owned  the 
first  estate  created  under  the  will  of  Myrah  Gray,  it  was  sufficient 
to  pass  the  title  and  bar  the  claims  of  their  children,  the  contingent 
remaindermen.  (Hermann  v.  Parsons,  ftc,  117  Ky.,  239;  Whallen 
T.  Kellner,  31  Ky.  Law  Rep..  1285.  and  Roberta  Jailette.  &c.  v.  James 
B.  Bell,  Ac,  the  opinion  in  which  was  delivered  Aprtl  22,  1908.)  But 
we  ilo  not  decide  this  questhm  as  the  case  of,  Fritsch  v.  Klausing, 
11  Ky.  Law  Rep.,  788,  controls.  In  that  case  James  R.  Anderson  exe- 
ttiUd  to  his  daughter,  Mrs.  ESvans,  a  deed  to  thirty-seven  acres  of 
land,  vesting  in  her  an  estate  for  life,  remainder  to  her  children  and 
at  her  death  to  his  (Anderson's)  heirs  at  law,  in  the  event  Mrs.  BSvans 
Mt  no  children  at  her  death  or  the  descendants  of  children.  In  the 
ease  at  bar  the  interests  of  the  children  of  Bondurant.  Heinshon  and 
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W.  B.  Gray  were  more  remote  and  contingent  than  the  heirs  of  An- 
derson. In  the  deed  referred  to  Anderson's  heirs  took  the  estate 
if  M)rs.  Svans  left  no  children  or  descendants  of  children  at  her  death. 
Ttie  children  referred  to  in  the  case  at  bar  only  took  an  interest  If 
Horace  M!.  Gray  left  no  children  or  descendants  of  children,  and 
further  W.  B.  Gray,  Mrs.  Heinshon  and  Mrs.  Bondurant  must  alBO 
have  been  dead  before  the  children  took  the  estate.  In  that  case 
Mrs.  E9van6  instituted  an  action  to  sell  this  real  estate,  and  made  her 
own  children  parties  to  it,  but  did  not  make  the  heirs  of  Anderson 
parties.  In  the  case  at  bar  the  children  of  Horace  M.  Gray  then  in 
being  were  made  parties.  In  the  Pritsch-Klausing  case,  supra,  the 
sale  was  made  and  Klausing  became  the  purchaser  and  complied  with 
the  terms  of  sale.  The  court  said:  "It  was  not  necessary  to  make 
those  who  might  be  the  heirs  of  Anderson  parties  to  the  action.  Their 
Interest,  if  any,  was  of  so  remote  a  character  as  not  to  be  estimated 
Or  defined.  The  contingency  upon  which  the  heirs  at  law  of  An- 
derson are  to  take  depending  on  the  death  of  the  life  tenant  without 
children,  and  as  their  rights  are  fully  secured,  if  they  should  ever 
have  any  in  the  re-investment,  there  was  no  reason  for  making  them 
parties." 

In  that  case  the  interests  of  the  contingent  remaindermen  were  se- 
cured 'by  a  re-investment  of  the  proceeds  of  the  sale  in  other  property 
upon  the  same  terms  and  conditions  as  specified  in  the  deed.  In 
the  case  at  bar  the  contingent  remaindermen's  interests  are  protected 
in  the  same  manner,  and  they  have  no  interest  in  the  property  In 
litigation. 

For  these  reasons,  the  Judgment  of  the  lower  court  is  affirmed. 


ALDRIDGE  V.  ALDRIDGE,  &c. 

(Filed  April  28,  1908— Not  to  be  reported.) 

Trusts— 'Trufitees— "Legal  Presumption — ^The  trustee  here  was  not 
authorized  by  the  will  to  use  any  part  of  the  principal  without  the 
consent  of  the  chancellor,  and  the  record  does  not  show  that  any  of 
the  principal  was  used,  the  legai  presumption  is,  therefore,  that  Ruth 
Aldridge  faithfully  performed  her  duties  as  trustee  of  her  sister,  and 
at  her  death  had  possession  of  the  fund  or  invested  it  in  land,  and 
not  having  the  trust  fund,  the  presumption  is  that  she  ii^vested  tt 
in  the  land  held  by  her. 

Robert  Harding,  Emmet  Puryear  and  Greene  &  VanWinkle  for  ap- 
pellant. 

R.  H.  Tomlinson  for  appellees. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

In  1873  Catherine  Aldridge  made  her  will,  which  was  probated 
in  1875.  She  left  surviving  her  two  daughters,  Ruth  and  Bettle,  and 
for  their  benefit  made  the  following  provisions  in  her  wiH: 

"I  give  and  bequ^th  to  them  jointly  sixty-two  acres  of  my  land, 
described  as  follows:  •  •  •  They,  Ruth  and  Bettie,  to  haye  the 
sixty-two  acres  of  land  for  and  during  their  lives,  and  the  BnrriTor 
of  them  to  have  the  whole  as  long  as  she  lives,  and  if  they,  op  either 
of  them,  die  without  issue  living,  the  whole  shall,  after  the  death  of  the 
survivor,  be  equally  divided  between  my  other  children,  or  the  hclri 
of  such  of  them  as  may  be  dead.    If  Ruth  and  Bettie  should  die 
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leaving  issue  living,  such  issue  shall  take  one-half  of  said  sixty-two 
acres,  and  if  both  of  them  should  die  leaving  an  issue,  the  sixty-two 
acres  dhall  be  divided  between  the  issue  of  each  of  them  equally, 
the  issue  of  one  taking  one-half  and  the  issue  of  the  other  taking  the 
other  half.  I  hereby  give  to  Ruth,  my  daughter,  the  right  to  sell 
and  convey  the  said  land  if  she  thinks  it  better,  and  shall  hold  one- 
half  the  proceeds  in  trust  for  the  u«e  and  benefit  of  Bettie,  or  buy 
other  land  if  she  deems  it  best,  and  shaU  hold  the  land  she  might  pur- 
chase in  the  same  way  as  she  would  the  sixty-two  acres  if  she  would 
keep  it  as  provided  above  in  this  will/' 

Shortly  after  the  deaath  of  Mrs.  Aldridge,  her  children,  who  were 
the  sole  devisees  under  her  will,  desiring  to  sell  the  tract  of  land 
left  by  the  testatrix,  a  part  of  which  was  the  sixty-two  acres  devised 
to  Ruth  and  Bettie,  entered  into  an  agreement  among  themselves  and 
conveyed  the  land,  which  contained  210  acres,  to  one  Hopper  as  trus- 
tee, the  deed  providing  among  other  things,  that  the  trustee,  when 
he  sold  the  land,  should  pay  to  Ruth,  in  her  own  right,  and  as  trustee 
for  Bettie,  such  proportion  of  the  purchase  price  as  the  sixty-two 
acres  of  land  bore  to  the  whole  price  obtained;  and  It  was  further 
agreed  that  Ruth  AMridge  "shall  have  such  portion  of  the  proceeds 
of  said  land  as  she  may  be  entitled  to  according  to  this  instrument 
and  agreement  absolutely,  and  to  do  as  she  pleased  with,  and  shall 
manage  and  control  the  portion  to  which  Bettie  is  entitled  under  the 
wHl  aforesaid."    • 

Soon  after  this.  Hopper  sold  the  land  for  f5,152,  and  paid  to  Ruth 
Aldridge  in  her  own  right,  to  do  with  as  she  pleased,  according  to 
the  agreement,  fG68,  the  part  of  the  proceeds  to  which  she  was 
entitled,  and  also  f668,  to  which  she  was  entitled  as  the  trustee  of 
Bettie. 

In  1887  there  was  conveyed  to  Ruth  Aldridge,  in  her  own  name 
and  by  a  good  and  sufficient  deed,  in  consideration  of  fl,900.  a  tract 
of  land  containing  twenty-six  acres.  In  1902  Ruth  Aldridge  died, 
leaving  a  will,  by  which  she  devised  the  twenty-<six  acres  of  land, 
after  the  payment  of  her  debts  and  some  minor  legacies,  to  Rose  and 
James  Aldridge.  In  this  action  by  her  administrator,  with  the  will 
annexed,  for  a  settlement  of  her  estate,  it  was  charged  in  the  petition 
that  Ruth  Aldridge  invested  in  the  purchase  price  of  the  twenty-six 
acre&  of  land  the  money  received  by  her  as  trustee  of  Bettie  Aldridge 
from  the  sale  of  Bettie's  interest  in  the  sixty-two  acres;  and  that  ske 
held  one-half  the  twenty-six  acres  in  trust  for  the  ikse  and  benefit  of 
Bettie.  That  upon  the  death  of  Bettie,  who  died  childless,  Ruth 
became  entitled,  under  the  will  of-  Catherine  Aldridge,  to  the  use  of 
Bettie's  part  for  her  life,  but  upon  the  death  of  Ruth  the  one-half 
interest  of  Bettie  in  the  twenty-six  acres  passed  under  the  will  of 
Ca.therine  Aldridge  to  the  heirs  of  Catherine  Aldridge;  the  other  one- 
half  of  the  twenty-isix  acres  Ruth  owned  in  her  own  right  and  this 
Interest  the  devisees  in  her  will  were  entitled  to. 

To  this  petition  the  devisees  of  Ruth  Aldridge,  who  are  the  ap- 
pellants here,  filed  an  answer,  in  which  they  set  up  that  Ruth  Ald- 
ridge did  manage  and  control  the  proceeds  of  the  sale  of  the  sixty- 
two  acres  that  belonged  to  Bettie  in  accordance  with  the  will  of 
Catherine  Aldridge  and  expended  the  same  for  the  support  and 
maintenance  of  Bettie  during  her  life,  as  it  was  contemplated  by  the 
will  she  should  do,  and  that  Bettie  was  cared  for  and  supported  by 
Ruth  Aldridge  for  a  period  of  twenty-one  years  and  until  her  death. 
They  denied  that  Ruth  only  owned  one-ha^f  of  the  land,  or  that  she 
beld  the  other  half  in  trust  for  the  use  and  benefit  of  Bettie;  or  that 
Ruth  Aldridge  invested  in  the  twenty-six  acres  any  of  the  purchase 
money  that  she  received  as  trustee  for  Bettie  from  the  sale  of  the 
sixty-two  acres.  They  asked  that  they  be  adjudged  entitled  to  the 
whole  of  the  land  after  the  payment  of  debts. 
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To  this  answer  a  reply  was  filed,  completing  the  pleadings.  Depo- 
sitions were  taken  by  the  administrator,  to  which  exceptions  were 
sustained,  and  the  court,  upon  the  pleadings  and  exhibits,  adjudged 
that  the  devisees  of  Ruth  Aldridge  were  cmly  entitled  to  one  half 
the  proceeds  of  the  sale  of  the  twenty-six  acres  which  was  sold 
under  a  decree  of  court,  and  that  the  heirs  of  Catherine  Aldridge  were 
entitled  to  the  other  half,  the  court  proceeding  upon  the  idea  that 
the  one-half  the  land  owned  by  Ruth  Aldridge  at  her  death  belonged 
to  Bettie,  and  had  been  purchased  with  her  part  of  the  money  de- 
rived from  the  sale  of  her  interest  in  the  sixty-two  acres. 

It  is  strongly  insisted  in  behalf  of  appellants  that  this  Judgment  Is 
erroneous,  because  there  is  no  evidence  that  any  part  of  Bettie*8 
money  was  invested  in  the  twenty-six^  acres  owned  by  Ruth  at  her 
death;  and  as  the  title  to  the  twenty-six  acres  was  in  Ruth,  the 
presumption  is  that  she  purchased  it  with  her  own  money,  and, 
consequently,  had  the  right  to  dispose  of  it  as  she  pleased.  On  the 
other  hand,  it  is  the  contention  of  the  appellees  that,  as  Ruth  Aldridge 
was  appointed  the  trustee  of  Bettie  under  the  will  of  Catherine  Ald- 
ridge, charged  with  the  duty  of  holding  in  trust  for  her  use  and  bene- 
fit her  estate  and  empowered  with  authority  to  sell  and  invest  the 
proceeds  in  other  land  to  be  held  in  the  same  manner,  that  R'lta. 
in  the  discharge  of  this  trust,  purchased  one-half  the  land  with  the 
proceeds  of  Bettie's  interest  in  the  trust  fund,  or  at  least  invested 
the  trust  fund  in  this  land,  and  the  mere  fact  that  she  took  the  title 
in  her  own  name,  did  not  have  the  effect  of  divesting  Bettie  of  her 
one-half  interest  in  the  land. 

The  real,  and  in  fact  only  question  in  the  case,  is,  was  it  incumbent 
upon  appellee  to  prove  that  Bettie's  money  was  invested  in  th«  land 
owned  by  Ruth  at  her  death,  or,  in  the  absence  of  evidence  upon  this 
point  will  it  be  presumed  that  Ruth,  in  the  discharge  of  her  duties 
as  trustee,  invested  Bettie's  money  in  the  land? 

Ruth  received,  as  trustee  for  Bettie,  from  the  sale  of  the  sixty-two 
acres,  $668.  Under  the  will  of  Catherine  Aldridge  she  was  obliged 
to  hold  this  money  for  the  use  and  benefit  of  Bettie,  on  if  she  invested 
It  in  land,  the  title  to  the  land  to  be  held  in  the  same  manner  as 
the  title  to  the  sixty-two  acres.  Under  this  provision  of  the  will  it 
Is  manifest  that  if  Ruth  did  not  invest  this  money  in  land,  that  her 
estate  must  account  for  the  principal  of  the  fund  so  received.  She 
was  not  authorized  by  the  will  to  use  any  part  of  the  principal  with- 
out asking  and  obtaining  the  consent  of  the  chancellor.  Nor  does 
the  record  show,  except  in  the  averments  of  the  answer,  that  she  did 
use  any  of  the  principal,  and  it  is  not  claimed  that  the  advice  of  the 
chancellor  was  asked.  We,  therefore,  conclude  that  the  legal  pre- 
sumption is  that  Ruth  performed  faithfully  her  duties  as  trustee, 
»nd  at  her  death  had  posession  of  the  trust  fund  or  invested  it  in 
this  land.  The  denial  in  the  answer  that  any  part  of  the  trust  fund 
was  invested  in  this  land  was  not  sufficient  to  place  the  burden  of 
proving  that  it  was.  upon  the  heirs  of  Catherine  Aldridge,  who  as- 
serted claim  to  Bettie's  interest.  These  heirs  were  entitled  to  recover 
upon  an  exhibition  of  the  will  of  Catherine  Aldridge.  and  the  deed 
showing  that  the  land  had  been  sold  and  the  proceeds  paid  to  Ruth. 

A  question  is  made  as  to  the  right  and  propriety  of  the  administra- 
tor with  the  will  annexed  of  Ruth  Aldridge  to  assert  a  claim  in  oppo- 
sition to  her  will,  or  to  raise  a  question  as  to  the  right  or  interest 
of  the  devisees  mentioned  in  the  will  to  receive  their  part  of  the 
estate,  or  to  favor  the  interest  of  persons  asserting  rights  hostile 
to  the  will.  But  we  do  not  consider  this  important.  Ruth  did  not 
have  the  trust  fund  at  her  death,  and  the  legal  presumption  is  that 
she  invested  it  in  this  land.  As  the  lower  court  so  adjudged,  it  must 
be  affirmed. 
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PUSON,  Ac.  V.  CHESTNUT,  &c. 
(Filed  April  30,  1908— Not  to  be  reported.) 

1.  Deeds—ConBtructlon  of— While  the  law  Is  well  settled  that  IT 
deed  absolute  upon  Its  face  may  be  shown  to  be  a  mortgage,  It  Is 
manifest  from  the  facts  that  the  deed  and  contract  herein  constituted 
something  more  than  a  mortgage.  They  were  executed  for  the  pur- 
pose of  settling  conflicting  claims  between  the  parties,  and  the  effect 
of  the  deed  was  to  vest  the  grantee  with  all  the  title  the  grantors 
had. 

2.  Judgment — E<rroneous — Production  of  Papers — Appellant  having 
passed  title  to  the  land,  she  is  entitled  to  the  purchase  money,  but 
she  can  not  make  the  production  of  title  papers  a  condition  precedent 
to  the  payment  of  the  purchase  money. 

N.  J.  Weller  for  appellants. 

James  M.  Hays.  S.  B.  Dishman  and  J.  Smith  Hays  for  appellees. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the.  court  by  Wm.  Rogers  Clay,  Commissioner,  reversing. 

In  September,  1901,  D.  T.  Chestnut  and  W.  B.  Sutton  sued  S.  S. 
Foson  en  an  account  of  $968.55;  they  also  held  an  additional  accoun'c 
against  Fuson  of  $500.00,  which  was  not  embraced  In  the  suit.  At 
the  time  of  bringing  the  action,  they  procured  an  attachment,  which 
was  levied  on  three  parcels  of  land  in  Bell  county,  belonging  to  appel- 
lants. In  June,  1904,  Chestnut  and  Sutton  obtained  judgment  for 
their  debt,  and  an  order  sustaining  the  attachment.  In  August  of  the 
same  year.  Chestnut  bought  the  three  parcels  of  land  at  the  commis- 
sioner's sale,  for  the  debt  sued  on,  and  costs,  less  $62.00,  and,  upon 
confirmation  of  the  sale  by  the  court,  the  commissioner  made  him  a 
deed  for  the  three  parcels  of  land  purchased  by  him. 

Julia  Fuson,  wife  of  S.  S.  Fuson,  not  being  a  party  to  the  suit 
against  her  husband,  and  claiming  to  own  the  three  parcels  of  land 
in  question,  brought  suit,  in  December,  1904.  in  the  Bell  Circuit  Court, 
against  D.  T.  Chestnut  and  W.  B.  Sutton,  to  set  aside  the  deed  to 
Chestnut  and  have  her  title  to  the  land  quieted.  Her  husband,  S.  S. 
Fuson,  joined  with  her  in  the  action  as  plaintiff.  About  this  time. 
Chestnut  and  Sutton  sued  S.  S.  Fuson  upon  the  second  account  of 
1500.00,  which  they  held  against  him.  Before  judgment  in  either 
of  these  suits,  and  in  order  to  settle  them.  Chestnut  and  S.  S.  Fuson 
and  wife  entered  Into  the  following  agreement: 

"This  writing  between  S.  S.  and  Julia  Fuson,  of  the  first  part,  and 
D.  T.  Chestnut,  of  the  second  part,  wltnesseth:  That  whereas,  the 
said  parties  of  the  first  part  have  this  day  released  and  conveyed 
to  tbe  party  of  the  second  part  six  several  tracts  of  land,  it  Is  agreed 
that,  when  the  said  second  party  may  sell  said  land,  that  the  said 
second  party  shall  have  of  the  purchase  money  for  said  land  before 
the  first  parties  get  anything,  the  sum  of  one  thousand  eight  hundred 
dollars;  then  said  first  party,  Julia  Fuson,  shall  have  a  sum  of  money 
equal  to  the  said  first  sum  before  second  party  shall  have  any  more 
of  the  said  purchase  money;  then,  after  this  second  sum  shall  be 
paid  to  Julia  Fuson,  if  there  remains  any  of  the  purchase  price  for 
which  said  lands  may  be  sold,  the  said  D.  T.  Cnestnut  and  the  said 
Julia  Fuson  shall  divide  the  same  equally  between  them. 

"Second.  The  said  Chestnut  shall  sell  said  lands  as  soon  as  pos- 
sible, and  at  the  best  possible  price,  and  at  no  price  within  one  year 
for  less  than  eight  ($8.00)  dollars  per  acre,  for  any  of  said  land.  Third. 
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It  ifl  further  agreed  that,  at  any  time,  said  Julia  Fusou  may  furnish 
a  purchaser,  that  will  give  the  best  possible  price  for  said  land. 
"This  writing  signed,  in  duplicate,  this  November  4,  1905. 

"S.  S.  FUSON, 

her 
•'JULIA      X      FUSON. 
mark 
"Witness:  JAMES  M.  HAYS.  "D.  T.  CHESTNUT." 

At  the  same  time,  Fuson  and  wife,  by  deed,  conveyed  the  six 
parcels  of  land  mentioned  in  the  agreement  to  Chestnut.  Simulta- 
neously, Chestsnut  conveyed  back  to  Julia  Fuson,  out  of  the  first  three 
tracts,  65  acres,  including  the  dwelling-house,  yard,  garden  and  orchard. 

On  November  22,  1905,  Fuson  and  wife  and  R.  C.  Ford  sued  D.  T. 
Chestnut,  in  the  same  court,  charging  that  the  deed  previously  made 
to  Chestnut  by  them  was,  in  fact,  only  a  mortgage  given  to  secure 
what  was  due  him  from  Fuson,  and  praying  that  they  be  allowed  to 
redeem  the  land;  also  that  Julia  Fuson  had  previously  secured  a 
purchaser  for  the  land  at  $8.00  per  acre,  and  that  Chestnut  refused 
to  accept  the  redemption  money  therefor.  On  January  24,  1906,  Chest- 
nut, by  separate  answer,  traversed  the  material  matter  of  the  petition, 
and  alleged  his  ownership  of  the  first  three  tracts  by  virtue  of  the 
commissioner's  deed,  and  the  other  three  tracts  by  deed  from  Fuson 
and  wife.  When  Chestnut  answered,  J.  S.  Hays,  George  W.  Tye  and 
S.  B.  Dishman,  on  their  Joint  petition,  were  made  parties  to  the  action, 
and  their  petition  made  an  answer.  In  it  the  allegations  were  made 
that  James  M.  Hays  had  purchased  the  lands  from  Chestnut  for  him- 
self and  George  W.  Tye,  on  April  25,  1905,  and  that  James  M.  Hays 
and  Tye  subsequently  sold  their  co-defendants,  J.  S.|  Hays  and  S.  B. 
Dishman,  an  interest  therein.  They  also  charged  Inability  on  the 
part  of  the  Fusons  to  make  a  good  title  to  all  the  land,  and  averred 
that  they  were  ready  to  pay  the  balance  of  the  purchase  money 
going  to  the  Fusons  when  the  latter  perfected  the  title  to  the  land. 
They  further  alleged  their  ownership  of  the  unpaid  balance  of  the 
Chestnut  $968.55  judgment,  amounting  to  $62.00.  A  reply  to  each 
answer  was  filed  by  appellants. 

The  lower  court  dismissed  the  petition  of  the  Fusons,  and  further 
adjudged  that  the  amount  Julia  Fuson  was  entitled  to  receive  from 
the  said  Hays  and  Tye  was  a  balance  of  said  purchase  money  for 
the  425  acres  at  $8.00  per  acre,  or  the  sum  of  $1,546.00,  with  interest 
from  March  4,  1905,  until  paid;  but  provided  in  the  judgment  that 
the  said  Hays  and  Tye  should  not  be  required  to  pay  Julia  Fuson 
any  part  of  said  sum  until  the  said  Julia  Fuson  should  deliver  to  said 
James  M.  Hays  all  title  and  papers — recorded  or  unrecorded — in  her 
possession,  relating  to  said  land.  The  judgment  further  provided 
that,  as  it  appeared  that  the  title  to  a  portion  of  the  land,  consisting 
of  about  80  acres,  was  defective;  Hays  and  Tye  could  withhold  the 
payment  to  said  Julia  Fuson  of  the  sum  of  $640.00  out  of  the  purchase 
money  going  to  her  until  further  order  of  the  court,  and  gave  the 
Fusons  until  the  next  term  of  court  to  exhibit  the  title  under  which 
they  held  said  land.  The  judgment  also  directed  that,  before  pairing 
any  of  the  money  to  the  Fusons,  they  should  tender  a  deed  releasing 
all  liens  on  said  land. 

Appellants  contend  that  the  transaction  of  March  4,  1905,  resulting 
in  the  written  agreement  and  deed,  constituted  one  transaction  and 
a  mortgage;  that  there  was  no  valid  sale  or  deed  from  Chestnut  to 
James  M.  Hays;  that  James  M.  Hays  purchased  the  property  with, 
full  knowledge  of  all  the  facts  in  the  case,  and  that  said  agreement 
and  deed  were  only  a  mortgage,  and  that  the  contract  and  deed  be- 
tween Chestnut  and  James  M.  Hays  should  be  rescinded. 

It  appears  that  James  M.  Hays  received  from  Chestnut  the  following 
title  bond: 
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"This  writing  witnesseth:  That  I  have  this  day  sold  to  J.  M. 
Hays  all  the  land  conveyed  to  me  from  Julia  Fuson  and  S.  S.  Fuson, 
at  the  price  of  eight  ($8.00)  dollars  per  acre,  tol>e  paid  when  title  is 
perfected,  and  deed  executed. 

"This  April  25th,  1905. 

(Signed)  "D.  T.  CHESTNUT."       " 

After  this.  Hays  and  Tye  had  the  land  surveyed,  and  Fuson  helped 
them  to  locate  and  sirvey  the  fourth,  fifth  and  sixth  tracts  of  land. 
On  Octoher  2,  1905,  Chestnut  and  wife  conveyed  all  the  land  to 
James  M.  Hays,  and  reserved  a  lien  in  favor  of  Julia  Fuson  for  the 
balance  of  f  1,4 85.30.  This  deed  was  a  special  warranty  deed. 

The  first  question  to  be  determined  is:  Did  the  agreement  and 
deed  between  Fuson  and  wife  and  D.  T.  Chestnut  constitute  only 
a  mcrtgage?  The  law  is  well  settled  that  a  deed  absolute,  upon  its 
face,  may  be  shown  to  be  a  mortgage;  and  especially  is  this  the  case 
where  there  is  a  contemporaneous  written  agreement  showing  that 
the  purpose  of  the  deed  was  merely  to  secure  the  vendee  in  the  pay- 
ment of  a  debt  due  him  from  the  vendor.  (Ogden  v.  Grant,  6  Dana, 
473.)  At  the  time  of  the  making  of  the  agreement  and  deed  in  ques- 
tion. Chestnut  had  obtained  title  to  three  of  the  tracts  of  land  by 
commlFFioner's  deed.  Julia  Fuson  was  attempting  to  have  this  con- 
veynnci)  set  aside.  Chestnut  and  Sutton  were  also  trying  to  subject 
the  ren^aindcr  of  the  land  to  the  pa3anent  of  a  debt  for  $500.00.  It  is 
evident,  then,  that  the  deed  from  the  Fusons  to  Chei^nut  was  made 
for  the  purpose  of  adjusting  and  settling  their  conflicting  claims  to 
the  land  In  question.  By  the  provisions  of  the  deed,  Chestnut  was  to 
have  the  first  $1,800.00,  with  interest  from  March  4.  1905.  Julia  Fuson 
was  then  to  have  a  like  sum,  with  interest  from  the  same  date.  Any 
additional  purchase  money,  after  the  payment  of  these  sums  to  Chest- 
nut and  Fuson,  was  to  be  equally  divided  between  them.  At  the 
same  time,  Chestnut  and  wife  conveyed  to  Julia  Fuson  a  tract  of  65 
acres,  containing  the  dwelling-house,  garden,  &c.  It  is  manifest, 
then,  that  the  deed  and  contract  constituted  something  more  than  a 
mere  mortgage.  They  were  executed  for  the  purpose  of  settling  all 
the  conflicting  claims  between  the  parties  thereto.  The  deed  gave 
to  Chestnut  not  only  an  interest  in  the  land  sufiicient  to  pay  his  debt, 
but  also  one-half  of  the  purchase  money  after  his  debt  had  been  paid, 
and  a  like  sum  had  been  paid  to  Julia  Fuson.  The  effect  of  the  deed 
was  to  vest  in  him  all  the  title  that  the  Fusons  had,  with  full  power 
and  authority  to  sell  the  land  according  to  the  terms  and  provisions 
of  the  contract  and  deed. 

It  is  sought  to  discredit  the  title  bond  from  Chestnut  to  Hays  on 
the  ground  that  Hays  was  Chestnut's  son-in-law.  and  that  the  said 
title  t>ond,  as  a  matter  of  fact,  was  never  executed..  Hays  and  Chest- 
nut both  swear  it  was  executed,  and  executed  at  the  time  therein 
set  forth.  In  the  face  of  their  positive  evidence  upon, this  question, 
we  are  unable  to  say  that  the  title  bond  was  not  executed,  upon  the 
ground  of  suspicion  alone.  Under  the  deed,  Chestnut  had  the  right 
to  sell  the  land  within  one  year  at  a  price  of  not  less  than  $8.00  per 
acre.  The  evidence  conclusively  shows,  we  think,  that  the  sale  from 
Chestnut  to  James  M.  Hays  was  made  within  one  year,  as  required 
by  the  contract  and  deed,  and  at  the  price  of  $8.00  per  acre.  Under 
the  circumstances,  then,  we  are  of  opinion  that  the  sale  from  Chest- 
nut to  Hays  was  valid. 

It  appears,  however,  that,  although,  by  the  terms  of  the  title  bond, 
the  purchase  price  was  to  be  paid  when  the  title  was  perfected,  James 
Iff.  Hays  thereafter  accepted  a  special  warranty  deed  from  Chestnut 
and  wife  to  the  land  in  question,  and  this  deed  contained  no  provi- 
■ion  in  regard  to  perfecting  the  title.  The  effect  of  the  special  war- 
ranty was  simply  to  warrant  the  title  against  D.  T.  Chestnut  and  those 
Claiming  under  him.    We  are,  therefore,  of  opinion  that  the  title  bond 
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was  merged  into  the  deed,  and  the  latter  now  constitutes  the  sole 
agreement  between  Chestnut  and  Hays.  That  being  the  case.  Hays, 
Tye  and  the  others,  will  not  be  permitted  to  hold  the  land,  and,  at 
the  same  time,  refuse  to  pay  for  it. 

The  Judgment  is,  therefore,  erroneous  in  providing  that  a  part  of 
the  purchase  money  due  Julia  Fuson  should  not  be  paid  until  she 
delivered  to  James  M.  Hays  all  title  papers — recorded  or  unrecorded 
— in  her  possession.  If,  as  a  matter  of  fact,  she  has  such  papers  in 
her  possession,  their  production  can  be  enfor<!ed  by  rule,  and  not 
by  making  their  production  a  condition  precedent  to  the  pa3rment  of 
the  purchase  money. 

The  Judgment  is  also  erroneous  in  directing  that  the  sum  of  $640.00 
of  the  purchase  money  due  Julia  Fuson,  be  not  paid  until  the  per- 
fecting of  the  title  to  the  80  acres  referred  to  in  the  Judgment.  The 
deed  from  Chestnut  to  Hays  contains  only  a  covenant  of  special  war- 
ranty. This  covenant  could  not  and  did  not  impose  upon  the  F\isons 
the  duty  of  perfecting  the  title  to  the  land  in  question.  They  are 
entitled  to  their  portioA  of  the  purchase  money  at  all  events. 

For  the  reasons  given,  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  the  trial  court  to  enter  Judgment  in  conformity 
with  this  opinion. 


SOUTHERN    RAILWAY    COMPANY    IN    KENTUCKY    v.    COMMON- 
WEALTH. 

(Filed  April  30.  1908— Not  to  be  reported.) 

Wallace  &  Harris  and  Humphrey  &  Humphrey  for  appellant. 

James  Breathitt  and  Theo.  B.  Blakey  for  appellee. 

Appeal  from  Woodford  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  reversing. 

The  direct  question  involved  in  this  appeal  was  decided  by  this 
court  in  the  case  of  the  Commonwealth  v.  Chesapeake  &  Ohio  Rail- 
road Company,  April  15th,  1908,  and  on  the  authority  of  that  opinion, 
and  for  the  reasons  therein  stated,  this  case  is  reversed. 


COMMONWEALTH  v.  BYERS. 
(Filed  April  30,  1908— Not  to  be  reported.) 

1.  Druggists — License  of.  Evidence — The  license  of  a  druggist  is 
prima  facie  evidence  that  he  is  a  druggist. 

2.  Prescriptions — Authority  of  Druggist  in  Filling — ^The  prescription 
Itself  is  all  that  a  druggist  is  required  to  look  to,  and,  while  section 
2558,  Kentucky  Statutes,  requires  that  the  name  of  the  person  shall 
be  given,  while  the  prescription,  in  this  case,  was  for  the  wife,  but 
given  to  the  husband,  or  in  his  name,  the  proof  shows  that  the  medi- 
cine was  for  his  wife,  and,  in  the  absence  of  fraud  shown.  It  will  be 
presumed  that  he  was  not  guilty  of  a  violation  of  the  local  option  laws. 
He  had  a  license  to  sell  spirituous,  vinous  and  malt  liquors,  and  the 
prescription  was  a  mixture  and  was  given  by  a  regular  practicing 
physician. 

T.  B.  McGregor,  C.  H.  Morris  and  W.  H.  Hester  for  appellant 

W.  J.  Webb  for  appellee. 
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Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  affirming. 

Appellant  was  indicted,  tried  and  acquitted  in  the  Graves  Circuit 
Court,  on  the  charge  of  selling  spirituous,  vinous  and  malt  liquors, 
in  violation  of  the  local  option  law  in  force  in  Graves  county.  The 
Commonwealth  appeals. 

The  proof  shows  that  the  «ale  complained  of  was  made  under  the 
following  circumstances:  Appellee  kept  a  drug  store  at  Dukedom,  in 
Graves  county,  Kentucky,  and,  as  a  druggist,  had  taken  out  a  license 
authorizing  him  to  sell  spirituous,  vinous  and  malt  liquors  on  the 
prescription  of  a  regular  practicing  physician.  The  license  was  in 
full  force  and  effect  at  the  date  of  the  sale  complained  of.  Dr.  J. 
E.  Simmons  was  a  regular  practicing  physician  living  in  that  neigh- 
borhood. The  wife  of  the  prosecuting  witness,  W.  S.  Haynes,  was 
sick  and  Dr.  Simmons  was  called  to  prescribe  for  her;  as  such  ph3^ 
sician,  he  prescribed  brandy,  creosote  and  syrup  of  hypophosphites, 
to  be  mixed  in  certain  quantities,  designated  in  the  prescription,  and 
to  be  taken  by  the  patient  according  to  the  directions  stated  in  ttie 
prescription,  which  called  for  a  tablespoonful  three  times  a  day,  after 
meals,  in  a  little  water.  The  prescription  stated  that  it  was  for  Wil- 
liam Haynes.  It  was  delivered  to  him,  and  he  was  directed  to  and 
did  take  it  to  appellee's  drug  store,  where  it  was  filled  and  delivered 
to  him.  The  records  of  the  county  court  were  introduced^  showing 
that  the  license  had  been  regularly  granted  and  was  then  in  force, 
and  that  Dr.  Simmons  was  a  regularly  registered  practicing  physician 
in  that  county. 

The  Commonwealth  complains  that  the  trial  court  erred  in  per- 
mitting the  appellee  to  testify  that  he  was  a  druggist,  and  in  not  re- 
quiring him  to  show,  by  the  record,  that  he  had  qualified  himself 
and  been  licensed  as  a  druggii^.  This  claim,  however,  is  without 
merit;  had  he  not  been  a  druggist,  or  shown  himself  qusilified  as  such, 
the  county  court  would  not  have  been  warranted  in  granting  him  a 
druggist's  license,  and  it  may  be  presumed  that  the  county  court 
did  not  act  upon  insufficient  proof  in  this  matter.  It  is  admitted  that 
he  kept  a  drug  store  and  there  is  no  charge  of  bad  faith  in  the 
record.  It  was  the  duty  of  the  Commonwealth,  In  making  out  its 
case,  when  appellee  justified  the  sale  on  the  ground  that  it  was  made 
under  the  authority  of  his  druggist's  license,  to  show  that  he  was  not  a 
druggist,  the  license  being  prima  facie  evidence,  at  least,  of  the  fact 
that  he  was. 

The  Commonwealth  also  complains  that  the  prescription  affords  ap- 
pellee  no  protection,  inasmuch  as  it  stated  it  was  for  William  Haynes, 
when,  in  fact,  it  was  for  his  wife  and  William  Haynes  himself  wa^ 
not  sick.  So  much  of  section  2558,  of  the  Kentucky  Statutes  as  ap- 
plies to  druggists  and  regulates  the  manner  in  which  intoxicating 
liquors  may  be  sold  by  them,  is  as  follows: 

"Licensed  druggists  may  sell,  for  medical  purposes,  on  a  prescrip- 
tion written  and  signed  by  a  regular  practicing  physician,  legally 
authorized  to  practice  medicine,  which  prescription  shall  state  the 
date  thereof,  the  quantity  thereof,  the  quantity  prescribed,  and  the 
name  of  the  person  to  whom  it  is  prescribed." 

When  a  prescription  is  presented  to  a  druggist  who  is  authorized 
to  sell  on  the  prescription  of  a  regular  practicing  physician,  that 
possesses  the  statutory  requisites,  the  druggist,  so  long  as  he  acts  in 
good  faith,  is  entitled  to  the  protection  of  the  law,  so  far  as  the  sale 
is  concerned.  The  prescription  itself  is  all  that  he  may  look  to  or 
is  required  to  look  to;  he  can  not  know  whether  the  person  for  whom 
it  is  prescribed  is  sick  or  not,  and  if  it  should  be  developed,  in  any 
case,  that  the  person  holding  the  prescription,  or  for  whom  it  is 
given,  is  not,  in  fact,  sick,  then  it  becomes  a  question  between  the 
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Commonwealth  and  the  doctor  issuing  the  prescription,  and  not  be- 
tween the  Commonwealth  and  the  druggist  who,  In  good  faith,  fllls 
it.  Besides,  in  a  case  like  this,  where  the  prescription  is  for  the 
wife,  and  is  issued  in  the  name  of  her  husband,  in  the  absence  of  any 
charge  of  fraud  or  wrong-doing,  we  are  of  opinion  that  the  law  is 
not  violated. 

The  purpose  of  the  statute  in  requiring  the  prescription  to  state 
the  name  of  the  person  to  whom  it  is  prescribed  was  to  prevent  drug- 
gists, doctors  or  others  from  evading  the  law  and  issuing,  filling  or 
using  prescriptions  issued  in  blank,  but  it  was  certainly  not  intended 
that  the  person  for  whom  the  prescription  was  filled  should  necessarily 
be  the  patient.  This  would,  indeed,  be  a  harsh  rule,  for  if  one  were 
sick  enough  to  require  the  services  of  a  doctor,  he  or  she  might, 
and  frequently  would,  be  unable  to  go  personally  and  have  the  pre- 
scription filled.  In  order  to  comply  strictly  with  the  requirements 
of  the  statute,  this  prescription  should  have  stated  that  it  was  for 
appellee's  wife,  whereas  it  stated  that  it  was  for  him.  If  there  was 
any  violation  of  the  law,  it  was  on  the  part  of  the  doctor  in  failing 
to  state  accurately  the  person  for  whom  the  liquor  was  prescribed. 
However,  we  are  of  opinion  that  the  record  shows  that  he  was  aiming 
to  comply  with  the  requirements  of  the  law,  but  for  the  purposes  of 
this  case  we  need  not  enter  into  a  consideration  of  that  question,  as, 
in  the  absence  of  any  charge  of  fraud  or  deception  practiced  by  the 
druggist  or  collusion  between  him  and  the  doctor,  there  is  nothing  in 
the  record  to  Justify  the  conclusion  that  appellee  was  guilty  of  a 
violation  of  the  provisions  of  the  local  option  law  in  force  in  Graves 
county. 

For  these  reasons,  the  judgment  is  affirmed. 


FREEMAN.  &c.  v.  BOW. 
(Filed  April  30,  1908— Not  to  be  reported.) 

Lands — Sale  of — Purchaser  Divested  of  Title  by  Pending  Suit — As 
appellant  was  dfvested  of  title  to  a  part  of  the  land  in  controversy,  by 
a  judgment  in  an  action  that  was  pending  when  the  title  bond  was 
executed  to  him,  he  should  be  allowed  a  rebate  to  the  extent  of  the 
value  of  the  land  of  which  he  was  deprived. 

J.  W.  Kinnaird  for  appellant. 

J.  W.  Compton  for  appellee. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  reversing. 

On  January  8,  1900,  the  appellee  executed  to  Eph  Love  the  following 
title  bond: 

'This  bargain  and  sale  made  and  entered  into  this,  the  8th  day  of 
January.  1900,  by  and  between  Bell  Poynter  (now  Bow)  of  the  one 
part,  and  Eph  Love  of  the  other  part,  Witnesseth: 

"That  for  and  in  consideration  of  the  sum  of  $400,  I  have  this  day 
sold  and  do  by  these  presents  bind  myself  to  convey  by  deed  to  Eph 
Love,  my  entire  interest  in  my  mother's  landed  estate,  it  being  one- 
fourth  of  200  acres,  that  I  inherited  at  my  mother's  death,  and  one- 
eighth  that  my  brother,  Clarence  Freeman,  inherited  at  the  same 
time,  and  I  have  since  purchased  It  from  him.  The  $400  is  to  be 
paid  as  follows:  $200  cash  in  hand  paid,  the  receipt  of  which  is  hereby 
acknowledged,  and  $200  in  twelve  months  from  this  date,  provided  I 
can  make  the  said  Eph  Love  a  good  title  to  the  part  that  I  purchased 
from  my  brother,  Clarence  Freeman." 
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Love,  in  1903,  assigned  this  title  bond  to  the  appellant,  Emmet 
Freeman.  Although  somewhat  awkwardly  written,  appellee  sold  to 
Love  one-fourth  of  200  acres.  Appellee's  mother  had  eight  children, 
each  of  them  being  entitled  to  one-eighth  of  the  estate,  which  was 
supposed  to  contain  200  acres.  Appellee  purchased  the  interest  of  her 
brother,  Clarence,  and  thus  became  the  owner  of  one-fourth  of  the 
estate.  At  the  time  this  title  bond  was  executed,  there  was  a  suit 
pending  against  the  children,  including  appellee,  seeking  to  subject 
a  portion  of  the  land  to  the  payment  of  debts.  A  Judgment  was 
rendered  in  this  action,  subjecting  50  acres  of  land  to  the  payment 
of  these  debts.  It  appeared,  from  a  survey  made  after  the  bond  was 
executed,  that  there  was  205  acres  of  land  in  place  of  200  acres,  so 
that,  after  deducting  from  it  the  50  acres,  there  was  left,  for  division 
among  the  eight  heirs,  155  acres,  and,  as  a  result,  appellant  only 
received  38%  acres. 

The  controversy  in  this  case  grows  out  of  the  contention  on  the 
part  of  appellant  that  he  should  only  be  required  to  pay  appellee  for 
38%  acres  of  land — whereas  appellee  claims  that  Jie  should  pay  her 
for  50  acres.  The  purchase  price  was  $8.00  an  acre,  and  appellant 
has  paid  $222.50,  leaving  a  balance  due  of  $87.50,  if  his  contention 
is  sustained,  and  $177.50  if  appellee  is  correct.  The  lower  court  ad- 
judged that  appellee  was  entitled  to  recover  $177.50,  and  from  that 
judgment  this  appeal  is  prosecuted.  The  evidence  throws  little  light 
on  the  controversy  and  the  case  turns  upon  the  question  whether  or 
not  the  title  bond  contemplated  that  Love  should  get  one-fourth  of 
200  acres  of  land,  or  only  the  interest  therein  owned  by  appellee, 
whatever  that  might  be. 

Appellee  insists  that,  by  the  wording  of  the  title  bond,  the  land 
was  sold  in  gross  and  not  by  the  acre.  Id  other  words,  that  Mrs. 
Bow  sold  her  interest  in  her  mother's  estate  without  reference  to 
what  the  amount  of  it  might  be.  There  is  a  marked  distinction  be- 
tween sales  in  gross  and  sales  by  the  acre,  as  affecting  the  rights  of 
the  parties  to  recover  for  any  excels  or  deficit  in  the  quantity  of 
land  sold  that  may  afterwards  be  ascertained.  When  there  is  a  sale 
in  gross,  and  a  surplus  or  deficit,  no  fixed  rule  can  be  laid  down,  in  the 
absence  of  fraud,  misrepresentation  or  mutual  mistake,  by  which  to 
determine  the  relief  that  the  vendor  or  vendee  may  be  entitled  to. 
The  equity  of  each  case  must  depend  upon  its  own  peculiar  circum- 
stances. The  relative  extent  of  the  surplus  or  deficit  can  not  always 
furnish  an  infallible  criterion.  The  conduct  of  the  parties,  the  date 
of  the  contract,  the  value,  quantity  and  locality  of  the  land,  the  price 
and  other  circumstances  muert  always  be  considered.  (Harrison  v. 
Talbot,  2  Dana,  258;  Young  v.  Craig,  2  Bibb,  270;  Hall  v.  Ely,  25  Ky. 
Law  Rep.,  954;  Jesse  v.  Hanna,  23  Ky.  Law  Rep.,  430.) 

There  was  no  fraud  or  misrepresentation  in  this  case.  When  the 
bond  was  made  by  Mrs.  Bow  to  Love,  there  was  thought  to  be  200 
acres,  although,  in  fact,  205  acres  in  the  tract,  and  Mrs.  Bow  was 
entitled  to  one-fourth  thereof,  and  evidently  believed  that  she  could 
convey  to  Love  the  quantity  of  land  specified  In  the  bond,  namely, 
"one-fourth  of  two  hundred  acres."  But,  after  this  bond  was  executed, 
and  delivered,  and  before  any  conveyance  was  made  pursuant  to  it, 
Mrs.  Bow  was  divested  by  the  judgment  of  the  court  of  title  to  11% 
acres.  This  being  so,  the  relief  to  which  the  purchaser  is  entitled 
does  not  depend  entirely  upon  the '  principles  applicable  to  sales  in 
gross.  If  Mrs.  Bow,  after  the  execution  of  the  bond,  had  not  been 
divested  of  title  to  a  portion  of  the  land,  and  a  survey  had  displosed 
the  fact  that  the  entire  tract  only  contained  155  acres,  in  place  of 
200  acres,  it  is  questionable  if  the  purchaser,  under  the  terms  of  the 
title  bond  would  have  been  entitled  to  relief.  But  the  judgment  di- 
vesting her  of  title  constitutes  a  marked  difference  between  this  pro- 
ceeding and  an  ordinary  suit  to  recover  for  deficit  when  there  has 
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been  a  sale  in  gross.  The  purchaser,  Love,  might  have  been  willing 
to  risk  his  judgment  as  to  the  number  of  acres  in  the  tract  and  to 
take  a  chance  that  it  contained  200  acres;  but,  it  is  manifest  that, 
under  the  facts  of  this  case,  it  was  not  contemplated  by  the  parties 
that  the  quantity  would  be  reduced  by  the  judgment  of  the  court  In 
the  pending  suit.  Nor  does  it  appear  that  Love  knew  that  such  an 
action  was  pending.  It  is  also  evident,  from  the  testimony  of  Mrs. 
Bow,  that  she  did  not  know  or  believe  that  her  interest  in  the  land 
would  be  reduced  by  a  judgment  in  the  suit.  The  situation  of  the 
parties  is  virtually  the  same  as  it  would  have  been  if  a  deed  had 
been  executed  with  a  covenant  of  warranty  and  afterwards  the  pur- 
chaser had  been  divested  of  title  by  a  judgment  against  the  vendor. 
Our  conclusion  is  that  as  the  purchaser  was,  in  fact,  divested  of  title 
to  so  much  of  the  land  as  was  recovered  in  the  judgment,  he  shou^ 
be  allowed  to  rebate  to  the  extent  of  the  value  of  the  land  of  which 
he  was  deprived.  « 

The  judgment  of  the  lower  court  is  reversed,  with  directions  to 
enter  a  judgment  in  favor  of  appellee  for  $87.50,  with  interest  thereon 
from  January  8,  1901,  until  paid. 
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ASSAULT— See  Rape,  1,  3.  Page. 

ATTACHMENTS— 

1.  Wipongfully    Sued    Out— Where   an    attachment   Is   wrong- 

fully sued  out,  attorneys'  fees  may  be  recovered  by 
the  defendant  on  the  bond.  It  is  common  In  such  cases 
to  offer  proof  as  to  what  is  a  reasonable  fee,  but  the 
Jury  are  not  concluded  by  the  evidence  and  may  fix  the  fee 
at  a  different  sum.    TJ.  S.  P.  &  G.  Co.  v.  Howes 131 

2.  Clerical  Error — It  is  manifest  from  the  record  that  the  use 

of  the  word  "mineral"  was  a  clerical  error,  and  the  case 
was  properly  taken  from  the  Jury  and  continued  so  as  to 
have  the  order  of  the  United  States  Circuit  Court  cor- 
rected in  which  suit  was  brought  upon  the  attachment 
bond.    Idem 131 

3.  Funds  in  Hands  of  Trustee  of  Jury  Fund — The  prosecutions 

being  terminated,  a  fund  in  the  hands  of  the  trustee  of 
the  Jury  fund  placed  as  bail,  is  subject  to  garnishment, 
under  section  439,  of  the  Code.    Landy  y.  Moritz 223 

4.  Evidence — Competency  of  Witnesses — It  was  error  upon  the 

trial  of  this  case  to  permit  witnesses  to  testify  to  state- 
ments that  were  not  made  in  appellant's  presence  as  to 
the  amount  of  money  that  she  had  put  up  as  bail  and  the 
amount  that  her  husband  had  put  up.    Idem 223 

5.  Witnesses  —  Evidence  of  Ouilt  of  Misdemeanor  —  It  is  not 

proper  to  discredit  a  witness  by  proof  that  he  has  been 
guilty  of  a  misdemeanor.    Idem 223 

ATTORNEYS  AT  LAW— 

L  Disbarment  —  Power  of  Courts  —  Section  97,  Kentucky 
Statutes,  provides  that  '^o  person  cohyieted  of  treason 
or  felony  shall  be  permitted  to  practice  in  any 
court  as  counsel  or  attorney  at  law."  Section  98,  sub- 
section 2,  requires  that  a  "person  desiring  to  practice  law 
in  this  State  shall  first  procure  a  certificate  from  the 
county  Judge  of  the  county  of  his  residence  that  he  is  a 
person  of  honesty,  probity  and  good  moral  character." 
In  this  State  the  courts  have  the  power,  independent  of 
the  statute,  to  disbar  an  attorney  who  has  been  guilty 
of  forgery,  upon  the  ground  that  the  commission  of  the  of- 
fense shows  that  he  is  lacking  in  those  qualities  which 
are  necessary  for  him  to  possess  in  order  to  continue  as 

an  attorney  at  law.    Nelson  v.  Commonwealth 143 

2.  Same  —  Conviction  for  Forgery — Pardon  by  Governor  —  Ef- 
fect of  Disbarment— While  the  effect  of  a  pardon  by  the 
Governor,  of  an  attorney  who  has  been  convicted  of  for- 
gery, is  to  relieve  him  of  the  penal  consequences  of  his 
act,  it  could  not  restore  his  character  or  re-invest  him 
with  those  qualities  which  are  absolutely  essential  for  an 
attorney  at  law  to  possess.    Idem 143 

BILL  OP  EXCEPTIONS— See  Burden  of  Proof,  1. 

BURDEN  OP  PROOF— 

1.  Bill  of  Exceptions — Motion  for  New  Trial — The  alleged 
error  in  allowing  appellee  the  burden  of  proof  was  not 
made  a  ground  for  a  new  trial,  and  because  this  court  will 
not  now  consider  this  question,  )t  is  unnecessary  to  de- 
termine who  had  the  burden  of  proof.  Bankers  Union  v. 
Donahue    196 

ind:  July  15 
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BURDEN  OF  PROOF— Continued—  Page. 

2.  Evidence — Submission  of  Case  to  Jury — The  evidence  with 

reference  to  the  sanity  of  the  deceased  was  conflicting, 
and  was  properly  submitted  to  the  Jury.    Idem 196 

3.  Insurance  —  Fraternal  Order  —  By-laws  —  Attached  to  Cer- 

tificate— Suicide — Section  679,  Kentucky  Statutes,  is  held, 
by  the  uniform  decisions  of  this  court,  to  apply  to  such 
fraternal  orders  as  appellant.    Idem  197 

4.  Instructions — The  giving  of  instruction  2,  which  authorized 

a  greater  sum  to  be  recovered  than  provided  for  in  the 
contract  if  the  Jury  believed  that  deceased  was  sane  when 
he  suicided,  was  not  prejudicial  in  view  of  the  fact  that 
the  verdict  was  based  upon  the  fact  that  he  was  insane  at 

the  time  he  took  his  life.    Idem  197 

CONTRACTS — See  Parent  and  Child;  Lands,  5 — 

1.  Pleadings   and   Proof — ^Profits — In   this  action  by  appellee 

for  damages  occasioned  by  the  alleged  breach  of  a  con- 
tract to  remove  stumps  and  pillars  from  a  coal  mine,  the 
pleadings  and  proof  show  it  to  be  a  case  where  profits  are 
recoverable.    Sagamore  Coal  Co.  v.  Clark 134 

2.  Instructions  —  Measure  of  Damages  —  The  instructions  ad- 

vised the  Jury  that  if  they  found  for  appellees  they 
should  allow  them  such  a  sum  in  damages  as  they  would 
have  earned,  under  the  contract,  by  way  of  profits  over 
and  above  the  expense  incurred  in  the  work,  and  this  in- 
struction is  approved.  Appellant  can  not  complain  of  an 
Instruction  given  which  was  asked  by  it.    Idem 134 

3.  Pleading — The  demurrer  to  the  petition  should  have  been 
,  overruled  as  the  petition  stated  a  good  cause  of  action 

for  the  breach  of  the  contract.    Idem   134 

4.  Action  on  —  Breach    or    Rescission  —  Facts  Authorizing  — 

Remedy  Sought — It  is  not  every  case  of  breach  of  con- 
tract or  a  failure  to  perform  stipulated  contract  duties 
with  reference  to  an  article,  that  will  authorize  a  rescis- 
sion of  the  contract.  Generally  the  parties  must  look  to 
an  action  in  damages  for  a  remedy.  Rescission  may  be 
invoked  when  no  other  remedy  will  afford  adequate  re- 
lief and  the  parties  can  not  obtain  reasonable  satisfaction 
In  damages.    Summers  Fibre  Co.  v.  Walker 157 

5.  Same — Sale  of  Hemp— 'Contract  to  Stack — Care  Implied — 

Action  for  Breach — Proper  Remedy — In  an  action  by  the 
purchaser  for  damages  for  a  breach  of  contract  for  the 
sale  of  a  lot  of  hemp  at  a  stipulated  price,  which  the 
seller  agreed  to  haul  and  stack  in  good  condition  by  a 
named  date,  alleging  that  it  was  negligently  stacked  and 
exposed  to  the  weather  and  thereby  injured  in  value. 
Held — That  although  the  contract  did  not  provide  that 
the  hemp  should  be  taken  care  of,  and  stacked  in  a  care- 
ful and  prudent  manner,  the  contract  Implied  that  the 
seller  would  care  for  It  in  the  usual  and  customary  man- 
ner, and  the  proper  action  of  the  purchaser  was  for  a 
breach  of  the  contract,  and  not  for  a  rescission.    Idem  . . .   157 

6.  Same  —  Acceptance  by  Purchaser —•  Condition  not  Dlscem- 

able — Right  of  Inspection — In  this  action  the  purchaser 
having  paid  a  large  part  of  the  purchase  price  of  the 
hemp  and  not  being  able  to  ascertain  the  exact  damage 
done  to  it  until  the  stacks  were  opened  and  the  hemp 
examined  had  the  right  to  acept  it  and  bring  an  action  to 
recover  the  damages  sustained  by  the  failure  of  the  seller 
to  put  the  hemp  in  proper  condition,  according  to  the 
contract.    Idem   157 
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CONTRACTS— Continued—  Page. 
7.  Same — Damages  Recoverable — ^Negligence  of  Purchaser — 
Consideration  of  Sale — In  such  case,  however.  If  after  the 
seller  put  the  hemp  in  stacks,  the  purchaser  permitted  it 
to  remain  in  stacks  for  an  unreasonable  length  of  time  and 
it  was  damaged  by  its  failure  to  remove  it,  he  could  not 
recover  for  such  damage,  neither  could  the  purchaser  show 
on  the  trial  or  recover  damages  for  the  use  for  which 
the  hemp  was  Intended,  as  such  use  formed  no  part  of 
the  consideration  of  the  sale.    Idem 157 

CITIES  AND  TOWNS — See  Municipalities,  1,  3;  Mayors. 

CLESRICAL  MISPRISON— See  Pleadings,  5. 

C0NVBYANCE;S — see  Fraudulent  Conveyances — 

Fraud — Purchase  to  Cheat  Wife — The  evidence  in  this  action 
examined  and  held  that  the  facts  authorize  the  belief  that 
the  sale  of  the  land  in  controversy  was  a  fraudulent  de- 
vice entered  into  to  cheat  the  wife  of  her  marital  right 
to  a  support  out  of  the  property  of  her  husband,  therefore 
it  was  error  for  the  lower  court  to  adjudge  the  convey- 
ance valid.    May  v.  May,  &c 193 

CORPORATIONS— See  Escheated  Property,  1,  2. 

CRIMINAL  PROSECUTION- 

1.  Total  Failure  of  Proof— Peremptory  Instruction — Duty  of 

Court — ^The  trial  court  has  the  same  authority  to  give  a 
peremptory  instruction  in  a  criminal  prosecution  as  in 
a  civil  action,  and  where  the  evidence  by  the  Common- 
"wealth  wholly  fails  to  incriminate  the  defendant  it 
is  not  only  the  right,  but  the  duty  of  the  trial  Judge 
to  instruct  the  Jury  to  return  a  verdict  of  not  guilty. 
Commonwealth  v.  Murphy 141 

2.  Same — ^Slight    Evidence — It   is    not,    however,   within    the 

province  of  the  trial  court  to  take  from  the  Jury  a  crimi- 
nal prosecution  if  there  Is  any  evidence,  however  slight, 
conducing  to  sho^  the  guilt  of  the  defendant  in  any  of 

Its  degrees  mentioned  in  the  Criminal  Code.    Idem 141 

DMEIDS — See  Lands — 

1.  Purchase  of  Land  by  Husbands-Conveyance  to  Wife  and 

Children  by  gaid  Husband — Interest  of  Afterbom  Child- 
ren— A  deed  to  land  was  made  by  the  owner,  to  Caroline 
Bowe  and  her  children  by  A.  J.  Bowe,  which  was  paid  for 
by  said  A.  J.  Bowe.  At  the  date  of  the  deed  A.  J.  Bowe 
and  his  vrite  had  but  two  children.  In  a  controversy  be- 
tween the  children  as  to  the  ownership  of  the  land.  Held 
— That  the  deed  conveyed  to  the  wife  of  A.  J.  Bowe  a  life 
estate  in  the  land,  with  remainder  to  her  children  by  A. 
J.  Bowe,  including  such  as  were  bom  after  the  execution 
of  the  deed     Bowe,  &c.  v.  Richmond,  &c 173 

2.  Mortgages — ^Action    to   Adjudge     Mortgage — 'Evidence — In 

this  action  to  adjudge  a  mortgage  what  appears  to  be  an 
absolute  deed,  the  testimony  and  circumsrtances  detailed 
examined,  and  held  that  the  weight  of  it  shows  that  the 
trial  court  should  have  held  the  writing  to  be  a  mortgage 
and  not  a  deed.    Borders  v.  Allen 194 

3.  Construction  of — ^While  the  law  is  well  settled  that  a  deed 

absolute  upon  its  face  may  be  shown  to  be  a  mortgage, 
it  is  manifest  from  the  facts  that  the  deed  and  contract 
herein  constituted  something  more  than  a  mortgage. 
They  were  executed  for  the  purpose  of  settling  conflicting 
claims  between  the  parties,  and  the  effect  of  the  deed  was 
to  vest  the  grantee  with  all>  the  title  the  grantors  had. 
Fuson  V.  Chestnut 249 
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DEEDS — Continued —  Page. 
4.  Judgment — Erroneous  —  Production  of  Papers  —  Appellant 
having  passed  title  to  tlie  land,  she  is  entitled  to  the  pur- 
chase money,  hut  she  can  not  make  the  production  of 
title  papers  a  condition  precedent  to  the  payment  of  the 
purchase  money.       Idem 249 

DRUCPGISTS— 

1.  License  of,  Evidence — The  license  of  a  druggist  is  primia 

facie  evidence  that  he  is  a  druggist.  Commonwealth  v. 
Byers  252 

2.  Prescriptions — Authority  of  Druggist  ir   Pl*Mng— The  pre- 

scription, in  this  case,  was  for  the  wife,  but  given  to  the 
husband,  and,  while  section  2558,  Kentucky  Statotes, 
requires  that  the  name  of  the  person  shall  be  given, 
while  the  prescription  itself  is  all  that  a  druggist  is 
required  to  look  to  the  proof  shows  that  the  medi- 
cine was  for  the  wife,  and.  In  the  absence  of  fraud  shown. 
It  will  be  presumed  that  he  was  not  guilty  of  a  violation 
of  the  local  option  laws.  He  had  a  license  «,o  sell  spirit- 
ious,  vinous  and  malt  liquors,  and  the  prescription  was  a 
mixture  and  was  given  by  a  regular  practicing  physi- 
cian.    Idem  262 

ESCHEATED  PROPERTY— 

1.  Action  to  Recover — Suit  by  Attorney  Appointed  by  Audi- 

tor— Written  Contract  Approved  by  Governor — Under  sec- 
tion 1622,  of  chapter  44,  Kentucky  Statutes,  providing  that 
"an  attorney  may  be  employed  by  the  Auditor  with  the 
approval  of  the  Attorney  General,  to  attend  to  claims  of 
the  Commonwealth  for  recovery  of  escheated  property. 
The  compensation  of  such  attorney  shall  always  be  fixed 
by  written  contract  endorsed  'Approved  by  the  Gover- 
nor," the  Auditor  Is  authorized  to  employ  an  attorney  for 
the  purpose  of  recovering  any  escheated  property  the 
State  may  be  entitled  to,  whether  under  chapter  44  or 
other  provisions  of  the  Kentucky  Statutes.  Common- 
wealth v.  L.  P.  Co 225 

2.  Same — Property  Held  by  Corporation — Not  Necessary  for 

its  Use — ^Dismissal  of  Action  of  Lower*  Court — ^Where  an 
action  was  brought  by  an  attorney  employed  by  the  Audi- 
tor upon  an  agreed  compensation,  approved  by  the  Gov- 
ernor, to  institute  an  action  against  two  corporations,  al- 
leging that  it  was  held  by  one  for  the  benefit  of  the  other, 
and  had  been  so  held  for  more  than  five  years,  and  that  dur- 
ing said  time  it  was  not  used  by  either  company  in  its 
legitimate  business  or  that  it  was  necessary  for  use  in  its 
business,  for  which  reason  it  had  escheated  to  the  Common- 
wealth under  Constitution,  section  192,  and  Kentucky 
Statutes,  section  5o7,  it  was  error  in  the  circuit  court  to 
dismiss  the  action  on  the  ground  that  the  action  could 
not  be  maintained  by  the  attorney  and  his  associates 
under  employment  by  the  Auditor.    Idem 225 

EXECUTORS— 

1.  Administrators — Power  to  Sell  Under  Will — ^When  an  exe- 
cutor or  administrator,  with  power  under  a  will  to  sell 
and  convey  real  estate,  institutes  an  action  asking  the 
aid  of  a  court  with  reference  to  any  matter  connected 
with  the  settlement  of  the  estate,  he  does  not  by  that 
act  turn  over  to  the  court  the  exclusive  charge  of  the 
estate  and  thereby  lose  all  power  and  control  over  it. 
Harding's  Adm'r  v.  Weisiger  170 


EXECUTORS--  Continued—  Page. 

2.  Interlocutory  Order — ^Estoppel — Pending  the  action  to  set- 

tle the  estate,  an  order  sustaining  exceptions  to  the  Com- 
missioner's report  was  an  interlocutory  order,  but  H.. 
who  had  been  paid  a  sum  under  this  settlement,  which 
^he  received  without  objection,  and  failing  to  except  to 
the  final  report  of  the  Commissioner,  is  estopped  from 
claiming  any  rights  which  she  might  have  had  under  the 
order  referred  to.    Idem  170 

3.  Administrator  With  the  Will  Annexed — Powers  of — ^An  ad- 

ministrator, with  the  will  annexed,  has  all  the  powers 
of  the  executor  named  in  the  will,  whether  that  executor 
Gualifles   or  not.    Idem    170 

FORGERY — See  Attorneys  at  Law,  2. 

FRAUDITLBNT  CONVEYANCES— 

1.  Conveyance   or   Devise    by    Parent    to   Child — ^Void    as    tt> 

E5xisting  Creditors — ^A  father  can  not  by  his  will  give  to 
his  child  property  to  the  detriment  of  his  creditors,  and 
such  gifts  or  conveyances,  where  they  are  in  the  shape 
of  real  estate,  will  be  set  aside  at  the  suit  of  existing 
creditors  as  fraudulent.  Crooke  v.  Hume's  Ex'tx,  and 
National  Bank  of  Cynthlana  v.  Hume's  Ex'tx 162 

2.  Same — Rule  as  to  Subsequent  Creditors — Intent  Must  be 

Shown — While  all  voluntary  conveyances  are,  under  the 
statute,  void  as  to  existing  liabilities,  a  different  rule 
obtains  as  to  subsequent  creditors,  and  in  order  that  such 
conveyance  may  be  successfully  assailed  by  a  subsequent 
creditor  it  must  be  shown  that  it  was  made  with  a  fraud- 
ulnet    intent.    Idem    162 

3.  Creditor  and  Debtor — Return  of  "No  Property" — Necessity 

Therefor — Under  Kentucky  Statutes',  sectiQ|fa  1907a, 
enacted  in  1896,  the  old  rule  of  practice  was  abrogated 
and  an  entirely  new  rule  substituted  therefor,  so  that 
now  a  creditor  upon  learning  that  his  debtor  is  disposing 
of  his  property  and  conveying  away  his  real  estate  with- 
out making  provision  for  the  payment  of  his  debt,  he  may 
go  into  a  court  of  equity  and  subject  the  property  so 
conveyed  without  first  having  reduced  his  claim  to  a 
judgment  and  have  return  of  "no  property  found,"  thereon. 
Idem 162 

HUSBAND  AND  WIFE— See  Conveyances. 

INSTRUCTIONS— See  Burden  of  Proof,  1. 

JUDICIAL  SALES— 

Contingent  Interests  of  Remainderman  —  Re-investment  of 
Proceeds  on  Same  Terms  —  Validity  of  Title  —  In  a  ju- 
dicial sale  of  real  estate  for  re-investment  where  it 
appears  that  the  interests  of  the  contingent  remainder- 
man were  secured  by  a  re-investment  of  the  pro- 
ceeds of  the  sale,  in  other  property  upon  the  same  terms 
and  conditions  as  specified  in  the  deed  under  which  it 
was  held,  the  sale  passes  a  valid  title  to  the  purchaser 
at  said  sale.    Walsh  v.  Parr,  &c 242 

JUDGMENTS— See  Order;  Non-Residents.  1,  4. 

LANDLORD    AND    TENANT— See    Lands. 

1.  Sale  of  Leased  Premises — Right  of  Purchaser  to  Collect 
Rent — By  a  sale  of  a  house  the  purchaser  acquires  all 
the  rights  of  his  vendor  and  is  entitled  to  collect  the 
rents  of  that  part  of  the  premises  occupied  by  any  tenant 
thereof  so  long  as  such  tenant  continues  in  occupation 
under  his  contract  with  the  former  owner.  Ventura 
Hotel  Co.  V.  Pabst  Brewing  Co 140 
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LANDLORD  AND  TENANT— Continued—  Page. 

2.  Same — At  the  expiration  of  a  tenant's  lease,  though  there 
may  be  no  contract  for  a  renev/al  thereof,  if  he  remains 
in  possession  for  ninety  days  after  the  expiration  of  his 
term  he  thereby  acquires  the  right  to  remain  the  whole 
year,  and  so  on,  year  after  year,  until  he  is  turned  out 
or  abandons  the  premises  or  makes  a  new  contract.  Idem  149 

LANDS — See  Landlord  and  Tenant. 

1.  Devise  to  Daughter — Contingent  Remainder  to  Children — 

Sale  of  Property  Interest  of  Children — Testator,  by  his 
will,  devised  a  certain  fund  to  his  daughter,  Lucy,  "to 
be  invested,  upon  her  marriage,  in  a  home  for  her,  and 
upon  her  death  to  pass  to  her  issue,  if  she  should  leave 
issue  living,  at  her  death."  She  subsequently  married 
and  had  three  children.  A  part  of  said  fund  was  invested 
in  a  home  by  her  trustee,  which  it  became  necessary  to 
sell.  Held — That  no  present  interest  passed  to  her  chil- 
dren under  the  will,  their  interest  being  a  contingent  re- 
mainder therein,  and  the  purchaser  at  the  sale  acquired 
a  valid  title  to  the  property.    Jailette,  &c.  v.  Bell,  &c 159 

2.  Boundary  of — Rule — In  this  State  a  claimant  entering  upon 

land  under  a  deed  describing  a  boundary  intending  to 
take  possession  of  the  entire  tract,  no  part  of  which  is  at 
the  time  of  his  entry  actually  possessed  by  any  other 
claimant  holding  adversely  to  him,  is,  by  construction  and 
intendment  of  law,  in  the  actual  possession  of  all  the  land 
included  within  the  boundary  of  his  deed.  T.  &  C.  v.  B. 
&  B.  L.  Co 191 

3.  Title — Property — Having  alleged  and  proved  title  by  pre- 

scription, the  trees  were  plaintiff's  property,  and  it  was 
entitled  to  maintain  either  detinue  or  trespass,  and  own- 
ing the  land,  it  was  immaterial  whether  it  was  actually 
in  possession  of  it  or  not  at  the  time  the  timber  was  cut. 
Idem    191 

4.  Mistake  as  to  Quantity  Sold — Action  to  Recover  for  Defi- 

ciency— ^Pleading — In  -an  action  to  recover  for  shortage 
in  a  survey  of  land,  it  was  error  in  the  lower  court  to 
strike  from  defendant's  answer  a  denial  of  any  fraudu- 
lent purpose  to  che'at  or  defraud  the  buyer.  Railey  v. 
Roberts 221 

5.  Same — Rescission — Where  the  purchaser  desires  a  rescis- 

sion on  the  ground  that  enough  land  was  not  conveyed,  and 
the  seller  so  desires  rather  thnn  receive  a  less  price  than 
that  agreed  upon,  there  appearing  to  be  no  fraud  in  the 
transaction,  the  purchaser  should  be  permitted  to  re-con- 
vey the  land  upon  the  payment  of  the  purchase  price. 
Idem 221 

6.  Sale  of— Purchaser  Divested  of  Title  by  Pending  Suit — As 

appellant  was  divested  of  title  to  a  part  of  the  land  in 
controversy,  by  a  judgment  in  an  action  that  was  pend- 
ing when  the  title  bond  was  executed  to  him,  he  should 
be  allowed  a  rebate  to  the  extent  of  the  value  of  the  land 
of  which  he  wag  deprived.    Freeman  v.  Bowe 254 

LIMITATION— See  Pleading,  6;   Nuisance,  2. 

LOCAL  OPTION— See  Druggists,  1,  2. 

MASTER  AND  SERVANT— 

1.  Duty  of  Master  in  Case  of  Infant  Employe — When  an  infant 
of  tender  years  is  put  to  work  at  a  hazardous  business, 
the  master  must,  at  his  peril,  see  that  he  is  made  to  com- 
prehend its  dangers.  Louisville  Cooperage  Co.  v.  Farmer.  180 
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MASTER  AND  SKRVANT— Continued—  Page. 

2.  Same — Instructions — Pleading — The  petition  setting  up  the 

tender  age  and  lack  of  experience  of  appellee  and  that  he 
did  not  know  the  dangerous  character  of  the  work,  an 
instruction  submitting  the  question  as  to  whether  plain- 
t^ff^s  age  and  intelligence  were  such  as  to  Induce  a  nuan 
of  ordinary  prudence  to  believe  that  he  was  qualified  and 
fit  for  the  labor  at  which  he  was  put,  was  authorized. 
Idem 180 

3.  Verdicts — Excessive   Character  of — Rule   as   to  Interfering 

With — The  rule  is  well  settled  that  it  is  only  where  ver- 
dicts are  palpably  against  the  evidence,  or  obviously  the 
result  of  passion  or  prejudice  that  courts  are  permitted 
to  interfere  on  the  ground  that  they  are  excessive.  Idem  180 

MAYORS— 

Members  of  Police  and  Fire  Departments  —  Removal  of  — 
Prior  to  the  act  complained  of  fbr  which  the  Board 
of  Police  and  Fire  Commissioners  of  the  city  of  Lexing- 
ton, removed  appellee,  they  adopted  a  rule,  yet  in  force, 
providing  in  substance  that  when  a  member  of  the  police 
or  fire  department  is  suspended  by  the  Mayor,  he  shall 
report  the  fact  to  the  police  and  fire  commls&ioners,  pre- 
pare written  charges  to  be  served  on  the  officer  and  notify 
him  of  the  time  and  place  when  the  charges  will  be  In- 
vestigated. ♦  ♦  ♦  Appellee  was  not  cited  to  appear 
for  trial,  nor  was  be  accused  of  dereliction,  nor  removed 
for  cause,  and  the  rule  referred  to  above  was  a  complete 
protection  to  him  against  such  arbitrary  discharge. 
Combs,  &c.  V.  Bonnell 219 

MEASURE  OF  DAMAGES— See  R.  R.,  2;^  Nuisance,  1,  2. 

MUNICIPALITIES— 

1.  Streets — Adverse      Holding — Notice — Limitation — Statutory 

I*roviBiOn — Construction — Section  2546,  Kentucky  Statutes, 
provides,  "that  limitation  shall  not  begin  to  run  in  respect 
to  action  by  any  town  or  city  for  the  recovery  of  any 
street  or  other  public  easement  until  the  trustees  or 
council  have  been  notified  by  the  party  in  possession  to 
the  effect  that  such  possession  Is  adverse  to  the  right 
of  such  city  or  town,  and  until  such  notice  is  given  all 
such  possession  shall  be  deemed  amicable,"  Held — That 
to  meet  the  requirements  of  the  statute  the  easements 
must  exist  as  public  highways  and  must  be  in  the  city 
during  the  period  of  adverse  holding  in  order  to  prevent 
the  statute  from  running.  City  of.  Latonia  v.  Latonla 
Ag'r.   Ass'n 138 

2.  Same — Dedication    of   Streets — Acceptance — Presumption — 

Continued  Possession — Record  of  Plat — The  dedication  of 
a  street  or  alley  to  the  use  of  the  public  to  be  effectual 
must  be  accepted  by  the  corporation,  and  the  presumption 
of  acceptance  Is  rebutted  by  the  fact  of  the  continued 
possession  thereof  by  the  original  proprietor  and  his  ven- 
dees although  such  dedication  be  evidenced  by  the  re- 
cording of  a  plat  of  the  town  and  the  sale  of  lots.    Idem. .  138 

3.  Enclosure  of  Street  or  Alley  —  Limitation  —  Possession  — 

After  the  enclosure  and  use  of  an  alley  for  15  years  It  is 
too  late  for  the  trustees  of  a  town  to  urge  an  acceptance 
of  its  dedication  to  the  public  or  to  assert  a  right  to  the 
land.    Idem    138 
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NON-RESIDENTS—  Page. 

1.  Judgments    Against — Action    to    Vacate — Limitation — The 

law  is  well  settled  in  this  State  that  a  non-resident  can 

not  show  cause  against  a  judgment  for  errors  therein, 

after  the  lapse  of  five  years  from  the  rendition  of  the 

Judgment.     H.  U  &  B.  Co.  v.  Audas 214 

2.  Same — Warning  Orders — Courts  of  Continuous  Sessions — 
Time  Required — By  section  1004,  Kentucky  Statutes,  re- 
lating to  courts  of  contin  lous  sessions,  providing  that 
"every  warning  order  shall  warn  the  defendants  to  ap- 
pear and  defend  the  action  within  sixty  days  after  the 
making  of  such  warning  order,  and  the  defendant  shall 
be  considered  as  constructively  summoned  in  thirty  days 
after  the  making  of  such  warning  order,"  a  warning 
order  made  in  compliance  with  said  statute  is  sufficient 
to  -authorize  such  court  in  this  State  to  render  a  Judg- 
ment against  the  non-resident  defendant  for  the  sale  of 

real    estate.     Idem 215 

3  Same — -Erroneous  Personal  Judgment — EfTect  on  Sale  of 
Land — In  an  action  to  sell  real  estate  in  this  State  in 
which  a  non-resident  defendant  was  proceeded  against  by 
«.  warning  order,  the  fact  than  a  personal  Judgment  ren- 
dered therein  against  such  non-resident,  was  void,  does 
not  render  so  much  of  the.  Judgment  void,  as  orders  a 
sale  of  the  land  in  which  such  non-resident  had  an  in- 
terest.    Idem   215 

4.  Same — Sale  of  Whole  Tract — No  Necessity  to  Pay  Debt — 
Effect — ^Where  a  Judgment  directs  the  sale,  as  a  whole, 
of  property  susceptible  of  division,  instead  of  so  much 
thereof  as  is  necessary  to  pay  the  lien  debt,  sued  on,  and 
costs,  while  it  may  be  such  error  as  will  authorize  a  re- 
versal, it  does  not  render  the  Judgment  void.    Idem 215 

NUISANCE— 

1.  Dam   Across   a    Stream — Overflowing    Land — ^Measure     of 

Damages  Recoverable — Character  of  Structure — ^Where, 
by  the  building  of  a  dam  across  «.  srtream,  the  water  is 
diverted  on  the  land  of  another,  the  measure  of  damages 
recoverable  depends  on  whether  the  structure  Is  pernia- 
nent  or  temporary.  If  it  is  permanent  the  party  in- 
jured is  entitled  to  the  diminution  of  the  value  of  the 
property  injured,  but  if  it  is  temporary,  such  as,  that  it 
may  be  easily  removed  or  abated,  the  damage  is  tJhe  de- 
preciation of  the  rental  value  of  the  property  injured. 
F.  T.  Co.  V.  Shelbyville  W.  &  L.  Co 202 

2.  Same — Limitation   of  Action — Extent  of  Recovery — In   an 

action  for  damages  to  one's  land,  caused  by  the  building 
of  a  dam  across  a  stream  and  backing  water  thereon, 
where  the  injury  is  permanent,  limitation  begins  to  run 
from  the  completion  of  the  structure,  whatever  it  may 
be,  that  causes  the  injury,  and  the  action  is  barred  in 
five  years,  and  all  damages  for  past,  present  or  future  In- 
Jury  must  be  recovered  in  one  action.  But  if  the  struc- 
ture is  temporary,  successive  actions  may  be  brought  for 
damages  caused  by  a  continuance  of  the  injury.    Idem...  202 

OFFER  TO  COMPROMISE— See   Street  Railways,   2. 

ORDEK — See  Executors  and  Administrators,  2 — 

Consent  Order — A  consent  order  can  only  be  made  by  per- 
sons who  are  legally  authorized  to  consent.  TLe  infants 
im  this  action  could  not  consent,  and  it  does  not  appear 
that  any  one  consented  far  them;  the  order  of  revivor, 
was,  therefore,  void.  The  arMon  was  not  revived  within 
the  time  allowed  by  the  Code,  or  at  .ill.  and  the  lower 
court  properly  dismissed  it.    Burchett  v.  Clarke 210 
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PARENT  AND  CHILD—  Page. 
Action  by  Latter  for  Care  of  Parent — Contract — Pleading — In 
this  action  to  recover  for  services  rendered  in  caring  for 
their  father  during  his  latter  years,  the  petition  was  pro- 
perly dismissed  because  it  was  not  alleged  that  there 
was  a  promise  on  the  part  of  the  parent  to  pay  for  the 
services.  While  the  services  were  necessary,  under  the 
repeated  decisions  of  this  court,  in  the  absence  of  an  ex- 
liess  contract,  there  can  be  no  recovery  fo.*  tbem.  r.augh 
/     Baugh 148 

PARTNERSHIP— 

Facts  Showing — ^l^'indJng  of  Chancellor  Approve  J — Thig  ac- 
tion is  affirmed  on  the  evidence,  which,  though  conflict- 
ing, much  of  it  biased  and  some  of  it  false,  we  have 
little  hesitation  in  reaching  the  same  conclusion  upon 
the  disputed  facts  as  was  done  by  the  chancellor  below 
who  had  the  advantage  of  an  acquaintance  with  the  wit- 
nesses so  as  to  give  their  testimony  its  due  weight  and 
from  which  he  adjudged  certain  parties  to  the  controversy 
to  be  partners.    Roberts  v.  Adams,  &c 207 

PATENTS— See  Question  of  Fact;  Howes  v.  Wells,  212. 

PEDIGREE  OF  COLT— See  R.  R.,   5. 

PERSONAL  RHPRESENTATIVE— See  Ex'ors  and  Adm'rs. 
PLEADING— 

1.  Relief    Sought — Sufficiency    of   Allegatio^a— Judgment    by 

Default — ^Prayer  of  Petition — Under  section  90,  of  the 
Civil  Code,  providing,  that  "if  no  defense  be  made,  the 
plaintiff  can  not  have  Judgment  for  any  relief  not  speci- 
fically demanded,"  where  it  is  stated  in  the  body  of  the 
petition  with  sufficient  accuracy  to  enable  the  court,  from 
an  inspection  of  the  pleadings,  to  determine  the  amount 
for  which  the  plaintiff  is  entitled  to  Judgment,  it  is  not  in- 
dispensable, to  support  a  Judgment  by  default,  that  the 
amount  claimed  should  be  repeated  in  the  prayer  of  the 
petition.    Brashears    v.    Brashears 233 

2.  Same — But  if  the  petition  is  defective  and  fails  to  set  out 

with  reasonable  certainty  the  amount  to  which  the 
plaintiff  is  entitled,  or  if  the  court,  by  an  inspection  of 
the  pleadings,  can  not  readily  adjudge  the  sum  for  which 
Judgment  should  be  entered,  then  the  prayer  must  speci- 
fically state  the  relief  demanded  or  a  Judgment  by  de- 
fault can  not  be  rendered.    Idem 233 

3/  Action — ^Damages  for  Cutting  Timber — Averment  as  to 
Value — Sufficiency — In  a  petition  by  a  plaintiff  for  dama- 
ges for  th»  cutting  and  conversion  of  itte  timber  from  a 
large  tract  of  land  an  averment  that  the  value  of  the 
trees  cut  and  removed  did  not  exceed  $4,944.57  is  not  suf- 
ficient to  authorize  a  Judgment  by  default  for  that  sum. 
Idem 233 

4.  Default  Judgment — ^Rfelief  not  Sought — A  Judgment  by  de- 
fault for  relief  not  sought  in  the  petition  is  a  clerical 
error  which  may  be  corrected  after  the  term.    Idem ....  233 

6.  Clerical  Misprision— ^How  Shown — ^How  Corrected — ^A  cleri- 
cal misprision  must  be  shown  by  the  record  and  can  only 
be  corrected  by  the  record.  But  If  a  plaintiff  is  given 
a  Judgment  for  more  than  his  pleading  shows  he  is  en- 
titled to  or  for  any  sum  when  the  petition  does  not  au- 
thorize a  Judgment  in  any  amount,  it  is  a  manifest  error 
which  the  defendant  may  have  corrected  on  motion  after 
notice.    Idem  233 
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PLEADING — Continued—  Page. 
6.  Limitation — In  this  case  the  motion  was  made  as  soon  as 
the  defendant  learned  of  the  Judgment,  or  by  the  exercise 
of  ordinary  care  could  have  learned  of  it,  and  within  ten 
years  of  its  entry,  and  hence  the  right  to  correct  the  error 
was  not  barred  by  limitation.    Idem    233 

POLICE  OFFICEIR— See   Principal  and  Surety,  1,  2. 

PRINCIPAL  AND  SURETY— 

1.  Action  Against  Bonding  Company  for  Injuries  Inflicted  by 

Police  Ofllcer — Bonds — Extent  of  Liability — In  this  action 
by  appellee  against  appellant  for  injuries  received  by  the 
reckless  shot  of  a  policeman  whose  bond  was  made  by 
appellant,  the  rule  announced  in  Growbarger,  &c.  v.  U.  S. 
F.  &  G.  Co.  is  followed,  in  holding  that  section  3752.  Ken- 
tucky Statutes,  must  be  read  into  the  policeman's  bond 
in  order  to  determine  the  extent  to  which  the  surety  may 
be  held  liable.  In  view  of  this,  the  amount  that  may  be 
recovered  is  not  limited  to  the  $1,000  named  In  the  bond. 
U.  S.  F.  &  S.  Co.  V.  Milstead 186 

2.  Punitive  Damages — Recovery  of  as  to  Whom — In  such  a 

case  punitive  damages  may  be  recovered  of  the  officer, 
but  only  compensatory  damages  of  the  surety  in  the  bond. 
Idem 18(5 

3.  Excessive  Damages-rBxtent  of  Injury — ^In  view  of  the  seri- 

ous character  of  her  injuries  and  their  permanency,  it 
can  not  be  said  that  the  verdict  is  excessive.    Idem 186 

QUESTION  OF  FACT— 

Rule  in  Such  Cases — In  Cases  of  this  character,  it  is  the  uni- 
form practice  of  this  court  to  follow  the  Judgment  of  the 
chancellor.    Clarke  v.  McDowell's  Adm'r 177 

RAILROADS— 

1.  Shipment  of  Stock-— Measure  of  Damages — Instructions — ^In 

this  suit  by  appellee  to  recove.^*  of  appellant  damages  oc- 
casioned by  the  injury  to  his  stock  on  account  of  appel- 
lant's negligence  in  transportmg  it,  it  was  error  in  in- 
structing the  Jury  to  fix  the  measure  of  damages  as  the 
difference  between  the  value  of  the  stock  if  they  had  been 
transported  within  a  reasonable  time  and  without  unuisual 
delay  and  the  amount  they  sold  for  at  public  sale.  Appel- 
lee was  entitled  to  recover  the  difference,  if  any,  be- 
tween the  fair  market  value  of  the  stock  in  the  condftion 
they  would  have  been  in  if  they  had  been  transported 
with  ordinary  care,  and  the  condition  they  were  in  when 
delivered  in  Louisville.    Southern  Ry.  Co.  v.  Graddy  ....     183 

2.  ESvidence — Opinion   of  Witnesses — ^Pedigrees   of  Colt — The 

I)edigree  of  a  thoroughbred  colt  is  a  material  thing  in  fix- 
ing its  value,  and  it  was  important  to  plaintiff  that  he 
should  produce  to  the  Jury  the  evidence  of  persons  ac- 
quainted with  the  value  of  pedigrees  and  who  could  in- 
form the  jury  touching  this  feature  of  the  question  they 
were  called  upon  to  determine.    Idem  183 

3.  Shipment    of    Stock — Pleadings  —  ProofB — ^Insftructions — ^In 

this  action  by  appellee  against  appellant  for  injury  to  ^ 
horse  in  shipment,  the  only  issue  made  by  the  pleadings, 
outside  of  the  extent  of  the  injury,  was  as  to  whether  it  was 
received  by  the  horse  in  being  removed  from  the  car, 
or  in  being  caused  to  Jump  from  the  platform  to  the 
ground,  and  the  trial  Judge  refused  to  instruct  upon  this 
point,  and  made  the  case  turn  upon  an  issue  which  was 
not  raised  by  either  pleadings  or  proof.  This  was  error. 
L.  &  N.  R.  R.  Co.  V.  Gormley  188 
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4.  Same — Appellee  was  entitled  to  recover,  if  at  all,  for  an 

injury  which  was  the  direct  cause  of  the  accident,  and  in 
order  to  ascertain  the  extent  of  the  injury,  It  would  be 
competent  to  show  the  condition  of  the  house  im- 
mediately after  the  accident  and  following  it  down  to  the 
date  of  the  trial.    Idem    188 

5.  Constructing  Elevated  Wall  in  Street— Damages  to  Abut- 

ting Property— Subsequent  Sale  of  Property— Effect  on 
Recovery — The  owner  of  a  lot  fronting  on  a  street 
through  which  a  railrrjad  company  constructed  an  ele- 
vated stone  wall  on  which  its  cars  were  run,  was  entitled 
to  maintain  an  action  for  damages  for  its  depreciation 
in  value  caused  thereby,  and  such  right  is  not  affected  by 
reason  of  his  subsequent  sale  of  the  lot  before  suit.  L.  & 
N.  R.  R.  V.  Lambert 199 

6.  Same — Measure  of  Damages  Recoverable — In  an  action  for 

damages  to  property  fronting  on  a  street  of  a  city  by 
reason  of  the  construction  by  a  railroad  company  of  an 
elevated  stone  wall  in  the  street  on  which  its  cars  were 
run,  the  measure  of  damages  as  to  the  lots  sold  after 
the  completion  of  the  wall,  was  the  difference  in  the 
market  value  thereof  just  before  it  became  generally 
known  that  the  work  would  be  done,  and  its  market  value 
Just  after  the  work  was  done,  and  as  to  the  lot  sold  dur- 
ing the  construction  of  the  wall  the  measure  of  damages 
was  the  difference  in  the  market  value  before  it  became 
generally  known  that  the  work  would  be  done  and  the 
market  value  at  the  date  of  the  sale  of  the  property.  Idem  199 

7.  Same — Accrual   of  Cause  of  Action — ^Where  an  injury  to 

real  estate  results  from  the  construction  of  a  permanent 
structure  the  cause  of  action  accrues  upon  the  comple- 
tion of  the  structure.    Idem. . '. 200 

8.  Dangerous    Crossings — Care   Required — Question  for    Jury 

In  an  action  against  a  railroad  company  for  killing  one 
traveling  on  a  public  highway  at  a  dangerous  crossing,  the 
central  idea  in  every  case  is  that  the  company  must  use 
such  care  and  take  such  precautions  for  the  safety  of 
travelers  as  the  character  of  the  crossing  makes  reason- 
ably necessary  for  their  safety  and  protection,  and  the 
degree  of  care  in  each  particular  case  is  governed  by  the 
facts,  and  is  a  question  for  the  Jury.  Adklsson's  Adm'r 
V.  L.,  H.  ft  St.  L.  Ry.  Co 204 

RAPE— 

1.  Assault  to  Commit — An  attemot  at  rape  includes  every  in- 

gredient of  rape  except  its  accomplishment;  that  is,  if 
the  assault  is  made  under  such  circumstances  as  that  the 
the  act  of  sexual  intercourse,  if  it  had  been  actually  ac- 
companied, would  have  been  rape,  it  would  constitute  the 
crime  of  an  attempt  to  commit  rape.  Payne  v.  Common- 
wealth   229 

2.  Same — Acts    of     Accused — Purpose     Shown — Preparation, 

Ability  and  Intention — 'Where  the  acts  of  the  accused 
were  such  as  to  show  a  purpose  on  his  part  to  have  car- 
nal knowledge  of  a  female  by  force,  or  by  her  consent, 
where  she  was  under  twelve  years  of  age,  and  that  he 
was  prepared  and  able  to  carry  such  intention  into  effect 
and  would  have  done  so,  but  for  the  flight  of  his  victim, 
he  is  guilty  of  attempted  rape.    Idem  229 
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RAPE— C(  ntlnued—  Page. 
3.  Same — Overt  Act — ^Whlle  It  is  true  that  in  order  to  make 
out  a  case  of  attempt  to  commit  rape,  there  must,  in 
addition  to  the  intent,  be  some  overt  act  in  pursuance  of 
such  intent,  but  the  overt  act  need  not  be  such  as 
amounts  to  a  technical  assault.    Idem  '. 229 

ROADS  AND  PASSWAYS— See   Telephones,  2. 

Use  of — ^Permissive — Mistake  in  Erecting  Poles  on  Road — 
The  roadway  in  question  is  a  private  one,  the  use  of  the 
public  in  it  is  permissive,  and  appellant  failing  to  show 
any  right  to  have  its  poles  erected  upon  it,  its  suit  to 
enjoin  appellees  from  cutting  down  and  removing  its 
poles  was  properly  dismissed  by  the  lower  court.  Lou. 
&  I.  R.  R.  Co.  V.  Bailey,  &c 179 

SALES — See  Judicial   Sales. 

SHIPMENT  OF  STOCK— See  R.  R.,  4,  7. 

STREET  RAILWAY— 

•1.  Action  for  Tort — Amended  Plea  for  Settlement — ^Responsive 
Plea — Tender  of  Money — In  an  action  against  a  railway 
company  for  a  tort  by  a  passenger  being  negligently 
thrown  from  its  car,  in  alighting  therefrom,  in  which  an 
amended  answer  was  filed,  pleading  a  settlement,  to 
avoid  this  plea  the  plaintiff  might  show  that  the  settle- 
ment was  obtained  when  she  was  unconscious,  and  that 
she  had  promptly  tendered  the  money  back,  and  when 
the  tender  was  refused,  paid  it  into  court,  and,  upon 
proof  of  such  tender  and  its  payment  into  court,  the 
plaintiff  was  properly  allowed  to  proceed  with  her  action. 

Louisville  Ry.  Co.  v.  Williams  168 

2.  Witness — Employe  of  Railway — Offer  to  Compromise — EJvi- 
dence  of — Competency — Bias  of  Witness — On  the  trial  of 
an  action  against  a  railway  company.  Dr.  R.  gave  testimony 
in  its  defense.  On  cross-examination,  the  plaintiff  at- 
tempted to  show  that  he  was  m  the  service  of  the  com- 
pany, and,  in  order  to  show  his  bias,  he  was  asked  if  he 
had  not,  during  the  trial,  proposed  to  compromise  it  at 
$400,  which  he  denied.  Held — That  the  proof  of  such 
offer  was  competent  to  show  the  bias. of  the  witness. 
Idem lo8 

STREETS  AND  ALLEYS— See  Municipalities,  1,  3. 
TELEPHONES— 

1.  Indictment  for  Cutting  Down  Shade  Trees— Order  Chang- 

ing Name  of  Defendant — It  was  not  error  to  permit  the 
name  of  appellant  to  be  changed  from  the  one  under 
which  it  was  indicted  to  its  true  corporate  name.  (Sec- 
tion 125,  Criminal  Code.)  Russellville  Home  Tel.  Co.  v. 
Commonwealth 132 

2.  Shade  Trees^<;onsent  of  Supervisor  of  Roads — ^ESvidence — 

As  the  supervisor  of  roads  did  not  know  the  boundary  of 
the  highway  where  the  trees  were  cut,  little  importance  is 
attached  to  his  consent  that  they  might  be  cut.    Idem..  132 
TRUSTS— 

Trustees — Legal  Presumption — The  trustee  here  was  not  au- 
thorized by  the  will  to  use  any  part  of  the  principal  with- 
out the  consent  of  the  chancellor,  and  the  record  does 
not  show  that  any  of  the  principal  was  used,  the  legal 
presumption  is,  therefore,  that  Ruth  Aldridge  faithfully 
performed  her  duties  as  trustee  of  her  sisrter,  and  at 
her  death  had  possession  of  the  fund  or  invested  it  11 
land,  and  not  having  the  trust  fund,  the  presumption  is 
that  she  invested  it  in  the  land  held  by  her.  Aldridge 
v.   Aldridge 246 
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TRUSTBH8—  Page. 
Judgment  Aganlst  Ceatul  Que  Trust— Duty  ol  Trustee— 
II  Is  Incumbent  upon  a.  trustee  to  keep  an  accurate  ac- 
count ot  his  doings  and  no  Judgment  will  be  entered  by 
the  chancellor  against  Me  cestui  que  trusts,  upon  the 
ahonlng  made  by  the  trustee,  when  the  ratnd  is  left  la 
doubt  as  to  how  the  account  really  stands.  To  ke^  an  ac- 
curate account  is  a.  primary  duty,  and  -the  chancellor  will 
afford  Wm  no  relief  against  hie  trust  estate  when  there  Is 
doubt  as  to  the  standing  of  the  account.  Potter,  4c.  v. 
Potter,   &c 189 

VKNEWR   AND   PURCHASEai— 

Sale  of  Separator— BspresB  Warranty — Action  lor  Prlce^ 
Plea  of  Breach  of  Warranty— Use  Without  Complaint — 
Appellant  purchased  of  appellee  an  engine  and  separator 
upon  an  express  warranty  "that  It  was  well  made,  of  good 
material,  and,  with  proper  management,  capable  ot  do- 
ing well  the  work  [or  which  it  was  intended." .  In  an 
action  on  the  last  note  for  the  purchase  price,  the  de- 
fendant, after  having  used  it  for  four  years,  pleaded  that 
it  was  defective.  Held- — That  where  (here  is  an  express 
warranty  there  is  no  Implied  warranty,  and  the  purchaser, 
after  using  the  machine  for  four  years,  without  offering 
to  return  It,  or  notice  to  the  seller  that  It  was  defective, 
was  without  defense  to  the  payment  of  the  note.  Guhy 
T.   N.    &    S.    Co 237 

WARRANTY — See  Vendor  and  Purchaser, 

WITNESSES— See  Attachments,  4. 


za 


en 


/S 


f 


OCT 


♦  I 


-The= 


Frankfort  Printing  Co. 

Printers  of  Anything 


Lawyers'   Printing  a   Specialty 

Briefs  Issued  on  Short  Notice 


\ 


We  Do  Any  Kind  of  Special 
Ruling  or  Binding 

Let  Us  Quote  You  Prices 


The  Frankfort  Printing  Company 


Iiteorporaltd 

227-229  Main  Street 

Frankfort^  Ky. 


THE KENTOC^y  LAW  REPORTER 

editors: 

R.  G.  HIGDON  -  T.  R.  MCBCATH 


A.  Semi-MontKlx  Magazine  PublisKin^     in 

Full  All  Decisions  of  tKe  lien- 

tucKx  Court   of  Appeals. 


TTKe    Only    I^aiKr  Magazine 
PublisKed  in  RentucKy 


Patronize  Home  Industry 


TTKe    FranKfort    Printing    Co 


Inoorporatvd 


PublisKers 


^27-239  Main  Street 


FramKfort*   Ky. 


LAW    DEPARTMENT 


UniveRity  of  lonl 


& 


i 


In  continuous  and  successful 

operation   since   the 

year  1847. 


Refers  to  its  graduatesallover 

the  Union. 


PROFESSORS  EMMET  FIELD, O.B.SEYMOUR 

AND  W.  O.  HARRIS. 


For  Catalosrues,  apply  to 


W.     O.     HARRIS.     Dean 


bepi  1- 


LOUISVILLE,  KY. 


•  .J 


V 


Jefferson  Sehool  of  law 

LOUISVILLE,  KENTUCKY. 


FACULTY. 

HON.  SHACKELFORD  MILLER,  Dsah. 

( Jadge  Jefferson  Circuit  Court,  dianoery  Branch) 

Profeesor  of  Equity,  Constitutional  Law  and  Corporations. 

HON.  THOS.  R.  GORDON, 

(Judge  Jefferson  Circuit  CoUrt,  iJommon  Pleas  Branch.) 

Professor  of  Torts,  ETidence  and  Insurance. 

BENJAMIN  F.f  WASHER,  I.L.  B. 

Professor  of  Common  Law,  Code  and  Equity  Pleading  and  Practice, 

Elements  of  Law,  Personal  Relations,  Wills  and  Ad^iinistration. 

NORTON  L.  GOLDSMITH,  LL*  B. 
Professor  of  Criminal  Law  and  Procedure,  Bailments  amd  Real  Eatate. 

ELI^OTT  K.  PENNEBAKEB,  LL.  B.,  Ssobstaby, 
Professor  of  Contracts,  Sales  and  Partnership,  Agency  and 

Negotiable  Instruments. 

L.  EDMUND  HUBER,  Libbabzah. 


BOARD  OF 

REGENTS. 

Gov.  J.  C. 

W.  Beckham. 

Theodore  Ahrens, 

ReY.  Carter  Helm  Jones 

Young  E.  Allison, 

Charles  B.  Norton, 

Ex.-Gov.  W,  0.  Bradley, 

Judge  Matt  O'Doherty, 

Charles  J.  Doherty, 

Rev.  E.  L.  Powell, 

Judge  Alexander  Dowling, 

Joshua  D.  Powers, 

R^uheu  T.  Durrett, 

Judge  J.  £.  Robblna. 

Rabbi  H.  G.  Enelow, 

Henry  L.  Stone, 

Bruce  Haldeman, 

Dr.  T.  Hunt  Stucky, 

Thomas  L.  Jefferson, 

Bennett  H.  Toung. 

Foil  coarse  covering  two  years. 

Classes  coodiicted  at  oiglit. 

Record  atteodaoce  last  ye^r. 


Catalogues   and   detaiied   information  to  be 

had  upon  application. 


JEFFERSON  SCHOOL  OF  LAW, 

Lecture   Room,  Secretary's  Office, 

First  and  Chestnut  Streets.  Kenyon    Building. 

Louisville,  Ky. 


Cot  My. 


Beginnina  Sept.  I,  1908,  when  the  Court  o(  Appeals 
enes,  the   Magazine  Edition  of  the  Kentucky  Law  ■ 
Reporter  will  be  issued  weekly  instead  of  semi-monthly. 


Pages  257-384 

?v3agazine  Edition 

lentHcky  Law 
Reporter 

Frankfort,  Ky. 


BlATES: 
Subscription 
Binding  Each  Volume 


$5  Per  Year 
$1.00 


A  Semi-Monthly  Magazine,  Reporting  in 

Pull  AU  the  Decisions  of  the 

Court,  of  Appeals 


Ite  Frankfort  PrintJag  Co. 


l\ 

0- 

0: 
t 

I: 

S 


ZX3 


•am    ! 

3C3 


#  s ; 


Pwblisljers 
1908 

Arrangements  have  been  made  whereby  the  Jiidries 
of  the  Court  of  Appeals  will  edit  their  several  opinions, 
thus  securing  a  degree  of  accuracy  that  can  not  be  ob- 
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Triple  Expansion  Ledger  are  Increasing  rapidly,  uid  our 
agents  are  unanimous  In  saylDg  it  deserves  the  name  "BMt 

on  Earth." 

It  baa  an  expansion  ot  nearly  200  per  cent  Tou  know  the  valw 
of  this  feature,  the  ease  la  inaertbig  sheets,  and  the  great  Increase  tn 
capacity  for  additional  accounts,  as  the  business  demands. 

It  Is  the  lightest  ledger  made  to-day;  weighing  less  than  lutU 
as  much  as  aJumlnum  back  ledgers.  Tou  know  that  excels  wel^t 
U  unnecessary,  and  that  bookkeepers  do  not  like  to  handle  a  ledger 
weighing  fonr  or  Bve  pounds. 

It  has  no  exposed  metal  parts  to  mar  the  desk,  a  feature  appre- 
ciated by  all  users. 
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It  has  strong,  positive,  quick-acting  mechanism. 
It  is  made  ot  absolutely  the  best  materials  obtainable,  the  bigb- 
est  grade  of  leather  and  corduroy,  with  the  finest  nickel-plated  flntsh. 
l^e  price  is  right,  enabling  the  dealer  to  meet  competition. 
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AETNA  INS.  CO.  v.  KOBARDS  TOBACCO  CO.'S  TRUSTEE. 

(Filed  AprU  r.O.  1908— Not  to  be  reported.) 

Piro  Insurance — ActloCB  for  Jxu— Surrender  of  Policy — Direction  Tor 
Peremiitory  Instruction — In  tliis  action,  InvolTing  the  liability  of  the 
appellant  oa  a  policy  of  fire  Insurance,  evidence  examined  and  htOd 
that  the  policy  vaa  surrendered  hy  the  Insured  vlth  the  intention  that 
It  should  be  cancelled  by  the  company  and  was  accepted  by  the  com- 
pany with  the  belief  and  uuderstandlng  that  It  'was  cancelled,  and  the 
peremptory  instruction  aeked  bj  appellant  should  bftve  been  granted. 

Charles  H.  Shield  and  Doney  ft  Stanley  for  appellant. 

W.  P.  UcClaln,  E.  C.  Walker  and  C.  E.  Denton  tor  appellee. 

Appeal  from  Henderson  Clrcnlt  Court. 

Opinion  of  the  court  by  Judge  Carroll,  rererslsg. 

In  December,  190C,  the  Farmers  Bank  &  Trust  Company,  aa  trustee 
In  Bankruptcy  of  E.  T.  Robards,  brought  ttalB  action  in  the  Hen- 
derson Circuit  Court  against  the  appellant  company,  to  recover  t&.OOO. 
the  amount  of  a  policy  issued  by  It  to  the  Robards  Tobacco  Company  on 
January  9,  1903.  The  property  vas  destroyed  by  lire  on  March  8,  1903. 
Tbe  pleadings  having  been  made  up,  the  case  vent  to  trial  before  a 
Jiu-y  and  a  verdict  for  the  full  amount  sued  for  was  returned. 

A  reversal  Is  af.ked  upon  two  grounds,  flrst,  that  the  motion  tor  a 
peremptory  lustruciiun  should  have  been  sustained,  and,  second,  that 
the  verdict  is  flagrantly  against  the  evidence. 

Briefly  stated,  the  contentions  ol  tbe  respective  parties  are  tbese: 
The  Insurance  company  Insists  that  on  March  2,  1903,  the  policy  waa 
voluntarily  surrendered  to  It  by  Robards,  and  cancelled  before  the 
fire.  While  Robards,  although  admitting  that  he  delivered  the  policy 
to  the  company,  claims  that  It  was  surrendered  in  order  that  the  rate 
o(  premium  might  be  adjusted  and  lowered,  and  the  policy  re-wrltten 
according  to  the  agreement  In  respect  to  premiums,  theretofore  mad^ 
between  the  parties;  and  that  it  was  understood,  when  the  policy  was 
delivered  to  the  agent,  that  it  should  continue  In  force  without  modifi- 
cation except  as  to  the  rate  o(  premium  to  be  charged.  For  the 
purpose  ol  determining  whether  or  not  the  grounds  tor  reversal,  or 
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either  of  tbem,  relied  upon,  cao  be  eustained,  It  vlU  be  neceseary  to 
Btate  with  some  detail  the  facts  shovn  by  the  record. 

The  appellee,  E.  T.  Robards,  and  his  father,  J.  T.  Robards,  -were 
partners  In  the  owaershlp  and  conduct  of  a  large  tobacco  establishment 
known  as  the  Robards  Tobacco  Company.  In  February,  1903,  J.  T. 
Robards  died,  leading  his  son,  B.  T.  Robards,  In  control  of  the  busi- 
ness. The  tobacco  company  carried  a  large  amount  of  Insurance  on 
Its  buildings  and  property.  This  Insurance  was  placed  with  several 
companlee,  one  of  tbem  being  the  appellant.     Between  December  1, 

1902,  and  February  21,  1903,  the  tobacco  company  had  taken  out 
with  Starr  t.  Thompson,  local  agents  at  Henderson,  Insurance  In 
seven  companies,  anuninting  In  the  aggregate  to  (18,000.  The  poli- 
cies leeued  by  the  appellant  company,  through  these  agents,  for 
15,000,  were  dated  January  9,  1903,  and  expired  in  one  year  from  that 
date.    Begln-nliig  in  November,  1902,  and  continuing  through  February, 

1903.  there  was  considerable  correspondence  between  E.  T.  Robards. 
acting  for  the  tobacco  company,  and  C.  R.  Nelson,  secretary  of  the 
Kentucky  and  Tennessee  Board  ol  Underwriters,  who  represented  the 
Insurance  companies  and  had  the  sole  authority  to  fix  the  rates  that 
should  be  charged'  for  premiums — as  to  the  rate  that  should  be 
allowed  on  the  property  of  the  tobacco  company.  The  correspond- 
ence showe  that  the  tobacco  company  was  complaining  about  the 
high  rate  of  insurance  it  had  been  charged,  and  was  endeavoring 
to  make  snch  improvements  and  changes  In  its  factory  as  would 
reduce  tt.  and  that  Nelson,  acting  for  the  Insurance  companies,  was 
suggesting  certain  Improvements  that  should  be  made  to  secure  a 
lower  rate,  and  promising  to  make  a  better  rate.  On  November  G. 
1902,  Nelson  wrote  Robards,  saying  that  he  would  send  one  ot  blx 
commissioners  to  re-Inspect  and  re-bate  the  risk,  and  hoped,  within 
a  few  weeks,  to  have  a  new  tobacco  schedule  which  might  possibly 
be  some  Improvement  on  the  old  one.  In  reply  to  this  letter,  Ro- 
bards wrote,  complaining  that  there  waa  a  great  Inequality  between 
the  rate  charged  bis  concern  and  some  of  the  other  factories;  and,  on 
December  9,  Nelson  wrote  Robards  that  he  bad  established  a  rate 
Of  (4.0O  on  the  factory.  On  January  10,  1903,  Robards  telegraphed 
Nelson  as  follows: 

"Improvements  agreed  on  completed  January  1st;  Buckner  In- 
spected third.  Policies  expiring,  we  decline  to  renew  as  no  induc- 
tion Is  authorized." 

On  the  same  day.  In  reply  to  this  telegram,  Nelson  wrote  that  be 
was  engaged  In  promulgating  a  new  tariff  for  tobacco  factories,  but 
was  not  yet  in  a  position  to  give  a  new  rate  on  Robards'  eatabllsh- 
ment,  but  advised  him  that,  on  any  policies  which  be  desired  to  have 
written,  the  premium  would  be  charged  at  the  last  promulgated  rate, 
and  that,  when  the  new  rate  was  made,  the  policies  could  be  re- 
formed to  meet  the  new  rate.  On  January  19,  Robards  wrote  Nel- 
son aa  follows: 

"Since  writing  you  this  morning  at  Instigation  of  Mr.  Starr,  we 
called  Mr.  Buckner  (who  waa  inspector)  up  by  telephone,  and  he 
advises  us  he  received  promulgation  of  rate  at  fS.ST  on  our  eotlre 
plant.  What  does  this  mean?  There  has  evidently  been  a  clerical 
error  made,  or  yon  are  not  living  up  to  your  agreement  with  ua." 

In  reply  to  this.  Nelson  wrote  quite  &  lengthy  letter  to  Robards, 
explaining  the  delay  in  promulgating  the  new  rates,  and  giving 
details  to  show  that  he  had  not  violated  any  agreement.  Immediately 
after  this,  Robards  went  to  Louisville,  to  see  Nelson  with  reference 
to  getting  a  reduction  In  the  rates  below  $3.37,  but  did  not  succeed 
In  aocompUshIng  his  purpose.  In  addition  to  this,  Starr,  the  local 
agent,  at  the  request  of  Robards,  went  to  Louisville  to  see  Nelson  for 
the  purpose  o(  tiytug  to  get  the  rata  reduced,  but  he  did  not  sac- 
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On  January  19,  the  rate  was  reduced  from  $4.19  to  $3.37,  and  when 
thlB  reduction  was  made,  the  local  agrents  procured  from  Robards 
the  three  policies,  including  appellant's,  that  had  been  previously 
issued  at  $4.19,  and  reduced  the  rate  on  them  to  $3.37,  returning  the 
policies  to  Robards.  After  this,  and  in  February,  four  policies  in  other 
companies  were  issued  at  the  reduced  rate.  0^  March  2,  1903,  none 
of  the  premiums  charged  for  the  policies  Issued  in  December,  Jan- 
uary or  February  had  been  paid,  and  Starr  &  Thompson,  through 
their  clerk,  Liuckett,  presented  a  bill  to  Robards  for  the  premiums.  In 
this  bill  the  rate  on  three  of  the  policies,  including  appellant's  issued 
before  January  19,  is  shown  to  be  $4.19,  and  on  the  others,  the  reduced 
rate;  but  the  premiums  on  all  of  them  were  reduced  to  $3.37,  making 
the  total  amount  $559.50,  payment  of  which  was  demanded  by  Luck- 
ett.  This  bill  Robards  refused  to  pay,  contending,  as  he  testifies, 
that  it  was  agreed  that  the  premium  sh<Hild  be  reduced  below  this 
amount.  On  the  same  day  that  Robards  refused  to  pay  the  account 
presented  by  Lruckett,  Starr,  the  local  agent,  went  to  see  him  in 
reference  to  the  matter,  and  he  declined  to  pay  the  premiums  to 
Starr.  He  admits  that  Starr  told  him  that  he  had  been  to  Louis- 
ville to  see  Nelson,  but  that  he  could  not  get  any  better  rate.  After 
declining  to  pay  Starr  the  premiums,  Robards,  at  this  interview, 
delivered  all  the  policies  to  idm,  and  they  were  received  by  Starr, 
who  took  them  to  his  office.  At  this  point,  Robards  testifies  that  he 
assigned  as  a  reason  to  Starr  for  refusing  to  pay  the  bill,  that  the 
premiums  charged  were  at  a  higher  rate  than  had  been  agreed  upon, 
and  no  allowances  had  been  made  for  the  improvements — that  he 
was  willing  to  pay  a  reasonable  rate,  and  the  rate  that  he  had  con- 
tracted for,  and  says  he  delivered  the  policies  to  have  rate  corrected. 
Starr's  version  of  tne  affair  is  that  he  told  Robards  he  must  either 
pay  the  rate  or  surrender  the  policies,  and  that  Robards  told  him 
he  could  take  them  and  cancel  them  and  then  handed  the  policies 
to  him  for  cancellation.  That  the  policies  were,  in  fact,  cancelled 
by  the  company  before  the  fire,  there  is  no  doubt.  On  the  5th  day 
of  March,  1903,  Robards  wr<yte  to  Starr  &  Thompson  a  letter.  In 
which  he  said: 

"As  your  Mr.  Starr  is  aware,  we  have  declined  to  pay  the  rate  of 
$3.35  per  hundred  as  charged  on  our  plant,  according  to  the  Ken- 
t-ucky  &  Tennessee  Board  of  Underwriters,  consequently  surrendered 
the  following  policies  under  date  of  February  23d  and  28th,  respec- 
tively, Aetna,  Royal  E)xchange,  Greenwich,  Home,  Northern  and 
Phoenix.  You  will  rememiber  that,  in  December,  we  made,  through 
the  local  inspector,  Mr.  Buckner,  an  agreement  with  the  secretary 
of  the  national  board  to  make  specific  reduction  in  our  rate,  provided 
we  should  make  cetain  improvements,  consisting  of  fire  walls,  fire 
doors,  covering  with  asbestos,  &c.  ♦  ♦  ♦  According  to  the  under- 
standing of  your  Mr.  Starr,  this  was  a  reduction  bringing  our  rate 
down  on  the  manufactory  to  less  than  2  per  cent.  We  made  the 
Improvements  according  to  the  specifications,  and  they  were  accepted 
by  the  inspector,  and,  notwithstanding  we  have  lived  up  to  the 
agreement  in  every  particular,  the  national  board  of  underwriters  have 
not.  We  have  sought,  by  correspondence  and  personal  efforts,  through 
the  secretary  at  Louisville,  the  relief,  and  have  failed.  Therefore, 
as  we  stated  to  you  some  time  ago,  should  we  have  a  loss,  we  now 
wish  to  give  you  notice  that  I  hold  the  Kentucky  and  Tennessee 
Board  liable  for  any  loss  that  might  occur  to  the  extent  of  policies 
written  and  surrendered.  We  are  ready  and  willing  at  any  time  to  pay 
a  reasonable  rate,  and  should  not  object  to,  say  not  exceeding  2^ 
per  cent,  on  entire  plant,  and  we  have  ready  money  to  pay  the  pre- 
mium on  this  amount  of  insurance  at  any  time  on  that  basis.  We 
wish  to  state,  furthermore,  for  our  own  protection,  not  that  we  have  any 
liope  of  any  recognition  from  the  Kentucky  and   Tennessee  Board 
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Of  Underwriters  under  its  present  management,  that  we  have  con — 
tracted  for,  and  will  be  in  as  soon  as  they  will  be  received  here, 
wire  glass  windows."    ♦    ♦    ♦ 

When  the  policies  were  delivered  to,  and  received  by,  Starr,  on 
March  2,  no  part  of  the  premiums  on  any  of  them  had  been  paid,  and 
on  March  4,  Starr  &  Thompson  presented  to  Robards  an  itemized 
bill  showing  that  the  premiums  would  be  $559.50  if  the  policies  had 
run  for  the  time  stipulated  In  each  of  them.  But  this  bill  was  cred- 
ited by  $473.45,  the  amount  of  the  rebate  to  which  Robards  was  en- 
titled as  the  policies  had  only  run  a  short  time,  leaving  the  amount 
of  premiums  due  by  Robards  for  the  time  the  policies  had  run,  that  is, 
from  the  time  they  were  issued  up  to  the  date  they  were  surrendered, 
$86.05;  and  this  amount  Robards  on  that  day  paid.  On  March  8, 
1903,  the  tobacco  factory  and  its  contents  were  destroyed  by  fire,  and 
a  few  weeks  thereafter  Robards  made  out  proofa  of  loss  and  forwarded 
them  to  the  respective  companies. 

The  record  does  not  show  any  conversation  or  correspondence  be- 
tween the.  companies  and  Robards  after  the  fire,  except  that  he 
made  out  and  forwarded  proofs  of  loss,  and  thus  the  matter  remained 
until  December,  1906,  when  this  action  was  brought. 

In  the  fall  of  1903,  Robards  went  into  bankruptcy,  but  in  the 
schedule  of  his  assets,  made  out  and  verified  by  him,  he  made  no 
mention  of  these  policies,  or  any  of  them;  nor  did  the  trustee  in 
bankruptcy  know  anything  about  them.  In  1905,  however,  there 
appears  to  have  been  entered  an  order  in  the  bankrupt  court  direct- 
ing the  trustee  to  sell  all  claims,  including  insurance,  that  the  tobacco 
company  held;  and  under  this  order,  they  were  sold  to  E.  T.  Ro- 
bards for  $200.  Afterwards,  in  1906,  by  another  order  made  in  the 
bankuptcy  proceedings,  it  appears  that  Robards  entered  into  an  agee- 
ment  with  his  creditors,  by  which  it  was  stipulated  that  a  part  of  the 
insurance  money,  if  any,  recovered,  should  be  paid  to  the  creditors 
and  the  balance  retained  by  Robards.  The  record  further  shows  that, 
under  this  agreement,  the  creditors  were  to  be  paid  20  per  cent,  of  any 
amount  collected  fom  the  insurance  companies,  Robards  to  retain 
80  per  cent. 

As  before  stated,  the  issue  narrowis  down  to  the  single  question, 
whether  or  not  the  policy  was  surrendered  by  Robards  for  the  pur^ 
pose  of  cancellation.  Upon  this  point,  after  a  careful  consideration 
of  the  facts  and  briefs  of  counsel,  our  conclusion  is  that  the  evidence 
of  Robards  is  conclusive  that  the  policy  was  surrendered  with  the 
intention  that  it  should  be  at  once  cancelled.  The  letter  of  March 
5 — ^the  fact  that  Robards  had  exhausted  every  efTort  to  obtain  a  re- 
duction in  the  rate  below  $3.37,  but  had  failed — the  refusal  to  pay 
the  premium  charged,  and  the  payment  of  the  amount  of  premium  due 
from  the  date  of  issual  to  the  date  of  surrender — make  this  purpose 
and  intention  on  the  part  of  Robards  plain.  And  that  the  agents  of 
the  company  accepted  the  policy  with  the  belief  and  understanding 
that  it  was  cancelled,  is  not  open  to  question.  The  theory  of  Ro- 
bards that  he  surrendered  these  policies  with  the  expectation  that 
the  company  would  yield  to  his  importunities  and  reduce  the  rate, 
is  flatly  contradicted  by  the  facts  brought  out  in  his  testimony.  Tb^ 
peremptory  instruction  asked  for  should  have  been  granted. 

Wherefore,   the  judgment  is   reversed   with  directions  for  a  new 
trial,  in  conformity  with  this  opinion. 
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CAINB  T.  RICH,  ftc. 
(Filed  April  30.  1908— -Not  to  be  reported.) 

L  TazeB — Payment  out  of  Purchase  Money — Statutes — It  wab  error 
to  compel  tfae  payment  of  the  taxes  In  question  out  of  the  purchase 
money,  aa  provided  by  section  989,  Kentuclcy  Statutes,  for  the  reason 
that  the  taxes  were  assessed  and  became  due  while  ^pelleei  were 
the  owners  of  the  property,  and  It  waa  tbetr  duty  to  pay  them  at 
the  time  prescribed  by  law.  They  Inherited  the  property  from  their 
father  and  owned  It  In  fee  subject  to  the  appellsut's  lien. 

2.  Construction  of  Statutes— Sections  989,  4024  and  4032  should  lie 
construed  together  and  when  this  Is  done,  section  939  will  not  author- 
ize purchasers  at  judicial  sales,  who  owe  the  taxes  themselveB,  to  haie 
their  own  obIlga.tionB  discharged  cut  of  tli^  purchase  money,  as 
against  a  Hen  holder  who  Is  only  secondarily  liable. 

W.  H.  AEackoy  for  appellant. 

Orle  S.  Ware  for  appellees. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  reversing. 

Samuel  Rich,  Sr.,  died  Intestate  in  1892,  domiciled  In  Kenton 
county,  Kentucky,  leaving  eight  children  and  a  grandchild  (the  a\<- 
pelleeB  here)  as  his  only  heirs.  At  hie  death,  he  was  the  owner 
of  four  pieces  of  real  estate,  situated  In  Kenton  county.  Kentucky, 
upon  all  or  which  there  was  a  mortgage  for  the  sum  of  three  thouEatiil 
Ave  hundred  dollars,  which  was  owned  by  appellant.  Caroline  CaiDn, 
After  the  death  of  their  father,  appellees  paid  the  Interest  on  tli.^ 
Indebtedness  secured  by  the  mortgage  to  appellant,  and  cibtaln'^il 
from  her  several  extensions  of  the  time  In  which  the  principal  might 
be  paid.  This  was  continued  until  the  7tb  day  of  May,  1904.  when 
appellant  Instituted  this  action  In  equity  in  the  Kenton  Circuit 
Court  to  enforce  her  Hen  on  the  land.  All  of  the  appellees  were  ma.l^ 
parties  defendant,  and  afterwards  such  proceedings  were  had  fn  the 
action  that  a  judgment  was  rendered  In  favor  of  appellant  for  b'r 
debt,  and  enforcing  her  Iten  on  the  land  described  In  the  mortgagi-. 
Under  thle  Judgment  the  property  was  sold  In  three  parcels,  and  was 
purchased  by  the  appellees,  John  S.  Rich,  Bliicber  Rich  and  Joseiili 
Bich,  respectively.  These  purchases  were  reported  by  the  com- 
missioner to  the  court,  and  In  due  time  confirmed.  Afterwards  r. 
transpired  that  the  state  and  county  taxes  on  the  property  sold,  t  '•.• 
the  years  1904,  1906  and  1906  had  not  been  paid,  and  thereupon  t:K' 
purchaseros,  after  due  notice,  made  a  motion,  under  the  statute,  'i> 
have  the  amount  of  the  taxes  summarily  ascertained  and  paid  out  oF 
the  purchase  money.  This  motion  was  resisted  by  appellant,  Caroline 
Oalne,  but  it  was  sustained  by  the  court,  and  the  taxes  ordered  to  be 
paid  out  of  the  proceeds  of  the  sale  of  the  land  described  in  the  mort- 
gage, "nie  court  also,  on  motion,  allowed  the  clerk  of  the  court  a 
penalty  of  fifteen  por  cent,  for  collecting  the  taxes.  Toallof  which  tlio 
appellant  excepted  and  prayed  an  appeal  to  this  court  to  test  the 
validity  of  the  Judgment  rendered. 

The  proceeding  to  asceriain  and  pay  the  taxes  out  of  the  purcha.^^e 
money  was  under  section  9S9  of  the  Kentucky  Statutes,  which  Is  a^ 
follows : 

"The  court  may.  In  actions  for  sale  of  real  property,  determine  sum- 
marily, wlih  or  without  written  pleadings,  the  amount  of  any  Stat.^, 
district  or  municipal  taxes  or  assessment  upon  the  property  to  be  sold 
and  shall  provide  for  the  payment  of  the  same  In  the  judgment;  and 
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If  tbe  plaintiff  tail  to  ask  therefor  the  purchaser  shall  ibe  entitled,  at 
any  time  before  the  payment  of  the  purchase  price,  to  &  credit  for  the 
amrount  thereof." 

"Uudoubtedly,  If  the  purchasers  had  heen  strangers  to  the  title,  the 
court  would  have  been  correct  In  ruling  that  they  might  under  the  forego- 
ing statute,  cause  the  taxes  on  the  land  to  be  paid  out  of  the  purchase 
money;  but  the  appellees  were  not  strangers  to  the  title;  they  and 
their  brothers  and  sisters  Inherited  the  property  In  question  at  thedr 
father's  death,  and  they  were  thereafter  Its  owners  In  fee  slmirie 
subject  to  the  Hen  which  secured  appellant's  debt  due  from  their 
father's  estate.  The  taxes  Involved  here  were  assessed  and  became 
due  while  the  appellees  were  the  owners  of  the  property,  and  It  was 
their  duty  to  pay  them  to  the  State  at  the  time  prescribed  by  law. 
This  they  failed  to  do,  and  now,  because  they  purchased  the  property 
at  Judicial  sale,  had  to  enforce  the  lien  of  appellant,  they  are  asking 
to  be  allowed  to  take  her  money  and  with  it  pay  off  the  obligation 
of  the  Common  wealth,  primarily  due  from  themselves. 

Section  4024  of  the  Kentucky  Statutes  is  as  follows: 

"All  estate,  real  and  personal,  and  all  Interest  in  such  estate,  named 
and  epectfled  in  the  tax  book,  shall  be  assessed  for  taxation,  and  the 
tax  paid  by  the  owner  thereof  to  the  persons  authorized  by  law  to 
receive  the  same  unless  otherwise  specially  provided." 

"Sec.  4032.  Any  person  having  a  Hen  on  property  upon  which  the 
owner  has  foiled  to  pay  the  taxes,  and  has  become  delinquent,  such 
Ilenholder  may  pay  tbe  taxes.  Interest  and  peneJtlea  thereon  and 
shall  be  subrogated  to  the  lien  of  the  Commira wealth,  county  or  dis- 
trict therefor,  and  the  sum  so  paid  shall  bear  legal  Interest  from  the 
date  of  payment,  and  shall  be  collectible  tn  the  same  manner  as  the 
original  claim  of  the  lien  holder." 

The  appellees  were  the  owners  of  the  property  at  tbe  time  the  taxes 
in  question  were  assessed.  Their  father  died  Intestate  in  1392.  His 
children  and  his  grandchild  were  his  heirs  at  law,  and,  upon  hla  death, 
became  Ih^  owners  of  his  real  estate  in  Kentucky.  In  1904,  1905  and 
1906  they  were  still  the  owners  of  the  properiy;  therefore,  the  state 
taxes  for  those  years  were  assessed  against  them  as  owners,  and  the 
taxes  were  due  from  them  as  owners.  The  lien  holder  (appellant)  was 
only  secondarily  liable  tor  the  taxes.  Of  course  her  lien  was  Inferior 
to  that  of  the  state  for  its  fiscal  dues,  but.  under  the  provisions  of  seC' 
tlon  4032,  she  had  a  right  to  pay  the  taxes  in  question  after  they  be- 
came due,  and  to  be  subrogated  to  the  Hen  ol  tbe  Commonwealth  for 
what  she  had  paid. 

By  what  right  then  can  It  be  Insisted  that  when  the  property  was 
sold  lo  pay  off  the  mortgage  Hen.  these  owners  could  bid  It  In  for  the 
precise  sum  due  the  appellant,  and  then,  out  of  the  proceeds,  pay  off 
the  taxes  due  the  State  from  themselves?  LiCt  us  suppose  that.  Instead 
of  going  through  the  form  of  a  Judicial  enforcement  of  the  lien  of  appel- 
lant.these  purchasers  h&il  paid  iippellant  her  debt  and  Interest  without 
suit,  could  they  have  claimed  the  right  to  withhold  from  her,  out  of 
her  debt,  a  sufflcient  sum  to  extinguish  the  lien  on  the  State  for  taxes 
which  had  been  assessed  against  themselves  as  owners?  Clearly  not. 
There  was  nothing  In  the  Judicial  proceeding  had  to  change  tbe  nature 
of  their  obligation  to  pay  the  State  taxes  assessed  against  themselves. 
Let  us  suppose  that  the  property  bad  sdii  for  a  greater  sum  than 
the  appellant's  debt  and  Interest;  would  not  she  then  have  had  the 
right  to  require  the  taxes  to  be  paid  out  of  the  surplus?  And 
assuming  that  there  was  s'.:ch  surplus,  to  whom  would  It  have  be- 
longed? C'early  to  the  appellee.  And  It  Is  not  a  matter  of  doubt. 
that,  If  there  had  been  such  a  surplus,  they  would  have  asserted  their 
right  to  It. 

Now,  as  said  before,  the  appellees  were  the  owners  of  the  property 
In  coparcenary.    The  taxes  were  assessable  and  were  assessed  against 
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them  as  ovaera.  It  waa  tbelr  datj  to  pay  tbem.  and  tbls  duty 
tbey  «lLould  have  dlacharKed.  The  fact  that  they  failed  to  perform 
the  duty  they  owed  to  the  stat«.  does  not  give  tb«m  the  right  to 
shift  this  obUgatlon  to  the  shoulders  of  appeUant. 

Sections  9S9,  4024  and  4(»32,  Ky.  Stats.,  should  be  construed  tt^ether 
and,  when  tbU  U  done,  section  989  will  not  authorize  parchaseri 
at  Judicial  sales,  who  owe  th«  taxes  themselves,  to  have  their  own 
obligations  discharged  out  of  the  purchase  money  as  against  a  lien 
bolder  who  is  only  secondarily  illable  therefor. 

Id  the  argument  at  bar  and  In  hU  brief,  counsel  for  appellees  con- 
stantly Insisted  that  they  were  not  the  owners  of  the  property,  but 
only  the  owners  of  an  equity  of  redemption.  This  position  is  un- 
Bonad.  Anciently  a  mortgi^ee  was  construed  to  own  the  title  of  the 
property  upon  which  bis  mortgage  rested,  wfatcb  became  abBOlute  at 
common  law  after  the  time  for  redemption  bad  passed.  This  prin- 
ciple has  long  since  pased  away;  and  In  Kentucky,  the  morgagee 
bas  a  lien  upon  the  land.  <but  not  a  title  to  It.  The  children  of  Samiuel 
Rich,  when  he  died  intestate,  became  the  owners  of  the  land,  as  ab- 
solutely as  ir  they  had  purchased  it  from  him  by  deed  of  conveyance; 
and  the  taxes  which  were  assessed  against  It  after  thetr  father's 
death  it  vaa  their  duty  to  pay;  and  this  obligation  was  their  own, 
and  not  an  obligation  of  the  estate  of  their  father. 

For  the  ftwegoing  reasons,  the  Judgment  Is  reversed,  wltlh  directions 
to  set  aside  the  order  allowing  the  payment  of  the  taxes  out  of  the 
purchase  money  of  the  land,  and  the  entry  of  an  order  p«rmlttlQg 
appellant  to  withdraw  the  money  in  court  for  the  purpose  of  extin- 
guishing her  Judgment  debt.  This  conclusion  obviates  the  necessity 
of  discussing.  Or  deciding,  either  of  the  other  two  interesting  ques- 
tions mooted  In  the  argument. 
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Lands — IMvtslon  of — ^Bvldence — The  evidence  here  Is  not  sufficient 
to  Justify  the  concluslou  that  any  fraud  was  practiced  upon  Mrs. 
Baker  In  the  division  of  the  land,  or  that  there  was  a  conspiracy  to 
defraud  her.  C,  made  an  advantageous  trade  in  the  division,  but 
this  fact  alone  Is  not  sufficient  to  authorize  the  setting  aside  of  the 
deeds.  In  brief.  It  appears  that  Mrs.  Baker  simply  made  a  bad  trade 
In  the  division  and  is  seeking  to  be  released  therefrom.  Her  petition 
was  prc^erly  dlamisaed  by  the  court  below. 

Will  Linn  and  N.  B.  Bamett  for  appellants, 

James  H.  Coleman  and  Zeb  A.  Stewart  for  appellees. 

Appeal  from  Calloway  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  affirming. 

On  May  21,  1903,  Matthew  Wicker,  a  resident  ot  Calloway  county. 
Kentucky,  died  Intestate,  seized  in  fee-simple  of  Hve-elghta  ot  a  sec- 
tion of  land  lying  In  said  county.  He  left  surviving  him  three  children 
and  oue  grandchild  aa  bis  only  heirs  at  law;  the  appellant,  Mrs.  M. 
J.  Baker,  wife  of  W.  H.  Baker,  and  appellees,  Mrs.  S.  A.  Cooper,  wife 
of  appellee  J.  W.  Cooper,  and  W.  D.  Wicker  being  the  children,  and 
Mrs.  Cora  Barton,  wife  of  appellee  C.  G.  Barton,  being  the  grand- 
child.   In  June,  after  the  death  of  Matthew  Wicker,  appellee.  W.  D. 
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Wicker,  filed  his  petition  In  the  Calloway  Circuit  Court,  asklner  that 
said  land  be  divided  In  kind  among  the  heirs.  Soon  after  W.  D. 
Wicker  filed  his  petition,  a  conference  of  the  heirs  was  called  to  meet 
at  the  home  of  said  Wicker.  The  purpose  of  this  conference  was  to 
determine  what  compensation  should  be  paid  W.  D.  Wicker  for  his 
services  in  taking  care  of  his  father.  At  this  time,  Mrs.  Baker  and 
her  husband  were  living  upon  eighty  acres  of  the  land,  W.  D.  Wicker 
upon  another  tract  of  eighty  acres,  and  Barton  and  wife  upon  a  third 
tract  of  eighty  acres;  while  Cooper  and  wife  were  occupying  the 
remaining  tract,  consisting  of  160  acres.  Cooper  proposed  that  the 
heirs  take  the  tracts  upon  which  they  lived,  and  that  he  compensate 
the  other  heirs  for  the  additional  land  he  should  receive.  Following: 
this  suggestion,  which  was  acquleisced  in  by  the  others,  he  agreed  to 
pay  Mrs.  Barton  the  sum  of  %426,  W.  D.  Wloker  the  sum  of  $275,  and 
appellant,  Mrs.  Baker,  the  sum  of  $75.  Thereafter  the  parties  met 
in  Murray,  and  deeds  were  executed  In  conformity  with  this  agree- 
ment. Subsequently  the  appellant,  Mrs.  Baker  (the  plaintiff  below) 
Instituted  this  action,  charging  Cooper,  Wicker  and  Barton  with, 
having  entered  Into  a  conspiracy  to  cheat  and  defraud  her,  and  ask- 
ing that  the  deeds  be  set  aside.  From  a  Judgment  dismissing  the 
petition,  this  appeal  Is  prosecuted. 

According  to  the  evidence  for  appellant,  appellee  Cooper  called  at 
her  home  and  said  that  the  other  heirs  had  agreed  to  trade  with  him, 
and  he  would  make  the  trade  provided  he  could  make  a  trade  with  her. 
He  then  asked  her  if  she  would  take  the  land  upon  which  she  lived 
and  be  satisfied.  She  said  "no;"  that  she  thought  she  was  "entitled 
to  something  in  addition  to  that."  She  then  suggested  that  they  go 
over  and  discusa  the  matter  with  her  husband,  who  was  at  work  in 
an  adjoining  field.  iShe  then  asked  Cooper  what  he  had  given  her 
brother  (W.  D.  Wicker),  and  he  said  "nothing,"  but  that  he  had 
given  Barton  $400.  He  then  agreed  to  give  appellant  $50,  but  appel- 
lant told  him  she  thought  she  ought  to  have  more  than  that;  that  all 
she  wanted  was  to  get  what  the  other  children  received.  Cooper  stated 
that  the  land  could  not  be  divided  in  kind,  and  that  it  would  cost 
$400  or  $^00  tx>  have  the  property  sold  and  divided.  The  considera- 
tion recited  in  her  deed,  In  addition  to  the  eighty  acres,  was  $75. 
The  consideration  In  Mrs.  Barton's  deed  was  $425  In  addition  to  the 
land.  The  deed  to  Wicker  did  not  state  any  money  consideration  In 
addRion  to  the  land.  After  the  party  reached  Murray,  where  they 
went  to  execute  tiie  deeds,  Mrs.  iBaker's  brother  stated  In  her  presence, 
that  he  was  to  get  nothing  in  addition  to  his  land  Willie  Baker,  her 
husband's  son,  also  testified  to  the  fact  that  Cooper  had  stated  it  would 
cost  $400  or  $500  to  sell  the  land  and  divide  the  proceeds,  and  that  W. 
D.  Wicker  was  to  receive  nothing  in  addition  to  the  land. 

Appellee,  J.  W.  Cooper,  testified  that  the  heirs  met  on  the  24th 
of  June,  and  he  asked*  them  what  they  would  take  to  lot  him  have  the 
home  place.  Ebch  one  told  him  about  what  he  would  take.  They 
could  not  agree  In  regard  to  the  price  that  evening.  The  next  morn- 
ing, W.  D.  Wicker  proposed  to  take  $275  and  eighty  acres  of  land. 
Cooper  agreed  to  give  it  If  he  could  trade  with  Mrs.  Baker  satisftus- 
torily.  Barton  proposed  to  take  $425  and  eighty  acres  of  land.  Cooper 
then  went  over  to  see  appellant,  Mrs.  Baker,  and  asked  her  what  she 
would  take.  She  stated  she  did  not  know  what  to  say,  but  would  have  to 
go  and  see  her  husband.  She  then  went  out  to  the  field,  where  her  hus- 
band was,  and,  after  stating  the  matter  to  him,  she  agreed  to  accept 
eighty  acres  and  $50.  Cooper  then  left  with  the  understanding  that 
they  were  to  meet  at  his  house,  provided  he  traded  with  the  others. 
Thereafter,  Baker  met  him  on  the  road  and  told  him  they  were  going 
to  back  out  unless  they  got  $100.  Cooper  told  him  they  could  do 
as  they  pleased;  that  he  would  not  give  any  more.    Mrs.  Baker  said 
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It  looked  like  she  ought  to  hare  more.  Cooper  told  her  he  vould 
not  give  any  more.  Appellant  then  started  away,  but  turned  around 
and  told  him  she  would  take  fTG.  Cooper  agreed  to  give  thl^  amount, 
and  the  whole  party  then  came  Into  town  to  make  the  deeds.  Cooper 
denied  s&rlng  to  Mrs.  Baker  that  W.  D.  Wicker  was  to  get  nothing 
In  addition  to  the  land.  He  did  tell  her,  howerer,  that  Barton  was 
to  receive  |4ZG,  but  denied  having  entered  Into  any  ctmsplrac;  with 
Barton  and  Wither  to  defraud  ai^ellant. 

W.  D.  Wicker  testified,  and  denied  that  he  had  told  Mrs.  Baker 
that  he  was  to  receive  nothing  In  adltlon  to  the  land;  also  denied 
having  entered  Into  a  conspiracy  to  defraud  her. 

C.  O.  Barton  testified  to  the  same  effect,  and  stated  that,  at  the  time 
the  deeds  were  made,  appellant  knew  exactly  wliat  each  was  to  receive. 

The  testimony  as  to  the  value  of  the  different  tracts  of  land  is  very 
confiicting.  We  are  of  opinion,  however,  that  the  evidence  given 
by  those  who  seemed  to  be  beat  posted  as  to  the  value  of  the  differ- 
ent tracts  la  to  the  effect  that  the  Barton  tract  of  eighty  acres  is  worth 
about  11,000;  the  W.  D.  Wicker  tract,  shout  11,200;  and  the  Baker 
tract  about  (1,400.  This  being  the  case,  the  amount  received  by 
each  of  the  helra  was  as  follows:  Barton,  f  1,425;  Wicker,  tl,4TS; 
Baker,  $1,475.  The  160  acres  of  land  received  by  Cooper  was  worth 
about  (2,600. 

Appellant's  chief  ground  of  complaint  la  that  she  did  not  receive 
a  sum  equal  to  that  received  by  the  other  heirs;  that.  If  she  had 
known  what  they  received,  she  would  not  have  made  the  trade: 
Willie  she  claims  that  Cooper  told  her  that  Barton  was  to  receive  only 
(400,  It  Is  nevertheleaa  true  that  she  did  know,  prior  to  the  execution 
of  the  deed,  that  Barton  had  received  (425.  She,  therefore,  knew 
wbat  one  of  the  heirs  received,  and,  on  this  account,  then,  she  cei^ 
talnly  has  no  cauee  to  complain.  As  to  whether  or  not  she  knew  what 
Wicker  received,  the  evidence  is  very  conflicting.  While  she  swears 
that  both  Cooper  and  Wleker  told  ber  the  latter  was  to  receive  noth- 
ing, and  that  she  would  not  have  made  the  trade,  bad  she  known  what 
Wicker  was  to  receive,  she  nowhere  swears  in  positive  terms  that 
ehe  did  not  know.  On  the  other  hand,  C.  G.  Barton  swears  that, 
before  the  execution  of  the  deed,  ehe  did  know  what  each  of  the  heirs 
was  to  receive. 

The  evidence  is  not  sufficient  to  fustlfy  the  concluslini  of  any  fraud 
or  conspiracy  on  the  part  of  Cooper,  Barton  and  Wicker.  Barton 
and  Wicker  each  made  his  own  trade,  and  fixed  the  amount  wbich 
be  was  to  receive.  The  amount  that  they  received  was  substantially 
the  same  as  that  received  by  the  appellant,  Mrs.  Baker,  for  the  land 
which  they  got  was  Inferior  in  quality  to  that  which  she  boMs.  There 
can  be  no  doubt  that  Cooper  made  a  good  trade,  so  far  as  he  was 
concerned,  with  each  of  his  brothers  and  sisters.  Barton  and  Wicker, 
hoowever,  ar©  not  complaining.  Mrs.  Baker  complains  on  the  ground 
that  she  did  not  receive  as  much  as  Barton  and  Wicker.  We  fail  to 
see  any  ground  lor  this  complaint,  as  she  received  substantially  the 
same  as  Barton  and  Wicker.  It  was  not  al'eged.  or  shown,  that  Mrs. 
Baker  was  mentally  Incompetent  to  contract.  We  think  the  evidence 
dhows  that  she  simply  made  a  bad  trade,  and  Is  now  seeking  to  be 
released  therefrom.  If  we  were  satisfied  that  any  fraud  was  prac- 
ticed upon  her,  we  would  not  hesitate  to  direct  that  the  deeds  be  act 
aside.  Cooper  undoubtedly  made  an  advantageous  trade;  but  this 
fact  alone  is  not  sufficient  to  authorize  the  setting  aside  of  the  deeds. 
Sucb  was  the  view  ol  the  chancellor,  and  fOr  the  reasons  given,  the 
Judgment  is  affirmed. 
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PUTNAM  V.  COMMONWEALTH. 

(Filed  May  1,  1908— Not  to  be  reported.) 

Appeals— Failure  to  File  Transcript — Agreement  to  Waive  Such 
Failure — Section  348,  Criminal  Code,  Is  a  limitation  upon  the  jurisdic- 
tion of  the  Court  of  Appeals,  and  an  agreement  by  the  Common- 
wealth's attorney  to  waive  the  failure  to  file  the  transcript,  does 
not  vest  the  court  with  jurisdiction,  and  the  appeal  herein  is  dis- 
missed. 

S.  A.  Russell  for  appellant. 

James  Breathitt  and  Theo.  B.  Blakey  for  appellee. 

Appeal  from  Marion  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  dismissing  appeal. 

Appellant  was  convicted  of  a  misdemeanor.  At  the  judgment  term 
he  was  granted  an  appeal  to  this  court.  But  he  did  not  file  the  tran- 
script with  the  clerk  of  this  court  within  sixty  days  after  the  appeal 
was  granted,  nor  did  he  obtain  or  apply  for  an  extension  of  time 
for  that  purpose.  The  Commonwealth's  attorney  for  the  district  and 
appellant's  counsel  have  filed  an  agreement  up  here,  in  which  they 
stipulate  that  appellant's  failure  to  perfect  his  appeal  seasonably 
shall  be  waived  by  the  Commonwealth,  as  the  representative  of  the 
latter  is  particularly  anxious  to  have  the  important  public  question 
Involved  In  the  merits  authoritatively  passed  upon  for  guidance  in 
future  similar  prosecutions. 

The  attorney  general,  however,  declines  to  accede  to  that  agree- 
ment, upon  the  ground  that  the  statute  giving  jurisdiction  on  appeal 
to  this  court  In  such  cases,  does  not  authorize  it  to  be  vested  even  by 
consent  of  parties  In  spite  of  a  statute  fixing  the  conditions  upon 
which  It  may  be  exercised.  Nor  Is  it  clear  that  the  court  could  be 
vested  with  jurisdiction  by  consent  of  the  parties. 

The  Criminal  Code  of  Practice,  section  348,  provides  on  this  sub- 
ject: 

"The  appeal  must  be  prayed  during  the  term  at  which  the  judgment 
is  rendered,  and  shall  be  granted  upon  the  condition  that  the  record 
be  lodged  In  the  clerk's  ofiice  of  the  Court  of  Appeals  within  sixty 
days  after  the  judgment." 

This  court  has  consistently  construed  this  section  of  the  Code  as 
being  a  limitation  upon  our  jurisdiction,  It  being  said  in  Common- 
wealth V.  Barbour,  29  Ky.  Law  Rep.,  622: 

"The  record  was  filed  In  this  court  ♦  ♦  ♦  not  within  sixty  days 
after  the  decision  complained  of.  The  appellee  makes  no  objection 
to  the  record's  not  being  filed  In  time,  but  the  court  has  no  jurisdic- 
tion unless  the  record  Is  filed  In  sixty  days." 

(Commonwealth  v.  Schlltzbaum,  25  Ky.  Law  Rep.,  1022;  Atkinson 
V.  Commonwealth  ,102  Ky.,  94;  Stamper  v.  Commonwealth,  30  Ky  Law 
Rep.,  1296;   Clark  v.  Commonwealth,  decided  April  16,  1908.) 

The  record  presents,  therefore,  only  a  moot  question,  which  the 
court  Is  not  at  liberty  to  decide. 

Appeal  dismissed. 


SLONE  V.  COMMONWEALTH. 

(Filed  May  1,  1908— Not  to  be  reported.) 

1.  Homicide— Instructions — Evidence — There  was  evidence  tending 
to  show  that  deceased  and  Combs  were  acting  In  concert  attacking 
Slone,  and,  If  this  was  true,  he  had  the  right  to  take  Into  considera- 
tion the  danger  at  the  hands  of  both  of  them  in  determining  what 
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was  neceesary  In  ble  Belf-defenee.  It  was  error,  tberefore,  for  tho 
lower  court  to  predicate  Slone's  right  oC  defense  wholly  upon  the 
dAnger  at  the  bande  ol  deceased. 

2.  Dying  declarations — All  that  deceased  said  In  hie  dying  declara- 
tion may  be  proved,  but  what  be  eald  on  another  occasion  con  not  be 
admitted. 

3.  Evidence — Ab  to  Declarations  Before  Homicide — It  was  error  to 
allow  proof  of  declaradons  made  by  Combs  before  the  homicide  as  to 
wbat  be  and  deceased  had  done.  This  could  not  be  given  because  it 
tended  to  confirm  Combs'  testimony. 

Walter  S.  HarkiDS,  Joseph  D.  Harkins  and  W.  H.  May  for  appellant. 

James  Breathitt  and  Theo.  B.  Blakey  lor  appellee. 

Appeal  from  Floyd  Circuit  Court. 


Opinion  of  the  < 


I  by  Judge  Hobson,  reversing. 


C.  C.  Slone  was  Indicted  for  the  murder  of  Joe  Maggard.  On  a  trial 
of  the  case,  he  was  found  guilty  of  voluntary  manslaughter,  and  bis 
punishment  fixed  at  two  ytars  in  the  penitentiary.  The  court  entered 
Judgment  upon  the  verdict,  and  he  appeals. 

The  shooting  occurred  on  Sunday,  April  17.  1905,  at  Allen  City,  In 
Floyd  county.  Slone  bad  a  raft  there,  and  wanted  some  money  to  pay 
some  bands.  He  went  to  the  store  of  a  man  named  Akres.  In  which 
Maggard  was  clerk.  He  asked  Maggard  to  cash  a  check  of  (10  for 
him.  Maggard  could  not  do  tbls,  but  gave  blm  IS,  which  he  charged 
to  Slone  as  cash.  Slone  then  bought  a  pair  of  shoes  for  bis  wife, 
which  he  also  charged  to  him.  Maggard  invited  Slone  to  drink  with 
him,  and  they  then  drank  out  of  a  bottle  which  Slone  bad.  After 
drinking  the  whisky,  they  went  across  the  street  together  and  drank 
cider  at  another  place,  after  which  they  returned  to  the  store  of 
Akres;  and,  when  Slone  got  ready  1o  go  borne,  he  looked  at  the  shoes 
which  Maggard  had  tied  up  for  him,  and  told  Maggard  they  were 
not  the  shoes  he  had  bought.  A  dlfHculty  followed.  In  which  Slone 
punched  Maggard  with  bis  pistol.  At  this,  Maggard  ordered  Slone 
out  of  the  house,  and  was  following  bim  with  bis  pistol,  when  Hiram 
Gibson  knocked  the  pistol  up  and  it  went  off.  Maggard  went  to  the 
door,  and,  patting  his  breast,  called  upon  Slone  to  shoot,  and  taunted 
bim  with  being  a  coward.  Both  had  tbelr  pistols  In  their  hands  and 
finally  both  got  out  on  the  ground  and  were  quarreling,  each  with  bis 
pistol  In  his  hand.  Hiram  Gibson  was  between  them,  endeavoring  to 
quiet  the  trouble.  At  this  Juncture,  Henry  Combs,  who  was  about 
forty  yards  oO.  ran  down  to  where  they  were,  with  bis  hand  In  his 
pocket.  Slone  caught  hla  arm  and  pulled  the  band  out  of  the  pocket, 
and  when  the  band  came  out  of  the  pocket,  he  had  his  pistol  In  It. 
At  this  Juncture  a  shooting  occurred.  The  proof  of  the  Common- 
wealth Is  to  the  effect  that  Slone  first  shot  Maggard  and  then  turned 
and  shot  at  Henry  Combs,  and  while  he  was  so  turned,  Maggard  shot 
him  twice  In  the  back,  while  Henry  Combs  was  trying  to  shoot  him 
vltb  the  pistol  which  he  had.  but  It  would  not  go  off;  that  Maggard 
tben  dropped  his  pistol  and  left,  and  Slone  followed  him;  that  Klag- 
gard  said  to  Slone:  "Don't  shoot  me  any  more.  I  am  killed;"  hut 
tliat  Slone  then  shot  him  a  second  lime.  The  proof  for  the  defendant 
Is  to  the  effect,  by  himself,  Gibson  and  Combs,  that,  when  Combs 
ran  down  there.  Slone  said,  "Boys.  I  can't  shoot  with  you  both;"  that 
about  that  thne  Combs  shoved  bis  pistol  against  Slone  and  that  It 
failed  to  go  off;  that  Slone  tben  went  to  shooting  at  Combs,  and  that 
Combs  got  behind  a  tree;  that  then  Slone  wheeled  and  shot  at  Mag- 
gard, who  had  been  shooting  at  htm  while  be  was  shooting  at  Combs; 
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that  MagKud  turned  to  leave,  and  that  Slone  sbot  him  after  he  turned, 
but  that  he  did  not  follow  htm.  Slone  had  two  shots  in  the  back, 
which  iDdlcted  serious  wounds.  He  was  also  wounded  In  the  leg.  Mas- 
g&rd  was  shot  twice  In  the  chest,  either  of  the  wounds  being  fatal, 
Slone  testified  that  Maggard  did  not  say  to  him,  "Don't  shoot  me 
again.  Tou  have  killed  me;"  and  there  was  \)root  tending  to  show 
that  the  shooting  all  occurred  In  a  very  tew  seconds  after  It  began. 
Slone  testified  that  he  and  Maggard  were  friends,  and  that  there  had 
been  no  III  feeling  between  them;  but  be  proved,  hj  other  witnesses, 
that  Msggard  had  made  threats  to  kill  htm,  and  had,  on  other  occa- 
^  elons,  tried  to  put  these  threats  Into  execution.  On  these  facta,  the 
*  circuit  court,  In  Instructing  the  Jury  on  aelt-defense,  predicated  Slone's 
right  of  self-defense  wholly  upon  the  danger  at  the  hands  of  Maggard. 
This  waa  error;  for  there  was  evidence  tending  to  show  that  Maggard 
and  Henry  Combs  were  acting  In  concert;  and,  It  Slone  was  attacked 
by  both  of  them,  he  had  a  right  to  take  Into  consideration  the  danger 
at  the  hands  of  both  of  them.  In  determining  what  was  necessary  in 
hla  self-defense.  Instruction  4,  given  by  the  court,  should  have  read 
as  follows  : 

"Although  the  Jury  may  believe,  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant,  C.  C.  Slone,  shot  and  killed  Joe  Mag- 
gard, BtlU.  If  they  further  believe  that  at  the  time  he  did  the  shoot- 
ing and  killing,  as  aforesaid,  he.  C.  C.  Slone.  had  reasonable  grounds 
to  believe,  and  did  believe,  that  the  said  Joe  Maggard  or  Henry  Combs, 
acting  In  concert  with  him,  was  then  and  there  about  to  Inflict  upon 
him,  the  said  C.  C.  Slone,  death  or  great  bodily  harm,  then  the  defend- 
ant had  the  right  to  use  such  means  aa  was  necessary  or  ressoua.bIy 
appeared  to  him  to  be  necessary  to  avert  the  Impending  danger,  real 
or  apparent,  and  If  you  believe  that.  In  shooting  and  killing  the  said 
Joe  Maggard,  be  (C.  C.  Slone)  used  only  such  means  as  was  neces- 
sary, or  reasonably  appeared  to  him  to  be  necessary,  to  avert  said 
d^ger,  then  you  will  find  him  not  guilty  on  the  grounda  of  self-de- 
tenae  and  apparent  necessity." 

'  In  the  second  Instruction  given  by  the  court,  he  directed  the  Jury 
to  And  the  defendant  guilty  of  manslaughter.  On  another  trial  the 
court  will  use  the  words  "voluntary  manslaughter"  In  place  of  "man- 
alaughter."  In  this   Inslructlon  and   In  No.  3. 

The  dying  declaration  of  Maggard  was  properly  admitted  as  the 
proof  waa  sufficient  to  show  that  he  made  It  In  extremis  and  after  he 
had  given  up  all  hope  of  recovery.  But  proof  was  Incompetent  thai 
Maggard,  at  another  time,  said  that.  If  he  died  and  Slone  got  well, 
he  did  not  wish  him  prosecuted.  All  that  Maggard  said  In  the  dying 
declaration  as  to  the  circumstances  of  the  homicide,  may  be  proved, 
but  what  he  said  on  another  occasion,  not  as  a  dying  declaration  or 
as  to  his  personal  wishes,  can  not  be  admitted.  Henry  Combs  testi- 
fied on  the  trial  as  a  witness  for  the  defendant.  The  court  allowed 
proof  of  declarations  made  by  Henry  Combs  before  the  homicide 
aa  to  whaflie  and  Maggard  had  done.  This  proof  should  not  have  been 
admitted,  aa  it  only  tended  to  confirm  the  testimony  of  Henry  Combs, 
and  could  not  be  given  In  evidence  for  that  purpose.  The  court 
properly  allowed  the  proof  of  the  statements  by  Hiram  Gibson  as  to 
who  fired  the  first  shot,  as  Gibson  denied  making  the  statement  and 
testified  differently  on  the  trial.  The  court  also  properly  charged  the 
Jury  that  the  evidence  was  only  to  be  considered  by  them  to  contra- 
dict Hiram  Qlbson  and  not  as  substantive  testimony. 
Judgment  reversed    and  cause  remanded,  for  a  new  trial. 
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(Filed  May  1,  1908— Not  to  be  reported.) 

Indictments — Malicious  Shooting — Instructions — Appellant's  plea  was 
that  he  did  not  intend  to  shoot  the  marshal,  and  that  the  firing  of  the 
pistol  was  accidental.  The  court  erred  in  failing  to  submit  his  defense 
to  the  jury,  and  in  instructing  the  Jury  as  to  the  law  of  self-d^efense. 

W.  H.  Blanton  and  O.  H.  Pollard  for  appellant. 

N.  B.  Hays,  D.  B.  Redwine  and  Chas.  H.  Morris  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  reversing. 

Appellant  was  indicted  for  the  crime  fixed  by  section  1166  of  the 
Kentucky  Statutes,  for  the  willful  and  malicious  shooting  at,  with 
intent  to  kill,  James  L.  Stidman,  but  without  wounding  him.  The  facts 
produced  upon  the  trial,' as  they  appear  in  the  record,  are,  in  substance, 
as  follows:  While  crossing  a  street  in  Jackson,  appellant  was  seen 
to  take  a  pistol  from  one  pocket  and  place  it  in  another.  The  mar- 
shal of  the  city  was  informed  of  this  fact,  and  he  followed  appellant 
into  a  store,  where  he  was  standing  at  a  counter  talking  to  a  clerk, 
walked  up  to  appellant's  back,  laid  his  hand  on  his  shoulder,  and  said 
to  him,  "Jim,  give  me  that  pistol."  The  marshal  and  another  wit- 
ness testified  that  he  drew  his  pistol,  turned  and  pointed  it  at  the 
breast  of  the  marshal,  who  knocked  it  up  and  it  fired,  the  ball  enter- 
ing the  ceiling  of  the  room.  The  marshal  left  the  room  and  appellant 
was  shortly  thereafter  arrested.  Appellant  testified  that  he  turned 
with  the  intention  of  complying  with  the  marshal's  request,  and,  in 
handing  him  the  pistol,  the  marshal  became  excited  and  knocked  the 
pistol  up,  and  It  "went  off"  accidentally.  Appellant  introduced  a  wit- 
ness who  tended  to  corroborate  him.  This  was  all  the  evidence  intro- 
duced. 

The  court  instructed  the  Jury  on  the  offense  described  in  the 
indictment  and  coupled  with  it  an  instruction  on  self-defense,  and 
then  gave  an  instruction  on  the  lower  degree  of  the  offense  as  de- 
fined in  section  1242  of  the  Statutes,  and  coupled  with  it  an  instruc- 
tion on  self-defense,  and  then  gave  a  separate  instruction  on  self- 
defense.  The  fourth  instruction  was  upon  the  question  of  reason- 
able doubt.  The  court  further  instructed  the  Jury  that,  if  they  be- 
lieved, from  the  evidence,  beyond  a  reasonable  doubt,  that  defendant 
was  guilty,  but  had  a  reasonable  doubt  as  to  the  degree  of  the  offense 
committed,  they  should  find  him  guilty  of  the  lesser  offense  as  de- 
fined in  instruction  number  2. 

The  court  erred  in  coupling  with  the  instructions  the  law  of  self- 
defense,  and  in  giving  a  separate  instruction  thereon.  There  was  not 
a  scintilla  of  proof  that  the  marshal  made  any  attempt  to  injure 
appellant,  and  appellant  did  not  pretend  that  he  was  acting  in  self- 
defense  when  the  shot  was  fired.  His  only  plea  was  that  he  did  not 
Intend  to  shoot  at  the  marshal,  and  that  the  firing  of  the  pistol  was 
an  accident;  and  the  court  erred  in  failing  to  submit  his  defense  to 
the  Jury.  (French  v.  Commonwealth,  28  Ky.  Law  Rep.,  64,  and  Howard 
V.  Commonwealth,  26  Ky.  Law  Rep.,  465.) 

The  court,  on  another  trial,  if  the  evidence  is  the  same,  should  give 
in  substance,  the  following  instructions.  First:  If  the  Jury  believe, 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant! 
In  this  county,  before  the  finding  of  the  indictment,  did  willfully  and 
maliciously  shoot  at  James  L.  Stidman,  with  intent  to  kill  him,  but 
without  wounding  him,  then  they  will  find  the  defendant  guilty  and 
fix  his  punishment  at  confinement  in  the  penitentiary  for  not  less 
than  one,  nor  more  than  five  years. 
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Second.  If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  tn  this  county,  and  wtthln  twelve  months 
before  the  finding  of  the  Indictment  herein,  did.  In  a  sudden  aSray, 
or  In  sudden  heat  and  passion,  without  previous  malice,  and  not  in 
self-defense,  shoot  at  James  L.  Stldman,  without  wounding  him,  then 
the  jury  will  And  the  defendant  guilty  of  shooting  In  sudden  heat 
and  passion,  or  In  eudden  affray,  and  will  fix  his  punishment  by  a  fine 
of  not  less  than  fSO.OO  nor  more  than  (500.00,  or  confinement  in  Jail 
for  not  less  than  sis  nor  more  than  twelve  months,  or  both,  in  the 
discretion  of  the  jury. 

Third.  If  the  jury  believe,  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  has  been  proven  guilty,  yet.  If  they  have 
a  reasonable  doubt  as  to  the  degree  of  the  offense  which  be  com- 
mitted, that  Is,  whether  of  malicious  shooting,  as  defined  in  the  first 
Instruction,  or  shooting  In  sudden  heat  and  passion,  or  sudden  affray, 
as  defined  In  the  second  instruction,  then  they  will  find  him  guilty  of 
the  lesser  offense,  as  defined  In  Instruction  number  two. 

Fourth:  If  the  jury  believe,  from  the  evidence,  that  the  defendant, 
when  the  shot  was  fired,  had  no  Intention  of  shooting  at  Stldman,  and 
the  pistol  was  accidentally  discharged,  then  they  will  find  for  the 
defendant. 

Fifth.  If,  upon  the  whole  case,  the  jury  have  a  reasonable  doubt  as 
to  the  defendant's  having  been  proven  guilty,  they  will  acquit  him. 

Appellant  also  complains  of  improper  remarks  made  by  the  prosecut- 
ing attorney.  In  his  closing  argument  to  the  jury.  It  Is  not  necessary  to 
repeat  them,  but  la  sufficient  to  say  that  they  were  Improper  and 
ought  not  to  have  been  permitted  by  the  court.  However,  they  were 
not  snfflcleatly  prejudicial,  of  themselves,  to  have  authorized  a  rever- 
sal of  the  Judgment. 

I\>r  these  reasonB,  the  judgment  of  the  lower  court  is  reversed 
and  remanded,  tor  further  proceedings  consistent  herewith. 


BURT  &  BRABB  LUMBER  CO.  v.  HURST,  &c. 
(Filed  May  1,  190S— Not  to  be  reported.) 

1.  Instructions— Error  to  Submit  Law  and  Facts — The  instruction 
complained  of  Is  erroneous  In  that  It  submits  both  the  law  and  facts 
to  the  jury. 

2.  Rule  of  Caveat  Emptor — An  ofilcer  selling  land  under  execution 
does  not  act  as  agent  of  the  plaintiff.  The  sale  Is  made  by  law,  and 
the  rule  of  caveat  emptor  appliee  to  such  sales. 

James  H.  Jeffries  for  appellant. 

J.  G.  &  3.  S.  Forrester  and  W.  P.  Hall  for  appellees. 

Appeal  from  Harlan  Circuit  Court. 

Oplnloa  of  the  court  by  Judge  Hobson,  reversing. 

Appellees,  M.  B.  Hurst,  &c.,  brought  this  suit  against  the  Burt  ft 
Brabb  Lumber  Company  to  recover  damages  lor  some  poplar  trees  cm 
by  the  Burt  ft  Brabb  Lumber  Co.  from  land  which  they  alleged  they 
owned.  The  defendant  admitted  the  cutting  of  the  trees,  but  denied 
that  the  land  was  the  property  of  the  plaintiffs.  The  plaintiffs  claim 
the  land  under  a  patent  issued  to  Lewie  Harris,  on  a  survey  made 
August  7,  1873.  The  defendant  claimed  that  this  patent  lapped  upon 
an  older  patent.  No.  6436,  Issued  to  David  Turner  upon  a  survey 
made  June  7,  1S4Z.  As  the  Turner  patent  was  older  than  the  Harris 
patent,   the   case   turned  entirely  upon   the  location  of  the  Turner 
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patent  If  the  Turner  patent  was  located  as  claimed  by  the  defend- 
ant. It  Included  the  trees  in  controversy.  If  It  was  located  as  claimed 
by  the  plaintiffs,  it  did  not  include  them.  Lewis  Harris  was  a  son-in- 
law  of  David  Turner.  The  defendant  introduced  on  the  trial  a  son  of 
David  Turner,  who  carried  the  chain  in  the  original  survey.  He 
located  the  lines  of  the  patent  as  claimed  by  the  defendant,  and  testi- 
fied that  the  comers  and  lines  were  marked  in  that  survey,  and 
identified  a  number  of  the  marked  trees  still  on  the  ground. 
The  defendant  proved  the  same  facts  by  another  son  of  David  Turner, 
and  by  Wilson  Lewis,  a  grandson  who  lived  with  him.  The  plaintiffs, 
on  the  other  hand,  introduced  some  proof  tending  to  show  that  the 
patent  was  located  as  claimed  by  them;  but  the  proof  as  to  the 
marked  lines  and  comers  on  the  ground  decidedly  preponderated  in 
favor  of  the  defendant.  The  jury  found  for  the  plaintiffs,  and  the 
defendant  appeals. 

The  court,  in  effect,  instructed  the  jury  simply  that,  if  they  believed, 
from  the  preponderance  of  the  testimony,  that  the  defendant  cut  any 
timber  upon  the  lands  set  out  in  the  petition,  which  the  jury  believed 
were  lands  of  the  plaintiffs,  they  should  find  for  them;  otherwise, 
they  should  find  for  the  defendant.  This  instruction  was  the  only 
one  given  except  a  general  instruction  that  a  patent  is  void  in  so  far 
as  it  embraces  land  previously  surveyed;  and  that,  in  locating  a 
patent,  course  and  distance  must  yield  to  known  objects  found  on  the 
gn'ound.  It  is  erroneous  in  that  it  submits  both  the  law  and  the  facts 
to  the  jury.  The  facts  are  for  the  jury,  but  the  law  is  for  the  court. 
In  lieu  of  the  instmctions  given,  the  court  should  have  instructed 
the  jury  as  follows: 

"1.  If  the  jury  believe,  from  the  evidence,  that  the  trees  in  contro- 
versy, or  any  of  them,  were  cut  from  land  not  included  in  patent  No. 
6436  to  David  Turner,  read  in  evidence,  they  should  find  for  the 
plaintiffs  the  fair  market  value  of  the  trees  so  cut,  and  may,  In 
their  discretion,  allow  interest  from  the  time  of  the  cutting.  But,  if 
they  believe,  from  the  evidence,  that  the  land  from  which  the  trees 
were  cut  is  included  in  patent  No.  6436,  to  David  Turner,  they  should 
find  for  the  defendant. 

"2.  In  locating  a  patent,  course  and  distance  must  yield  to  marked 
lines  or  corhers  of  the  patent  found  on  the  ground. 

"3.  It  is  Immaterial  that  the  plaintiffs  claim  under  an  execution  sale 
made  on  an  execution  in  favor  of  defendant.  The  only  question  the 
jury  are  to  determine  is  whether  patent  No.  6436  to  David 
Turner,  includes  the  land  from  which  the  trees  sued  for  were  cut. 
The  deed  from  Ransom  Turner,  &c.,  to  defendant,  is  only  to  be  con- 
sidered by  the  jury  in  so  far  as  it  may  throw  light  on  the  proper 
location  of  the  patent  boundary." 

Although  the  defendant  does  not  hold  the  entire  title  to  patent 
No.  6436,  issued  to  David  Turner,  and  may  be  liable  to  those  who  hold 
that  title,  for  a  part  of  the  timber  it  cut,  it  is  not,  for  this,  liable  to 
the  plaintiffs,  for,  if  it  were  held  liable  to  them  in  this  action,  it 
might  still  be  held  liable  in  another  action  by  the  true  owners;  it 
can  not,  therefore,  be  held  liable  to  the  plaintiffs  in  this  action,  for 
any  trees  cut  within  the  boundaries  of  that  patent.  The  fact  that  the 
plaintiffs  claim  the  Harris  patent  under  an  execution  sale  on  an 
execution  issued  in  favor  of  the  defendant,  gives  the  plaintiffs  no 
better  right  than  if  that  sale  had  been  made  under  an  execution  in 
favor  of  any  one  else.  The  sheriff,  in  selling  under  an  execution,  is 
an  officer  of  the  law.  The  sale  is  made  by  the  law.  The  rule  of 
caveat  emptor  applies  to  such  sales.  The  officer,  in  selling,  does 
not  act  as  an  agent  of  the  plaintiff.  It  was  shown,  in  the  evidence, 
that  two  of  the  children  of  David  Turner,  in  conveying  to  the  defend- 
ant, had  conveyed  only  to  the  boundary  now  claimed  as  the  boundary 
of  the  patent  by  the  plaintiffs.    This  fact  may  be  considered  by  the 
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Jury  In  determining  vhere  the  true  boundary  of  the  patent  fa,  but  It 
tB  not  conclusive  upon  the  defendant.  The  deed  referred  to  only  calls 
for  175  acres  of  land,  while  the  patent  Is  for  200  acres.  The  Instruc- 
tions of  the  court  to  the  Jury  enlightened  them  In  no  way  as  to  the 
law  of  the  case,  and  did  not  limit  them  to  the  single  question  of  fact 
In  the  case,  wblch  was  the  location  of  the  Turner  patent.  The  proof 
was  undisputed  that  the  trees  sued  for  were  cut  within  the  Lewis 
Harris  patent,  and  were  the  property  of  the  plaintiffs,  unless  Ihey 
were  also  within  the  Turner  patent.  In  which  event  the  plaintiffs  had 
no  title  to  them.  So,  the  location  of  the  Turner  patent  waa  the  only 
question  to  be  submitted  to  the  jury  under  the  evidence. 

The  proof  being  that  the  actual  surveying  In  the  original  entry 
stopped  at  the  two  chestnuts  and  that  the  other  lines  were  not  run; 
In  the  absence  of  any  marks  on  the  ground,  the  calls  of  the  survey 
must  control;  and.  If  the  two  chestnuts  are  established  as  the  corner. 
the  survey  must  be  closed  by  reversing  the  closing  line  from  the 
beginning  corner,  with  the  proper  variation  on  the  course  and  for  the 
distance  called  for  In  the  patent,  and  then  running  a  line  from  this 
point  to  the  two  chestnuts. 

-Tudgmenc  reversed    and  cause  remanded,  for  a  new  trial. 


ELY  v.  HARTFORD  LIFE  INS.  CO.,  &c. 
(Filed  May  1.  1908— To  be  reported.) 

1.  Life  Insurance — Life  of  Husband— Wife  Beneficiary — Assign- 
ment— Plea  of  Duress  by  Wife — Knowledge  of  Assignee — In  an  action 
on  an  Insurance  policy  on  the  life  of  a  husband,  payable  to  his  wife, 
on  which  a  third  party  claimed  a  Hon  by  assignment  by  the  husband 
and  his  wife  before  the  husband's  death,  In  which  the  wife  claims 
that  she  made  the  assignment  under  threats  and  duress  of  her  husband, 
such  duress,  If  shown,  would  not  alTeet  the  validity  of  the  assign- 
ment to  the  third  party  in  the  absence  of  proof  that  he  had  knowledge 
of  It. 

2.  Same — Duress— Avoidance  of  Contract— Knowledge  of  Third 
Party — Duress,  In  order  to  avoid  a  contract,  must  be  the  act  of  the 
other  party  himself  or  his  agent,  or  must  be  imposed  with  his  knowl- 
edge or  tsJcen  advantage  of  by  him  for  the  purpose  of  obtaining  the 
agreement.  Duress  by  a  third  person  will  not  avoid  a  contract  made 
with  a  party  who  was  not  cognizant  of  It. 

3.  Non-Resldent  Defendants— Judgments  In  Rem — Constructive  Set^ 
vice — Validity— While  It  is  the  law  that  a  judgment  In  personam 
against  a  non-resident  defendant,  not  served  witb  process  In  the  juris- 
diction of  the  court.  Is  void,  It  Is  equally  true  that  a  Judgment  In  rem 
against  a  non-resident  defendant,  though  only  before  the  court  on  con- 
Btructive  service,  Is  not  only  good  against  him,  but  against  all  other 
persons  claiming  Interest  in.  or  title  to,  the  property  proceeded  against, 
having  notice  of  the  proceedings. 

Hobbs  ft  Farmer  for  appellant. 


Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle,  afflrmlag. 

This  action  was  Instituted  by  appellant  In  the  court  below  to  recover 
of  the  appellee.  Hartford  Life  Insurance  Company,  (2,000.00,  alleged  to 
be  due  appellant  as  the  named  benellclary  In  a  policy  of  insurance  for 
that  amount,  issued  upon  the  life  of  her  husband,  Joseph  Ely,  some 
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years  previous  to  hla  death,  wblcb  occurred  Id  Fayette  county  In  Sep- 
tember, 1S98. 

The  Union  Savings  Bank  £  Trust  Company,  asstgnee  of  tbe  Spe- 
cialty Carriage  Company,  and  the  Specialty  Carriage  Company,  both  In- 
corporated under  the  laws  of  Ohio,  and  having  their  chief  offlcea  and 
Dlaces  of  buBlncsB,  respectively,  in  the  city  of  Clnclnne:tl,  that  Slate, 
were  also  made  parties  defendant  to  the  action,  but  the  action  was 
later,  iind  on  appellant's  motion,  dismlaeed  aB  to  these  defendants,  and 
thereafter  prosecuted  against  the  appellee,  Hartford  Lite  Insurance 
Company,  alone. 

The  answer  oi  the  latter  admitted  the  issual  to  Joseph  Ely.  deceased, 
of  the  policy  for  the  beneOt  of  appellant,  but  averred  that  the  former, 
several  years  before  bis  death,  became  Indebted  to  the  Specialty  Car- 
rtage  Company  In  a  considerable  sum,  for  which  he  executed  to  that 
company  a  writing  acknowledging  and  promising  to  pay  It.  and  to  se- 
cure Its  payment,  together  with  his  wife,  the  appellant,  Naomi  Ely, 
by  a  proper  writing,  pledged  and  assigned  to  It  the  policy  In  questloa; 
and  that  the  policy  and  written  assignment  were,  thereupon,  de11v«retl 
to  the  Specialty  Carriage  Company  ,aDd  that  thereafter  appellee,  upon 
the  presentment  to  it  of  the  written  aBslgnment,  consented  thereto  by 
proper  statement  upon  the  policy  and  hy  making  the  customary  entry 
upon  Its  records. 

The  answer  further  averred  that,  at  the  death  of  Joseph  Ely,  the 
Specialty  Carriage  Company  still  held  the  policy  under  the  aaslgn- 
ment  as  collateral  security  for  'bie  Indebtedness  to  It,  which  then 
amounted  to  12,053.57.  That,  soon  after  the  death  of  Joseph  Ely,  the 
Specialty  Carriage  Company  made  an  assignment  of  its  property  to 
the  Union  Savings  Bank  and  Trust  Company,  for  the  bene&t  of  its 
creditors,  by  which  It  came  Into  possession  of  the  policy  in  question, 
and.  as  such  assignee.  It  made  out  and  forwarded  to  appellee  proof 
of  the  death  of  Joseph  Ely,  and  shortly  thereafter  brought  suit  against 
It  Id  the  Superior  Court  of  Hamilton  county,  Ohio,  to  recover  the 
amount  of  Insurance  due  under  the  policy.  That  appellee  filed  an 
answer  In  that  action  which  admitted  Its  Indebtedness  upon  the  policy. 
and  willingness  to  pay  It  to  whomsoever  the  court  might  adjudge,  but 
ashed  that  it  be  not  required  to  pay  until  appellant  could  he  brought 
befcro  the  court  and  be  permitted  to  show  whtft  Interest,  If  any,  she 
bad  In  the  policy.  The  answer  was  made  a  cross- petition  against  appel- 
lant, who  was  therein,  and  by  an  order  of  Interpleader  entered  by 
tbe  court,  made  a  party  defendant  to  the  action  and  cross-action,  and 
called  upon  to  aaswer  and  assert  whatever  claim  she  might  have  to  the 
proceeds  of  the  policy  in  controversy.  It  further  appears,  from  the  aver- 
ments of  tbe  answer  filed  In  the  action  la  the  Fayette  Circuit  Court, 
that  copies  of  the  peliUon,  answer  and  cross-petition  and  order  of  Inter- 
pleader entered  by  the  Superior  Court  of  Hamilton  count.  Ohio,  making 
appellant  a  party  to  that  action,  were,  together  with  a  summons  Issued 
from  that  court,  duly  served  upon  her  in  Fayette  county,  Kentucky,  by 
a  person  appointed  by  the  Ohio  court  to  perform  that  duty;  and  that, 
after  the  expiration  of  the  time  allowed  her  by  the  order  of  inter- 
pleader to  appear  In  the  Ohio  court  to  assert  claim  to  the  proceeds 
of  the  policy,  but  before  that  court  rendered  Judgment  directing  thai 
the  proceeds  of  the  policy  be  paid  the  assignee  of  the  Specialty  Car- 
riage Company,  In  satisfaction  of  the  Indebtedness  of  Joseph  Ely's 
estate  to  it,  as  a  matter  of  precaution,  other  copies  of  tbe  same  plead- 
ings, order  of  Interpleader  and  an  adddltlonal  aummona  were  served 
upon  appellant  by  another  appointee  of  that  court. 

In  addition  to  tbe  foregoing  facts,  the  answer  pleaded  In  apt  tonus 
the  Jurisdiction  of  the  Ohio  court  of  the  parties  to.  and  subject-matter 
of,  the  action  In  that  court:  also  the  confonnlty  to  the  provisions  of  the 
Ohio  Code,  of  tbe  steps  taken  to  make  appellant  a  party  to  the  action, 
and  afford  her  an  opportunity  to  assert  In  that  court  whatever  claim 
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she  might  have  to  tbn  proceeds  of  the'  policy,  and  flaally  that  tbe 
judgment  of  the  Ohio  court  was,  and  ie,  conclusive  of  the  rights  ot 
the  parties  and  a  bar  to  the  action  brought  by  appellant  in  the  Fay- 
ette Circuit  Court. 

The  averniantB  of  the  answer  were  traversed  by  reply,  but  later  an 
amended  reply  was  filed,  in  which  the  Jurisdiction  of  the  Ohio  court 
and  the  validity  of  its  judgment  was  denied,  and  it  was  alleged  that 
appellant  was  Induced  h)  place  her  slgnat-ure  to  the  writing,  assigning 
the  policy  on  her  husband's  life  to  the  Specialty  Carriage  Company,  by 
the  ImportUDlties  and  threats  of  her  husband,  and  the  misconduct  of 
the  carriage  company,  and  tbe  act,  being  tbe  result  of  duress,  did  not 
divest  her  ot  ber  interest  In  the  policy  or  right  to  Its  proceeds.  The 
afnrinative  matter  of  the  original  and  amended  reply  was  controverted 
by  rejoinder. 

Upon  tbe  issues  thus  formed,  Ifeid  the  proof  taken  by  tbe  parties, 
tbe  court  rendered  Judgment  dismissing  the  action  at  appellant's 
cost,  and  she,  being  dissatisfied  with  the  Judgment,  has  appealed. 

We  think  tbe  Judgment  was  proper.  Appellant's  contention  that  her 
signature  to  the  writing,  by  which  the  policy  was  assigned  to  the 
Specialty  Carriage  Company,  was  tbe  result  of  duress,  is  not  fairly 
sustained  by  the  evidence.  Her  version  ot  that  transaction  is  that  the 
imlicy  bad  been  delivered  to  ber  by  her  husband  after  It  was  Issued 
and  was  kept  by  her  in  a  drawer,  from  which  he  took  it  and  sent  it 
to  the  carriage  company  which  retained  It  several  months  and  then 
sent  it  to  her  husband,  With  tbe  request  that  he  and  his  wife  execute 
the  asaignmeut  and  return  the  policy.  That  she  was  Induced  to  ex- 
ecute the  assignment  by  the  threats  of  the  carriage  company,  to 
whom  her  husband  was  Indebted,  that  he  would  be  prosecuted  for 
embezzlenient  If  she  did  not  join  blm  In  the  assignment,  and  by  the 
liusband's  threats  that  he  would  kill  himself  If  she  did  not  sign  the 
paper.  She  did  not  claim  that  any  officer  or  agent  of  tbe  Specialty 
Carriage  Company  was  present  when  the  instrument  was  signed  by  her. 
or  that  any  representative  of  the  company  had  ever  communicated 
with  her  on  the  subject,  but  that  she  bad  seen,  and  for  a  time  had 
Id  her  possesalon,  several  letters  from  the  company  to  her  husband, 
containing  Intimations  of  prosecution  unless  an  assignment  was  made 
of  the  policy.  None  of  tliese  letters  were  offered  in  evidence.  It  is 
true,  appellant  testified  they  were  burned  with  her  house,  and  her 
daughter  testified  to  having  seen  some  of  them,  and  a  son.  one  of 
them.  Appellant,  her  son  and  daughter  say  she  refused  to  write  her 
name  to  the  assignment  when  the  son,  by  request  of  tbe  husband. 
carried  ft  to  ber  for  that  purpose.  Appellant  and  her  daughter  also 
said  that  the  husband  then  came  and  asked  her  to  sign  it.  and  she 
refused  to  do  so  until  he  threatened  to  leave  home  and  kill  himself, 
and  that  she  then  yielded,  but  wept  when  she  signed  the  paper. 

In  view  of  tbe  testimony  of  appellant,  her  son  and  daughters,  it  is 
strange  thai  she  said.  In  a  letter,  enclosing  the  policy  to  the  carriage 
company,  written  November  27,  189u.  by  her  for  her  huaband — this 
being  the  first  time  the  policy  was  sent:  "i  have  had  the  policy  In  the 
desk  at  the  shop  tor  some  time  to  send  to  you,  but  would  forget  to 
mail  it."  And,  stranger  still,  that,  on  April  23.  1S96,  when  the  prllcy 
was  returned  with  the  assignment  to  the  carriage  company,  she  ag^.ln 
wrote:  "I  send,  under  separate  cover,  the  Insurance  policy  (which, 
according  to  the  evidence,  was  sent  with  the  assignment);  it  was 
Just  handed  me  a  few  days  ago  by  Ambrose."  The  Ambrose  here 
mentioned  was  the  attorney  ot  appellant  and  her  husband. 

After  this,  several  letters,  covering  a  period  of  two  years,  were 
written  by  appellant  tor  ber  husband  to  the  carriage  company,  in  on? 
of  which  tbe  company  was  thanked  tor  paying  a  premium  on  the 
policy,  and  In  not  one  of  which  was  there  complaint  that  appellant 
had  acted  under  dHress  In  executing  the  assignment,  or  even  an  intima- 
tion made  on  her  own  account  or  for  her  husband,  that  she  had  reluct- 
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antly  signed  it.  Sterrett,  the  manager  of  the  carriage  company,  who 
admittedly  conducted  all  its  correspondence  with  the  Elys,  testified 
that  he  had  no  information  that  appellant  had  executed  the  assign- 
ment under  duress,  but  supposed  that  she  had  done  so  voluntarily 
and  freely,  and  that  he  had  never  written  a  letter  to  her  or  her  hus- 
band containing  a  threat  of  arrest  or  prosecution  for  embezzlement 
or  any  other  crime  or  offense.  He  was  corroborated  by  the  stenog- 
rapher who  wrote  all  his  letters,  including  the  correspondence  with 
the  Elys.  Another  circumstance  appears  to  be  unexplained  in  the 
record.  That  is  the  failure  of  appellant  to  rely  upon  and  plead,  in 
her  original  reply,  the  duress  complained  of.  The  amended  reply  gives 
no  reason  for  the  omission. 

Upon  the  question  of  duress,  we  are  not  prepared  to  say  that  appel- 
lant is  supported  by  the  weight  of  the  evidence. 

If,  however,  it  be  conceded  that  the  copduct  and  threats  of  appel- 
lant's husband  were  such  as  to  constitute  duress,  in  the  absence  of 
proof  sufficient  to  connect  the  carriage  company  with,  or  show  its 
knowledge  of  it,  such  duress  would  not  affect  the  validity  of  the  as- 
signment of  the  policy  to  it. 

Duress  to  avoid  a  contract  must  be  the  act  of  the  other  party  him- 
self, or  his  agent,  or  must  be  Imposed  with  his  knowledge  and  taken 
advantage  of  by  him  for  the  purpose  of  obtaining  the  agreement. 
Duress  by  a  third  person  will  not  avoid  a  contract  made  with  a  party 
who  was  not  cognizant  of  it. 

In  Long,  &c.  v.  Branham,  30  Ky.  Law  Rep.,  552,  there  was  an  attempt 
to  set  aside  a  mortgage,  one  of  the  grounds  being  that  the  wife  had 
executed  it  under  duress,  produced  by  the  acts  of  her  husband,  aided 
by  the  conduct  of  the  grantee.  In  respect  to  this  complaint,  the  c^ourt 
Bald: 

''While  the  evidence  is  conflicting,  we  are  not  disposed  to  disagree 
with  the  conclusion  of  the  lower  court  that  the  weight  of  it  is  against 
appellant's  contention  that  Mrs.  Long  executed  the  mortgage  under 
duress,  unless  it  was  such  as  proceeded  from  the  husband  alone. 
That,  in  signing  or  acknowledging  the  mortgage,  she  acted  with  great 
reluctance,  we  are  satisfied,  but  the  excitement  and  distress  under 
which  she  labored  at  the  time  were  apparently  produced  by  the  in- 
fluence upon  her  by  him.  It  was  the  conduct  of  the  husband,  or  what 
lie  said  to  her  in  the  conversation  between  them,  after  the  mortgage 
had  been  written,  and  before  she  acknowledged  it,  that  gave  her  dis* 
tress  and  caused  her  to  weep."  (Fightmaster  y-  Levi,  13  Ky.  Law 
Rep.,  412;   Hall  v.  Hall,  118  Ky.,  656.) 

Although  it  is  insisted  by  counsel  for  appellant  that  the  claim  of 
the  Specialty  Carriage  Company  against  the  estate  of  Joseph  Ely, 
lias  not  been  sufficiently  made  out,  we  are  unable  to  see  that  any  item 
of  it  is  controvterted  by  appellant.  We  think  the  claim  sufficiently 
established  by  the  proof.  At  the  time  of  the  assignment  of  the  insur- 
ance policy  by  appellant  and  her  husband  to  the  carriage  company, 
the  latter's  indebtedness  to  it  was  $3,945.89.  Between  that  date  and 
bis  death,  this  amount  was  reduced  by  successive  payments  to  $2,053.57, 
and  this  is  the  amount  for  which  it  obtained  Judgment  in  the  Ohio 
•court.  It  is  apparent,  therefore,  that  the  amount  of  the  insurance 
policy  was  not  quite  sufficient  to  pay  the  debt. 

The  course  taken  by  appellee  to  bring  appellant  before  the  Ohio 
•court  seems  to  have  conformed  literally  to  the  requirements  of  the 
statutes  of  that  State.    Section  5049  of  which  provides: 

"Service  may  be  had  by  publication  in  actions  which  relate  to,  or 
the  subject  of  which  is  real  or  personal  property  in  this  State, 
when  a  defendant  has,  or  claims,  a  lien  thereof,  or  an  actual  or  con- 
tingent interest  therein,  or  the  relief  attempted  consists  wholly  or 
partly  in  excluding  him  of  any  Interest  therein  and  such  defendant  is 
a  non-resident  of  the  State." 
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Anotber  part  of  tfae  same  section  contains  tbe  further  provision; 

"Tbat  wbeD  service  may  be  made  b;  publication,  personal  service 
o(  a  copy  of  the  summons  and  petition  may  be  made  out  of  tbe  Staiu 
upon  such  defendant." 

Altbough  properly  served  with  summons,  copy  of  the  petition,  cross- 
petition  and  copy  of  the  order  ol  Inter-pteader,  twice,  at  her  home  In 
this  state,  appellant  allowed  tbe  appointed  time  for  answering  to  ex- 
pire without  making  a  defense  to  that  action,  and  having  thus  mada 
default,  the  Ohio  Court  proceeded  to  enter  Judgment  in  tie  case  againat 
the  appellee  in  favor  of  the  Specialty  Carriage  Company,  decreeing 
that  the  proceeds  of  the  policy  of  Insurance  owing  by  appellee  be 
paid  Into  court  and  applied  to  discharge  the  carriage  company's  debt. 

Appellant's  action  in  tlie  Fayette  Circuit  Court  was  Instituted  after 
that  In  the  Ohio  Court,  and  after  she  had  been  served  with  process 
from  the  Ohio  Court.  At  the  time  the  action  was  brought  In  the  Ohio 
court,  the  policy  of  Insurance  was  held  fcythe  carriage  company,  plain- 
tiff In  that  action,  as  securely  for  Its  il'ebt,  and  waa  filed  with  the  peti- 
tion In  that  action,  therefore  tbe  situs  of  the  property,  the  Hen  upon 
which  was  asked  to  be  enforced,  waa  In  the  county  of  Hamilton,  State 
of  Ohio,  and  within  the  Jurisdiction  of  the  court  In  which  the  action  waa 
brought.  Appellant  was  legally  notified  of  the  pendency  of  that  action. 
Its  nature  and  object,  and  had  ample  opportunity  to  set  up  a  claim 
to  tbe  policy  in  that  action,  and  this  being  true,  we  think  the  Judg- 
ment of  that  court  was  a  final  determination  between  her,  the  Specially 
Carriage  Company,  and  appellee  as  to  tbe  disposition  of  the  proceeds 
of  tbe  policy.  While  It  Is  unquestionably  the  law  tbat  a  judgment  In 
personam  against  a  non'resldent  defendant  not  served  with  process 
in  the  Jurisdiction  of  the  court  is  void.  It  Is  equally  true  that  a  judg- 
ment In  rem  against  a  non-resident  defendant,  though  only  before  tbo 
court  on  constructive  service.  Is  not  only  good  against  him,  but  aa 
against  all  other  persons  claiming  Interest  tn,  or  title  to.  tbe  property 
proceeded  against,  having  notice  of  the  proceedings. 

It  has  been  held  by  this  court  that  a  debt  due  a  non-resldeut  from 
a  person  in  this  State  may  be  attached  and  recovered  by  the  creditor 
of  such  non-resident,  by  bringing  the  latter  before  the  court  by  con- 
structive service  only,  and  that  a  judgment  rendered  on  such  state 
of  case  Is  a  complete  bar  to  an  action  subsequently  brought  by  the 
non-resident  against  tbe  debtor  in  whose  bands  the  money  waa  gat- 
nlsbed;  tbe  doctrine  being  that  the  proceedings,  so  far  as  tbe  thing 
attached  Is  concerned,  Is  an  action  In  rem.  (1.  C.  R.  R.  Co.  v.  Smith. 
19  Ky.  Law  Rep..  577;  Bragg  v.  Gaynor,  21  Ky.  Law  Rep.,  161;  New- 
felder  v.  German  American  Ins.  Co.,  22  L.  R.  A..  287;  Williams  v. 
Preston.  3d  J.  J.  M..  600;  Whiting  v.  Johnson.  5  Dana,  391.) 

The  doctrine  announced  In  these  several  cases  that,  to  entitle  ajudg- 
'meut  In  a  proceeding  In  rem.  authorized  by  a  statute  of  tbe  State  In 
wblcb  such  proceeding  Is  Instituted,  but  In  which  the  defendant  W8» 
not  personally  served  with  process  and  did  not  appear,  to  full  falih 
and  credit  In  another  State,  the  res  must  have  been  attached  ci* 
seized,  or  at  least  have  been  Within  the  Jurisdiction  ot  the  court  ren- 
dering the  Judgment. 

For  the  reasons  Indicated,  the  Judgment  is  affirmed. 


HILTON,  ftc.  V.  HILTON'S  ADM'R. 

(Piled  May  5,  1908— Not  to  be  reported.) 

Personal  Representative — Appointment  of — The  statute  does  not 
contemplate  tbat  persons  who  are  related  by  blood,  but  have  do  later* 
est  In  tbe  estate,  shall  'determine  who  shall  be  appointed  administra- 
tor, and,  although  the  sister  of  deceased  and  his  father  and  mother. 


HILTON,  4C.  V.  HILTON'S  ADU'fl 


sought  to  have  the  administrator  removed  and  the  Bister  appointed, 
beyond  the  fact  that  he  propaaea  to  charge  the  five  per  cent  commla- 
slons  tor  settling  It,  do  reason  is  ehown  to  have  him  removed.  But, 
as  he  led  the  father  and  mother  to  believe  that  he  would  have 
nothing  tn  the  way  of  compensation,  and  procured  their  written  re- 
quest to  the  county  court  to  appoint  him,  he  should  not  be  allowed 
commissions  for  his  services,  but  should  only  be  allowed  his  ex- 
penses as  administrator. 

J.  W.  Alcorn  and  C.  C.  Williams  for  appellants. 

Sharp,  Bethuram  t  Cooper  and  J.  N.  Sharp  tor  appellee. 

Appeal  from  Roclicastle  Circuit  Court. 


Opinion  of  the  t 


t  by  Judge  Hobson,  aHlrmlng. 


Martin  Hilton  was  Itllled  in  a  railroad  accident  on  May  28,  1906. 
He  left  his  father  and  mother  as  his  sole  distributees  and  heirs  a^.. 
law.  J.  D.  Hamm  was  the  constable  In  the  district  In  which  they 
lived,  and  had  served  the  father  In  drawing  up  pension  papers  for 
him.  When  the  news  came  that  Martin  Hilton  had  been  kilieit  in 
the  railway  wrecli,  Hamm  went  to  an  attorney  and  bad  blm  to  prepare  a 
paper  to  be  signed  by  the  father  and  mother,  designating  talm  as  the 
person  to  be  appointed  administrator  of  Martin  Hilton's  estate.  Tho 
next  morning  he  went  to  their  home.  The  body  of  the  son  was  in  the 
house.  He  explained  to  them  that  an  administrator  would  have  to  be 
appointed  for  the  eon.  and  they  signed  the  paper,  requesting  the 
county  judge  to  appoint  him  as  administrator.  He  then  went  before 
the  county  Judge  and  was  appointed.  The  father  and  mother  soon 
learned  that  the  railroad  company  was  willing  to  pay  (B,000  for  the 
death  of  Martin  Hilton,  and  that  Hamm  was  claiming  a  commission 
Of  five  per  ceint.  as  administrator.  They  became  dlssatisSed  and  aji- 
peared  before  the  county  Judge  and  asked  that  Dr.  Percy  Benton  be 
appointed  In  lieu  of  Hamm.  The  court  refused  to  do  thle,  and  later 
they  moved  the  court  to  remove  Hamm  and  appoint  their  daughter, 
Hatlle  Turner.  The  court  overruled  this  motion  and  they  appealed 
to  the  circuit  court.  In  the  circuit  court,  the  case  was  tried  again. 
The  circuit  court  concurred  in  the  conclusion  reached  by  the  county 
court.     From  this  Judgment  the  appeal  before  us  Is  prosecuted. 

Hattle  Turner  waa  a  sister  of  the  decedent,  and  was  a  widow. 
She  was  shown  to  be  properly  qualified  to  act  as  administrator  and 
offered  a  good  bond.  It  Is  insisted  that  the  court  erred  In  appointing 
Hamm,  who  was  a  stranger,  although  the  appointment  was  made  on 
the  written  request  of  the  father  and  mother,  who  were  the  sole 
distributees  of  the  estate.  Section  3896,  Kentucky  Statutes,  is  as 
follows: 

"The  court  having  Jurisdiction  shall  grant  administration  to  the  re- 
lations of  the  deceased  who  apply  tor  the  same,  preferring  the  sur- 
viving husband  or  wife,  and  then  such  others  as  are  next  entitled  to 
distribution,  or  one  or  more  of  them  whom  the  court  shall  Judge  will 
best  manage  the  estate." 

The  proof  shows,  without  question,  that  the  father  and  mother  are 
not  qualified  to  act  as  administrator.  But.  aa  they  were  the  sole 
distributees  of  the  estate.  It  was  proper  for  the  county  court,  on  their 
motion,  to  appoint  a  suitable  person  as  administrator.  It  Is  not  con- 
troverted that  Hamm  la  a  suitable  person.  While  Hattle  Turner  was 
a  Bister  of  the  deceased,  she  had  no  interest  In  his  estate,  and  the 
county  court  was  not  required  to  wait  until  tbe  next  term  before 
making  an  appointment  when  both  of  the  sole  distributees  requested 
the  appointment  of  Hamm.  The  purpose  of  the  statute  is  that  tbe  sur- 
viving husband  or  wife  ahall  be  preferred  and  then  such  other  rela- 
tions as  are  next  entitled  to  distribution.     Here  there  was  no  wife. 
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and  Hattte  Tnrner,  who  was  not  entlUeii  to  dletribatlon  In  any  part 
of  tbe  estate,  bad  no  control  of  the  matter.  It  often  bappeoa,  whea 
a  person  dies,  that  administration  should  be  granted  promptly  upon 
the  estate,  and  It  has  been  tbe  unWeraal  custom  In  the  county  courts 
to  appoint  some  suitable  stranger  at  once  when  requested  by  all  o( 
those  who  are  entitled  to  distribution.  The  statute  does  not  con- 
template that  persons  who  are  related  by  blood  but  have  no  Interest 
in  the  estate,  shall  determine  who  shall  be  appointed  as  admlntstrator. 
We,  therefore,  conclude  that  the  court  properly  appointed  Hamm  upon 
the  showing  made  at  the  time. 

On  tbe  question  whether  Hamm  should  have  been  remtrred  and  Mrs. 
Turner  appointed,  on  the  proof  that  was  made  before  the  county  court, 
nearly  two  months  afterward,  the  county  Judge  and  the  circuit  court, 
who  were  both  upon  the  ground  and  heard  and  saw  tbe  witnesses, 
refuse  to  remove  him.  We  must  give  some  weight  to  these  findings, 
and.  as  the  evidence  Is  conflicting,  we  have  concluded,  with  some 
tealtatfon,  not  to  disturb  their  finding.  But  the  weight  of  the 
evidence  clearly  shows  that  Hamm  obtained  the  consent  of  the  old 
people  to  his  appointment  upon  bis  professions  of  friendship  for  them, 
and  the  statement  that  it  would  not  be  a  nickle  In  bis  pocket.  Tbe 
Old  people  had  a  right  to  understand,  from  what  be  said  at  the  time, 
that  be  would  charge  them  no  commission;  and,  as  soon  as  ttaey 
learned  that  be  was  proposing  to  charge  commissions,  they  asked  t 
removal,  in  view  of  the  way  in  which  bis  appointment  was  secured 
and  the  circumstances  surrounding  the  old  people  at  tbe  time,  as  he 
has  insisted  upon  the  appointment,  be  should  not  be  allowed  any 
commissions  for  bis  services,  and  should  only  be  allowed  bis  expenses 
as  administrator. 

Judgment  affirmed. 


BINGHAM,  COUNTY  ATTOBNET  v.  HAGBR,  AUDITOR,  Ac. 

(Filed  May  6,  1908— Not  to  be  reported.) 

County  Attorney— Prosecuting  Suits  by  Auditor's  Agent — In  prose- 
cuting suits  Instituted  by  tbe  auditor's  agent,  as  the  law  provided, 
In  May,  1904.  tbe  time  the  proceeding  was  instituted,  the  county 
attorney  discharged  an  official  duty  which  was  covered  by  his  annual 
salary  allowed  him  by  tbe  fiscal  court,  and  he  was  not  entitled  to 
special  compensation. 


James  Breathitt  and  Chas.  H.  Morris  tor  appellee. 

Appeal  from   Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

In  May,  1904,  A.  J.  BIsot.  as  auditor's  agent,  instituted  a  proceeding 
In  tbe  Jefferson  County  Court  In  the  name  of  tbe  CommoDwealth 
against  the  Southern  Pacific  Co.,  under  sections  4241.  4260  and  4363, 
Kentucky  Statutes,  to  list  for  assessment  certain  property  which  had 
been  omitted  from  taxation  tor  the  year  1904.  The  suit  was  prose- 
cuted to  Judgment,  which  fixed  the  amount  of  the  taxes  at  fSCOCH). 
E.  W.  Bingham,  as  county  attorney,  appeared  In  the  action  and  assisted 
In  its  prosecuUon.  The  taxes  having  been  paid  Into  tbe  treasury, 
he  filed  this  suit  against  the  Auditor  to  require  bim  to  Issue  a  war- 
rant In  his  favor  for  f6.500,  being  S&  per  cent,  of  tbe  total  amount 
paid  Into  tbe  treasury.  Tbe  circuit  court  sustained  a  demurrer  to  Us 
petition,  and  be  appeals. 


crry  op  richmokd  v.  bennett. 


Hl8  rights  to  the  relief  claimed  1b  based  by  bis  counsel  on  section 
406S.  KentuckT  Statute: 

"Tbe  county  attomer  eball  prosecute  under  kbe  preceding  sections, 
and  be  sball  receive  tor  his  services  twenty -five  per  cent,  of  the  amount 
recovered." 

It  will  be  observed  tbat  this  section  only  refers  to'the  preceding 
sections.  It  does  not  refer  to  secUons  that  follow  It  In  other  parts  of 
tbe  act.  Sections  4241,  4260  and  4263  are  not  sections  that  precede 
section  4068.  That  section  U  a  part  of  article  2,  regulating  the  assesa- 
ment  of  property.  In  It  are  penalties  provided  against  taxpayers, 
agatnet  tbe  assesBor  and  against  other  offlcera;  section  4068,  which 
follows  these  provisions,  refers  to  them.  The  meaning  is  tbat  the 
county  attorney  sball  prosecute  the  persons  who  are  subject  to  tbe 
penalties  prescribed  under  the  preceding  sections,  and  tbat  be  sliall 
receive  tor  his  services  25  per  cent,  of  the  amount  recovered.  The 
section  has  no  reference  to  taxes  paid  Into  the  treasury  and  it  was 
not  Inlended  to  give  tbe  county  attorney  a  right  to  25  per  cent,  of 
such  tases.  In  prosecuting  suits  Instituted  by  tbe  auditor's  agent,  aa 
the  law  then  stood,  tbe  county  attorney  discharged  an  official  duty 
which  was  covered  by  tbe  annual  salary  allowed  blm  by  the  Iscal 
court,  and  he  was  not  entitled  to  special  compensation.  (Spalding  v. 
Thomberry,  108  8.  W.,  291;  108  S.  W.,  907;  Terrlll  v,  Trimble  Co 
103  8.  W.,  848.)    Tke  statute  has  been  since  changed. 

Judgment  afBrmed. 


CITY  OP  RICHMOND  v.  BENNETT. 
(Filed  May  5,  1908— Not  to  be  reported.) 
Deeds— Construction  of— Exemption  of  Building  Pavement— The 
sole  question.  In  this  case,  Is  whether  tbe  condition  in  the  deed  that 
the  grantor  should  never  be  required  to  build  a  pavement,  was  a 
personal  exemption,  or  went  wltb-tbe  land  to  the  heirs  and  assigns 
of  tbe  grantor.  The  language  of  tbe  deed  shows  that  it  was  Intended 
as  a  perscmal  exemption.  To  consider  It  a  covenant  running  with  tbe 
land  would  have  to  be  done  by  inference,  and  this  is  not  allowed  in 
construing  deeds  which  affect  the  public  interest. 


A.  R.  Burnam  &  Son  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  reversing. 

Appellant,  Waller  Bennett.  Is  tbe  owner  of  a  bouse  and  lot  at  the 
corner  of  Main  and  Fifth  streets,  and  extending  back  with  Fifth 
street  to  North  street,  in  the  city  of  Richmond,  two  chains  and  fifty- 
tour  Ilnhs.  Appellee's  grantor,  prior  to  appellee's  purchase  of  Uie 
property,  had  deeded  to  tbe  city  of  Richmond  a  strip  twelve  feet 
wide  along  the  edge  of  his  property,  which  now  constitutes  a  part 
of  Fifth  street,  for  tbe  fallowing  consideration: 

"In  consideration  of  two  hundred  and  fifty-two  dollars,  in  band,  and 
the  building  by  the  trustees  of  the  city  of  Richmond,  Ky..  of  a  good 
post  fence  on  the  eastern  side  of  ray  lot,  and  the  further  consideration 
that  said  trustees,  for  themselves  and  the  SAid  town  of  Richmond, 
agree  tbat  T  shall  never  be  compelled  to  grade,  curb  or  build  a  pave- 
ment at  any  of  said  proposed  new  street  on  the  eastern  side  of  my  lot,, 
have  this  day  sold  and  do  hereby  convey,"  Ac. 

After  obtaining  this  strip  of  land,  appellant,  City  of  Richmond, 
constructed  a  board  walk  along  this  street  next  to  the  profierty  of 
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Appellee.  The  walk,  in  course  of  Ume,  having  decayed  and  become 
greatly  out  of  repair,  Ihe  city  council,  by  ordinance  regularly  passed, 
ordered  and  directed  appellee  bo  repair  the  walk.  Whereupon,  by 
agreement  between  the  parties,  appellee  Instituted  this  suit,  enjoin- 
ing the  city  from  enforcing  Che  ordinance,  until  the  question  could 
be  ludlclally  detenulDed.  Appellant  demurred  to  the  petition,  which 
was  overruled,  and  it  declined  to  plead  further,  and  the  circuit  court 
entered  judgment  that,  by  virtue  of  the  condition  and  reservation  In 
the  deed  from  appellee's  grantor  to  the  city,  appellee  was  exempted 
from  building  the  pavcmenl,  and  permanently  reetralned  the  city 
from  proceeding  against  him  (or  that  purpose. 

Tbe  sole  question  presented  by  the  demurrer  was  whether  the  condi- 
tion in  tbe  deed  that  the  grantor  should  never  be  required  to  build 
a  pavement  was  almply  a  personal  exemption,  or  went  with  the  land 
to  his  heirs  and  assigns.  Appellee's  contention  Is  that  tbe  covenant 
In  tbe  deed  from  Chenault  to  the  city  of  Richmond  exempting  this 
property  from  assessment  tor  the  purpose  of  building  a  sidewalk  is 
a  covenant  running  with  the  land  owned  by  him.  Appellant  claims 
that  the  exemption  Is  a  personal  exemption  from  assessment,  and 
was  for  the  benefit  of  Chenault  so  long  as  he  owned  the  properly. 
There  Is  much  contrariety  in  the  decisions  as  to  what  covenants  are 
personal  or  collateral,  and  which  are  attached  to  the  realty,  or  cove- 
nants running  With  the  land.  Appellee  cites  the  case  of  Belnleln,  Ac. 
v.  Johns,  &c..  102  Ky.,  B70.  and  section  2342.  of  tbe  Kentucky  Stat- 
utes, which  are  to  the  effect  that  every  estate  in  land  created  by  deed 
or  will,  without  wqrds  of  inheritance,  shall  be  deemed  a  fee  simple. 
or  such  other  estate  as  the  grantor  or  testator  had  tbe  power  to  dis- 
pose of.  This  principle  is  correct,  but  we  are  of  the  opinion  that  it 
does  not  apply  to  the  case  at  bar,  for  It  Is  not  a  case  of  title  or  ease- 
ment, but  of  a  benefit  reserved  In  a  deed— a  question  of  the  extent 
of  tbe  exemption  reserved — a  question  which  touches  the  public. 

In  our  opinion,  it  is  unreasonable  to  construe  this  language  In  the 
deed:  "I  (Chenault)  shall  never  be  cdlnpelled  to  grade,  curb  or  build  a 
pavement,  at  any  said  proposed  new  street  on  the  eastern  side  of  my 
lot,"  as  meaning  that  the  lot  then  owned  by  Chenault  should  forever  be 
relieved  from  liability  for  tbe  Improvements  named,  and  thereby  com- 
pel other  citizens  of  the  town  to  pay  for  same.  Certainly,  the  parties 
to  the  deed  did  not  intend  such  a  construction,  even  It  the  city  council 
bad  the  power  to  grant  such  rellet,  which,  however,  is  not  decided. 
The  language  uaed  In  the  deed  shows  that  it  was  intended  as  a  per- 
sonal exemption  to  Cbenault,  and  to  consider  It  as  a  covenant  run- 
ning with  the  land  would  have  to  he  done  by  Inference,  and  this  is 
not  allowed  In  construing  deeds  and  other  contracts  which  affect  tbe 
public's  Interest. 

This  court.  In  tbe  case  ot  Kitgus,  &c.  v.  Trustees  of  Orphanage  ol 
Good  Shepherd,  &c.,  94  Ky.,  439,  In  construing  a  statute  which  was 
claimed  to  exempt  certain  property  from  an  assessment  for  street  tm- 
proremeuta,  said: 

"And  not  being  clearly  and  expressly  exempted  from  due  propor- 
tion of  the  cost  ot  constructing  adjacent  streets,  It  can  not  be  bold 
to  so  exempt  without  violating  a  well  established  rule  of  construc- 
tion. For.  as  aald  in  Sedgewick  on  Statutory  and  Constitutional  Law, 
344,'  statutes  under  which  exemptions  Irom  common  burdens  are 
claimed   'are  regarded  with   a  Jealous  eye  and  strictly  construed.' " 

The  same  rule  should  apply  to  the  ease  at  bar.  To  grant  appellee's 
contention  would  relieve  this  property  from  such  burdens  for  all 
time  to  come,  and  place  the  same  on  the  other  citizens  of  the  town, 
which,  In  our  opinion,  from  the  language  used  In  the  deed,  waa  not 
Intended  by  the  parties  to  It. 

For  these  reasons,  the  Judgment  ot  the  lower  court  is  reveraei' 
•nd  remanded,  for  further  proceedings,  consistent  herewith. 

The  whole  court  sitting. 


HOBGAN,  OATES  A  CU.  V.  COHIIOM WEALTH. 

WHITLEfY  T.  WHITLErfS  ADM-R. 
(Filed  Mtty  5,  190S— Not  to  be  reported.) 
J.  J.  Oebome  for  apDell&ot. 

H.  C.  SwlDford  and  Svlaford  &  Webster  for  appellee. 
Appeal  fnxn  HarrlBon   Circuit  Court. 


Appeliee  asks  a  withdrawal  of  the  opinion  herein  and  an  affirmance 
of  the  Judgment  for  the  reason  that  there  wm  proof  showing  that 
Harriett  Whitley,  for  several  years  before  her  death,  was  of  unsound 
mind,  and,  therefore,  unahle  to  put  the  law  In  motion  to  obtain  her 
rights,  and  the  Statute  of  Limitation  did  not  run  agatnat  her  claim 
while  she  was  of  unsound  mind.  On  another  trial,  appellee  can  ask 
an  Instruction  upon  this  point. 

Petition  for  rehearing  overruled. 


MOBGAJJ,  OATBS  &  CO.  v.  COMMONWEALTH. 

(Filed  May  5,  1908— To  be  reported.) 

Revenue  and  Taxation — Agency  for  Selling  Sewlag  Machines — 
Selling  Without  Ucense — Liability— Under  section  1.  HUb-division  4. 
article  12,  Act  of  190G,  Kentucky  Legislature,  a  license  Is  required 
"on  each  agency  for  selling  sewing  machines."  and,  by  section  12. 
subdivision  1.  a  fine  is  Imposed  tor  a  violation  thereof;  a  Arm  en- 
gaged In  selling  sewing  machines  which  employed  an  agent  to  drive 
about  over  the  country  from  house  to  houBe  to  sell  sewing  machines, 
furnishing  a  wagon  tor  that  purpose,  requiring  him  to  carry  machines 
with  bim  for  immediate  delivery  when  sold,  is  guilty  cf  maintaining 
an  agency  in  the  meaning  of  the  statute,  and  liable  tc  a  floe  unless 
having  a  license  therefor. 

Gibson  &  Kfncheloe  for  appellant. 

James  Breathitt  and  Theo.  B.  Blakey  (or  appellee 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle,  affirming. 

The  appellants,  T.  M.  Morgan,  Nick  Gates  and  Martin  J.  Morgan, 
partners  composing  a  Arm  doing  business  as  Morgan.  Gates  &  Com- 
pany, complain  that  tbey  were  illegally  convicted  and  fined  161.00, 
In  the  court  below,  under  an  Indictment  charging  them  irltU  the  of- 
fense of  maintaining  a  sewing  machine  agency  and  employing  an 
agent  to  sell  sewing  machines  In  Hopkins  county,  without  having  a 
license  so  to  do. 

Section  13,  sub-division  1.  article  12.  Act  of  1906,  entitled  "An  Act 
relailng  to  Revenue  and  Taxation,"   provides: 

"Any  person  who  Shalt  engage  in  any  buainets  ,or  sell  or  offer  to  sell, 
any  article  on  which  a  license  Is  required,  before  procuring  the  li- 
cense and  paying  the  tax  thereon  as  required  by  law,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction,  be  fined  not  less  than 
Hfty  nor  more  than  one  thousand  dollars  tor  each  offense,  unless  other- 
wine  specially  provided." 
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ScctiOD  1,  eub-dlTlslon  4,  of  article  12,  same  act,  prOTldea: 

"Before  eDgaglng  la  any  occupation  or  selling  any  article  named  In 
U>l8  «ub-dlvlBioii  of  article  12  (page  202)  of  ttaie  act,  tlie  peraon  de- 
siring to  do  BO  shall  procure  llcenee  and  pay  tax  thereon  as  follows: 
*  *  *  On  eacb  agency  for  sewing  machines  employing  one  agent, 
for  each  county,  ten  dollars.  On  eacb  additional  agent  for  sewing 
machines,  each  county,  Dve  dollars," 

The  Indictment  under  which  appellants  were  convicted  was  based 
upon  the  foregoing  provlBlons  of  the  act,  snpra.  The  right  of  trial 
by  Jury  by  the  partleia  was  waived  and  Qie  law  and  facta  submitted 
to  the  court,  whose  Judgment  was  aa  above  Indicated. 

The  evidence  Introduced  by  the  Commonwealth  proved,  beyond 
doubt,  that  appellants  composing  the  partnership  of  Morgan,  Gates 
&  Company,  have  a  store  or  ware  room  at  Morton's  Oap,  and  an- 
other at  White  Plains,  Hopkins  county,  In  each  of  which  tbey  kept 
for  sale  pianos,  organs  and  sewing  machines,  and  that,  within  a 
year  before  the  finding  of  the  indictment  the  firm  of  Morgan,  Oatea 
&  Company,  employed  Allen  Thompson  to  act  as  salesman,  and  con- 
sequently the  Arm's  agent;  under  which  employment  he  was  required 
to  ha'U  from  the  store  and  ware  rooms,  referred  to,  sewing  machines 
and  sell  them  In  Hopkins  county.  That  tor  this  work  appellants  fur- 
nished Thompson  a  «ewlng  machine  wagon  containing.  In  large  iet- 
tera,  the  name  of  the  Arm,  and  paid  biro  a  commlaslon  upon  all  sew- 
ing machines  sold  or  exchanged  by  him.  Thompson  teetlBed  to  hav- 
ing made  numerous  sales  and  exchanges  ol  such  sewing  machines  In 
Hopkins  county;  and  other  witnesses  that  they  had  bought  of 
Thompson  sewing  machines,  or  had  seen  him  sell  or  trade  tliem 
to  others.  Thompson's  sales  were  sUl  made  at  the  homes  of  the 
purchasers,  where  he  Invariably  carried  the  sewing  machines  for  In- 
Hpectlon,  and  oftentimes  left  them  for  trial,  before  effecting  the  sales. 
He  made  no  concealment  of  the  fact  that  the  sewing  machines  he 
was  peddling  were  the  propeity  of  appellants,  and  the  persons  who 
bought  machines  of  him  knew  that  he  was  the  agent  Of  appellants  and 
traded  with  him  as  such.  Oatee  and  T.  M.  Morgan,  members  of  the 
Arm  In  question,  teatlAed  in  their  own  behalf,  but  neither  of  them 
attempted  to  contradict  the  witnesses  of  the  Commonwealth.  They 
did,  however,  state  that  they  did  not  receive  or  sell  sewing  machines 
on  commission,  but  kept  In  stock  pianos,  organs  and  sewing  ma- 
chines, which  they  bought  and  sold  for  a  profit,  and  were  acustomed 
to  pay  tor  at  the  end  of  four  mraiUiB  from  their  purchase  of  them, 
whether  sold  by  them  or  others  within  that  time  or  not 

It  was  contended  by  appellants  on  the  motion  for  a  new  trial  In 
the  court  below,  and  they  now  insist,  that  they  were  not  the  agents, 
or  their  places  of  business  agencies  for  the  sale  of  sewing  machines, 
for  which  reason,  it  Is  claimed,  they  should  have  been  adjudged  not 
guilty  as  charged.  We  do  not  regard  this  contention  tenable.  The 
ofCenae  charged  In  the  Indictment  was,  not  that  appellants  became  agents 
or  eatabllahed  an  agency  for  the  sale  of  sewing  machines  by  receiving 
from  the  manufacturer  or  a  dealer,  such  machines  to  sell  for  It  or  him, 
or  that  they  made  such  sales  as  agent  for  the  manufacturer  or  dealer. 
but  that  they  had  and  maintained  a  sewing  machine  agency  by  employ- 
ing agents,  or  an  agent,  to  sell  auch  machlnea  In  Hopkins  county  as 
Thompson  was  employed  to  sell  and  did  aell.  If  employing  an  agent 
to  drive  about  over  the  county  from  house  to  house  to  sell  sewing 
machines,  furnishing  him  with  a  vehicle  tor  that  purpose,  requiring 
btm  lo  carry  such  macblnea  with  blm  for  Immediate  delivery  when 
sold,  and,  upon  consummating  a  sale,  to  take  of  the  purchaser  a  writ- 
ten obligation,  whereby  the  latter  undertakes  to  pay  appellants  for  the 
machine  upon  the  Installment  plan,  is  not  establishing  or  maintaining 
an  "agency  for  sewing  machines"  In  the  meaning  of  the  statute,  we 
are  at  a  loss  to  know  by  what  name  such  an  enterprise  atiould  be 
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We  do  not  think  It  material  whether  tbe  agent  In  such  an  under- 
taking be  paid  a  stated  salary,  or  a  commieslon  upon  sales  made  by 
blm;  in  either  event  he  Is  an  agent,  and  in  empIoylnK  him  tor  suck 
work  and  having  him  perform  It,  the  emphyyer  or  principal  estab- 
lishes and  maintains  an  agency  (or  the  sale  ot  aewtng  machines,  tor 
which  the  law  requires  him  to  procure  license.  It  Is  admitted  that 
appellants  did  not  have  license  authorizing  them  to  establish  or  c<mduct 
an  agency  for  sewing  machines,  when  they  employed  Thompson,  or 
at  any  time  during  tbe  work  ot  the  latter  in  peddling  sewing  machines 
under  and  by  virtue  ot  such  employment.  Being  without  such  license 
they  were  guilty  of  the  offense  charged;  therefore,  the  fine  of  which 
they  complain  was  legally  Imposed  by  tbe  Judgment  rendered. 

Wherefore,  tbe  Judgment  Is  affirmed. 


iLa>moie  oentrai.  r.  e.  co.  v.  curry. 

<PlI©d  May  B.  1908--Not  to  be  reported.) 
Trabu«,  Doolan  ft  Cos  and  J.  Smith  Hays  for  appellant. 
Beckner  ft  Jouetf  tor  appellee. 
Appeal  from  Clark  Circuit  Court. 
Judge  HobsoQ  delivered  the  following  dissenting  opinion: 

Judge  Barker  and  I  concur  In  the  conclusion  reached  by  tbe  court, 
as  the  oral  contract  and  the  written  contract  here  were  aubatantially 
tbe  same,  but  we  do  not  concur  in  so  much  of  the  opinion  as  holds 
that,  a  connecting  carrier  is  bound  by  a  parol  contract  made  without 
his  authority  by  the  initial  carrier  and  of  which  be  had  no  notice. 
The  cases  cited  do  not  sustain  this  conclusion.  They  were  suits 
on  the  written  contracts  under  which  the  conecttng  carrier  bad  ac- 
cepted the  goods.  Having  accepted  the  goods  under  tbe  written 
contracts  be  was  held  bound  tbereby.  (But  where  there  is  a  verbal 
agreement  made  by  the  Initial  carrier  not  incorporated  In  the  bill  of 
lading  under  wblcb  tbe  connecting  carrier  receives  tbe  goods,  and  not 
made  by  bis  authority,  or  brought  to  bis  notice,  the  rule  Is  different. 

"liie  liability  ot  tbe  second  carrier  Is  not  under  tbe  contract  made 
with  the  first  carrier,  but  upon  the  contract,  eipress  or  implied,  under 
which  the  second  carrier  has  accepted  the  goods  for  transporta- 
tion." (6  Cyc,  487;  Hutchinson  on  Carriers,  section  248;  Dwyer  v, 
R.  R.  Co.,  7  L.  R.  A.,  478;  Thomas  v.  R.  R.  Co.,  lis  Ky.,  879.) 

It  seems  to  ua  the  court  should  fcAlow  the  ru!e  It  hse  heretofore 
laid  down. 

We,  therefore,  dissent  from  the  opinion. 


BAliTHASESt    V.    lULINOIS    LIFE    INSURANCE    CO. 

(Filed  Mlay  5,  IMS— Not  to  be  reported.) 

Life  Insurance — Contract  for  Extended  Insurance— Default— Failure 
to  Apply  tor  Extension — Recovery  Denied— A  policy  of  life  insurance 
by  a  husband  for  his  wife  for  >2,000  provided  that,  upon  bis  failure  to 
pay  the  fourth  premium,  be  was  entitled  to  paid-up  Insurance  of  (300, 
casta  surrender  value  of  |10B  or  eitended  Insurance,  if  applied  for, 
ot  five  years  and  six  months.  He  made  three  payments  and  defaulted 
on   the  fourth,  and   died   without  applying  tor   extended   In8u?ance. 
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Held — Tbat,  liavlns  failed  to  «xerclse  the  option  of  applying  for  the 
extended  inaurance,  the  ottaer  provlBiooA,  with  reference  to  paid-up  In- 
surance, automatically  went  Into  effect,  and  there  could  he  no  recorery 
on  the  ccHitract  for  extended  Insurance. 

D.  G.  Park  and  Hal  8.  Corbett  for  appellant. 

Wheeler,  Hughes  &  Berry  tor  appellee. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  Court  by  Judge  Settle,  attrmlng. 

Julj'  3lBt,  1899,  Louis  Balthaser  obtained  of  the  Mutual  life  !&• 
Burance  Oompany,  o(  Kentucky,  a  policy  of  13,000.00,  «pon  hU  life; 
bl«  wife,  the  appellant,  Maude  K.  Daltbaaer,  being  the  beneflclajy 
named  In  the  policy.  After  the  Issual  of  thia  policy,  the  -Mutual  Life 
Insurance  Company  of  Kentucky  went  out  of  business,  but  before  di> 
fng  so  sold  and  conveyed  Its  property  and  assets  to  the  appellee.  Il- 
linois Life  Insurance  Company,  the  latter  assun^ng  Its  Insurance  con- 
tracts and  policy  liabilities,  the  policy  on  tbe  lite  of  Louis  Balthaser 
being  of  the  number. 

The  annual  premium  on  th«  policy  in  question  was  tSS.SS.  Ths 
first  premium  was  paid  aa  of  the  date  of  the  policy.  July  31st,  1899. 
and  was  thereafter  paid  July  3l3t,  1900,  and  July  Slat,  1901;  making 
three  payments  of  premium  altogether.  When  the  fourth  premium 
became  due  July  Slst,  1902,  the  insured  failed  to  pay  it.  Wdth  re- 
spect to  such  a  default  the  policy  provided: 

"It  any  premium  should  not  be  paid  as  agreed,  the  policy  shall 
then  become  void,  except  as  specified  In  the  table  endorsed  hereon." 

The  table  referred  to  cont^ns  the  following  provision: 

"The  amount  of  paid-up  Insurance,  the  cash  value  of  extension,  if 
applied  tor,  to  which  the  assured  Is  entitled  after  failure  to  pay  a 
third  or  any  subsequent  annual  premium,  is  shown  in  the  following 
table." 

The  table  shows  that  upon  Louis  Balttaaaer's  failure  to  pay  the 
fourth  premium  he  was  entitled  to  paid  up  Insurance  of  t30b,00.  cash 
surrender  value  of  (102.00,  or  extended  Insurance,  it  applied  for.  of 
five  years  and  six  months.  As  h«  died  December  ]6tb,  1905,  the  period 
of  extension,  it  the  extended  insurance  had  been  applied  tor,  would 
have  gone  heyvnd  the  date  of  his  death.  Claiming  to  be  entitled  to 
the  extended  insurance,  appellant,  aa  the  beneficiary  nam«d  In  the 
policy,  furnished  appellee  proofs  ot  ber  husband's  death  and  demanded 
of  It  payment  of  Che  full  amount  of  insurance  named  In  the  policy. 
Appellee  failed  to  comply  with  the  demand,  and  appellant  thereupon 
brought  this  action  in  the  circuit  court  to  recover  it. 

It  la  the  contention  of  appellant  that  when  the  insured  failed  to 
pay  the  fourth  premium  on  the  policy  at  Its  maturity.  It  was  appellee's 
duty  to  notify  him  of  the  necessity  ot  making  the  election  allowed  by 
the  provisions  of  the  policy,  and  that,  as  this  was  not  done,  he  had 
until  his  death,  which  occurred  within  five  years  ot  the  default  In 
payment  of  premium,  to  make  such  election,  and.  not  having  done  80, 
the  right  to  take  the  benefit  ot  the  extended  Insurance  could  be  ex- 
ercised by  appellant  after  his  death,  and  at  any  time  within  the  five 
years  named;  which  right  was  aaserted  by  her  within  that  time. 
On  th*  other  hand  It  Is  contended  by  appellee,  and  such  was  the  de- 
fense set  up  by  its  answer,  tbat  the  default  la  payment  of  the  premium 
rendered  the  policy  in  question  void,  except  that  the  msured  had  the 
right  to  elect  at  that  time  to  demand  paid  up  Insurance  to  the 
amount  ot  $300,00.  accept  the  cish  surrender  value  of  the  policy  which 
was  (102,00,  or  apply  for  extended  inaurance,  which  would  have  car- 
ried   the   policy   in   force   tor   a   further   period   ol   five   years   and    six 
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iDontltSs  and  beyond  bU  deatb;  but  that,  as  he  tben  failed  to  apply  for 
such  extended  Insurance,  be  automatically  became  entitled  to  tb« 
paid  up  insurance,  wblch  was  all  the  beneSciary  could  realize  upon 
tbe  policy  at  his  death. 

It  would  eeeva,  therefore,  that  the  right  of  appellant  to  recover 
upon  the  policy  the  eittended  Insurance  entitling  ber  to  the  entire 
12,000.00  named  In  the  poMcy,  depends  upon  wbetber  tbe  insured 
could  have  availed  himself  of  such  extended  insurance  without  apply- 
ing therefor.  Thie  question  ba«  been  settled  by  this  court  adversely 
to  the  appellant's  contention.  It  seems  to  be  conceded  that  the  in- 
sured did  not  apply  (or  tbe  extended  Insurance  and  that  no  claim 
therefor  was  made  by  appellant  until  »be  demanded  the  entire  (Z,- 
000.00  for  which  the  policy  was  Issued. 

The  ca«e  of  Michigan  MiJtiual  Life  Insurance  Company  v.  Uay- 
fleld'B  Adra'r,  28  Ky.  Law  Rep.,  825,  involved  the  construction  o[  a 
policy  containing  provisions  similar  to  those  under  which  appellant 
cialms  tbe  right  to  avail  herself  of  the  extended  insurance;  tbe  only 
difference  being  that  the  policy  In  the  Michigan  Mutual  Life  Insurance 
Company  allowed  thirty  days  after  the  default  in  the  payment  of  prem- 
iums to  make  application  for  the  extended  insurance.  In  passing  upon 
tbe  rights  of  the  parties,  under  this  provision,  the  court  said: 

"The  solution  of  the  question  depends  upon  the  terms  of  the  policy. 
The  parties  were  capable  of  contracting.  It  is  tbe  business  of  the 
court  to  ascertain  and  enforce  the  contract.  It  la  expressly  provided, 
In  clause  six,  that  tbe  company  is  not  liable  for  the  payment  of  the 
Insured  oum;  that  tbe  policy  shall  cease  and  determine  after  tbe 
premiums  have  been  paid  for  three  years.  If  default  be  made  in  the 
payment  of  any  precoliim  thereafter.  It  is  then  provided  thai  the 
policy  is  valid  as  a  non-participating  policy  for  &  fractional  part  of 
the  sum  Insured,  this  sum  to  be  paid  on  the  death  of  tbe  insuiej. 
This  provision  is  automatic  in  character.  When  the  ineured  fai'.ed  to 
pay  tbe  premium,  as  shown  by  the  table  of  paid  up  insurance,  printed 
on  tbe  polley.  It  is  not  necessary  that  the  insured  should  do  any  thing 
as  a  prerequisite  to  the  right  to  paid-up  Insurance.  By  the  8th  clause 
of  the  policy  tile  insured  bas  the  right  to  give  written  notice  to  the  com- 
pany within  thirty  days  after  the  default  in  tbe  payment  of  the  prem- 
ium, and  In  lieu  of  tbe  paid-up  Insurance,  provided  for  in  the  policy,  to 
have  the  full  amount  Insured  carried  as  non-part iclpa ting  insurance, 
without  further  payment  of  premiums  for  the  lime  specified  In  tbe 
table  relating  to  extended  Insurance.  The  right  under  this  clause  of 
tbe  policy  is  optional  with  tbe  insured.  He  can  substitute  extended 
Insurance  in  lieu  of  paid  up  in»urance.  If  be  desires.  However,  after 
the  default  in  the  payment  of  tbe  premiums,  until  be  eierctees  this 
option,  bis  rights  are  determined  by  the  clause  of  the  policy  wbich 
provides  for  paid  up  Insurance.  It  is  Insisted,  however,  as  the  insured 
has  30  days  In  which  to  apply  For  extended  Insurance,  that  the  policy 
for  the  full  amount  remains  in  force  until  the  expiration  of  10  days. 
This  contention  Is  in  the  face  of  the  plain  terms  of  tbe  policy.  To 
t&ke  this  view  of  it  we  would  have  to  hold  that  the  policy  remains  In 
force  (or  30  days  after  default  in  tbe  payment  of  premiums,  although  it 
Is  expressly  provided  that  the  company  is  not  liable  for  the  payment 
of  the  Insured  sum  after  default  in  the  payment  of  the  premiums,  but 
only  for  a  paid-up  policy  for  a  fractional  part  of  ttie  sum  insured.  •  •  • 
If  we  so  held,  we  would  say  that  the  clauses  intended  to  fix  the  rights 
of  the  parties  upon  tbe  default  of  the  payment  of  tbe  premium,  did 
not  become  operative  until  thirty  days  thereafter,  and  that  appel- 
lant carried  the  risk  for  30  days  without  compensation.  Either  the 
clause  providing  for  paid  up  Insurance,  or  tbe  one  for  extended  Insur- 
ance becam«  operative  and  in  force  upon  the  default  in  the  payment 
of  tbe  premium,  M  both  of  the  clauses  could  not  be  In  force  at  the 
■ame  time.    As  the  paid  up  insurance  clause  automatically  went  into 
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force  upon  the  default  in  the  payment  of  the  premiums,  the  insured 
could  not  substitute  the  extended  insurance  in  lieu  thereof  without 
making  the  election  to  which  reference  has  been  made.  As  the  in- 
sured did  not  make  the  election,  his  personal  representative  cannot 
do  «o.  The  provisions  of  the  policy  fixing  the  rights  of  the  parties 
upon  the  default  of  the  payment  of  the  premiums  differ  widely  from 
the  provisions  In  the  policies  which  this  court  has  been  called  upon 
to  construe,  boUi  by  counsel  for  the  appellant  and  appellee,  in  most 
of  Uiese  cases  the  Insured  was  not  entitled  to  paid  up  insurance,  unless 
he  had.  before  the  expiration  of  a  certain  period,  surrendered  his  policy 
and  demanded  paid  up  insurance.  In  the  case  at  bar,  as  we  have 
stated,  the  insured  was  entitled  to  paid  up  insurance  for  a  specified 
sum  without  any  further  act  upon  his  part,  other  than  default  of  the 
payment  of  premiums.'' 

In  the  more  recent  case  of  Wortham,  &c.  v.  Illinois  Life  Insurance 
Company,  a  policy  issued  by  the  same  connpany  and  precisely  like 
the  one  under  consideration  in  this  case,  was  involved.  In  the  opinion 
of  that  case  it  is  said: 

"It  will  be  observed  that  the  policy  does  not  provide  for  a  written 
application  to  the  company.  All  that  it  requires  is  that  the  extended 
insurance  shall  be  applied.  That  being  the  case,  it  could  bd  ap- 
plied for  either  orally  or  in  writing." 

One  of  the  Issues  in  the  case,  supra,  was  that  Mrs.  Wortham.  the 
insured,  had  made  application  to  Rue,  the  alleged  agent  of  the  insur- 
ance company,  for  the  extended  insurance  provided  for  by  the  policy. 
It  was,  however,  claimed  by  the  insurance  company,  that  Rue  was  not 
its  agent,  so,  upon  the  issues  as  to  whether  she  made  such  application, 
and  whether  Rue  was  the  agent  of  the  company,  this  court  held  that 
the  trial  court  should  have  allowed  the  case  to  go  to  the  Jury,  and, 
because  of  its  failure  to  do  this,  the  Judgment  of  the  lower  court  was 
reversed. 

In  the  case  at  bar,  the  policy  does  not  provide  when  the  application 
for  extended  insoirance  shall  be  made;  this  being  the  case,  the  inspired, 
in  order  to  obtain  the  benefit  of  the  extended  insurance  available  under 
the  policy,  could  have  applied  therefor  when  he  made  default  in  the 
payment  of  the  premium.  However*  the  question  of  whether  he  might 
have  entitled  himself  to  the  extended  insurance,  by  applying  for  it 
within  a  reasonable  time  after  the  default  in  the  payment  of  the  prem- 
ium, or  at  any  time  before  his  death,  is  not  before  us,  and  need  not 
be  decided.  It  is  enough  to  say  that  he  did  not  make  the  necessary 
election,  or  apply  for  the  extended  insurance,  either  at  the  time  of  the 
default  in  the  payment  of  premium,  or  before  his  death,  and  this 
being  true,  neither  his  personal  representative,  nor  the  beneficiary  in 
the  policy,  could  do  so  after  his  death. 

We  do  not  think  notice  from  the  insurance  company  requiring  him 
to  make  the  election  was  necessary.  He  had  notice  of  the  time  of  the 
maturity  of  the  premium  and  had,  in  his  possession,  the  policy  of  in- 
surance upon  his  life,  and  must  be  presumed  to  have  had  knowledge 
of  its  provisions  with  reference  to  his  right  to  take  the  extended  in- 
surance, and  of  the  necessity  of  his  making  application  therefor.  The 
right  of  election  was  in  the  insured  alone,  and  having  failed  to  exer- 
cise the  option  by  applying  for  the  extended  insurance,  the  other  pro- 
vision with  reference  to  paid  up  insurance  automatically  went  into 
effect.  There  being  no  contrariety  of  testimony  as  to  the  only  ques- 
tion that  was  decisive  of  the  case,  a  peremptory  instruction  requiring 
the  Jury  to  find  for  appellee  would  have  been  proper.  However,  the 
appellant  cannot  complain  that  the  case  was  submitted  to  the  Jury, 
and  the  instructions  were  more  favorable  to  her  than  she  was  en- 
titled to  ask  or  demand. 

Wherefore,  the  Judgment  is  afilrmed. 
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GRINSTEAD.  &c.  v.  KIRBY,  JUDGE  JEFFERSON  CIRCUIT  COURT. 

(Filed  May  6,  1908— ^To  be  reported.) 

1.  Gaming— Betting  on  Races— Celling  French  Fools  on  Race 
Track— statutes  Considered — 'Kentucky  Statutes,  sec.  1960,  mftkes  it  a 
felony  for  any  on<e  to  set  up  and  carry  on  any  machine  or  contri- 
vance used  in  betting  whereby  money  or  other  thing  may  be  won  or 
lost.  Sec.  1961  provides  that  "no  prosecution  shall  be  commenced 
under  sec.  1960  later  than  five  years  after  the  commission  of  the  of- 
fense, nor  shall  its  provisions  apply  to  persons  who  sell  combination 
or  French  pools  on  any  regular  race  track  during  the  races  thereon." 
Held — That  in  adopting  sec.  1961  the  Legislature  evidently  had  In  mind 
granting  a  privilege  to  the  regular  .race  tracks  during  the  races 
thereon. 

2.  Same — To  hold  that  the  men  who  sell  the  pools  may  not  be  pun- 
ished, 'but  that  those  who  buy  them  may  be  punished,  would  be  to 
give  no  effect  to  that  part  of  the  act  which  limits*  the  selling  of  the 
pools  on  regular  race  tracks  during  the  races  thereon.  The  object 
of  the  exception  was  not  to  protect  those  who  sell  the  pools,  but 
what  the  Legislature  had  in  mind  was  to  protect  the  regular  race 
tracks  during  the  races  thereon.  Manifestly  the  Legislature  intended 
that  the  selling  of  combination  or  FYench  pools  on  any  regular  track» 
during  the  races  thereon,  should  not  be  illegal. 

A.  E.  Richards  and  Helm  Bruce  for  plaintiffs. 

A.  P.  Humphrey  and  D.  W.  Baird  for  defendant. 

Appeal  from  Jefferson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  denying  motion  dissolving 
injunction. 

Under  the  statutes  in  force  previous  to  1893,  this  court  held  that 
the  machine  known  as  French  Pool  or  Paris  Mutuel,  used  in  betting 
on  horse  races,  was  a  contrivance  used  in  betting  within  the  meaning 
of  the  statutes,  and  that  the  persons  who  conducted  the  business  were 
indictable.  (Comnuonwealth  v.  Simons,  79  Ky.,  618;  Commonwealth 
V.  Cheek,  lOO  Ky.,  1.)  In  1893  the  Legislature,  in  Teviaing  the  statutes 
of  the  State,  adopted  the  Kentucky  Statutes.  ISection  1930.  Kentucky 
Statutes,  makes  it  a  felony  for  any  one  to  set  up  and  carry  on  a 
machine  or  contrivance  used  in  betting  whereby  money  or  other  thing 
may  be  won  or  lost.  Section  1961,  Kentucky  Statutes,  is  in  these 
words:  "The  change  of  the  name  of  the  games,  banks,  tables,  machines 
or  contrivances  mentioned  or  included  in  the  preceding  section,  shall 
not  prevent  the  conviction  of  any  person  violating  the  provisions 
thereof;  hut  no  prosecution  shall  be  commenced  under  said  section 
later  than  five  years  after  the  commission  of  the  offense,  nor  shall 
its  provisions  apply  to  persons  who  sell  combination  or  French  pools 
on  any  regular  race  track  during  the  races  thereon.  An  Indictment 
for  a  violation  of  the  preceding  section  may  charge  the  accused  in 
one  count  with  any  or  all  of  the  offenses  mentioned  or  included 
therein." 

Section  1877  provides  that  any  persons  who  engage  in  any  hazard 
or  game  on  which  money  or  property  is  bet,  won  or  lost  shall  be  sub- 
ject to  a  fine  of  not  less  than  $20  and  not  more  than  $100.  The 
question  is  presented  whether,  under  section  1961,  persons  may  buy 
combination  of  French  pools  on  any  regular  race  track  during  the  races 
thereon.  It  Is  insisted  that  the  only  effect  of  section  1901,  so  far  as 
can>binatlon  or  French  pools  are  concerned,  is  to  exempt  the  persons 
who  sell  them  from  the  operation  of  section  1900,  under  which  the 
setting  up  of  the  machine  or  contrivance  would  be  a  penitentiary 
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offense;  and  that  persons  who  buy  the  combination  or  French  pools 
on  any  regular  race  track  during  the  races  thereon,  may  be  prosecuted 
Plfl  under  section   1977.    It  is  urged  that  the  language  of  section  1961 

■1  goes  no  further  than  this,  and  does  not  except  from  the  operation 

)  of  section  1977  those  who  buy  combination  or  French  pools  on  any 

regular  race  track  during  the  races  thereon.  But  an  act  of  the  Leg- 
islature, like  any  other  instrument,  must  be  so  construed  as  to  carry 
into  effect  the  intention  of  the  makers.  In  Bailey  v.  Commonwealth. 
11  Bush,  691,  this  court,  after  referring  to  the  rule  that  the  words 
in  a  staute  are  to  be  taken  according  to  the  approved  use  of  language, 
sa.d:  "But  there  are  other  rules  of  construct-on  of  equal  dignity  and 
importance  which  must  not  be  overlooked,  and  which,  although  not 
incorporated  in  our  statute,  are  as  binding  upon  the  courts  as  If 
embodied  in  it.  One  of  these  rples  is  that  'every  statute  ought  to  be 
expounded,  not  according  to  the  letter,  but  according  to  the  meaning,* 
and  another  that  'every  interpretation  that  leads  to  an  absurdity 
ought  to  be  rejected;'  and  still  another  that  a  law  *ought  to  be  in- 
terpreted in  such  a  manner  as  that  it  may  have  effect  and  not  be 
found  vain  and  illusive.' " 

This  rule  was  recently  followed  and  approved  by  this  court  in  New 
South  Brewing  Co.  v.  Commonwealth,  29  Ky.  Law  Rep.,  873.  The 
exception  in  the  statute  in  favor  of  combination  or  French  pools  sold 
on  any  regular  race  track  during  the  races  thereon,  was  not  in  the 
previous  statutes,  and  we  must  assume  that  the  Legislature  had 
some  purpose  in  inserting  this  exception  in  the  present  act.  Under 
the  former  Constitution  special  legislation  was  allowed.  The  dif- 
ferent racing  associations  operated  under  special  charters,  which 
conferred  upon  them  privileges  more  or  less  broad.  When  the  new 
Constitution  came  into  effect,  and  special  legislation  was  prohibited, 
it  was  perceived  by  the  Legislature  that  some  general  provision  must 
be  made,  if  the  privileges  which  these  racing  associations  then  en- 
joyed, were  to  continue.  The  raising  of  horses  for  the  track  had  long 
been  a  favored  industry  in  a  large  part  of  the  State,  and  much  capital 
was  Invested  in  it.  The  Legislature  evidently  had  in  mind  granting 
a  privilege  to  the  regular  race  tracks  during  the  races  thereon.  It 
will  be  observed  that,  under  the  statute,  any  person  who  sells  combina- 
tion or  French  pools  elsewhere  than  on  any  regular  race  track,  or 
during  the  races  thereon,  Is  guilty  of  a  felony  under  section  1960. 
This  shows  that  the  Legislature  did  not  have  in  mind  exempting 
merely  the  selling  of  combination  or  French  pools  from  the  pro- 
visions of  the  act,  but  that  they  intended  to  provide  that  those  who 
sold  these  pools  on  any  regular  race  track,  during  the  races  thereon, 
should  not  be  punished.  To  hold  that  the  men  who  seU  the  pools 
may  not  be  punished,  but  that  those  who  buy  them  may  be  punished, 
would  be  to  give  no  effect  to  that  part  of  the  act  which  limits  the 
selling  of  the  pools  on  regular  race  tracks  during  the  races  thereon. 
The  object  of  the  exception  was  not  to  protect  those  who  sell  the 
pools.  Wlhat  the  Legislature  had  in  mind  was  the  benefit  to  the 
regular  race  tracks  during  the  races  thereon.  The  privilege  of  selling 
the  combination  or  French  pools  on  any  regular  race  track  during 
the  races  thereon  would  be  entirely  nugatory  if  all  who  buy  the  pools 
may  be  punished.  It  can  not  be  presumed  that  the  Legislature  In- 
tended in  one  section  of  the  act  to  legalize  the  selling  of  the  pools 
and  in  another  section  to  impose  a  penalty  on  all  those  who  buy 
pools.  If  the  buying  of  the  pools  is  illegal,  then  the  offering  to  sell 
them  is  an  incitement  to  others  to  violate  the  law;  and,  therefore, 
illegal.  But,  manifestly,  the  Legislature  intended  that  the  selling  of 
combination  or  French  pools  on  any  regular  race  track  during  the 
races  thereon  should  not  be  illegal. 

We,  therefore,  conclude  that  the  circuit  judge  properly  granted 
the  temporary  restraining  order.    This  conclusion  makes  it  unneces- 
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sary  for  us  to  consider  any  of  the  other  <iue8tions  raised  by  counsel. 
Chief  Justice  O'Rear  did  not  hear  the  argument,  and  did  not  partici- 
pate in  this  decision. 
Motion  denied. 


JACKSON'S  ADM'X  v.  RICHARDSON  COAL  CO..  &c. 
(Filed  May  6,  1908— Not  to  be  reported.) 

Ma^rter  and  Servant — ^Death  of  Servant — 'Falling  of  Roof  of  Mine — 
Action  for  Damages — ^Allegation  of  Petition — Sufficiency — In  an  action 
of  an  administrator  of  a  deceased  miner,  against  the  owners  of  the 
mine  for  damages  for  negligently  causing  his  death  by  the  falling  of 
the  roof  of  the  mine,  an  allegation  in  the  petition  ''that  it  was  not 
the  duty  of  the  servant  to  prop  the  mine,  but  that  it  was  the  duty  of 
the  owners  to  keep  the  roof  in  a  reasonably  safe  condition,  and  to 
have  a  competent  mine  boss  to  inspect  the  mine,  but  they  negligently 
failed  to  prop  the  mine  or  to  have  such  mine  boss,"  gptates  a  good 
cause  of  action  and  a  demurrer  thereto  was  improperly  sustained. 

J.  M.  McDaniel,  O.  H  Pollard  and  B.  G.  Williams  for  appellant. 

» 

Gourley  &  Roberts  and  Sutton  &  HJurst  for  appellees. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  reversing. 

Appellant,  Jane  Jackson,  as  administratrix  of  her  deceased  husband,  •  . 
Joseph  J.  Jackson,  instituted  this  action  in  the  Lee  Circuit  Court, 
against  appellee,  Richardson  Coal  Company,  to  recover  damages  for 
the  injury  which  resulted  in  the  death  of  her  husband.  The  allega- 
tions of  the  original  petition  with  reference  to  the  negligence  of  the 
defendant  are:  That  the  Richardson  Coal  Company  was  engaged  in  the  ■ 
operation  of  a  coal  mine  in  Lee  county,  Kentucky;  that  appellant's 
intestate  was  employed  by  the  defendant,  and  was  engaged  in  draw- 
ing stumps  in  the  mine  of  the  defendant,  and  while  so  engaged  in 
this  duty  was  Injured  from  a  fall  of  slate  in  the  mine;  that  the  fall 
of  slate  was  caused  by  the  gross  negligence  of  the  defendant,  its 
agents  and  servants,  in  failing  to  securely  and  adequately  prop  said 
slate  and  keep  same  adequately  propped;  that  defendant  negligently 
failed  to  regularly  inspect  the  premises  where  intestate  was  at  work, 
and  to  give  proper  instructions  relating  to  the  safety  and  security 
of  carrying  on  the  work;  and  also  negligently  failed  to  exercise  the 
care  which  the  character  of  tbe  work  and  premises  required. 

A  demurrer  was  filed  to  this  petition,  and  pending  said  demurrer,  an 
amendment  was  tiled  to  the  petition,  making  an  additional  defendant 
a  party  to  the  action,  and  amplifying  the  allegations  of  the  petition  as 
to  the  negligence  by  adding  the  charge  that  it  was  the  duty  of  the 
defendant  to  employ  a  competent  mine  boss,  which  the  defendant 
failed  to  do,  and  the  further  charge  that  the  defendants  did  not  fur- 
nish said  Intestate  a  reasonably  safe  place  in  which  to  work. 

On  July  9th,  1907,  a  demurrer  was  filed  to  the  petition  as  amended,    • 
and.  pending  this  demurrer,  a  second  amended  petition  was  filed,  in 
which  it  was  charged  that  the  roof  which  fell  and  injured  appellant's 
intestate  was  not  one  which,  in  the  ordinary  course  of  business,  the 
intestate  was  charged  with  the  duty  of  propping. 

Upon  the  hearing  of  the  demurrers,  the  court  dismissed  the  petition 
and  amended  petitions,  and  the  plaintiff  appeals. 

vol.  33—19 
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la  support  or  the  ruling  of  tbe  trial  court,  couoeel  tor  appellees  In- 
sist tbat  tile  petttioD  sad  amended  petitions  are  defective  in  that 
tbey  contain  no  allegation  of  failure  on  the  part  of  tlie  appellees  to 
furnleb  tbe  necessary  timber  for  props  at  tbe  place  of  Injury;  tba'f 
it  is  a  well'Settled  ru!«  that.  In  removing  stumps  or  pillars  of  coal 
!□  a  mine.  It  is  the  duty  of  the  miner  to  prop  the  roof  with  timbers 
to  prevent  its  falling;  while  the  only  duty  of  the  mine  owner  Is  to 
furnish  timber  for  that  purpose.  Counsel  cite  tbe  cases  of  Sandy 
Eiver  Cannel  Coal  Co.  v.  CaudlH,  22  Ky.  Law  Rep.,  1175,  and  East 
Jelllco  Coal  Co.  t.  Golden,  25  Ky.  Law  Rep,,  2056.  It  Is  true  the 
principle  contended  for  by  counsel  tor  appellees  la  laid  down  In  the 
cases  supra;  but  those  cases  were  decided  upon  the  facts  as  therein 
developed.  It.  upon  tbe  hearing  of  this  case,  It  should  turn  out  that 
the  facts  are  tbe  same,  the  same  principle  would  apply.  But  for  the 
purpose  of  passing  upon  the  demurrer  herein,  we  can  not  assume  that 
the  facts  are  the  same  as  In  those  cases.  The  only  facts  we  can  con- 
aider  are  those  set  out  In  the  petition  and  amended  petitions.  The  de- 
murrer admits  these  facts  to  be  true.  The  allegations  of  the  petition 
and  amended  petitioDS  do  not  show  thst  It  was  the  duty  of  appellant's 
intestate  to  prop  the  mine.  On  the  contrary,  the  allegation  is  made 
Ihat  It  was  not  his  duty.  Furthermore,  In  the  amended  petition  It  is 
charged  that  it  was  Che  duty  of  appellee  to  Iceep  the  roof  In  a  reasona- 
bly safe  condition,  but  tbey  negligently  tailed  to  do  so.  Appellant  also 
charged  that  It  was  the  duty  of  appellees  lo  have  a  competent  mine 
boss  to  inspect  the  mine,  and  that  It  likewise  failed  to  perform  Its 
duty  in  this  respect. 

We  are  of  opinion  that  the  tacts  stated  In  the  petition  and  amended 
petitions  are  sutticlent  to  constitute  a  cause  of  action.  If,  upon  the 
trial  of  the  case  tt  should  turn  out  that  the  tacts  as  therein  stated 
are  not  true,  but  are  as  claimed  by  counsel  tor  appellees,  a  dlDerent 
question  wltl  be  presented. 

For  the  reasons  given,  the  Judgment  Is  reversed  and  cause  remanded, 
with  directions  to  overrule  the  demurrer  to  tb«  petition  and  amended 
petlllons. 


WBIKEL  V.  CLARKE. 

(Filed  May  6,  1908— Not  to  be  reported.) 

1.  Services  Rendered— Action  for— Part  Performance— Compensation 
Hecoverable — One  who  la  employed  by  another  to  render  two  kinds  of 
service,  is  entitled  to  a  reasonable  compensation  for  the  service  be 
rendered,  although  he  may  not  have  accomplished  both  the  things  be 
undertook  to  perform. 

2.  Same— In  an  action  tor  service  rendered  In  the  absence  of  any 
^reement  for  the  price  to  be  paid  therefor.  It  is  a  question  for  the 
Jury  to  tlx  a  reasonable  sum  for  the  service  shown  by  the  proof  to  have 
been  performed. 


O.  H.  Harrison  tor  appellani. 
Bod  ley  &  Bask  in  for  appellee. 


Opinion  of  the  court  by  Judge  Carroll,  affirming. 


This  Is  an  appeal  from  a  judgment  rendered  against  the  appellant, 
who  was  defendant  In  the  court  below.  In  favor  of  appellee,  plaintiff 
below,  for  (250.00. 
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Appellee  was  engaged  In  the  brokerage  business  and  also  accepted 
emplojrment  to  adjust  business  difficulties  between  parties  who  sought 
his  assistance.  The  appellants,  Rolph  and  Uttle,  were  the  owners  of 
capital  stock  in  the  F.  Weikel  Chair  Company.  Weikel  was  anxious 
to  sell  his  interest  In  the  corporation,  and  to  induce  Rolph  and  Little 
to  sell  theirs.  He  had  a  prospective  purchaser,  provided  Rolph  and 
Little  would  sell.  Weikel  also  had  some  personal  disagreement  with 
Rolph,  who  was  threatening  to  institute  legal  proceedings  against 
him,  and  also  against  the  corporation.  In  order  to  adjust  the  differ- 
ences between  himself  and  Rolph.  and  to  influence  Rolph  and  Little 
to  sell  their  stock,  Weikel  sought  the  assistance  of  appellee,  and  suc- 
ceeded in  enlisting  his  efforts  to  accomplish  the  desired  ends.  In 
the  settlement  of  the  matter,  appellee  went  to  see  the  father  of  Rolph 
and  prevailed  on  him  to  influence  his  son  to  desist  from  his  contem- 
plated suits.  He  also  obtained  from  Rolph  and  Little  a  satisfactory 
agreement  with  reference  to  the  sale  of  their  stock — thus  accomplish- 
ing everything  that  appellant  desired.  As  compensation  for  his  ser- 
vices, he  demanded  of  appellant  the  sum  of  $250.00,  which  he  refused  to 
pay;  and  thereupon  he  instituted  this  action  against  him. 

After  denying  generally  the  averments  of  the  petition,  appellant 
pleaded  in  substance  that  the  service  performed  by  appellee  was 
gratuitous.  In  an  amended  answer  he  set  up  that  appellee  and  his  son 
were  partners,  engaged  in  business  under  the  partnership  of  P.  N. 
CliBirke  &  Company,  and  the  right  of  recovery,  if  any.  was  in  the 
partnership.  A  reply  denying  the  afflrmative  matter  in  the  answer 
completed  the  pleadings. 

Each  of  the  parties  testified  in  behalf  of  their  respective  contentions, 
and  there  was  some  other  evidence  introduced  in  support  of  the  claim 
asserted  by  appellee.  The  failure  to  make  the  son  of  Clarke  a  party, 
or  to  prosecute  the  action  in  the  name  of  the  partnership.  Is  of  minor 
importance.  The  evidence  conduces  to  show  that,  under  the  business 
arraagements  between  Clarke  and  his  son.  the  charge  for  the  service 
rendered  did  not  become  a  partnership  asset,  but  was  the  Individual 
property  of  Clarke.  Upon  the  conclusion  of  the  evidence,  the  court 
instructed  the  jury  that,  if  they  believed  that  Weikel  requested  Clarke 
to  go  to  Philadelphia  to  see  the  father  of  Rolph  and  use  his  influence 
to  prevent  the  son  from  instituting  proceedings  against  Weikel,  and 
also  to  induce  Rolph  and  Little  to  consent  to  sell  their  interests  in 
the  Weikel  Chair  Company,  and  further  believed  that  Clarke  complied 
with  the  requests  so  made,  and  did  go  to  Philadelphia,  and  through 
his  influence  prevented  the  institution  of  suits  against  Weikel,  or  did 
Induce  Rolph  and  Little  to  sell  their  Interests  in  the  corporation,  then 
the  jury  should  find  for  Clarke  in  such  sum  as  they  may  believe  from 
the  evidence  the  services  so  rendered  by  him  were  reasonably  worth, 
not  exceeding  $250.  They  were  further  inistructed  that  unless  they  be- 
lieved from  the  evidence  that  said  services,  or  some  of  them,  were 
rendered  by  Clarke  at  the  instance  and  request  of  Weikel,  they  should 
find  for  Weikel,  and  so,  if  they  believed  the  services  were  rendered 
grataitottsly. 

The  objection  urged  to  the  instructions  by  appellant  is,  that  they 
authorized  the  jury  to  allow  Clarke  reasonable  compensation,  if  he 
rendered  either  branch  of  the  service  which  he  agreed  to  perform. 
Under  the  contract  as  stated  in  the  petition,  Clarke  agreed  to  do  two 
things,  first,  to  go  to  Philadelphia  and  secure  the  influence  of  Rolph's 
father  to  induce  the  son  not  to  institute  the  contemplated  suits,  and 
second,  to  prevail  on  Rolph  and  Little  to  sell  their  stock.  It  was  not  nec- 
essary to  a  recovery  by  Clarke  that  he  should  show  that  he  accom- 
plished both  of  these  things.  If  he  had  failed  in  one,  but  succeeded 
In  the  other,  he  would  have  been  entitled  to  a  reasonable  compensa- 
tion for  the  service  he  did  perform;  although  the  evidence  introduced 
in  his  behalf  tended  to  show  that  he  succeeded  in  doing  both.  Looking 
at  the  instructions  from  either  standpoint,  they  were  not  prejudicial 
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to  appellant.  The  jury  evidently  believed,  and  had  the  right  to  be- 
lieve, from  the  evidence,  that  Clarke'  succeeded  in  accomplishing 
both  purposes  for  which  his  services  were  engaged.  But,  if  they  had 
concluded  that  he  only  succeeded  in  accomplishing  one  of  these  pur- 
poses, they  might  yet  have  allowed  him  $250.00  for  that. 

Upon  the  whole  case,  we  are  unable  to  percieve  in  what  respect  lh& 
substantial  rights  of  appellant  were  prejudiced  by  any  ruling  of  the 
trial  court,  and,  therefore,  the  judgment  is  affirmed. 


« 


M 
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BRACKETT'S   ADM'R,    &c.   v.   BOREJING'S   ADM7R,   &c. 
(Piled  May  6,  1908— Not'' to  be  reported.) 

1.  Pleading — Failure  to  Ask  Personal  Judgment — Refusal  to  Render 
Judgment — In  this  action  in  which  Moss  was  made  a  party  by  Brack- 
ett's Adm'r,  it  no  where  appearing  that  a  personal  judgment  was  sought 
against  Moss  for  land  sold  Brackett  to  Boreing,  the  lower  court  did  not 
err  in  refusing  to  render  a  personal  judgment  against  Moss. 

2.  Debtor  and  Creditor — Offset  by  Debtor — Debts  Owing  by  Credi- 
tor— In  the  absence  of  a  contract  to  that  effect,  a  debtor  is  never  a 
trustee  for  his  creditor.  The  law  is  well  settled  that  a  debtor  may  pur- 
chase debts  due  from  his  creditor  to  others,  at  less  than  their  value» 
and  demand  a  settlement  for  the  full  amount  of  the  debt  so  purchased. 

3.  Evidence — Exceptions  Not  Acted  On — Waiver — Exceptions  to  the 
competency  of  testimony  filed  In  an  action,  that  are  not  acted  on  by 
the  trial  court,  are,  on  appeal,  deemed  to  have  been  waived. 

4.  Settlement — Unsatisfactory  Evidence — ^Judgment  Not  Disturbed — 
Where  the  evidence  on  a  question  of  settlement  is  so  vague  and  unsat- 
isfactory as  to  leave  the  mind  in  doubt,  the  judgment  of  the  chan- 
cellor thereon  will  not  be  disturbed. 

5.  Attachments — Notice — Effect — In  this  case  Boreing  was  in  debt 
to  Brackett;  Hendrickson  had  attached  the  money  due  from  Boreing 
to  Brackett  in  Boreing's  hands,  which  was  sustained,  and  so  much  of 
the  money  due  to  Brackett  by  Boreing  as  equalled  the  Hendrickson 
judgments  was  then  due.  not  to  Brackett,  but  to  Hendrickson.  At  the 
same  time  the  bank's  assignee  attached  in  Boreings  hands  the  money 
thus  due  to  Hendrickson.  Held — That  Boreing  was  holding  money  or 
property  in  which  Hendrickson  had  an  interest,  and  the  service  of  the 
attachment  on  him  was  notice  that  it  was  the  purpose  of  the  bank  to 
attach  the  funds  so  held  by  him. 

N.  B.  Hays,  J.  Smith  Hays  and  Dishman  &  Dishman  for  appellanta. 

Cook  &  Jones  for  appellees. 

Appeal  from  Bell  Circuit  Court. 

r         w 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  reversing. 

This  is  the  second  appeal  of  this  case;  the  opinion  on  the  former  ap- 
peal will  be  found  in  28  Ky.  Law  Rep.,  386. 

In  1889,  John  Brackett  sold  to  Vincent  Boreing  and  M.  J.  Moss  his 
land.  Boreing  and  Moss,  as  part  of  the  consideration  therefor,  exe- 
cuted their  note  to  Brackett  for  $1,612.79.  Brackett,  who  had  pur- 
chased a  tract  of  land  from  E.  Carrico  and  executed  his  note  in  part 
consideration  therefor,  pledged  the  Boreing  and  Moss  note  as  collat- 
eral security.  In  1891.  Brackett,  for  the  benefit  of  Carrico,  brought 
suit  against  Boreing  and  Moss  on  the  note  of  $1,612.79,  alleging  that 
it  was  wholly  unpaid,  and  that  it  was  part  of  the  purchase  price  of 
the  land  sold  and  conveyed  by  him  to  Boreing.  He  also  alleged  that 
he  was  indebted  to  E.  Carrico,  and,  to  secure  the  latter  in  his  debt» 
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hid  pledged  the  note  to  him,  hut  that  Carrlco,  not  wishing;  to  incur 
the  expense  and  trouhle  of  an  action,  had  returned  the  note  to  him 
to  collect  and  refused  to  join  in  the  action.  On  July  19,  1897,  P. 
Hendrickson  filed  his  petition  to  be  made  a  party  to  the  action,  and 
praying  that  it  be  taken  as  an  answer  and  cross-petition  against 
Boreing  and  Brackett.  In  this  pleading,  he  set  up  that  he  had  ob- 
tained judgments  and  return  of  "no  property  found"  in  1893,  and  that 
he  had  taken  out  an  attachment  to  the  action  instituted  thereon  and 
summoned  Boreing  and  Moss  as  garnishees,  attaching  any  money  in 
their  hands  tlfkt  they  owed  Brackett. 

At  the  sao^'term,  the  three  actions  that  were  pending  in  the  court — 
E.  Gregory ^ir.  Brackett,  Hendrickson  and  Boreing,  P.  Hendrickson  v. 
Brackett  uEin^  Boreing,  and  Hogan  Miller  and  Dink  Miller  v.  Brackett, 
Hendrlokson  and  Boreing — all  of  which  were  actions  by  creditors  upon 
return  of  "no  property  found"  against  John  Brackett,  in  which  Bore- 
ing was  garnishee — were  consolidated  with  the  suit  of  John  Brackett 
V.  Vincent  Boreing,  &c.,  above  referred  to. 

On  September  10th,  1897,  William  Lock,  assignee  of  the  Cumberland 
Valley  Bank,  which  had  procured  judgments  against  P.  Hendrickson 
amounting  to  $781.24,  and  upon  which  execution  had  been  returned 
"no  prcp^-rty  found,"  instituted  an  equitable  action  against  P.  Hen- 
drickson and  V.  Boreing,  in  which  he  alleged  that  he  was  "Informed, 
believes  and  charges  It  to  be  true  that  defendant,  V.  Boreing,  had  In 
his  hands  considerable  money  which  is  owing  to  one  John  Brackett, 
but  had  been  attached  by  and  will  be  and  is  due  and  owing  to  defend- 
ant, P.  Hendrickson."  On  October  30th,  1899,  Lock  filed  an  amended 
petition  in  which  he  fully  sets  out  the  attachment  lien  of  Hendrick- 
son, and  then  says:  "At  said  time  the  said  Boreing  was  indebted  to 
said  Brackett  by  note  for  purchase  money  on  land  in  the  sum  of 
$1,612.79,  with  interest  from  September  24th,  1890,  until  paid,  and  also 
the  suru  of  |3,178.00  for  and  on  account  of  purchase  money  that  was 
due  and  owing  said  Brackett."  Boreing  was  summoned  to  answer 
and  disclose  any  legal  or  equitable  interest  or  other  property  In  his 
hands  beU'nging  to  said  Hendrickson  on  September  10th,  1897. 

On  January  31  st,  1900,  Hannah  Hendrickson,  administratrix  of  P. 
Hendrickson,  filed  a  petition  for  revivor,  and  asked  that  she  recover 
•f  John  Brackett  and  \.  Boreing  the  sum  of  $250.00,  pursuant  to  a 
compronkise  agreement  between  John  Brackett  and  Hendrickson,  which 
Bhe  alleged  wa.^.  executed  en  August  17th,  1898.  On  December  28th, 
1900,  V.  Boreing  filed  his  answer  to  this  petition,  which,  in  part,  is  as 
follows: 

"He  (Boreing)  says  that  on  the  8th  day  of  August,  .1898,  by  wri- 
ting, the  said  P.-  Hendrickson  then  and  there  signed  and  delivered  to 
this  defendant  and  sold  and  assigned  each  of  the  judgments  held  by 
him  against  said  John  Brackett  and  mentioned  in  the  said  petition 
of  Hannah  Hendrickson;  and  this  defendant  is  and  has  been,  ever 
since,  the  owner  and  holder  of  said  judgment."    ♦    ♦    ♦ 

On  January  14th,  1901,  Hannah  Hendrickson,  by  a  verified  reply, 
pleaded  non  est  factum  as  to  the  alleged  writing  of  August  8th,  1898. 
On  October  21,  1901,  Brackett's  administrator  filed  a  reply  to  said  an- 
swer of  Boreing,  in  which  it  was  denied  (l)that  Boreing  purchased 
the  three  judgments  of  Hendrickson  against  Brackett,  or  that  Hen- 
drickson exerted,  signed  or  delivered  the  alleged  writing  of  August 
8th,  1898;  (2)  that  John  Brackett  made  a  full  and  complete  settlement 
with  his  creditor,  P.  Hendrickson,  on  August  17th,  1898;  that  said 
settlement  was  made  in  good  faith,  without  notice,  actual  or  construc- 
tive, of  any  assignment  of  said  judgments  to  said  Boreing;  (3)  that 
If  said  writing  of  assignment  was  ever  made,  it  was  procured  for  the 
further  purpose  of  defrauding  the  said  Brackett  and  his  creditors, 
and  was  procured  by  fraud,  covin  and  deceit;  (4)  that  if  Boreing  did 
pay  said  Hendrickson  the  alleged  $100.00,  for  the  alleged  assignment 
of  said  judgments,  he  did  so  as  the  agent  of  said  Brackett,  and  the 
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IIOO.SO  SO  paid,  was  the  money  of  iald  Brackett,  which  the  said 
Borelng  held  In  trust  lor  him. 

On  the  former  appeal  of  this  case  the  Judgment  was  reversed,  and 
the  trial  court  directed  to  enter  a  judRment  In  lavor  of  Bracliett'a  ad- 
mlnlBtrator  (or  the  Bum  of  (3,178.00,  with  Intereit  from  July  6th, 
1S99,  in  addition  to  the  Judgment  on  the  note  ae  glveu  by  the  circuit 
court.  Upon  the  return  of  this  case,  it  was  submitted  to  the  court  for 
the  determination  of  the  following  questions:  (1)  Whether  personal 
Judgment  should  go  against  M.  J.  Moss  lor  the  sum  of  t3,lTS.OO,  with 
interest.  (2)  To  determine  the  conflicting  claims  between  Brackett's 
administrator  and  Borelng.  as  to  the  various  Judgments  clamed  to 
have  been  purchased  by  Borelng.  (3)  To  determine  tKe  conflicting 
claims  between  Borelng  and  Hendrlckson's  admlnlstratrlii  with  refer- 
ence to  the  Hendrlchsou  Judgments.  (4)  To  determine  the  conflicting 
claims  between  Boreing  and  the  assignee  of  the  Cumberland  Valley 
Bank.  Thereupon  the  trial  court  held  that  Brackett's  administrator 
was  not  entitled  to  a  personal  Judgment  against  Moss  for  (3,178.00. 
with  interest;  that  Borelng's  administrators  were  entitled  to  credit 
for  the  amount  of  the  Judgment  In  favor  of  Hogan  and  Dlak  MlHer, 
and  for  the  amount  of  the  Judgments  In  favor  of  P.  Hendrlckson;  also 
for  certain  other  credits  which  are  not  disputed ;  that  the  clatm  of 
Hannah  Hendrlckson,  administratrix  of  P.  Hendrlckson.  against  tne 
administrator  of  John  Brackett,  by  reason  of  the  alleged  settlement 
made  between  Brackett  and  Hendrlckson.  should  be  dismissed;  also 
that  the  claim  of  the  assignee  of  the  Cumberland  Volley  Bank  be  dis- 
missed. Judgment  was  then  entered  accordingly,  and  Brackett's  ad- 
ministrator and  the  assignee  of  the  Cumberland  Valley  Bank  prosecute 
this  appeal. 

First.  It  appears  that  Brackett's  administrator  simply  made  Moss 
a  party  defendant  to  the  action.  Nowhere  in  the  record  did  Brackett 
or  bis  administrator  pray  for  a  personal  Judgment  against  Moss  for 
the  land  sold  by  Brackett  to  Boreing.  Under  these  circumstances. 
Brackett's  administrator  was  not  entitled  to  a  personal  Judgment 
against  Moss,  and  the  lower  court  did  not  err  In  so  holding. 

Second.  Brackett's  administrator  contends  that  Borelng's  adminis- 
trators are  not  entitled  to  credit  for  the  Hogan  and  Dink  Miller  and 
P.  Hendrlckson  Judgments  upon  the  following  grounds:  (a)  Boreing 
was  Indebted  to  Brackett,  and,  after  the  service  of  the  attachment  by 
the  attaching  creditors  on  Boreing,  the  money  of  Brackett  was  tied 
up  in  Borelng's  hands,  and  was  then  held  by  Borelng  as  trustee  [or 
Brackett,  and  be  could  not,  therefore,  use  the  money  of  Brackett  to 
purchase  the  Judgments  of  the  attaching  creditors,  as  the  relationship 
then  existing  between  Brackett  and  Borelng  was  thereby  made  one  ot 
trust,  (b)  Boreing  entered  into  a  positive  agreement  with  Brackett 
to  purchase  the  Judgments  in  question  for  the  beneflt  of  Brackett. 

A.  In  support  of  the  flrst  proposition,  counsel  for  Brackeit's  admin- 
istrator cite  several  authorities,  but  an  examination  of  these  authori- 
ties shows  that  they  do  not  go  to  the  extent  of  holding  thit  a  debtor. 
who  is  garnlabeed,  thcTeby  becomes  a  trustee  for  his  credlior  whose 
funds  are  attached.  On  the  other  hand,  the  authorities,  in  certain 
Jurisdictions,  hold  that  the  garnlsliee,  by  virtue  of  the  attachment,  he' 
comes  the  trustee  merely  of  the  attaching  creditors.  [Perkins  v.  Guy. 
2  Mont.  S.,  15;  Roger,  &c.  v.  Fleming,  Ac,  5$  Mo..  438.)  Manifestly, 
unless  there  is  a  contract  to  that  effect,  a  debtor  is  never  a  trustee 
for  his  creditor.  Nor  do  we  see  how  the  fact  that  tt^e  funds  in  the 
debtor's  hands  are  attached,  can  at  all  change  the  relailoD  which  the 
debtor  sustains  to  his  creditor.  The  law  is  well  settled,  that  a  debtor 
may  purchase  debts  due  from  his  creditor  to  others  at  less  than  their 
value,  and  demand  a  settlement  for  the  full  amount  of  the  debts  so 
purchased  (Young  v.  Miller,  7  B.  Mon.,  540;  Otwell  v.  Cook.  9  B. 
Mon.,  357;  McBrayer  v.  Dean.  &c.,  100  Ky.,  398);  and  we  fail  to  see 
any  reason  why  tbia  rule  should  be  changed  merely  because  the  cre^ 
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tor,  from  whom  such  claim  has  been  purchased,  has  also  filed  suit  and 
obtained  an  attachment  against  the  debtor.  We  are,  therefore,  of 
the  opinion  that  the  attachments  against  Boreing  by  the  Judgment- 
creditors  of  Brackett  did  not  make  Boreing  a  trustee  for  Brackett,  so 
as  to  require  that  he  should  be  entitled  to  set  off  against  Brackett 
only  the  amounts  actually  paid  for  the  Judgments. 

B.  As  to  whether  or  not  Boreing  acted  as  the  agent  of  Brackett  in 
the  purchase  of  the  Hogan  and  Dink  Miller  and  Hendrickson  Judg- 
ments, the  evidence  is  about  as  follows:  Boreing  swears  positiyely 
that  he  had  no  agreement  or  understanding  with  Brackett  whereby 
he  was  to  purchase  such  Judgments  as  the  agent  of  Brackett.  Moss, 
who  made  the  purchases  for  Boreing,  swears  that  they  were  purchased 
for  Boreing,  and  not  for  Brackett.  On  the  other  hand,  Brackett  swears 
that  Boreing  agreed  with  him  to  purchase  the  Judgments  in  question 
for  his  (Brackett's)  heneflt.  There  are  also  certain  letters  from  Bore- 
ing and  Moss  to  Brackett.  Moss,  in  one  of  his  letters,  advises  Brackett 
to  settle  with  Hendrickson;  Boreing  also  wrote  to  Brackett  that  Hen- 
drickson was  anxious  to  settle,  and  asked  Brackett  what  he  (Bore- 
ing) should  do.  Brackett's  reputation  for  truth  is  discredited  by  sev- 
eral witnesses.  The  letters  of  Boreing  and  Moss  to  him  tend  some- 
what to  confirm  his  statements.  It  does  not  appear,  however,  in  the 
record,  that  Brackett  ever  acted  upon  the  suggestion  of  Moss,  or  that 
Moss  acted  for  Brackett  in  making  the  settlements  with  the  Millers 
and  Hendrickson.  Nor  does  it  appear  that,  after  the  receipt  of  the  let- 
ter from  Boreing,  Brackett  acted  upon  the  suggestion  therein  con- 
tained and  directed  Boreing  what  to  do.  On  the  contrary,  it  appears 
that  Brackett  thereafter  effected,  or  attempted  to  effect,  a  compro- 
mise with  Hendrickson.  In  this  attempted  settlement,  he  acted  upon 
his  own  initiative.  He  did  not,  nor  did  he  pretend  to,  act  through  the 
intervention  of  Boreing  as  his  agent  or  trustee.  We  must,  therefore, 
conclude  that  he  decided  to  ignore  Boreing*s  proposition,  and  to  act 
for  himself  with  reference  to  the  settlement  of  the  Hendrickson  Judg- 
ments. 

Brackett's  administrator  contends  that  the  evidence  of  Boreing  azkd 
Moss  is  incompetent,  for  the  reason  that  both  Brackett  and  Hendrick- 
son were  dead  at  the  time  this  testimony  was  given.  It  does  appear 
that,  at  the  time  a  portion  of  their  testimony  was  offered,  Brackett  and 
Hendrickson  were  both  dead.  While  Brackett's  administrator  filed 
exceptions  to  certain  answers  of  Boreing  and  Moss,  it  does  not  appear 
that  these  exceptions  were  passed  upon  by  the  trial  court,  and  they 
will,  therefore,  be  deemed  to  have  been  waived.  (Lewis  v.  Wright,  Ac, 
3  Bush,  311;  Patterson,  &c.,  v.  Hansel,  &c.,  4  Bush,  654;  Hon  v.  Harned, 
18  Ky.  Law  Rep.,  864.) 

With  the  evidence  of  Boreing  and  Moss  upon  the  one  side,  and  the 
evidence  of  Brackett,  and  the  letters  to  Brackett  from  Boreing  and 
Moss,  on  the  other,  with  nothing  to  show  that  he  (Brackett)  ever 
acted  upon  the  suggestions  contained  in  the  letters,  we  are  unable 
to  83y  that  the  conclusion  of  the  chancellor  that  Boreing  acted  for  him- 
self in  purchasing  the  Judgments  in  question  is  erroneous.  It  appears 
however,  according  to  the  testimony  of  Moss,  that  Boreing  paid  $100.00 
for  the  Hendrickson  Judgment,  and  also  agreed  to  pay  the  fee  of 
Weller  and  Hays.  In  the  year  1903  Judgment  was  entered  directing 
Boreing  to  pay  the  fee  of  Weller  and  Hays  aud  that  he  be  given  credit 
for  the  amount  so  paid,  as  against  Brackett.  W  nether  this  Judgment 
was  entered  because  of  the  agreement  on  behalf  of  Boreing  to  pay  the 
fee  of  Weller  and  Hays,  or  whether  it  resulted  alone  from  the  fact 
that  Weller  and  Hays  had  a  lien  upon  the  Judii^ments  in  question  for 
the  amount  of  their  fee,  does  not  appear.  Id  either  event,  the  amount 
so  directed  to  be  paid  was  in  effect  a  part  of  the  purchase  price  paid 
for  the  Judgments,  for  Boreing  had  purchased  the  Hendrickson  Judg- 
ments prior  to  that  time  and  was  then  the  owner  and.  holder  of  them. 
Manifestly,  then,  it  would  be  improper  for  Boreing  to  set  off  both  the 
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full  amount  of  tbe  Hendrlcksoa  judgmenta  and  the  amount  of  the  tee 
paid  Weiler  and  Hays.  Bracketl'a  estate  can  not  be  charged  with  the 
Judgments  In  full  and  a  portion  of  the  purchase  price  paid  for  the 
Jadgments.  In  this  respect  the  Judgment  herein  Is  erroneous.  As 
the  Judgment  of  1906  directed  that  Borelng  be  given  credit  for  the 
amount  of  the  Weiler  and  Kaj's  fee,  the  amount  so  credited  should  be 
deducted  from  th«  amount  of  the  Hendrickson  Judgments. 

Third.  The  assignment  of  the  Hendrlokson  Judgment  by  Hendrick- 
son to  Berelng  appears  to  have  been  made  on  August  S,  1858,  Hannah 
Hendrickson,  as  admlodstratrlx  of  P.  Hendrlckaon,  filed  a  settlement 
alleged  to  have  been  made  between  Hendrickson  and  Brackett  by 
the  termi  Of  which  it  was  agreed  that  Hendrickson  should  be  paid  the 
sum  of  (250.00.  She,  therefore,  claims  the  amount  going  to  her  hus- 
band under  that  settlement.  It  appears,  however,  that  the  settlement 
In  question  was  made  on  August  IT,  1898,  about  nine  days  after  the 
assignment  previously  made  hy  her  husband  to  Borelng.  The  evidence 
as  to  the  exact  time  when  the  assignment  from  Hendrickson  to  Borelng 
was  made,  and  the  evidence  as  to  whether  any  such  settlement  was 
ever  effected  between  Brackett  and  Hendrickson  are  so  vague  and  un- 
certain as  to  leave  the  mind  In  doubt;  and  for  this  reason  the  Judg- 
ment of  the  chancellor,  dlsmlsBlng  the  claim  of  Hannah  Hendrick- 
eon,  will  not  be  disturbed.  (Burt  &  Brabb  Lumber  Co.  v.  Baliey,  23 
Ky.  Law  Rep.,  1264;  Spencer  v.  Society  of  Shakers,  23  Ky.  Law  Rep.. 
8B4.) 

Fourth.  The  last  question  to  be  determined  concerns  the  claim  of 
the  assignee,  Cumberland  Valley  Bank.  The  bank  contends  that  it  bas 
a  lien  on  the  money  owing  Brackett  by  Borelng  for  the  satisfaction  of 
its  debt  against  Hendrickson,  and  that  this  lien  is  superior  to  the  claim 
of  Borelng  arising  out  of  hla  purchase  of  the  Hendrickson  Judgments. 
It  appears  that  the  bank's  action  was  filed  on  September  10,  1S9T,  after 
It  had  procured  Judgments  and  a  return  of  "no  property  found"  against 
P.  Hendrickson.  This  action  wag  (Instituted  prior  to  the  time  that 
Borelng  purchased  the  Hendrickson  Judgments.  At  tbe  time  of  the  insti 
thtlon  of  this  suit,  Hendrickson  had  obtained  Judgments  against  Brack- 
ett, and  attachments  had  been  Issued  against  Boreiag.  These  attach- 
ments had  been  sustained.  The  original  petition,  filed  by  the  bank's 
assignee,  alleged  that  "he  is  Informed,  believes  and  charges  it  to  be 
true  that  defendant,  V.  Borelng.  bad  in  bis  hands  considerable  money, 
which  ia  owing  to  one  John  Brackett,  but  had  been  attached  by  and  will 
be  and  Is  due  and  owing,  to  defendant,  P.  Hendrickson."  To  this  suit 
Boreing  and  Hendrickson  were  both  made  parties.  Thereafter  an 
amended  petition  was  filed  making  Brackett  a  party  defendant,  and 
Brackett  entered  his  appearance.  Between  the  filing  of  the  original 
petition  and  tbe  amended  petition,  ^relng  bought  the  Judgments  In 
question,  Tbe  trial  court  dismissed  the  claim  of  the  baak'a  assignee 
on  the  ground  that  Brackett,  who  was  a  necessary  party,  had  not  been 
made  a  party  to  tbe  action  prior  to  the  time  that  Borelng  bought  the 
Judgments,  and  that  Borelng  was  in  no  sense  the  debtor  of  Hendrick- 
aon. 

Sectloin  439  of  the  Civil  Code  of  Practice  is  as  follows; 

"After  an  execution  of  fieri  facias,  directed  to  the  county  in 
which  the  Judgment  was  rendered,  or  to  the  county  of  the  de- 
fendant's residence.  Is  returned  by  the  proper  offlcer,  either  as  to  the 
whole  or  part  thereof.  In  eubstance,  no  property  found  to  satisfy  the 
same,  tbe  plaintiff  In  the  execution  may  .Institute  an  equitable  action 
for  the  discovery  of  any  Tavmej.  chose  In  action,  equitable  or  legal 
Interest,  and  all  other  property  to  which  the  defendant  Is  entitled,  and 
for  subjecting  the  same  to  the  satisfaction  of  tbe  Judgment;  and  In 
such  actions  persona  indebted  to  the  defendant  or  h<ri(ttng  "money  or 
property  In  which  be  bas  an  Interest,  or  holding  evidence  or  securtles 
tor  the  same,  may  be  also  made  defendants." 
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This  court  has  held  that  the  above  section  was  intended  to  enable 
the  creditor  to  subject  to  the  payment  of  his  claim  any  money,  chosea 
in  action,  equitable  or  legal  interest,  and  all  other  property  to  which 
the  debtor  is  entitled;  that  the  statute  is  remedial  and  should  be  lib- 
erally construed,  with  a  view  to  promote  Its  object,  which,  evidently, 
was  to  enable  a  creditor,  after  a  return  of  "no  property  found,"  to 
reach,  by  this  kin(}  of  proceeding,  all  property  of  the  Judgrment-defend- 
ant.  (Merriwether  v.  Bell,  &c.,  22  Ky.  Law  Rep.,  844;  Farmers'  Bank 
of  Kentucky  v.  Morris,  &c.,  79  Ky.,  157.) 

In  this  case  Boreing  was  indebted  to  Brackett;  Hendrickson  had  at- 
tached the  money  due  from  Boreing  to  Brackett  in  Boreing's  hands ;  the 
attachment  had  been  sustained,  and  so  much  of  the  money  due  Brack- 
ett by  Boreing  as  equaled  the  Hendrickson  Judgments  Was  then  due. 
not  to  Brackett,  but  to  Hendrickson,  whose  attachment  had  been  sus- 
tained. At  this  time  the  bank's  assignee  attached  in  Boreing's  hands 
the  money  thus  due  to  Hendrickson.  We  are,  therefore,  of  opinioi 
that  Boreing  was  holding  money  or  property  in  which  Hendrickson  had 
an  interest,  and  the  service  of  the  attachment  upon  him  was  suffi- 
cient notice  that  it  was  the  purpose  of  the  bank's  assignee  to  attach 
the  funds  so  held  by  him.  Boreing  had  notice  of  the  purpose  of  the 
attachment,  and  the  fact  that  Brackett  was  not  then  a  party  could  In 
no  way  affect  his  liability.  Before  final  Judgment  Brackett  was  made 
a  party.  In  the  meantime,  Boreing  bought  the  Hendrickson  Judgments 
at  his  peril.  Nothing  that  he  could  do  after  the  service  of  the  attach- 
ment could  defeat  the  claim  of  the  bank  to  the  funds  attached  in  his 
hands.  The  trial  court,  therefore,  erred  in  dismissing  the  claim  of 
the  bank's  assignee.  Upon  the  return  of  the  case,  the  court  will  direct 
the  payment  by  Boreing's  administrators  to  the  assignee  of  the  Cum- 
berland Valley  Bank  of  its  debt.  Interest  and  costs.  Boreing's  admin- 
istrators will  then  be  credited  against  Brackett's  administrator  with 
the  full  amount  of  the  Hendrickson  Judgments,  less  the  Weller  and 
Hays  fees,  but  will  not  be  entitled  to  credit  for  the  amount  directed 
to  he  paid  to  the  assignee  of  the  Cumberland  Valley  Bank. 

For  the  foregoing  reasons,  the  Judgment  as  to  Hendrickson's  ad- 
ministratrix is  affirmed,  and  the  Judgment  as  to  Brackett's  adm>inis- 
trator  and  the  assignee  of  the  Cumberland  Valley  Bank  is  reversed, 
and  cause  remanded  with  directions  to  the  trial  court  to  enter  Judg- 
ment in  conformity  with  this  opinion. 


BOARD  OF  COUNCILMEN  OF  THE  CITY  OF  FRANKFORT  v.  MOR- 
GAN, &c. 

(Filed  May  6,  1908— Not  to  be  reported.) 

1.  Municipalities — Taxes — Action  to  Recover — Defense — Burden  of 
Proof — ^In  an  action  by  a  city  against  a  tax-payer, to  recover  taxes  due  the 
city,  the  burden  is  on  the  tax-payer;  if  he  desires  to  resist  payment, 
not  only  to  point  out  in  his  answer  the  particular  grroundo  relied  on, 
but  he  must  establish  their  existence  by  proof. 

2.  Same — Validity  of  Levy — Presumption — Under  section  157,  of  the 
Constitution,  authorizing  cities  of  various  classes  to  levy  taxes,  the 
presumption  is  that  the  council  or  authority  levying  the  tax  has  not 
exceeded  its  power,  and  the  tax-payer.  In  attacking  the  validity  of  a 
tax  upon  the  ground  that  it  exceeds  the  constitutional  limit,  muft 
point  out  In  his  pleading  the  grounds  he  relies  on,  and  sustain  his  con- 
tention by  evidence. 

Wm.  Cromwell  for  appellant. 
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John  W.  Ray  for  appelleee. 

Appeal  ftom  Franklin  CItouII  Court. 

Opinion  ot  the  court  bj  Judge  Carroll,  reversing. 

This  J9ult,wa5  brought  by  appellant  to  recover  taxes  alleged  to  be 
dne  the  cit?  for  tlie  years  igg?  to  1906,  Inclusive.  The  petition  read! 
as  follows: 

"The  plaintiff.  Board  ot  Oouncllmen,  for  canss  ot  action  her^is,  Bays: 
The  defendant  1b  Indebted  to  the  city  of  Franfetort  tor  city  taxes  oa 
real  estate,  tvlth  Interest  and  i>enalties  thereon,  as  set  forth  and  shown 
by  the  tax  bill  flled  herewith  as  part  hereof.  Said  taxes  are  for  the 
years  IS9T,  1898,  1900  and  1901  and  upon  the  property  eet  Anth  and 
described  in  said  tax  bill-  Said  property  was  properly  listed  by  th» 
city  assesMir  tor  city  taxation  In  each  of  said  years.  The  ordinance 
levying  the  taxes,  (or  each  of  said  years,  was  duly  adopted  by  the  com- 
mon council,  and  all  the  steps  necessary  to  eecurie  a  Hen  upon  said 
property,  tor  said  taxes,  have  been  duly  and  properly  taken. 

"Defendant  has  no  personal  property  In  the  city  out  ot  which  said 
taxes  could  be  made.  The  ad  valorem  levy  Imposed  hy  the  comm<» 
council  (or  each  of  said  years  is  as  follows: 

"1895  I—  per  1100.00  In  value. 

"1896  I—  per  (100.00  In  value. 

"1897  (—  per  (lOO.OO  In  value. 

"1898  t~  per  SIOO.OO  In  value. 

■■1899  I—  per  JIOO.OO  In  value. 

"Due  demand  tor  said  taxes  has  been  made,  and  a  tax  receipt  there- 
for tendered  defendant  by  the  proper  collecting  officer,  and  no  part 
of  same  has  been  paid. 

"The  plaintiff  is  entitled  to  recover  herein  as  follows:  For  the  year 
1897.  159.45,  with  Interest  thereon  at  8  per  cent,  from'  Oct.  1st,  1897; 
and  (59.45,  with  like  Interest  from  Oct.  1st.,  1S98;  and  (47.85  with  like 
Interest  from  Oct.  1st,  1900;  and  (47.85  with  like  Interest  from  Oct. 
let,  1901,  and  5  per  cent,  penalty  on  said  taxes. 

"The  plalntlfC  holds  a  first  Hen  upon  said  property  (or  the  satlstac- 
tlon  of  the  city's  demand  hereinbefore  set  forth.  Said  property  la 
described  as  follows: 

"On  the  south  by  the  property  ot  Mrs.  W.  C.  Hemdon,  on  the  north 
by  Campbell  street,  on  the  east  by  an  aUey  s^nd  on  the  west  by  Logan 
street. 

"WHBREFORB.  plaintiff  prays  that  it  recover  ot  the  defendant 
herein,  taxes,  interest  and  penalty,  ae  foHows:  For  the  years  IS97. 
(59,45  with  Interest  at  8  per  cent,  per  annum  from  Oct.  1st,  1897; 
and  like  Interest  from  Oct.  let,  1898,  on  (59.46;  and  (47.85  with  like  In. 
terest  trom  Oct.  1st,  1900;  (47.85  with  like  Interest  from  Oct.  let.  190i, 
and  5  per  cent,  penalty  on  each  o(  said  years'  taxes,  and  that  said  Hen  be 
adjudged  and  enforced,  and  that  said  property  be  sold  In  satisfaction 
of  the  plaintiff's  said  demand. 

"Plaintiff  prays  for  its  costs  and  all  proper  relief."  The  tax  bill,  or 
exhibit,  mentioned  In  and  flled  with  the  petition  reads  as  follows: 

"Frankfort  Ky.,  December  26,  1902. 
Mrs.  John  H.  Morgan, 

To  City  of  Frankfort,  Dr. 

To  City  taxes   for  the  year   1897 69.46 

To  City  taxes  for  the  year  1898 59.46 

To  City  taxes  for  the  year  1900 47.85 

To  City  taxes  far  the  year  1901 47.86 

(214.60 
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2  lots  60  feet  cm  Logan,  between  Campbell  and  Todd  streets,  192 

feet  deep,  valued  at  $1,000 $2,000 

1  lot  180  Logan  between  same  streets,  192  feet  deep,  valued  at  $1,300. 
Tax  rate  for  years  1897,  1898,  1900  and  1901,  $1.45  on  the  $100. 
PenaHy  5  per  cent $10.73 


$225.33 
''I  certify  the  foregoing  list  to  be  true  and  correct. 

"BEN  MAHSHAJvL,  City  Clerk." 

An  amended  petition  was  filed,  and  with  it  an  exhibit  certified  by 
the  Gtty  Clerk,  seeking^  to  recover  taxes  alleged  to  be  due  for  the 
years  1902,  1904  and  1905;  the  tax  rate  for  these  years  being  $1.70 
on  each  one  hundred  dollars'  worth  of  property  for  1902,  and  $1.50 
on  each  one  hundred  dollars'  worth  of  property  for  the  years  1904 
and  1905. 

The  answer  traversed  generally  the  allegations  of  the  petition,  but 
did  nxxt  specifically  deny  that  the  defendant  owed  taxes  for  the  years 
mentioned — the  averment  on  this  point  being  "they  deny  that  they 
or  either  of  them  are  indebted  to  the  City  of  Frankfort  for  taxes  as 
set  out  in  the  accounts  filed  as  part  of  the  petition  and  amended  pe- 
tition^ "The  answ<^..  further  sets  out,  that: 

"They  deny  that  the  tax  rate  imposed  by  ordinance  was  $1.45  per 
$100  in  value  for  the  years  1897,  1898  or  was  $1.70  per  $100  in  value 
for  1902,  or  was  $1.50  per  $100  in  value  for  years  1904  and  1905,  and 
deny  the  power  and  authority  of  the  common  council  to  levy  or  fix 
the  tax  at  such  figures  for  either  of  the  said  years  named.  Defendants 
say  that  Frankfcnt  is  and  was  a  city  of  the  third  class  and  during 
all  the  years  named  above  had  a  population  of  less  than  ten  'thousand 
people  and  because  of  the  provisions  of  section  157  of  the  Constitution 
the  plaintiff  had  no  power  to  levy  or  collect  taxes  in  excess  of  sev- 
enty-five cents  on  the  one  hundred  dollars  of  value,  for  other  than 
school  purposes,  and  that  the  tax  rate  for  school  purposes  in  said  city 
as  provided  for  the  several  years  was  and  is  as  follows,  25  cents  on 
each  $100  of  valuation  for  each  of  the  years  sued  on  except  1905,  and 
for  1905  50  cents  on  each  $100  of  valuation." 

In  a  reply  it  was  denied  that  the  city  during  any  of  said  years  had 
less  than  ten  thousand  inhabitants,  or  that  by  reason  of  the  section 
of  the  Constitution  mentioned  the  city  had  no  power  to  levy  and  col- 
lect taxes  in  excess  of  seventy-five  cents  for  all  punyoses  other  than 
school  purposes,  and  denied  that  the  tax  rate  for  said  years  for  school 
purposes  excepting  1905  was  only  twenty-five  cents  on  the  one  hun- 
dred dollars'  worth  of  property. 

On  motion  of  the  appellant,  who  was  plaintiff  below,  the  action  was 
submitted  for  Judgment  upon  the  pleadings  and  exhibits,  whereupon 
the  petition'  was  dismissed. 

The  only  question  before  us  Is  whether  or  not  the  city  was  entitled 
to  a  Judgment  on  the  petition,  notwithstanding  the  averments  con- 
tained in  the  answer.  Or,  to  put  it  in  another  way,  did  the  answer 
present  issues  that  placed  the  burden  of  proving  the  allegations  of 
the  petition  upon  the  plaintiff.  If  it  was  necessary  that  the  city 
should  prove  the  averments  of  the  petition,  then  the  action  of  the  low- 
er court  was  correct.  On  the  other  hand,  if  the  answer  did  not  pre- 
sent any  defense,  or  if  it  was  necessary  that  the  defendant  should 
prove  the  averments  thereof,  it  must  be  reversed. 

The  sections  of  the  Kentucky  Statutes  applicable  are  sections  3396 
and  3397,  reading  as  follows: 

'K)n  the  first  dy  of  January  in  each  year,  After  the  assessment  of 
the  cHy  taxes,  the  tax  collector  shall  make  out  tax-biMs  against  all 
persons  or  corporations  owing  taxes  on  real  estate,  with  a  descrip- 
tion and  location  of  the  property  assessed,  and  upon  which  taxes  are 
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due,  vid  the  unount  thereof,  vblcb  blltg  lAall  be  cerUfled  br  tbe 
citr  derk  &s  being  true  and  correct  llata,  and  he  shall  furnlab  uJd 
una  or  'bills  to  the  city  attorney,  whose  duty  It  shall  be  to  bring, 
without  delar,  suits  tor  the  recoreir  thereof  In  the  circuit  court  of 
the  countr. 

'iSald  lists  or  bills,  when  certified  by  tihe  city  clerk,  shall  be  prima 
facfe  erldence  that  the  property  was  property  listed  by  the  city  a«- 
sessor.  that  tbe  ordinance  teyylng  the  taxes  was  duly  adopted,  and 
that  all  the  steps  neoesaary  to  secure  a  Hen  on  the  property  have  been 
duly  and  properly  taken,  and  that  the  person  owing  the  taiea  has 
no  personal  property  in  the  city  out  of  whioh  said  taxes  could  be 

It  was  formerly  the  rule  In  tbla  State  that  In  actions  to  recover 
taxes  the  petition  must  afflrmativedy  set  up  the  existence  of  every 
fact  necessary  to  show  that  all  the  proTlslons  of  the  statute  anthor- 
fiiog  tbe  imposition  of  the  tax  were  compiled  with  by  the  asseaslng 
offleera.  But  this  rule  ihas  been  changed  'by  the  statute  Aupra,  as  well 
as  by  the  later  decisions  of  this  Court,  Alexander  v.  Aud,  28  Ky.  Law 
Rep.,  6B,  Hughes  v.  Owens.  29  Ky.  Law  Rep.,  HO,  the  punmse  of 
the  at&tute  and  declalons  being  to  put  upon  the  tai-payer,  when  sued, 
to  recover  taxes,  the  burden  of  pointing  out  the  particular  defects 
in  tbe  creation,  levy  or  assessment  of  tbe  tax  that  he  relies  on  to 
defeat  Its  collection.  In  t^e  case  before  us,  tbe  tax  bill  certified  by 
tIhe  city  clerk  is  made  prima  facie  evidence  that  all  the  steps  necessary 
to  secure  a  Hen  on  the  property  were  duly  aod  properly  laken.  tt 
is  not  necessary  that  the  tax  bill  filed  as  an  exhibit  with  the  peti- 
tion aa  a  basis  of  the  cause  of  action  should  be  the  Identical  bill 
made  out  by  the  tax  collector,  or  that  the  tax  collector's  name  should 
appear  on  It.  The  bills  made  out  by  the  tax  collector  are  required 
to  be  delivered  to  the  city  clerk,  and  wlien  the  city  clerk  certifies  a 
b!ll  similar  to  the  exhibit  Hied  with  the  petition,  such  biH  Is  made,  by 
the  statute,  presumiptlve  evidence  of  Ihe  correctness  of  all  prelim- 
inary stepa.  If  the  taxpayer  desires  to  resist  the  collection  of  ihe 
taxes,  be  must  not  only  point  out  In  his  answer  tbe  particular 
grounds  relied  on,  but  he  must  establish  t<heir  existence  by  proof. 
The  city  Is  not  required  to  introduce  any  evidence  until  the  tax-payer 
has  made  out  a  case  that  will  overcome  the  legal  presumption  that 
the  proceedings  by  the  city  and  the  taxing  ofllcers  are  regular.  This 
rule  of  law,  and  the  practice  growing  out  of  it,  does  not  Impose  any 
unreasonable  burden  upon  the  tax-payer.  The  facts  upon  which  he 
may  desire  to  rely  are  matters  of  public  record,  .that  he  has  the  right 
to  inspect  In  the  preparation  of  bis  defense;  and  If  he  has  a  legitimate 
defense,  be  can  easily  establish  it  by  proof.  On  the  other  band  It  pre- 
vents a  delinquent  taxpayer  from  Interposing  defenses  lacking  tn 
merit  to  defeat  the  collection  of  taxes  that  are  due;  and  enables  the 
city  to  collect  promptly  tbe  taxes  due  It.  The  city  goverrfment  cannot 
exist  without  the  money  derived  from  the  collection  of  taxes;  and 
every  tax-payer  should  be  required  to  pay  his  proportion  of  the  burden. 
If  he  fails  In  this  the  city.  In  attempting  to  enforce  the  collection  of 
taxes,  will  not  be  put  to  the  necessity  of  showing  affirmatively  that 
the  law  was  complied  with  In  tbe  levy,  asaessment  and  attempted  col- 
lection of  the  taxes.  It  Is  true  that  In  tbe  levy  and  imposition  of  taxes, 
the  city  and  taxing  authorlttes  should  be  required  to  observe  all  the 
substantial  provisions  of  the  law  authorizing  its  coUeetlon;  and  If  they 
have  not  done  so,  the  tax  cannot  be  exacted. 

In  respect  to  the  defense  that  the  population  of  the  city,  In  the  yeara 
named,  was  leas  than  ten  thousand.  It  will  be  necessary  to  examine 
section  l&T.  of  the  Constitution,  which  provides  In  part  that: 

"The  tax  rate  of  cities,  towns,  counties,  taxing  districts  and  other 
municipalities,  for  other  than  school  purposes,  shall  not,  at  any  time, 
exceed  the  following  rates   upon  the  value  of  tbe  taxable   property 
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therein,  viz:  for  all  towns  or  cities  having  a  population  of  fifteen 
thonsand  or  more,  one  dollar  and  fifty  cents  on  the  hundred  dollars; 
for  all  towns  or  cities  having  less  than  fifteen  thousand,  and  not  less 
than  ten  thousand,  one  dollar  on  the  hundred  dollars ;  for  all  towns  or 
cities  having  less  than  ten  thousand,  seventy-five  cents  on  the  hundred 
dollars;  and  for  counties  and  taxing  districts,fifty  cents  on  the  hundred 
dollars;  unless  it  should  be  necessary  to  enable  such  city,  town,  county 
or  taxing  district  to  pay  the  interest  on,  and  provide  a  sinking  fund 
for,  the  extinction  of  indebtedness  contracted  before  the  adoption  of 
this  Constitution."     ♦     ♦     ♦ 

The  limitations  upon  the  tax  rate  contained  in  this  section  are  man- 
datory, and  cannot  be  exceeded  or  evaded  by  the  council  or  other 
autihority  vested  with  the  power  to  levy  taxes.  A  city  having  a  popu- 
lation of  less  than  ten  thousand  cannot,  without  the  approval  of  the 
voters,  at  an  election.  Impose  a  greater  tax  rate  than  seventy-five 
cents  on  the  one  hundred  dollars,  unless  it  be  necessary  to  pay  an  in- 
debtedness contracted  before  the  adoption  of  this  Constitution,  or  for 
school  purposes.  But,  here  again,  the  tax-payer,  who  is  assailing  the 
tax,  must  prove  tibe  averments  of  his  pleading.  The  presumption  is 
that  the  council  or  authority  levying  the  tax  has  not  exceeded  its 
l>ower;  and  the  taxpayer  attacking  the  validity  of  the  tax  upon  the 
ground  that  it  exceeds  the  constitutional  limitation  must  point  out  in 
his  pleading  the  grounds  he  relies  upon  and  sustain  his  contention  by 
evidence.  (Maysville  &  Lexington  T.  P.  R.  Co.  v.  Wiggins.  20  Ky.  Law 
Rep.,  724;  Sparks  v.  Robinson,  24  Ky.  Law  Rep.,  2336;  O'Brien  v.  City 
of  Owensboro,  24  Ky.  Law  Rep.,  469;  Town  of  Bardwell  v.  Harlin,  26 
Ky.  Law  Rep.,  101.) 

Upon  the  return  of  the  case  either  party  may  amend  his  pleadings. 

The  judgment  of  the  lower  court  is  reversed  for  proceedings  in  con- 
ft>rmity  with  this  opinion. 


BALLARD'S  ADM'X  v.  LOUISVILLE  &  NASHYILLB  RAILROAD  CO. 

(Filed  May  7,  190»— *Not  to  be  reported.) 
Lewis  B.  Herrington  and  Smith  &  Smith  for  appellant. 
Benjamin  D.  Warfield  and  John  T.  Shelby  for  appellee. 
Appeal  from  Miadison  Circuit  Court. 
Judge   Nunn  delivered  the   following  dissenting  opinion: 

The  question  in  this  case  is  not  whether  Hodge  was  acting  in  the 
service  of  the  company  at  the  moment  he  killed  John  Ballard,  or 
whether  he  was  assigned  to  use  the  compressed  air  hose,  the  instru- 
ment that  produced  Ballard's  death. 

The  law  is:  The  master  is  required  to  furnish  the  servant  a  reason- 
ably safe  place  to  work  and  reasonably  safe  tools  and  appliances 
and  reasonably  careful  fellow  servants  to  work  with.  It  is  alleged 
inithe  petition  that  Hodge  was  not  a  careful  person,  but,  on  the  con- 
trary, was  a  reckless  and  dangerous  person;  that  he  possessed 
such  habits  for  a  long  time  and  the  defendant  knew  that  he  was  a 
reckless  and  dangerous  person,  and  kept  him  in  its  employment  with 
that  knowledge,  and  failed  to  warn  the  plaintiffs  Intestate  of  his 
dangerous  character,  and  by  reason  thereof  his  intestate  lost  his  life. 
The  gravamen  of  the  charge  is  that  the  defendant  owed  deceased 
the  dnty  to  funish  him  a  reasonably  safe  person  with  whom  to  labor, 
bvt,  on  the  contrary,  the  master  knowingly  furnished  him  a  reckless 
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■ad  dangeroua  Bervaot  to  work  with,  and  by  reason  thereof  the  de- 
ceased lost  hiB  life.  And  the  truth  of  this  Ib  admitted  hr  the  de- 
murrer. In  ray  opinion  a  cause  of  action  was  stated  In  the  petition. 
The  court.  In  Ita  opinion,  notw  1th  a  landing  It  was  alleseil  In  the  pietltloa 
that  this  compressed  air  hose  was  a  dangerous  Instrument  and  the 
defendant  knew  that  fact,  which  was  admitted  to  be  true  by  the  de- 
murrer, says  that  It  seems  Inconceivable  that  If  such  an  Instrument 
was  dangerous  that  defendant  could  have  known  it;  that  but  one  In- 
atancea  of  auch  an  Injury  has  been  recorded,  and  that  was  Curry, 
referred  to  In  the  Texas  case  cited  in  the  opinion.  It  la  possible 
that  other  injuries  of  any  kind  may  have  occurred,  and  defendant 
heard  of  them  as  well  as  Curry's  Injury,  but  this  Is  a  question  of 
evidence  with  which  the  court  has  nothing  to  do.  The  only  question 
Involved  on  this  appeal  was,  whether  a  cause  of  action  was  stated 
in  the  petition.  In  my  opinion,  if  It  had  been  alleged  and  proven  In 
the  ca'sea  cited  In  the  oipinlon,  that  the  persons  who  threw  the  lump 
of  coal,  placed  the  torpedo  upon  the  track  and  played  pranks  with 
the  compressed  air  hose  had  been  doing  so  fo  a  4ong  period  of  time, 
making  It  dangerous  to  their  fellow  servants,  and  that  the  defendant 
In  each  case  knew  of  the  fact  and  tailed  to  discharge  them,  and  the 
persona  Injured  bed  been  placed  to  work  with  them  without  any  warn- 
ing of  the  character  of  persona  they  were  placed  with,  th«  results  in 
the  caaes  would  have  been  different. 
For  these  reasons,  I  dissent  from  the  opinion  of  the  court. 


liOUISVILUE  &  NASHVIUJE  R.  R.  CO.  v.  lATftTUBR. 
(Filed  May  8.  1908— Not  to  be  reported.) 
Benjamin  D.  Warfleld  and  J.  I.  Blanton  tor  appellant. 
3.  3.  Oabome  tor  appellee. 
Appeal  from  Harrison  Circuit  Court. 


' 


The  question  aa  to  whether  the  plaintiff.  Pat  L^wler,  Intended  to 
step  from  the  top  of  the  flat  car,  four  and  a  halt  to  five  feet,  across 
to  the  platform  of  the  passenger  car,  or  whether  be  Intended  to  step 
down  perpendicularly,  from  four  and  a  half  to  five  feet,  to  the  station 
platform,  was  not  material  to  the  declelon  of  tbis  case.  With  hia 
toot  caught  In  the  standard  stirrup  near  the  top  of  the  flat  car  on 
which  h«  was  standing,  It  was  not  Important  on  which  of  the  two 
above-named  places  he  Intended  to  land,  for  aa  aoon  as  he  lost  hia 
equilibrium,  his  fall  and  consequent  Injury  was  certain.  We  fell  Into 
the  error  of  saying  that  he  undertook  to  step  from  the  tc^  of  the 
flat  car  to  the  platform  of  the  passenger  car,  because  he.  himself, 
said  BO.  and  we  did  not  not.ce  In  the  re-dlstrlct  examination  that  h3Cpr- 
rected  this  mistake.  Our  atatement  on  th|a  subject  waa  not  Intended 
to  be  material,  but  merely  historical  In  giving  the  general  outline 
of  the  facts.  Appellee  l^awter  put  hia  heel  In  the  standard  atirrup, 
and  then  stepped  out  Into  space.  That  the  standard  stirrup  caught 
his  heel  and  held  It  ao  as  to  make  tals  fall  aSd  consequent  Injury  in- 
evitable, was  not  the  fault  of  the  railroad. 

The  peiltlon  for  a  re-hearlng  Is  overruled. 

Judges  Nunn  and  Hobson  dissenting. 
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N.  C.  &  ST.  L.  RY.  CO.  v.  BEAN'S  EX'OR. 

(Piled  May  8.  1908— Not  to  be  reported.) 

Railroads — Action  for  Damages  Against — Trespassers — Erldaooe— * 
In  this  action  against  appellant  for  the  death  of  decedent,  who  was 
a  trespasser  upon  its  track  at  the  time  he  was  killed,  its  liability  de- 
pends entirely  upon  whether  or  not  those  in  charge  of  the  engine 
after  they  discovered  the  peril  of  the  deceased,  could,  by  the  uso  of 
ordinary  care,  have  stopped  the  train  in  time  to  prevent  its  striking 
him.  The  evidence  examined,  and  Held — That  a  peremptory  Instruc- 
tion should  have  been  given,  directing  the  Jury  to  find  for  appellee 

Wheeler,  Hughes  &  Berry  and  R.  L.  Shemwell  for  appellant. 

Hendrick,  Miller  &  Marble  for  appellee. 

Appeal  from  Marshall  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  reversing. 

The  decedent,  W.  A.  Bean,  a  man  about  seventy-five  years  of  age, 
partially  blind,  as  well  as  deaf,  was  killed  by  one  of  the  trains  of  appel- 
lant company,  while  walking  along  its  track  in  the  day  time.  In  this 
action  by  his  executor  to  recover  damages,  he  was  awarded  the  sum 
of  $750.00  by  a  Jury.  Of  this  verdict  and  judgment  thereon,  the  appel- 
lant complains,  and  asks  a  reversal,  chiefly  because  the  trial  Judge 
refused  its  request  to  direct  the  Jury  to  return  a  verdict  in  its  favor. 
It  also  complains  of  error  in  the  instructions;  but,  if  it  was  entitled 
to  a  peremptory  instruction,  it  will  not  be  necessary  to  inquire  into 
the  correctness  of  the  instructions  given  by  the  court. 

The  appellant  did  not  introduce  any  evidence,  so  that  the  first  ques- 
tion to  be  investigated  is  whether  or  not  the  testimony  introduced  in 
behalf  of  appellee  was  sufllcient  to  take  the  case  to  the  Jury. 

It  Is  conceded  that  the  deceased  was  a  trespasser  at  the  time  he 
was  struck  and  killed  by  a  passenger  train  going  in  the  same  direction 
that  he  was  walking  on  the  track.  The  accident  occurred  at  a  point 
about  a  mile  and  a  half  north  of  the  town  of  Benton,  in  the  direction 
of  Paducah,  to  which  point  the  train  was  going.  His  body  was  thrown 
from  the  track  some  fifty  feet  north  of  a  trestle,  which  was  about  116 
feet  in  length.  A  crossing,  known  as  the  Rickman  crossing,  is  south 
of  the  trestle  and  about  2,800  feet  from  it.  The  track  for  more  than 
a  mile  south  of  where  the  deceased  was  struck,  is  perfectly  straight, 
and  a  person  in  the  engine  would  have  an  unobstructed  view  of  a 
person  walking  on  the  track  at  any  place  within  a  mile  south  of  the 
point  where  appellee's  intestate  was  killed. 

The  liability  of  appellant  depends  entirely  upon  whether  or  not  the 
persons  in  charge  of  the  engine,  after  they  actually  discovered  the 
peril  of  deceased,  could,  by  the  exercise  of  ordinary  care,  have  pre- 
vented striking  him.  Being  a  trespasser,  the  railroad  company  did 
not  owe  him  the  duty  of  look  out  or  warning,  or  any  duty  except  to 
exercise  ordinary  care,  by  using  all  reasonable  means  at  hand  to  pre- 
vent Injury  to  him,  after  his  peril  was  actually  discovered.  (C.  &  O. 
Ry.  Co.  V.  Nipp*s  Adm*r,  30  Ky.  Law  Rep..  1131;  Smith's  Adm'r  v.  Illi- 
nois Central  R.  Co..  28  Ky.  Law  Rep.,  723;  L.  H.  &  St.  L.  R.  R.  Co.  v. 
Jolly's  Adm'r.  28  Ky.  Law  Rep.,  989;  C.  &  O.  Ry.  Co.  v  Barbour,  29 
Ky.  Law  Rep..  339.) 

No  person  was  introduced  as  a  witness  who  saw  the  deceased  when 
he  was  struck,  nor  is  there  any  direct  testimony  conducing  to  show 
when  or  where  the  deceased  came  upon  the  railroad  track,  or  how 
long  he  had  been  walking  on  the  track  before  he  was  struck,  or  when 
h's  peril  was  discovered  by  the  persons  in  charge  of  the  train,  or  that 
after  actually  discovering  his  peril   they  could,  by  the  exercise  of 
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ordinary  care,  have  stopped  tbe  trtdn  In  time  Co  avoid  Injury  to  blm — 
tbe  only  evidence  upon  tbese  material  points  are  some  circumstances 
that  will  be  noticed  In  tbe  course  cil  tbe  opinion. 

Mrs.  Ratcltffe,  wbo  was  a  paBsenger  on  the  train,  testlSed  that  tbe 
train  wbisiled  for  the  Rlckman  crossing  and  then  whistled  several 
times  between  there  and  where  tbe  deceased  was  killed.  Sbe  did 
not  know  what  had  happened  until  the  train  stopped,  when  she  learned 
that  a  man  bad  been  killed;  that  tbe  train  did  not  slacken  In  its  speed, 
and  she  could  not  tell  bow  far  it  ran  after  sbe  heard  the  tUarm 
wblBtles. 

J.  M.  Johnson,  who  was  also  a  passenger  on  the  train,  did  not 
remember  to  have  beard  It  whistle  for  the  crosHlng,  or  that  he  heard 
any  whistle*  until  It  gave  the  alarm  whistle,  and  a  few  minutes  after- 
ward, the  train  suddenly  checked  Ha  speed  and  ran  probably  one  hun- 
dred yards  before  it  stopped.  Asked  If  after  the  alarm  whistle  sounded 
It  was  kept  up  until  the  train  stopped,  or  did  the  whistling  cease  before 
tbe  train  stopped,  he  answered  that  the  whistling  stopped  before  the 
train  had  come  to  a  standstill.  He  did  not  know  how  fast  the  train 
which  consisted  of  an  engine,  baggage  car,  smoker,  and  one  coach,  was 
running. 

Monroe  Collins,  also  a  passenger,  heard  the  alarm  whistle  sounded 
several  times,  and  although  the  tram  ran  probably  one  hundred  or  two 
hundred  yards  beyond  the  place  where  deceased  was  struck  before  it 
came  to  a  stop.  That  the  body  was  found  between  tbirty-flve  and  fifty 
feet  from  tbe  north  end  of  the  trestle.  Tbe  bat  of  deceased  was 
found  under  the  edge  of  tbe  trestle. 

Hinson  testified  that  on  the  Sunday  following  the  accident,  which 
happened  on  Friday,  be  discovered  a  spot  or  two  of  blood  on  the 
trestle,  fifty  or  sixty  leet  from  the  pouth  end. 

J.  G.  Morgan,  who  was  In  company  with  Hlnson,  said  that  about  the 
middle  of  the  trestle  there  was  something  that  looked  like  blood,  but 
he  could  not  tell  certainly  what  It  was.  That  tbe  place  where  the 
body  was  thrown  by  the  Impact  was  fifty  or  sixty  feet  from  the  place 
where  he  saw  what  he  believed  to  be  spots  of  blood. 

Boyd  Hlnson  also  said  he  saw  on  the  trestle  some  spots  of  either 
blood  or  paint — he  thought  It  was  blood. 

Anotber  witness  testified  that  tbe  body  was  found  fifty  feet  from 
the  north  end  of  the  trestle,  which  was  116  feet  in  lenglh;  and  that 
he  saw  some  spots  of  blood,  as  be  thought,  on  the  trestle,  about  95 
feet  south  of  tbe  place  where  the  body  was  found. 

Other  witnesses.  Introduced  as  experts,  said  that  a  train  tike  the  one 
that  killed  deceased,  running  thlrty-Qve  or  forty  miles  an  hour,  could 
be  stopped  Inside  of  100  feet 

We  have  given  the  substance  of  all  the  testimony  Introduced,  and. 
In  our  opinion,  It  falls  to  make  out  even  by  circumstantial  evidence, 
a  state  of  caae  that  would  authorize  a  submission  to  tbe  Jury.  The 
fact  that  the  train  ran  about  100  yards  or  probably  more  after  the 
alarm  whistle  was  sounded,  that  some  spots  of  blood  were  found 
about  ninety  feet  south  of  the  point  where  the  body  was  found,  that 
if  deceased  had  been  walking  on  the  track  tbe  engineer,  If  keeping 
a  look  out,  must  have  seen  him  In  time  to  have  stopped  tbe  train. 
if  he  exercised  ordinary  care — fall  far  short  of  showing  when  the  peril 
of  the  deceased  was  actually  discovered  by  tbe  trainmen,  or  that.  In 
the  exercise  of  ordinary  care  bv  the  use  ot  all  reasonable  means  at 
hand,  they  could  have  prevented  striking  him,  after  bis  peril  was  so 
actually  discovered. 

We  can  not  supply  tbe  failure  In  tbe  evidence  for  appellee  to  show 
tbe  existence  of  these  facte  so  indispensable  to  a  recovery  by  asGum- 
Ing  that,  as  the  track  was  straight,  the  persons  In  charge  of  the  engine 
must  have  discovered  the  peril  of  deceased  In  lime  to  prevent  Injury 
to  him  by  the  exercise  of  ordinary  care  on  their  part.  He  may  have 
been  struck  at  the  south  end  of  the  trestle,  or  in  the  middle  of  the 
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trestle  or  at  the  north  end  of  it.  The  blood  spots  found  on  the  tresfile 
do  not  necessarily  show  that  he  was  at  that  point  when  hit  by  the 
engine,  as  it  is  not  an  uncommon  occurrence  that  persons  are  carried 
on  the  pilot  or  cow-catcher  of  the  engine  for  a  hundred  yards  or 
more  before  falling  off  on  the  side  of  the  track.  But,  if  it  should  be 
assumed  thait  the  deceased  was  in  the  middle  of  the  trestle  when 
struck  by  the  engine,  there  is  a  total  failure  of  proof  as  to  when  the 
persons  in  the  engine  discovered  his  peril.  And  they  were  under  no 
duty  to  discover  it  any  sooner  than  they  did,  whenever  that  was.  They 
may  not  have  been  keeping  a  lookout,  or,  if  keeping  one,  may  have 
concluded  that  the  deceased,  if  he  was  either  at  the  south  or  north 
end  of  the  tresrtle,  would  get  off  the  track  in  time  to  avoid  being  injured. 
In  cases  like  this,  where  it  is  sought  to  recover  for  Injury  to  a  tre«h 
passer  on  the  track,  there  must  be  some  evidence  conducing  to  show 
two  things:  First,  when  the  persons  in  charge  of  the  train  actually 
discovered  his  peril;  and,  second,  that,  after  the  discovery,  they  could, 
by  the  exercise  of  ordinary  care,  with  the  use  of  all  reasonable  means 
at  hand,  prevent  injury  to  him. 

Having  reached  the  conclusion  that  the  peremptory  instruction  re- 
quested should  have  been  granted,  the  judgment  of  the  lower  court 
is  reversed,  with  directions  to  proceed  in  conformity  with  this  opinion. 


C.  N.  O.  &  T.  P.  RY.  CO.  V.  BAXTER. 
(Filed   May  8,   1908— Not  to   be  reported.) 

Railroads — Spark  Arresters — Injury  to  Eye — Statutes — In  this  action 
by  the  appellee  for  the  recovery  of  damages  for  an  injury  which  re- 
sulted to  his  eye  by  the  emission  of  a  cinder  from  its  chimney,  there 
should  have  been  a  peremptory  instruction  to  find  for  appellant,  for 
the  reason  that  the  evidence  is  such  as  to  warrant  the  belief  that 
the  cinder  woul^  have  escaped  through  a  spark  arrester  of  the  most 
approved  pattern,  so  small  was  it.  Moreover,  the  language  of  the 
statute,  (section  782)  Ehows  that  it  was  enacted  to  prevent  injurieis 
from  sparks  of  fire,  and  was  not  intended  to  apply  to  cinders  small 
enough  to  enter  the  human  eye. 

A.  G.  DeJarnette  and  John  Galvin  for  appellant. 

Clore,  Dickinson  &  Clayton  and  Overton  S.  Hogan  for  appellee. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  reversing. 

Appellee.  George  Baxter  (plaintiff  below),  instituted  this  action  to 
recover  damages  of  appellant,  Cicinnatl,  New  Orleans  &  Texas  Pacific 
Railway  Company,  for  an  injury  to  one  of  his  eyes,  alleged  to  have 
been  caused  by  a  spark  or  cinder  from  one  of  its  freight  trains.  The 
jury  awarded  appellee  damages  in  the  sum  of  $925.00,  and  the  railroad 
company  complains. 

Appellee  was  a  man  45  years  of  age,  and  had  been  working  on  rail- 
roads for  about  25  years.  At  the  time  of  the  accident,  he  was  in  the 
employ  of  appellant,  and  was  engaged,  with  some  20  other  hands,  level- 
ing and  ballasting  its  track.  A  freight  train  approached,  and  appellee 
and  the  other  hands  stepped  back  into  a  ditch  to  allow  it  to  pass 
As  the  train  passed,  a  spark  or  cinder  escaped  from  the  locomotive  and 
lodged  near  the  inner  comer  of  appellee's  eye,  at  a  point  between  the 
corner  and  iris.  Appellee  described  the  accident  in  the  following  lan- 
guage: "We  was  in  the  ditch,  waiting  until  it  passed.    When  it  went 
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up,  the  sparks  was  roiling  out  pretty  bad;  high  orlnd.  elements  was 
iilled  with  sparks,  and  one  got  in  my  eye."  Appellee  further  stated 
that  the  engine  cast  out  a  greater  amount  of  cinders  and  sparks  than 
hs  bad  ever  seen  one  do  before.  When  the  cinder  got  In  bis  eye, 
It  burned  and  pained  him  greatly.  He  Immediately  extracted  part 
of  it;  then  Heber  Justice,  who  worked  with  him,  extracted  a  second 
piece.  AflerwardB,  appellee  removed  one  more  piece.  The  neit  morn- 
ing. Dr.  A.  D.  Biain  extracted  a  fourth  fragment  that  was  Imbeded 
In  the  ball  of  the  eye.  He  had  never  had  any  trouble  with  his  eyes 
prior  to  the  accident.  If  they  were  diseased  In  any  way,  he  had  no 
knowledge  of  It,  as  he  had  never  had  them  treated.  Heber  Justice, 
who  claims  to  have  been  near  when  the  accident  occurred,  corrobo- 
rates the  statements  of  appellee' as  to  hU  Injury  and  the  removing  ot 
the  cinder,  as  well  as  the  amount  of  sparks  emltied  by  the  engine. 

Dr.  A.  D.  Blain.  a  physician,  testlfled  that  appellee  came  to  hla  offlce 
on  October  29.  He  examined  appellee's  eye  and  found  In  It,  right  at 
the  corner,  a  small  cinder,  about  the  size  of  the  head  of  a  pin.  He 
found  blisters  on  the  eye  around  where  the  cinder  was  sticking.  The 
eye  was  slightly  burned  by  the  cinder,  and  was  red,  and  the  lids  were 
swollen.  He  removed  the  cinder  and  proceeded  to  treat  the  wounded 
condition  for  about  five  or  six  days.  Thought  appellee  was  getting 
along  all  right,  but,  on  the  seventh  or  eighth  day.  his  eye  was  much 
worse.  Prior  to  that  time  he  had  never  turned  up  appellee's  eye-lids. 
Upon  examination  at  that  time,  he  found  what  is  termed  granulated 
lids  In  the  right  eye.  At  that  time  he  had  no  trouble  with  his  left 
eye.  Did  not  believe  that  the  cinder  had  anything  to  do  with  causing 
the  disease  to  the  eye,  but  was  of  opinion  that  the  Inflamed  condition 
might  make  it  more  susceptible  to  infection.  On  cross-examination,  he 
stated  that  the  disease  known  as  ^anulated  lids  is  an  infectious  dis- 
ease. The  hot  cinder  could  not  have  conveyed  the  poison  there.  To 
become  infected,  it  was  necessary  that  the  foreign  poison  be  placed 
there  by  some  means.  At  the  time  of  the  trial,  could  no;  see  any 
scar  in  the  eye.  The  transparent  or  clear  part  of  the  eye  was  not 
affected  or  touched  by  the  cinder.  On  re-dlreot  examination,  the  wlt- 
sess  testified  that,  where  the  surface  of  the  eye  Is  Inflamed,  it  is  in  the 
best  possible  condition  to  fertilise  bacteria.  The  eye  would  be  much 
more  liable  to  be  Inoculated,  with  disease,  when  the  mucous  mem 
brane  is  Inflamed   and   Irritated. 

Appellee  bases  his  cause  of  action  upon  the  negligence  ot  appellani 
in  falling  to  comply  with  section  782,  of  the  Kentucky  Statutes,  which 
requires  ail  railroad  companies  to  "place  In,  on  or  around  the  tops 
of  tbe  chimneys  of  engines  a  screen,  fender,  damper,  or  other  appli- 
ance, that  will  prevent,  as  far  as  possible,  sparks  of  fire  from  escaping 
from  such  chimneys."  Appellee's  contention  is  that,  it  being  unlawful 
lo  operate  engines  that  are  not  provided  with  proper  spark  arresters, 
and  the  statute  being  designed  for  the  protection  of  the  property  and 
person  of  the  citizen,  it  follows,  as  a  logical  sequence,  that  there  is 
liability  for  an  injury  resulting  from  a  violation  of  the  statute.  As- 
suming, however,  that  the  statute  In  tiuestlon  was  enacted  for  tlie 
purpose  of  preventing  such  an  injury  as  appellee  received,  it  does  not 
appear,  in  this  case,  that  the  injury  was  a  probable  consequence  of 
appellant's  violation  of  the  statute.  Nowhere  In  the  record  Is  the  size 
of  the  cinder  disclosed.  Appellee  claims  to  have  removed  two  pieces 
of  cinder  from  his  eye;  his  witness,  Heber  .Justice,  a  third  piece;  while 
Dr.  Blaln  extracted  a  fourth  piece.  The  piece  extracted  by  the  latter 
was  about  the  sli^e  ot  the  head  of  a  pin.  There  was  no  testimony  as 
to  the  size  of  the  other  pieces.  Assuming  that  they  were  not  separate 
cinders,  but  all  particles  of  one  cinder  (a  supposition  not  at  all  prob- 
able), and  that  all  of  the  pieces  were  of  the  same  size  as  the  one 
extracted  by  Dr.  Blaln,  it  is  manifest  that  all  four  pieces  would  have 
made  hut  a  small  cinder.  Indeed,  the  very  fact  that  the  cinder  entered 
appellee's  eye  without  striking  tbe  iris,  and  remained  there,  shows 
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that  it  was  necessarily  very  small.  To  make  out  a  case,  it  is  n<yt  suffi- 
cient merely  to  show  a  defective  spark  arrester  and  an  injury;  the 
injury  must  have  been  the  probable  result  of  the  defective  apparatus. 
It  does  not  appear  that  appellee's  injury  was  caused  by  a  cinder  which 
a  proper  screen  would  have  arrested.  On  the  contrary,  the  evidence 
as  to  the  size  of  the  cinder  is  so  conclusive  as  to  make  it  reasonably 
certain  that  it  would  have  escaped  through  a  spark  arrester  of  the 
most  approved  pattern.  The  failure  to  have  a  spark  arrester  was  not 
then,  the  cause  of  appellee's  injury,  for  the  reason  that  the  cinder 
would  have  escaped,  notwithstanding  the  spark  arrester. 

Furthermore,  it  is  manifest,  from  the  language  of  the  statute,  that 
it  was  enacted  to  prevent  injuries  resulting  from  sparks  of  fire.  It 
was  not  intended  to  apply  to  cinders  small  enough  to  enter  the  human 
eye.  Indeed,  the  very  effect  of  a  spark  arrester  is  to  increase,  rather 
than  diminish,  the  danger  to  the  eye.  Large  sparks  may  be  seen  and 
avoided;  small  ones  penetrate  the  eye  before  we  are  aware  of  them. 
The  spark  arrester  separates  the  sparks  into  particles,  thus  making 
them  smaller  and  more  likely  to  penetrate  the  eye.  It  can  not  be  said, 
then,  that  the  purpose  of  the  statute  is  to  avoid  injuries  made  more 
likely  to  occur  by  a  strict  compliance  with  its  terms.  Trains  must  be 
run  by  engines.  Engines  are  run  by  steam.  Steam  is  produced  by  coal. 
Coal  emits  smoke  and  cinders.  While  it  is  possible,  in  a  large  degree, 
to  prevent  the  emission  of  sparks  of  fire,  it  is  also  true  that,  up  to 
this  time,  no  device  has  been  invented  with  openings  sufficiently  fine 
to  prevent  the  emission  from  the  coal  now  in  use  of  cinders  s-nall 
enough  to  enter  the  eye,  and  at  the  same  time  permit  the  smoke  i*self 
to  escape.  Negligence  can  only  arise  from  a  failure  of  duty  possible  of 
performance.  The  law  imposes  no  liability  where  human  wisdom  and 
foresight  can  not  prevent  the  injury. 

For  the  reasons     given,     we     are  of  opinion  that  the  trial  court 
should  have  given  a  peremptory  instruction  to  find  for  the  appellant. 

Judgment  reversed  and  cause  remanded,  for  further  proceedings  con* 
Bistent  herewith. 
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(Filed  May  8,  1908— Not  to  be  reported.) 

Pleading — Action  to  Enforce  Lien — ^Infants — The  material  allegations 
T)f  the  petition  were  controverted  by  answer.  To  entitle  the  plaintiff 
to  a  Judgment  enforcing  his  lien,  his  allegations  should  have  been 
supported  by  evidence,  but,  aside  from  this,  under  section  126,  Civil 
Code,  although  no  answer  had  been  filed  by  the  infants,  it  was  neces- 
sary to  prove  the  material  allegations  of  the  petition.  In  addition  to 
these  errors,  no  recovery  could  be  had  until  the  required  affidavit  was 
filed.     (Section  3872,  Kentucky  Statutes.) 

Fields  &  Fields  and  Ira  Fields  for  appellants. 

Salyer  &  Baker  for  appellee. 

Appeal  from  Letcher  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  reversing. 

In  1903,  the  appellee.  David  Holcomb.  filed  his  petition  against  the 
appellants,  Mary  Is^m,  who.  before  her  marriage  with  Wlliam  Isom, 
was  the  widow  of  Grant  Holcomb,  and  the  children  of  Grant  Hol- 
comb, averring  that  in  1893  he  sold  to  Grant  Holcomb,  under  a 
verbal  contract,  a  tract  of  land  containing  one  hundred  acres,  for 
'  the  agreed  price  of  three  hundred  dollars,  $138  of  which  had  been 
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paid.  Tbat,  wben  the  Bale  was  made,  Grant  Holcomb  took  pott- 
sesBion  of  the  land  and  occupied  it  until  bis  death,  after  which 
time  hie  widow  and  children  continued  In  posBeEslon.  He  averred 
a  wiUlngneBB  to  execute  to  the  belre  a  deed  for  the  land  In  conformity 
with  the  contract,  provided  they  should  pay  him  the  Bum  of  (162.00, 
the  balance  due — or,  that  the  contract  be  rescinded  and  that  he  be 
restored  to  the  posseBslon  of  the  land.  The  children  being  under  the 
age  of  twenty-one,  a  guardian  ad  litem  was  appointed  (or  them,  and 
they  also  tiled  an  answer  by  their  mother,  as  next  friend  and  guardian. 
In  this  answer,  they  denied  that  there  was  no  written  memorial  of  ttae 
contract  between  David  and  Grant  Holcoiub,  or  that  he  agreed  to  pay 
for  the  tract  of  land  three  hundred  dollars,  or  any  price,  except  three 
doUara  per  acre;  or  that  there  was  due  blm  on  the  purchase  price  of 
the  land  any  sum  except  (42.00.  For  further  answer,  they  set  up  that 
Grant  Holcomb  purchased  all  the  land  In  a  certain  botmdary.  to  which 
David  Holcomb  could  make  a  good  title,  the  number  of  acres  to  b« 
ascertained  by  survey.  That,  In  pursuance  to  this  agreement,  the  land 
was  surveyed  and  It  wae  found  to  contain  only  sixty  acres,  which,  at 
the  agreed  price  of  three  dollars  per  acre,  would  make  the  purchase 
money  tlSO.OO,  of  which  S13S.00  bad  been  paid— leaving  a  balance  of 
(42.00,  which  had  theretofore  been  and  was  again  tendered  to  David 
Holcomb.  They  further  averred  that,  after  the  purchase.  Grant  Hol- 
comb made  lasting  and  valuable  Improvements  on  the  land  to  the 
amount  of  (944.00.  Tbey  expressed  a  willlngnesB  to  perform  the  con- 
tract and  pay  David  Holcomb  |4Z,00,  or  a  greater  sum  at  the  rale  of 
three  dollars  per  acre.  If  the  tract  of  land  was  found  to  contain  mor« 
than  sixty  acres.  They  asked  that  plaintiff  convey  to  them  the  land,  or, 
failing  In  this,  that  they  recover  of  htm  the  value  of  the  improvemefttit 
placed  thereon. 

By  order  of  court  a  survey  was  made,  but  the  record  does  not  show 
the  number  of  acres  found  by  the  surveyor. 

Afterwards,  by  agreement  of  parties,  the  affirmative  matter  contained 
In  the  answer  was  traversed  of  record.  No  evidence  was  taken  by 
either  party,  or  exhibits  flleii,  nor  was  there  any  affidavit  that  the 
claim  asserted  for  the  balance  of  the  purchase  money  was  Just.  With 
the  record  In  thlF.  condition,  the  court,  at  the  Sejitember  term,  1905, 
entered  a  decree  adjudging  that  Grant  Holcomb  was  Indebted  to  David 
Holcomb  in  the  sum  of  (1S2.00,  for  the  balance  of  the  purcbaae  money, 
and  that  he  had  a  lien  to  secure  the  payment  of  it  on  the  tract  of  land 
described  In  the  petition;  and  directed  a  sale  of  so  much  thereof  as 
might  be  necessary  to  satisfy  the  indebtedness. 

In  pursuance  of  thla  Judgment,  the  land,  after  having  been  ap- 
praised at  (1,000.00.  was  sold  and  purchased  by  one  R.  J.  Holcomb  for 
(230.  The  purchaser  executed  bond,  wltb  David  Holcomb  as  surety. 
Afterwards,  by  an  order  of  court,  the  equity  of  redemption  was  ordered 
to  be  sold,  and,  after  being  appraiaed  at  (500.00,  It  was  sold  to  Davia 
Holcomb  for  (149.  We  have  not  made  a  calculation,  but  it  appears  that 
both  sales  realized  a  sufficient  sum  to  pay  the  debt,  interest  and  COSta. 
A  deed  was  made,  conveying  the  property  to  David  Holcomb. 

The  appeal  before  us  was  granted  on  behalf  of  the  infants,  by  the 
clerk  of  this  court,  and  we  are  asked  to  reverse  the  Judgment  of  the 
lower  court  because  of  error  committed  In  rendering  it  before  any 
proof  was  taken  to  sustain  the  averments  of  the  petition. 

Although  all  the  material  allegations  of  the  petition  were  contro- 
verted by  the  answer,  the  court  rendered  a  Judgment  giving  to  plaintiff 
the  relief  prayed  for  in  his  petition.  With  the  pleadings  in  this  condi- 
tion, it  was  necessary,  to  entitle  the  plaiatifl  to  the  relief  prayed  for, 
ihat  he  should  have  supported  by  evidence  the  allegations  of  his  peti- 
tion. Falling  in  this,  he  was  not  enUtled  to  take  Judgment  aa  if  by 
default  for  the  amount  clalmeQ.  Atide  from  this,  under  section  126. 
of  the  Civil  Code,  although  no  answer  had  been  filed  by  the  infants. 
It  would  have  been  necessary  to  prove  the  material  allegaliona  of  the 


I> 


STABEIT  V.  C.  A  O.  B'Y  CO.,  AC.  309 

petition.  In  addition  to  these  errors,  under  section  3872,  of  the  Ken- 
tucky Statutes,  no  recovery  could  be  had  for  the  demand  sued  upon 
until  the  required  affidavit  was  filed. 

Upon  a  return  of  the  case,  the  lower  court  will  set  aside  the  sales 
and  order  a  survey  made,  for  the  purpose  of  ascertaining  the  quantity 
of  land  in  the  boundary  described  in  the  petition,  to  which  David 
Holcomb  can  make  good  title — unless  it  has  heretofore  been  done— 
and,  as  David  Holcomb  has  expressed  a  willingness  to  execute  the 
contract,  upon  payment  to  him  of  the  amount  due  on  the  purchase 
price,  with  interest  from  November  30.  1893,  until  paid,  estimating  the 
land  to  which  he  can  make  title,  at  three  dollars  per  acre,  to  be  credit- 
ed by  $118,  as  of  November  30.  1893.  and  $20.  as  of  November  30,  1897 
— the  court  will,  if  it  is  deemed  best  for  the  infants,  accept  from  David 
Holcomb  a  deed  to  the  widow  and  children— the  widow  to  have  the 
same  interest  therein  as  if  Grant  Holcomb  had  died  the  owner  there- 
of. If  the  persons  representing  the  children,  do  not  desire  to  pay  the 
purchase  money  herein  named,  or  the  court  does  not  deem  it  best  for 
their  interest,  then  the  case  may  be  referred  to  a  commissioner  to  as- 
certain the  value  of  the  permanent  and  lasting  improvements,  if  any, 
placed  thereon  by  Grant  Holcomb  and  appellees,  and  the  reasonable 
rental  value  of  the  land  during  the  time  they  have  been  in  possession. 
If  there  is  found  to  be  any  sum  due  them,  they  will  be  given  a  lien 
on  the  land  to  secure  the  same,  as  well  as  the  amount  of  purchase 
money  paid,  viz:  ?138,  with  Interest,  and  if  it  is  not  paid  by  David 
Holcomb,  the  land  will  be  sold  to  satisfy  the  amount  found  due  appel- 
lee. In  other  words,  the  case  will  be  adjudged  by  the  chancellor, 
according  to  equitable  principles. 

Wherefore,  the  judgment  is  reversed,  with  directions  for  a  new  trial, 
in*  conformity  with  this  opinion. 


STARETT  V.  C.  &  O.  RY.  CO.,  &c. 

(Filed  May  8,  1908— Not  to  be  reported.) 

1.  Railroads — Injury  to  Trespasser — Drunk  or  Unconscious — Lookout 
— Appellant  had  no  right  upon  the  track  of  appellee  at  the  place  he  was 
Injured,  and,  therefore,  the  company  owed  him  no  lookout  duty  what- 
ever. The  question  whether  he  was  drunk  or  unconscious  from  sick- 
ness was  immaterial. 

2.  Instructions — Expert  Testimony — Physical  Facts — An  instruction 
that  expert  testimony  must  give  way  to  physical  facts,  was  erroneous. 
It  invaded  the  province  of  the  jury,  telling  them  what  weight  to  give 
to  evidence.  It  was  also  error  to  instruct  the  jury  that,  after  seeing 
appellant,  the  engineer  was  not  required  to  stop  the  train,  that  the 
presumption  was  that  he  would  heed  the  warning  and  leave  the  track 
in  time  to  prevent  the  injury.  Had  the  man  been  standing  on  the 
track,  it  might  be  different,  but  a  man  sitting  on  a  cross-tie  of  a  rail- 
road track  asleep  or  unconscious  presents  an  unusual  spectacle,  and 
It  was  the  province  of  the  jury  to  determine  whether  or  not  an  engineer 
of  ordinary  prudence,  seeing  a  man  in  such  situation,  ought  not  to 
commence  to  check  his  train  in  time  to  prevent  the  injury,  should  it 
transpire  that  he  was  unconscious  or  asleep. 

A.  D.  Cole  for  appellant. 

W.  H.  Wadsworth,  LeWright  Browning  and  Worthington  ft  Coch- 
ran for  appellees. 

Appeal  from  Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  reversing. 
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The  appellant,  Edwanl  Starett,  either  under  the  Influence  of  liquor, 
or  being  sick  and  lalnt,  aat  doirn  on  the  end  of  a  croBB-tle  at  appellee'! 
railroad  tract,  just  outside  of  MayavJlle,  Kentucky.  He  rested  hla 
elbows  on  bis  knees  and  his  face  In  his  handa,  and  went  to  sleep,  or 
became  unconscious.  While  in  this  position,  one  of  appellee's  traini 
passed  along  and  knocked  him  off  the  track.  Infllctlns  severe  peroonal 
injuries,  one  of  which  required  the  amputation  of  an  arm  at  the  shoul- 
der Joint.  To  recover  damages  for  this  injury,  which  he  alleged  to 
have  been  the  result  of  the  negligence  ol  those  In  charge  ol  the  train, 
he  instituted  this  action. 

Appellant  was  clearly  a  trespasser,  and,  therefore,  the  conipany  owed 
him  no  duty,  except  that  of  ordinary  diligence  to  prevent  injuring 
him  after  his  peril  was  actually  discovered  by  those  in  charge  of  Its 
train.  The  question  aa  to  whether  or  not  the  appellant  was  drunk, 
or  unconscious  from  sickness,  wae  Immaterial.  He  had  no  right  upon 
the  track  of  appellee  at  the  place  where  he  'waa  Injured,  and.  therefore 
the  company  owed  him  no  lookout  duty  whatever.  (C.  N.  0.  &  T.  P. 
By.  Co.  V.  Reynolds'  Adra'r,  31  Ky.  Law  Rep.,  B29.) 

The  circuit  Judge  properly  sustained  the  exceptions  to  C.  M.  Har- 
nett's deposition,  because  the  notice  to  appellee's  counsel  was  not  auf- 
flclent.  under  the  Code.  Appellant  should  have  retaken  the  deposition 
if  be  desired  to  use  it  upon  the  trial  . 

Instruction  No.  7,  given  by  the  court.  Is  as  toliowa:  "The  court  In- 
structs the  Jury  that  the  opinion  of  expert  witnesses  In  this  case, 
when  opposed  to  the  physical  facts  proven,  must  glv«  way  to  such 
physical  facts."  This  Instruction  is  clearly  erroneous.  It  Invades  the 
province  of  the  Jury,  and  tells  them  what  weight  to  give  to  the  evi- 
dence. In  addition  to  this,  we  do  not  understand  the  application  ot 
the  Instruction  to  the  facts  In  this  case.  The  expert  teatimony  went 
slmpl:^  to  the  ability  of  the  engineer  to  stop  the  train  in  a  given  dis- 
tance, and  we  can  not  recall  any  physical  facta  proved  which  would 
conflict  with  this  evidence.  At  best,  the  instruction  is  a  mere  legal 
abstraction,  and  is  bad  for  that  reason,  if  no  other. 
We  think  instruction  No.  6  should  have  been  omitted  altogether. 
Instructlona  Nos.  1  and  2  should  have  been  embraced  In  one  in- 
slrnction,  and  the  court  should  have  omitted  that  part  of  Instruction 
No.  2  which  told  the  Jury  that,  after  seeing  the  appellant  sitting  on 
the  cross-ties,  the  engineer  was  not  required  to  check  the  speed  of 
the  train  or  to  stop  It,  "but  they  had  the  right  to  presume  plalntilT 
would  heed  the  warning  and  leave  the  track  In  time  to  prevent  the 
Injury,  and  this  presumption  prevailed  and  lasted  until  the  defendant, 
Donehoo,  saw.  or  bad  reasonable  grounds  for  believing,  that  plaintiff 
did  not  intend  to  leave  Ibe  track,  or  was  oblivious  to  his  surround- 
ings." In  this  case,  as  said  before,  !t  Is  not  questioned  that  the  appel- 
lant was  a  trespasser,  but  the  evidence  tends  to  show — and.  we  think, 
does  show— that  the  engineer  actually  saw  appellant  at  a  sufflclent 
distance  to  have  stopped  the  train  In  time  to  prevent  Injuring  him. 
We  do  not  think  that,  as  a  principle  of  law,  it  can  be  stated  that,  where 
a  trespasser  is  seen  sitting  upon  the  track,  with  his  head  In  his  handa 
and  hlB  handa  resting  on  his  knees,  apparently  asleep  or  uncooaclous, 
the  presumption  is  that  he  will  hear  and  obey  the  signals  of  the  en- 
gineer warning  him  of  the  approach  of  the  train.  This,  undoubtedly, 
would  be  true  If  the  trespasser  were  walking  or  standing  on  the  track. 
In  that  case,  the  very  fact  that  he  was  moving  or  standing  up  would 
indicate  that  he  was  not  asleep  or  unconscious,  but  had  possession  of 
his  faculties,  and  the  engineer  would  have  the  right  to  suppose  that 
he  would  hear  and  obey  the  danger  signals.  But  the  same  rule  would 
DOt  necessarily  prevail  where  the  situation  Is  as  detailed  in  this  case. 
A  man  sitting  on  a  eross-tle  of  a  railroad  track,  apparently  asleep  or 
unconscious,  presents  an  unusual— not  to  say  extraprdl nary —spectacle, 
and  we  think  it  was  the  province  of  the  Jury  to  determine  whether  or 
not  an  engineer  of  ordinary  prudence,  seeing  a  man  so  situated,  ought 
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not  to  commence  checking  the  train  in  time  t^  prevent  injuring  him  if 
it  should  transpire  that  he  was  unconscious  <7asleep.  Our  view  as  to 
what  the  court  should  have  said  on  the  subject  of  appellant's  apparent 
peril,  when  seen  by  the  engineer,  sitting  on  the  track,  is  expressed  in 
an  instruction  directed  to  be  given  by  the  trial  court  in  the  opinion 
in  the  case  of  Hovius  v.  Cincinnati,  New  Orleans  &  Texas.  Pacifiic 
Ry.  Co.,  &c.,  32  Ky.  Law  Rep.,  786;  and  upon  another  trial  of  this 
case,  we  suggest  that  the  principle  therein  expressed  be  incorporated 
in  the  instruction  to  the  jury  in  this  case,  if  the  facts  are  substantially 
the  same  as  upon  the  former  trial. 

The  evidence  as  to  appellant's  having  been  drunk  on  other  occasions 
than  the  day  on  which  he  was  injured  was  incompetent,  as  it  tended 
to  throw  no  light  upon  his  condition  at  the  time  he  was  hurt;  and, 
BLS  said  before,  the  Question  as  to  whether  or  not  he  was  drunk,  or 
unconscious  from  sickness,  is  immaterial.  If  it  was  sought  to  show 
that  appellant  "v^as  an  habitual  drunkard,  for  the  purpose  of  affecting 
the  question  o^'  damages,  by  reason  of  his  being  incapacitated  for  fur- 
ther labor,  then  the  evidence  should  have  been  limited  by  the  court 
to  that  question. 

For  these  reasons,  the  judgment  is  reversed  for  a  new  trial  con- 
sistent with  this  opinion. 


HOU'SMAN  V  COMMONWEJAL/TH. 
(Filed  May  7,  1908— To  be  reported.) 

1.  Criminal  Law— Trial  for  Murder — Death  from  Wound— Doubtful 
Proof— <;onvlction  for  Malicious  Cutting—  Legality  of  Instruction — On 
the  trial  of  one  indicted  for  murder  by  willfully  cutting  and  wounding 
another  with  a  knife,  where  the  deceased  lived  for  some  time  after  the 
difficulty,  and  the  proof  was  conflicting  as  to  whether  (he  died  of  the 
wound  inflicted  or  from  improper  treatment,  it  was  proper  for  the 
court  to  instruct  the  jury  under  section  1166,  Ky.  Statutes,  for  mali- 
cious cutting  and  wounding,  and  also  under  section  1242  for  cutting  in 
sudden  heat  and  passion,  and  a  verdict  for  malicious  cutting  was  prop- 
erly rendered. 

2.  Misconduct  of  Commonwealth's  Attorney — Argument  to  Jury — 
Limitations  Allowable — (Much  latitude  is  avowed  the  Commonwealth's 
Attorney  in  the  presentation  of  his  case  to  the  jury,  the  only  llmitti- 
tion  being  such  as  require  him  to  confine  (himself  to  the  facts  intro- 
duced in  evidence,  and  the  fair  and  reasonable  deductions  and  con- 
clusions to  be  drawn  therefrom,  and,  bounded  alone  by  these  limita- 
tions, he  may,  with  propriety,  appeal  to  the  jury  with  all  the  power, 
force  and  persuasiveness  which  his  learning,  skill  and  experience  en- 
able him  to  command,  and  of  this  character  of  argument  the  accuse>l 
can  not  complain. 

M'corman  &  Warren  and  B.  C.  Seay  for  appellant. 

James   Breathitt,   Theo.    B.   Blakey,   Thos.   B.   McGregor,   Chas.   H. 

Morris  and  W.  H.  Hester  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

Appellant  was  indicted  for  the  willful  murder  of  Flem  Poplin.  On 
a  plea  of  "not  guilty"  he  was  tried,  convicted  and  his  punishment  fixed 
at  imprisonment  for  five  years  in  the  penitentiary.  To  reverse  that 
judgment  this  appeal  is  prosecuted. 
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Ke  complalna  tbat  the  trial  court  dtd  not  properly  Instruct  the  )ur7. 
and  that  the  prosecuting  attorney,  in  his  closing  argument,  was  guilty 
of  such  misconduct  as  warrants  a  revereal.  His  chief  ohjection  to  the 
Inatructlons  is  that  the  court  inBtruct«d  the  Jury  under  sections  11C6 
and  1242,  of  the  Kentucky  Statutes,  in  addition  to  the  usual  Instnic- 
tloQs  glTen  on  a  trial  where  the  charge  in  the  Indictment  is  murder. 
The  deceased  lived  for  some  time  after  the  dlfflculty,  and  much  evi- 
dence was  introduced  on  the  trial  tending  to  show  that  his  death  was 
dne  to  a  lack  of  treatment  or  fmproper  treatment,  rather  than  to  the 
wound  with  the  knife  which  had  been  inflicted  by  appellant  To  meet 
tlhls  pbase  of  the  case  the  trial  judge  Instructed  the  Jury  that  it  the/ 
believed  appellant  willfully,  feloniously  and  not  In  his  necessary  self- 
defense,  cut  and  wounded,  Flem  Poplin  with  a  knife,  a  deadly  weapon, 
with  intent  to  kill  him.  but  from  which  cutting  and  wounding 
be  did  not  die,  then  they  should  And  him  guilty  of  malicious 
cutting  and  wounding,  and  fix  his  punishment  at  not  less  than  one 
year  nor  more  than  five  years  imprisonment  In  the  penitentiary  (as 
authorized  by  section  1166.  Ky.  Statutes).  The  court  also  instructed 
the  Jury  that  If  they  believed  the  cutting  was  done  in  sudden  heat  and 
paaaion,  and  without  malice,  and  that  death  did  not  result  therefrom, 
then  they  should  find  the  accused  guilty  and  Qz  his  punishment  as 
defined  by  section  1242.  of  the  Kentucky  Statutes,  at  a  fine  of  not 
less  than  fSO  nor  more  than  1500,  or  confinement  in  the  county  jail 
■tor  not  less  than  six  months  nor  more  than  twelve  months,  or  both, 
in  the  discretion  of  the  jury. 

The  Jury,  in  their  verdict,  stated  tbat  they  found  the  accused  guilt]' 
of  malicious  cutting 

By  section  202,  of  the  Orimlnal  Code,  upon  an  indictment  for  an 
offense  the  defendant  "may  be  found  guilty  of  any  offense  Included  tn 
that  charged  In  the  Indictment"  By  section  263  an  offense  and  the 
attempt  to  commit  the  offense.  !f  the  attempt  be  punishable,  may  be 
punished  under  an  indictment  for  the  ottense;  and,  by  section  264,  If  an 
offense  be  charged  to  have  been  committed  with  particular  circum- 
stances, the  offense  without  the  circumstances  or  with  part  only  is 
included  In  the  offense;  although  that  charged  may  be  a  teiony  and 
the  offense  without  the  circumstances  a  misdemeanor  only. 

The  precise  question  arising  In  this  case  was  decided  by  this  court 
In  Bush  V.  Common  wealth.  78  Ky.,  2o8.  In  that  case,  as  here,  there 
was  proof  tending  to  show  that  the  death  of  the  deceased  was  due  to 
another  cause.  The  circuit  court  refused  to  iaatruci  the  jury  as  to 
malicious  wounding.  For  this  cause  the  judgment  was  reversed.  The 
tjourt.  by  Judge  Hines.  said: 

"If  a  new  and  wholly  Independent  Instrumentality  interposed  and 
produced  death.  It  cannot  be  said  that  the  wound  was  the  natural  or 
proximate  cause  of  the  death.  (14  Gratton.  601,  Livingston  v.  Com- 
monwealth). This  vierw  of  tbe  law  was  not  so  presented  to  the  Jury 
as  to  give  the  appellant  Its  full  benefit.  It  should  have  beej  deerlr 
and  deflnltely  presented  to  the  Jury,  that,  if  they  believed,  from  the 
evidence  that  death  wtm'd  not  have  resulteji  from  the  wound  but  for 
the  intervention  of  the  disease,  they  should  not  Qnd  the  accused  guilty 
of  murder  or  manslaughter,  but  that  they  should  find  him  guUty  of 
wlllfui  and  malicious  shooting  and  wounding,  under  section  2.  arilcle 
6,  chapter  29,  General  Statutes;  or  of  shooting  and  wounding  in  sudden 
affray,  or  In  sudden  heat  and  passion,  without  malice,  under  section  1, 
article  17,  chapter  29,  General  Statutes,  section  262,  of  the  Crim- 
inal Code,  reads: 

"Upon  an  Indlctmt&t  for  an  offrase  consisting  of  different  degrees, 
the  defendant  may  be  found  guilty  of  any  degree  not  higher  than  that 
charged  In  the  indictment,  and  may  be  found  guilty  of  any  offense 
included  in  that  charged  In  the  indictment." 
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'Wbile  the  offenses  denounced  in  section  2,  article  G,  chapter  29, 
of  the  Gklieral  Statutes,  and  in  section  1,  urticle  17,  of  the  same 
chapter,  are  not  d,esrees  of  the  offense  charged  in  the  indictment, 
they  are,  in  the  language  of  the  section  quoted  from  the  Code,  'in- 
cluded' In  the  offense  charged."  (See  also  to  same  effect  Payne  ▼. 
Commonwealth,  20  Ky.  Law  Rep.,  475.) 

In  the  case  at  .bar  the  circuit  court  followed  the  rule  laid  down 
in  these  cases.  Bush  v.  Commonwealth  was  approved  in  an  opinion 
by  Judge  Lewis,  in  Penston  y  Commonwealth,  82  Ky.,  549,  and  in 
Barnard  v.  Commonwealth,  94  Ky.,  285,  where  the  court  by  Judge 
Benn>3tt.  said: 

"Here  the  crime  of  assaulting  with  intent  to  rob  can  not  be  made 
out  without  establishing  an  assault  or  assault  and  battery  with  such 
intent;  and  if  the  assault  is  committed  without  the  additional  cir- 
cum&rtances  of  an  intention  to  rob,  thesi  the  assault  is  but  a  mjere 
misdemeanor.  But  the  intent  to  rob,  and  a  conviction  for  it,  absorbs 
the  misdemeanor,  into  the  higher  crime  of  felony;  so  likewise  the 
higher  crime  of  murder  absorbs  the  offense  of  the  mere  assault  and 
battery.  But  if  the  murder  be  not  established,  the  party  may  be 
punishment  for  the  assault  and  battery,  and  If  the  person  was  not 
convicted  of  the  assault  with  intent  to  rob,  but  committed  a  common 
assault  and  battery,  he  may  be  found  guilty  of  a  misdemeanor,  be- 
cause it  is  but  a  degree  of  the  crime  of  assault  with  intent  to  rob.*' 

These  principles  were  followed  in  Fagan  v.  Commonwealth,  38  S. 
W..  430:  Parrott  v.  Commonwealth,  47  S.  W.,  452,  and  Common w^>alth 
V.  Tamell,  68  S.  W..  136.  The  rule  thus  laid  down  by  this  court  is 
approved  by  the  text  writers.  In  Bishop's  New  Criminal  Law,  volume 
J,  section  780.  the  rule  is  thus  stated: 

"In  felonious  homicide,  committed  by  an  assault  and  a  beating, 
there  may  be  a  gradation  of  offenses,  the  particulars  of  which  will 
somewhat  vary  with  the  laws  of  the  State  in  which  it  is  committed. 
The  lowest  offense  will  be  assault,  the  next  above  it  will  be  battery, 
the  next  will  sometimes  be  assault  with  a  dangerous  weapon  with 
intent  to  kill,  the  next  manslaughter,  the  next  murder,  and  the  last 
murder  in  the  first  degree.  Each  one  of  these,  except  the  last,  will 
be  a  less  crime  included  in  the  greater.  And  where  the  common  law 
rule  that  there  can  be  no  conviction  for  misdemeanor  on  an  indict- 
ment for  felony  does  not  prevail,  a  person  on  trial  for  any  higher  one 
of  the^e  offenses  may  be  convicted  of  any  lower  one  which  the  proofs 
establish,  if  the  indictment  is,  as  It  always  may  be  mad'e.  in  a  form 
to  include  the  lower." 

The  statement  of  the  text  Is  fully  borne  out  by  the  adjudicated 
cases  where  the  statutes  are  similar  to  those  in  force  here.  Thus 
in  State  v.  Parker,  66  Iowa,  586,  under  a  statute  Just  the  same  as 
ours  sustaining  a  conviction  for  an  assault  with  Intent  to  commit 
great  bodily  injury,  under  an  indictment  for  murder,  the  court  said: 

"It  can  not  be  doubted  that  an  assault  Is  included  in  the  crime  of 
murder.  Usually  an  Indictment,  In  express  words,  charges  an  assault 
with  felonious  intent.  Of  necessity,  an  assault  must  have  been  liter- 
ally committed  in  all  ca^eb  of  murder  by  direct  violence.  The  intent 
"With  which  the  as9^ult  is  committed  relates  to  Its  character  and  in- 
dicates its  deigree.  It  Is  discovered,  not  in  the  extent  or  nature  of 
the  violence,  but  in  the  animus  of  the  perpetrator.  It  follows  that 
an  'assault,  whether  with  an  intent  to  murder,  to  maim,  or  to  In- 
flict a  great  bodily  Injury,  Is  Included  in  the  crime  of  murder." 

The  same  ruling  was  made  under  similar  statutes  in  Alabama, 
(Daughdrlll  v.  State,  113  Ala..  7:  Thomas  v.  State,  27  So.,  920;  Letcher 
T.  State,  39  So.,  922;  in  Texas,  Green  v.  State,  8  Tex.  App.,  71;  Bean  v. 
State,  25  Tex.  App.,  346 ;  in  Kansas,  State  v.  O 'Kane,  23  Kans.,  244;  in 
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Nevadi,  Ex  Parte  Curnow,  Zl  Nevada.  33;  In  Vermont,  State  v.  Scott. 
24  Vermont.  427;  in  MaHBachueette.  Commonwealth  v.  Goodhue,  Z  Met., 
Iflii;  In  Delaware,  State  v.  Fleetwood,  u5  A..  775;  In  Ohio,  State  t, 
Dowfll.  1  Ohio  Dec.  38;  in  Artansae,  Davie  v.  State.  45  Ark.,  464; 
in  Tennesfiae,  Lang  v.  Slate,  16  Lea.  433;  In  Georgia,  Thomas  t.  State. 
121  Ga.,  331;  Smith  v.  State,  126  Ga.,  544;  Wataoa  v.  State,  116  Ga., 
607:  In  Arizona,  Mapula  v.  Territory,  SO  P..  389.)  In  all  uf  theee  cases 
castB  the  indictments  were  tor  murder  and  the  delendant  was  held 
punishable  tor  aBsault.  There  are  a  gri?at  number  of  cases  applying 
the  same  principles  to  other  oHenses,  but  it  is  deemed  unne<eaBary 
to  cite  from  othi?r  States  any  but  caseB  of  homicide.  The  dccisioiis. 
as  Mr,  Bishop  well  aays  In  the  note  to  the  section  quoted,  "are  not 
discordant." 

The  case  of  Biickntj-  v.  Commonwealth,  14  Bush,  So3.  simply  fol- 
lows Connor  v.  Commonwealth,  13  Bush.  722.  There  is  nothing  la 
either  of  these  cas^s  conflicting  with  those  cited  above.  They  were 
decided  by  the  same  court  that  decided  Bush  v.  Commonwealth. 
Buckner  v.  Commonwealth  being  also  wrltlfn  by  Julge  Hines  who 
wrote  the  opinion  in  Bush  v.  Commonwealth.  The  ruli=  which  was 
followed  In  Bush  v.  Coramonwealth  was  pressed  upon  the  court  in 
Connor  v.  Commonweiith.  and  the  court  held  that  the  rule  did  not 
apply  to  the  case  then  before  it  for  the  reason  that  an  indictment 
to  he  good  for  the  statutory  offense  referred  to  must  negative  the  ex- 
ceptions contained  in  the  statuite,  and  this  an  Indictment  tor  mur- 
der does  not  do.     The  court,  on  page  721,  thus  sums  up  its  conclusion: 

"Thti  appellant  may  have  been  willing  to  reply  that  the  Com- 
monwi^alth  could  not  prove  either  malice  or  an  intention  to  kill  the 
deceased;  and,  not  having  been  notified  by  the  indictmeDt  that  there 
would  be  an  attempt  to  prove  that  the  deceased  died  within  sii  months 
may  hava  omitted  to  prepare  that  he  did  not.  Not  only  so.  but  it  is 
'S  well  settlej  rule  of  criminal  pleading  that  an  Indictment  for  an 
offense  created  by  statute  must  describe  the  offense  in  the  words  of 
the  statute,  or  in  wijrds  of  similar  Import.  (1  Bishop's  Crlm.  Proc. 
section  360;  Commonwealth  v.  Turner,  5  Bush,  317;  Commonwealih 
v.  Tanner.  S  Bush,  2.)  And  .it  is  also  a  rule  of  such  pleading  that  if 
the  fMBtuie  crefltins  an  offense  contains  in  Its  enacting  clause  ej- 
ceptions,  it  is  necessary  to  negative  such  mtcssptlons  in  the  indictment. 
BO  as  to  show  that  the  defendant  does  not  come  within  any  of  them." 

The  rule  announced  in  the  Connor  case  was  applied  In  Common- 
wealth V.  Heath,  99  Ky.,  182,  and  is  also  followed  harmoniously  by 
the  courts  of  other  States.  (22  Cys..  467.)  The  authorities  harmo- 
niously support  the  nile  and  also  as  one  of  the  exceptions  to  it  that 
there  can  be  no  conviction  for  the  lesser  offense  where  tht^  allfga- 
tlona  of  the  Indictment  are  not  sufflclt«t  to  susialo  a  conviction  for 
it.  Both  the  Connor  case  and  the  Bush  case  are,  as  to  this,  in  ac- 
coTd  with  the  authorities  generally.  In  a  case  of  willful  shooting, 
if  death  results,  the  uSense  is  murder.  (Rapp  v.  Con.mDnwpalth,  14 
B.  Mwn.,  499.)  Where,  therefore,  murder  Is  charged  In  the  Indictment 
and  the  proof  fails  to  establish  the  circumstance  that  the  person 
wouBd(='<!  difd  of  the  wound  in  a  year  and  a  day.  the  cnse  falls  liter- 
ally within  the  provision  of  section  264,  of  the  Code,  above  referred 

Complaint  is  made  of  the  argument  of  counsel  tor  the  Common- 
wGHlIh  In  closing  The  case.  Much  latitude  is.  of  necessity,  allowed  an 
attorney  in  the  presentation  of  his  case,  the  only  llmitallons  being 
Huch  as  require  him  to  confine  himself  to  the  facts  Introduced  in 
evidence-and  die  fair  and  reasonable  deductions  and  conclusions  to 
be  drawn  therefrom,  and  the  application  of  the  law,  as  given  by  the 
court,  to  the  facts  proven.  Controlled,  regulated,  and  bounded  alone 
by  thlsse  limitations  an  advocate  may,  with  perfetrt  propriety,  appeal 
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to  the  jury  with  all  of  tbe  power,  force  and  persuaslvenesB  which  his 
learning,  skill  and  experience  enable  him  to  command,  and  of  this 
character  of  argument  the  accused  may  not  complain,  even  though 
he  feels  that  his  conviction  may  be  traceable  more  directly  to  the 
argument  of  counsel  than  to  the  facts  proven. 
Judgment  affirmed. 


(yBANNION'S  ADM"R  v.  SOUTHERN  RAILWAY  CO.  IN  KY. 
(Piled  May  12,  1908— ^Not  to  be  reported.) 

E)dwards  &  Godson  tor  appellant. 

Wallace  &  Harris  and  Edward  Colston  for  appellee. 

Appeal  from  Woodford  Circuit  Court. 

Judge  Nunn  delivered  the  following  dissenting  opinion; 

I  agree,  in  the  main,  with  the  facts  stated  in  the  opinion,  except  it 
magnifies  the  size  of  the  train  and  the  down  grade  on  which  it  was 
running,  and  leaves  the  impresion  that  the  train  was  moving  fast 
upon  a  down  grade  and,  therefore,  was  hard  to  control.  The  proof 
shows  that  it  was  up  grade  to  the  point  where  the  engineer  and  fire- 
man were  first  seen  on  the  curve,  each  looking  out  of  the  window 
on  his  side;  and  a  witness  who  saw  the  train  before  it  reached  the 
curve,  testified  that  it  wa»  moving  very  slowly  when  it  reached 
that  point.  The  proof  also  shows,  without  contradiction,  that  the 
train  was  stopped  within  the  distance  of  two  hundred  and  fifty-one 
feet  from  the  place  where  the  alarm  whistle  was  sounded,  and  from 
the  time  those  in  charge  undertook  to  stop  it,  which  shows  that  it 
mus-t  not  have  been  running  at  a  rapid  rate  of  speed.  The  opinion 
concedes  that  there  was  some  evidence  showing  that  those  in  charge 
of  the  train  must  have  seen  the  child,  if  it  was  upon  the  track,  for  a 
distance  of  five  hundred  and  forty-nine  feet,  and  those  in  charge  of 
the  engine  cou'd  have  saved  it,  but  says  that  there  was  no  evidence 
showing  that  the  child  was  upon  the  track,  except  at  the  place  and 
at  the  moment  it  was  killed.  It  is  true  that  no  eye  witness  stated 
to  the  contrary,  but  the  circumstances  proven  show  that  it  was  rea- 
sonably certain  that  the  child  was  on  the  track  and*  had  moved, 
after  getting  xm  it.  a  distance  of  seventy-five  feet.  The  proof  shows, 
without  contradiction,  that  the  child  left  the  yard  through  a  hole  In 
the  fence  and  passed  down  a  little  path  to  the  track  and  at  that  point, 
and  in  the  center  of  the  track,  it  left  its  little  red  bonnet  and  moved 
seventy-five  feet  in  the  direction  in  which  the  train  was  going,  at 
which  point  it  was  killed.  Considering  the  place  where  the  bonnet 
was  found,  and  the  age  of  the  child,  it  is  reasonable  to  infer  from 
the  proof  that  the  child  passed  down  this  little  path,  got  upon  the 
track  and  tottled  down  the  track  in  an  attempt  to  follow  its  mother, 
who  had  shortly  before  left  the  house,  going  in  that  direction,  to  gather 
turnip  greens.  But  the  court  says  the  bonnet  at  that  place  was  no 
evidence  that  it  was  dropped  at  that  point  by  the  child;  that  the 
wind  might  have  moved  It  to  that  place.  That  might  be  true,  but 
there  is  no  evidence  of  any  wind  blowing  that  day.  The  only  place 
the  child  could  have  left  the  yard  was  through  this  hole  in  the  fence, 
which  is  a  strong  circumstance  that  the  child  passed  down  this  little 
path  and  left  its  bonnet  where  it  got  upon  the  track.  It  may  be  that 
the  court,  in  speaking»of  wind,  had  reference  to  that  produced  by  the 
train  in  passing,  if  so,  it  would  have  carried  the  bonnet  in  the  direc- 
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tion  of  the  child,  and  the  distance  would  hay«  been  less  than  seyenty- 
five  feet,  unless  the  bonnet  had  been  dropped  by  the  child  further 
back  than  where  the  path  enters  upon  the  track.  From  the  facts 
proven  Indicating  the  rate  of  speed  of  the  train,  it  Is  clear  that  the 
train  was  not  moving  fast  enough  at  that  point  to  create  a  suction 
sufficient  to  move  the  bonnet,  which  was  lying  flat  in  the  center  of  the 
track. 

In  view  of  these  facts,  I  am  of  the  opinion  that  there  was  sufficient 
evidence  to  authorize  the  court  to  submit  the  case  to  the  Jury. 

The  court  says  that  this  two-year-old  child  was  a  trespasser,  yet 
it  was  incapable  of  any  discretion.  It  is  a  lamentable  fact,  for  which 
the  court  is  not  in  any  way  responsible,  that  the  General  Assembly 
of  the  State  of  Kentucky  has  enacted  a  law  requiring  those  in  charge 
of  trains  to  keep  a  lookout  for  stock  upon  the  track  to  keep  from 
killing  or  injuring  it;  yet,  they  have  not  enacted  any  law  for  the 
protection  of  children  who  have  not  arrived  at  the  age  of  discretion 
and  accountability.  It  seems  that  it  felt  a  greater  concern  for  the 
protection  of  property  than  for  human  lives.  The  statute  was  passed 
for  the  protection  of  stock  upon  the  idea  that  it  could  not  think  and 
act  with  reason,  therefore,  it  must  be  protected  by  those  in  charge 
of  trains.  Is  there  not  a  greaater  reason  for  the  protection  of  infants 
under  the  age  of  discretion? 


WEBB  V.  OOMjMONW'EALrTH. 
(Filed  May  12,  1908-^Not  to  be  reported.) 

1.  Homicide — ^Idiots— ^Continuance — Affidavit  for^It  was  not  error 
to  refuse  the  continuance  asked  for  on  the  ground  that  the  absent 
witness,  if  present,  would  testify  that  defendant  was  so  feeble-minded 
that  he  did  not  know  right  from  wrong,  and  had  always  been  in  that 
condition.  The  court  properly  refused  the  continuance  on  the  ground 
that  such  a  fact  was  susceptible  of  proof  by  other  witnesses  who  were 
easily  accessible. 

2.  Same — Idiocy  is  a  state  of  mind  that  any  one  can  distinguish 
as  readily  as  the  ordinary  medical  man. 

3.  Instructions— ^Defense  of  Another — ^In  an  instruction  the  right  of 
the  defense  of  another  was  predicated  upon  the  fact  that  neither 
such  other  nor  the  accused,  could  have  averted  the  apparent  danger 
to  the  former  by  any  other  reasonably  safe  means.    This  is  the  law. 

Harlin  &  White  for  appellant. 

James  Breathitt.  Attorney  General,  and  Thos.  B.  McGregor,  As- 
sistant Attorney  General,  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  C/iief  Justice  O'Rear,  affirming. 

Appellant  appeals  from  a  judgment  convicting  him  of  murder.  On 
the  trial,  his  counsel  relied  on  two  defenses:  First,  that  he  was  an 
idiot,  not  knowing  right  from  wrong;  second,  that  one  Shirley.  In- 
dicted with  him  as  an  aider  and  abettor,  was  in  such  imminent  dan- 
ger at  the  hands  of  the  deceased  as  to  make  it  apparently  necessary 
to  slay  him  to  save  Shirley;  or,  to  state  it  differently,  the  necessary 
defense  of  another.  The  errors  relied  on  for  reversal  are  two.  The 
first  is,  that  the  trial  court  refused  appellant  a  continuance  upon  Ms 
aflWavit,  showing  the  absence  of  Dr.  Winlow,  a  witness  who  had  been 
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recognized  la  bis  behalf,  but  owing  to  his  llIneBs,  could  not  attend  the 
trial.  It  it  stated  that  this  absent  witness  was  well  acauainted  with 
appellant,  and  would  testify  that  he  was  so  feebte- minded  that  he 
did  not  know  right  from  wrong,  and  had  always  been  In  tliat  con- 
dition; and  that  appellant's  lather  was  also  an  Jdlot.  The  court  re- 
fused the  continuance  upon  the  ground,  we  presume,  that  such  a  fact, 
namely,  that  the  defendant  Is  an  Idiot,  was  susceptible  of  proof  by  any 
number  of  witnesses  who  were  easily  accessible;  and  that  It  was  not 
shown  In  the  application  that  the  defendant  could  not  establish  the 
fact  by  any  other  witness.  Unlike  lunacy,  which  may  be  present 
fn  such  a  subtle  form  as  to  require  the  skilled  student  of  mental 
diseases  to  discover  It,  idiocy  Is  a.  state  of  mind  that  any  one  can  d'ls- 
tingulsb  as  readily  perhaps  as  the  ordinary  medical  man.  Several 
witnesses  did  testify  for  appellant  that  he  had  not  a  strong  mind. 
and  their  testimony  may  be  said  to  cover  substantially  the  point 
upon  which  Dr.  Wiinktw  was  desired  to  be  Introduced.  In  addition, 
the  affidavit  for  continuance  was  allowed  to  be  read  to  the  jury  as 
the  depoeltioB  of  Dr.  Wlnlow,  We  are  of  opinion  that  the  trial 
court  did  not  abuse  a  sound  Judicial  discretion  in  refusing  the  con- 
tinuance. It  Is  true  that  by  virtue  of  a  provision  of  th«  Constitution 
(section  11,  Bill  of  Rlglits),  the  accused  was  entitled  to  compulsory 
process  for  his  witness.  But,  unless  it  was  shown  that  the  witness 
would  testify  to  some  material  and  relevant  fact  which  could  not 
be  established  by  other  evidence  accessible  to  the  accused,  and 
equally  convincing  In  its  probative  value,  then  he  was  not  entitled 
to  have  the  trial  postponed  till  be  could  get  such  witness.  (Ken- 
nedy V.  Commonwealth,  78  Ky.,  447;  Robarde  v.  Commonwealth.  94 
Ky..  499.) 

The  second  ground  urged  for  reversal  Is  that  the  trial  judge.  In 
Instructing  the  jury  upon  the  right  of  defense  of  another,  predicated 
Buch  r'ght  upon  the  fact  that  neither  such  other  nOr  the  accused  could 
fasve  averted  the  apparent  danger  to  the  former  by  any  other  reason- 
ably safe  means.  This,  we  think,  is  the  law.  The  person  put  in 
jeopardy  of  life  or  limb  by  an  assailant  may  strike  to  the  death,  even 
If  apparently  necesary,  to  save  himself.  "Wlhat  he  has  the  right  to  do, 
another  has  the  right  to  do  In  his  behalf.  But  although  the  person  as- 
sailed might  not  have  had  any  other  way  of  averting  the  danger  to 
himself,  than  to  kill  his  assailant,  gUll  if  his  rescuer  could,  with  rea- 
sonable safety  to  himself  and  him  who  Is  assaulted,  avert  the  dan- 
ger to  the  latter  without  taking  the  life  of  tbe  assailant,  he  must  do 
ao. 

Tbe  trial  court  did  not  err  in  the  rulings  upon  either  of  the  grounds 
relied  on. 

Judgment  affirmed. 


SILER  V.  JONES.  Ac. 
(Piled  May  12.  190S— Not  to  be  reported.) 

1 .  Written  Instruments— Construction  of— The  writings  or  deeds 
herein  considered  do  not  evidence  a  purchase  and  sale  of  the  property 
in  cciitroversy,  but  are  testamentary  in  character,  therefore,  appellant 
uiil  blfl  sister  should  contribute  from  the  shares  they  received  from 
tbelr  mother's  estate  to  their  brothers  and  sisters,  so  that  all  would 
be  equal. 

2.  Limitation— Must  be  Pleaded— IJmltatlon,  to  be  available,  must  be 
pleaded,  and  can  not  be  reached  by  demurrer.    (30  Ky.  Law  Rep.,  2E.) 
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R.  L.  Pope  and  Greene  &  Van  Winkle  for  appellees. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  reversing. 

Appellant  filed  suit  In  the  Whitley  Circuit  Court  against  appellees, 
in  which  he  alleged  that  Emily  Siler  died  in  October,  1890,  leaving 
surviving  her  six  children  and  three  grandchildren,  only  heirs  at  l&yt 
of  a  deceased  daughter.  That,  since  the  date  of  her  death,  Polly 
Jones,  one  of  her  daughters,  has  died,  leaving  surviving  her  Bertha 
Jones,  her  only  child,  and  John  Jones,  her  husband.  That,  shortly 
prior  to  her  death,  Emily  Slier  was  in  the  possession  jDf  and  claiming 
title  to  a  considerable  body  of  land,  which  she  had  received  from  her 
father,  Benjamin  Rose.  That,  in  the  year  1890,  and  but  a  short  time 
before  her  death,  and,  while  she  was  in  ill  health,  she  undertook  to 
divide  among  her  children  her  landed  estate,  and  as  a  means  to  this 
end,  she  executed  writings  whereby  she  attempted  to  convey  to  her 
said  children  the  shares  or  parts  which  she  desired  them  to  have. 
That  the  writings  by  which  the  said  lands  were  conveyed  to  her 
children  were  testamentary  in  character,  and,  while  they  were  executed 
as  and  for  deeds,  they  were,  in  fact,  intended  to  operate  as  a  will. 
That  the  clause  "And  $100,  paid  in  hand,"  was  placed  in  the  said 
instruments  of  writing  after  their  execution  and  without  the  knowledge 
of  Emily  Siler.  That  no  part  of  the  $100  mentioned  in  the  writing 
was  in  fact  paid.  It  is  further  alleged  that,  in  1887,  one  Winuer  Siley 
had  instituted  a  suit  contesting  the  right  and  title  of  Emily  Siler  in, 
and  to,  two  hundred  acres  of  the  land  which  she  was  claiming  and 
which  she  conveyed  to  her  children.  That,  in  1893,  this  litigation  was 
decided  adversely  to  Emily  Siler,  so  that  those  of  her  children  to  whom 
she  had  given  the  land  in  question  were  deprived  of  the  portion  of 
her  estate  which  she  had  attempted  to  give  them.  That,  after  the 
determination  of  this  suit,  his  brothers  and  sisters,  whose  land  had 
been  taken  from  them,  asserted  an  interest  in  the  lands  which  had 
been  conveyed  to  plaintiff  and  Polly  Jones,  which  lands  were  all  of  the 
lands  pot  involved  in  the  litigation  in  question.  That  thereupon  plain- 
tiff, and  his  sister,  Polly  Jones,  sought  the  advice  of  counsel,  and« 
having  become  satisfied  that  their  brothers  and  sisters  had  an  interest 
in  the  land  which  their  mother  had  conveyed  to  them,  he  and  his  sister 
thereupon  agreed  that  he  should  buy  out  the  interest  of  the  other  heirs 
in  and  to  the  land  in  question.  That,  acting  under  this  agreement, 
he  had  so  purchased  the  shares  of  all  of  the  children  of  Emily  Slier 
and  of  the  grandchildren  therein.  That  his  sister,  Polly,  never  repaid 
to  him  any  part  of  the  purchase  money  so  expended  by  him.  That 
she  fully  understood  and  appreciated  all  that  had  been  done,  and  that 
at  the  date  of  her  death,  she  only  claimed  an  undivided  one-seventh  in 
and  to  the  land  in  question. 

He  asked  that  the  deeds  be  canceled^  and  that  he  be  adjudged  the 
owner  of  an  undivided  six-sevenths  interest  in  the  tract  of  land,  and 
that  the  appellees,  as  the  only  heirs  at  law  of  his  sister,  Polly,  be 
adjudged  the  owners  of  the  remaining  undivided  one-seventh  interest 
therein.  That,  inasmuch  as  the  land  could  not  be  divided,  he  asked 
that  it  be  ordered  sold  and  the  proceeds  divided  among  himself  and 
the  appellees,  according  to  their  interests.  Copies  of  the  deeds  from 
his  mother  to  himself  and  his  sister  were  filed  with,  and  made  part 
of,  the  pleadings.  To  this  petition  a  demurrer  was  sustained  witn 
leave  to  amend,  and  plaintiff  declining  to  amend,  the  petition  was 
dismissed,  because  of  which  ruling  he  appeals. 

The  first  question  which  we  deem  it  necessary  to  determine,  is  tlie 
character  of  the  writing  by  which  Emily  Siler  attempted  to  invest 
her  children  with  the  title  to  the  land.  Was  this  a  sale  and  convey- 
ance  for  a  valuable  consideration,  or  was  it  a  gift  and  testamentary  La 
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Character?  It  Is  Mleged,  tn  the  petition,  and  for  the  purposes  of  tbe 
demurrer.  Is  taken  as  true,  that  tbe  recitals  set  out  In  the  deeds  of 
a  considerailOQ  of  flOO  paid  was  placed  therein  after  the  execution 

at  the  papers,  and  without  the  knowledge  or  conaent  of  the  grantor. 
Elach  of  the  papers  recltea  that,  for  and  In  consideration  ol  "will"  tha 
conveyance  is  made.  Each  deed  contains  the  provision  that  the  prop- 
erty shall  not  lie  dlapoaed  of  during  the  life  of  the  grantor  except  with 
her  consent.  Hence,  the  very  language  used  in  drafting  the  writing 
shows  that  the  grantor  regarded  them  as  testamentary.  She  was  aim- 
ing to  make  bd  equal  division  ol  her  estate  among  her  six  living  chil- 
dren and  the  heirs  at  law  of  her  deceased  daughter.  She  executed  to 
each  a  similar  writing.  After  her  death  the  title  to  five  of  the  tracts 
of  land  which  she  undertook  to  give  to  five  of  her  children  proved  to 
be  Invalid,  and  the  land  was  taken  from  them  and  plaintlfT  and  his 
Bister.  Polly,  were  left  possessed  of  all  of  the  landed  estate  which 
their  mother  owned,  while  their  brothers  and  slaters  and  the  children 
Of  their  deceased  sister  got  nothing.  When  this  condition  arose,  after 
having  consulted  wllh  lawyers.  It  was  agreed  by  himself  and  his  sister. 
Polly,  and  the  other  heirs  of  his  mottier,  that  they  were  all  entitled 
to  share  equally  in  the  lands  which  his  mother  had  deeded  to  himself 
and  hla  sister,  Polly,  and  that,  by  special  agreement  and  arrangement 
between  himself  and  bis  sister.  Folly,  made,  the  record  does  not  show 
when,  but  certainly  after  1893,  he  bought  out  the  interest  of  the 
other  heirs,  with  the  express  understanding  and  agreement  that  his 
sister,  Polly,  should  she  desire  to  do  so,  could  pay  one-halt  of  tbF> 
money  so  expended  by  him  In  purchasing  the  in'erest  of  the  o'her 
heirs,  and  retain  one-half  of  the  land.  That  the  said  sister  entered 
into  this  agreement  with  him  Is  admilled  by  the  deTiurrer.  and  it  Is 
further  admitted  that,  at  the  date  of  her  death,  although  still  In  the 
poasession  of  the  deed  which  her  roctber  had  executed  to  her.  she 
waa  claiming  but  a  one-aeventh  interest  In  the  land,  recrgniiing  title 
In  her  brother  to  the  remaining  six-sevenths. 

There  Is  nothing  In  the  record  to  show  when  this  agreement  be- 
tween plaintiff  and  his  sister,  Polly,  waa  consummated,  further  than 
that  It  must  have  been  done  at  sometime  between  1893  and  the  death 
of  his  sister,  Polly,  and  the  record  Is  silent  as  to  when  this  occurred. 
The  agreement  between  himself  and  his  sister,  aa  set  up  In  the  plead- 
ing, under  which  he  purchased  the  interests  of  bis  brothers  and  sisters 
In  the  land,  Is  not  such  an  agreement  as  the  law  requires  to  be  Id 
writing,  and  hence,  It  does  not  fall  within  the  Statute  cf  Fraud.  Nor 
does  it  come  within  the  rule  laid  down  by  this  court  In  the  cases  of  th« 
Commonwealth  v.  C  ft  O.  R-  R.  Company,  94  Ky,,  16,  and  Howton  ». 
Gilpin,  24  Ky-  I.aw.  Rep.,  G30:  for  It  was  not  an  agreemen< 
on  his  part  to  purchase  land  for  her,  but  waa  an  agreement  entered 
into  between  them  by  which  he  waa  to  purchase  the  Interest  of  bla 
brothers  and  sisters  In  the  land  In  question.  It  Is  true  that  It  Is  alleged 
that  she  had  the  right  to  pay  one-half  of  the  puchese  price  and  take 
one-half  of  the  land,  still,  it  was  not  obligatory  on  her  that  she  do  so. 
She  furnished  no  part  of  the  money,  but,  having  recognized  the  right 
of  her  brothers  and  sisters  to  an  Interest  in  the  land,  and  having  en- 
couraged and  Induced  her  brother,  the  plaintiff,  lo  purchase  same,  she 
would  be  estopped  from  denying  his  title  under  said  purchase.  Sec- 
tion 2077,  Kentucky  Statutes,  provides  as  follows: 

"When  any  real  or  personal  estate  shall  be  devised  to  any  one  of 
the  heirs  at  law  of  the  testator,  and  the  title  to  the  same,  or  any  part 
thereof,  shall  prove  lavallU,  such  devisee  shall  have  contribution  from 
the  others,  unless  it  shall  appear  from  the  will,  that  such  was  not 
the  intention  of  the  testator," 

Being  of  opinion  that  the  writings  or  deeds  under  consideration  do 
not  evidence  a  purchase  and  sale  of  the  property,  but  are  testamentary 
In  character,  as  a  matter  of  equity  and  right  plaintiff  and  his  sister, 
Polly,  should  have  contributed  from  the  shares  wh;ch  they  received 
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from  their  mother  to  their  brothers  and  sisters,  so  as  to  make  them 
all  equal,  and  especially  should  they  be  permitted  to  do  so,  when  it  is 
alleged  that  they  had  agreed  to  and  wanted  to  do  so.  Appellees 
occupy  no  better  position  than  Polly  Jones  would  occupy,  if  living, 
and  if  she,  by  her  conduct  and  agreement,  induced  her  brother,  the 
appellant  herein,  to  purchase  five-sevenths  of  the  land,  under  a  state- 
ment that  she  was  not  claiming  same  nor  asserting  title  thereto,  they 
are  now  estopped  from  denying  his  right  thereto,  unless  by  his  own 
laches  he  has  lost  that  right.  This  latter  question  is  not  now  before 
us,  nor  have  we  in  any  wise  considered  the  question  of  limitation 
herein,  for  the  reason- that  this  court,  in  the  case  of  Swinebroad  v. 
Wood,  30  Ky.  Law  Rep.,  25,  has  expressly  decided  that  the  defense 
of  limitation,  to  be  available,  must  be  pleaded,  and  cannot'  be  reached 
by  demurrer.  Taking  the  allegations  of  the  petition  as  true,  if  ap- 
pellees do  not  elect  to  pay  to  appellant  one-half  of  the  money  which 
he  paid  out  for  the  five-sevenths  of  the  land  so  purchased  by  him,  with 
interest  from  the  date  of  its  payment  by  him,  the  land  should  be  sold, 
and,  out  of  five-sevenths  of  the  proceeds  thereof,  appellant  should 
be  paid  his  money,  with  interest.  If  anything  remains,  appellant  should 
receive  one-half  thereof  and  appellees  one-half.  Of  the  remaining 
two-sevenths  of  the  proceeds  of  the  sale,  one  part  should  be  paid  to 
appellant  and  one  part  to  appellees. 

For  the  reasons  indicated,  the  Judgment  is  reversed  and  remanded, 
for  furtlier  proceedings  consistent  with  this  opinion. 
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(Piled  May  12,  1908-^Not  to  be  reported.) 

Lands— »Quieting  Title — Section  11,  of  the  Kentucky  Statutes,  author- 
izes the  institution  and  maintenance  of  an  action,  to  quiet  title  by  one 
who  owns  the  title  and  is  in  the  actual  possession  of  the  land.  As  ap- 
pellant did  not  have  the  actual  possession  of  the  land  at  the  time  he 
instituted  the  action,  his  petition  was  properly  dismissed. 

Turner  &  Turner  for  appellant. 

John  B.  Kane  for  appellee. 

Appeal  from  Carlisle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  affirming. 

This  action  was  instituted  in  the  Carlisle  Circuit  Court  for  the  pur- 
pose of  quieting  the  plaintiff's  (appellant's)  title  to  a  tract  of  land  con- 
taining nine  hundred  acres,  and  known  as  Cane  Island,  situated  In 
Carlisle  County,  on  the  banks  of  the  Mississippi  river.  The  petition 
alleges  title  to  the  land  to  be  in  the  plaintiff,  and  that  he  had  been  in 
the  actual,  adverse  possession  of  it  for  fifty  years  prior  to  the  insti- 
tution of  the  action.  The  appellee  (defendant)  controverted  all  the 
allegations  of  the  petition  and  pleaded  title  in  himself. 

Cane  Island  ought  more  properly  to  be  described  as  a  peninsular, 
it  being  ordinarily  bounded  by  water  on  three  sides;  but  when  the 
Mississippi  river  is  high,  the  back  water  makes  it  an  island. 

The  evidence  shows,  without  contradiction,  that  in  1897  the  appellee 
purchased  all  of  the  land  in  controversy  from  parties  claiming  to  own 
it,  and  that  they  executed  to  him  a  deed  therefor,  which  he  placed 
upon  record  in  the  Carlisle  county  court;  that  thereupon  he  took  actual 
possession  of  the  land,  constructed  a  foui^strand  barbed-wire  fence 
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acrgss  the  neck  of  tbe  penlneular,  thus  enclosing  it;  erected  buildings 
upon  It,  aod  has  had  the  actual  possession  thereof  ever  since. 

Section  11.  of  the  Kentucky  Statutes,  authorizes  the  institution  and 
maintenance  of  such  an  action  as  this  by  one  who  owns  the  title,  and 
Is  In  the  actual  pOBSesflion  of  land.  These  two  tacts  are  essentia]  to 
Its  maintenance.  As  the  appeHant  did  not  have  actual  posseeelon  o( 
the  land  at  the  time  he  Instituted  hi&  action,  hia  petition  was  properly 
dismissed.  (Cornellson  v.  Foushee,  101  Ky.,  261;  Smith  v.  White,  19 
Ky.  Law  Rep.,  802;  41  S.  W..  436;  Packard  v.  Beaver  Valley  Land  &. 
Mineral  Co.,  96  Ky.,  252;  Smith  v.  Lewis,  21  Ky.  Law  Rep..  400;  55 
a.  W..  5S1;  Armitage  v.  Wlcklide,  12  B.  Mon.,  494;  Smith  v.  Oatliff, 
fi  Ky.  Law  Rep.,  533,  5  S.  W..  558;  Moses  v.  Oatllfl,  11  Ky.  Law  Rep., 
356.  12  S.  W..  139.) 

Judgment  afOrmed. 


LOUISVILLE  &  NASHVILLE  RAILROAD  CO.  v.  MBLTO> 
(Filed  May  13,  1908— Not  to  be  reported.) 
Benjamin  D.  Warfleld  and  Waddlll  &.  Dempsey  for  appellant. 
Clay  ft  Clay  and  Gordon.  Gordon  &  Cox  (or  appellee. 


Appeal  from  Hopkins  Circuit  Court. 


We  arc  unable  to  see  that  the  Indiana  Statute,  as  construed  Is 
in  violation  of  the  fourteenth  amendment  to  che  Constitution  of  the 
United  States,  or  that  any  right  guaranteed  thereby  Is  denied  bj  the 
decision  fn  tbU  case.  We  endeavored  to  show  this  In  the  original 
opinion.  We  are  also  unable  to  see  that  the  conclusion  we  reached 
Is  not  In  keeping  with  the  construction  of  the  statute  by  the  Su- 
preme Court  ot  Indiana.  Our  conclusion  Is  sustained  by  the  following 
cases  in  other  States  under  similar  statutes;  Georgia,  Ac,  R.  R.  Co. 
T.  Miller,  90  Ga..  671;  Railroad  Co.  v.  Kochler,  37  Kans.,  463;  Georgia, 
Ac,  R.  R.  V.  Hicks,  22  S.  E.,  613;  Campbell  t.  Cook,  S6  Texas,  630; 
GalTeston,  Ac,  R.  R.  v.  Mohrman,  93  S.  W..  1000;  Sherman  v.  Texas, 
ftc,  R-  R.,  91  8.  W.,  561.  Hancock  v.  Norfolk,  &c.,  R.  R.,  32  S.  E., 
679;  Rutherford  v.  Southern  R.  Co.,  36  S.  B.,  136;  Miott  v.  Southern  R. 
R.  Co..  42  a.  E.,  601;  SIzemore  v.  eouthem  R.  R.  Co.,  47  a  B.,  420; 
Nicholson  V.  Transylvania  R.  R.  Co..  Bl  S.  B..,  40;  Texas  R.  R,  T. 
Carlln.  Ill  Fed.,  777;  189  U.  8.,  354;  EMge  v.  R.  H.  Co.,  104  S.  W.,  90. 

The  petition  is  overruled. 


NOLAND  v.  STACT. 
(Filed  May  13,  1908— Not  to  be  reported.) 

Under  the  statutes  the  children  mentioned  in  this  action  are  barred 
from  taking  an  appeal  from  the  order  probating  the  will  of  their 
father,  as  more  than  Ave  years  have  elapsed  from  the  date  of  probate 
is  the  county  court,  and  they  are  barred  from  filing  an  action  to 
lmi>each  the  order  as  they  brought  no  such  action  within  twelve 
months  after  their  arrival  at  age. 
vol.  33—21 
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RIddell  &.  Friend  for  appellant. 

Clarence  Miller  tor  appellee. 

Appeal  from  BstiU  Circuit  Court. 

OplaloD  of  the  Court  by  Judge  Nunn,  affirming. 

It  appears  that  appellee,  Elizabeth  Stacy,  is  the  widow  of  Aldeii 
Stacy,  who  departed  this  life  in  Februrary  1900,  leaving  a  will  by 
which  he  devised  to  his  widow  all  of  his  property  in  fee.  The  will 
was  duly  probated  in  the  Estill  county  court  In  the  month  of  March. 
1900,  and  the  order  of  probate  has  never  been  set  aside,  modifled  or 
appealed  from. 

Appellant,  A.  D.  Noland,  purchased  from  appellee  a  (ract  of  land, 
which  was  devised  to  her  by  her  husbanil,  at  the  price  of  $4,000.00. 
He  paid  (3,000.00  of  it  and  this  suit  was  brought  to  recover  the  bal- 
ance of  il,OO0.00  and  to  enforce  the  lien  on  the  land  for  Us  payment. 
Appellant  answered,  setting  up  the  will  of  Alden  Stacy  and  the  order 
probating  it,  and  alleged  that  it  had  never  been  appealed  from,  va- 
cated or  modifled,  and  also  a'leged  that  deceased,  Alden  Stacy,  had 
a  daughter,  Paulina,  who  married  S.  M.  Tipton  and  died  before  her 
father,  leaving  Forrest  and  Bessie  Tipton,  her  only  children  and  heirs 
at  law,  they  then  being  infants  having  no  gaurdian.  curator  or  com- 
mittee known  to  him  in  this  state,  and  that  Forrest  and  Bessie  Tip- 
ton have  now  arrived  at  ihe  age  of  twenty-tour  and  twenty-two  re- 
spectively, and  that,  by  reason  of  their  being  infants,  at  the  time  of  the 
probation  of  the  will,  they  have  the  right  to  appeal  from  the  order  pro- 
bating same,  and  to  have  It  set  aside  and  that  they  have  an  interest 
by  descent  from  their  father.  A,  Stacy,  in  this  land;  and  alleged  Jhat 
the  title  conveyed  by  appellee  to  him  is  imperfect,  and  asked  that 
these  children  be  brought  before  the  court  and  required  to  assert 
their  interest  in  this  land.  If  any  they  had.  A  demurrer  was  sus. 
tained  to  this  answer,  and,  appellants  refusing  to  plead  further,  the 
court  rendered  Judgment  against  him  for  the  $1,000.00,  enforced  the 
lien  and  directed  the  land  to  be  sold  to  satisfy  it. 

The  only  question  presented  on  this  appeal  is  whether  or  not  the 
"  of  Allien  Stacy,  namely,  Forrest  and  Bessie  Tipton,  are 
harred  by  linjitation  from  appealing  from  the  order  of  the  county 
court  probating  the  will.  By  section  4SnO,  of  the  Kentucky  Statutes, 
It  is  provided  that  an  appeal  froni  an  order  of  the  county  court  probat- 
ing or  rejecting  a  will  to  the  circuit  court  sball  he  within  five  years 
after  the  judgment  Is  reniiered  probalinB  or  rejecting  the  will,  and 
prosecuted  to  the  Court  of  Appeals  within  one  year  after  the  final 
decision  in  the  circuit  court.  There  is  no  saving  clause  in  this  stat- 
ute for  the  benefit  of  infants  with  reference  to  appeals  to  the  cir- 
cuit court  from  the  connty  court;  but  by  section  4R1,  of  the  statutes, 
there  is  a  provision  for  the  benefit  of  Infants,  who  are  not  parties  to 
the  action  in  the  circuit  court  and  who  appeal,  providing  that  such 
Infants  shall  not  be  barred  from  instituting  an  action  in  equity  for 
the  purpose  of  imiteaching  the  deolslon  of  the  circuit/ court,  and  hav- 
ing a  retrial  of  the  (inestion  of  probate,  provided  a  petition  in 
equity  is  filed  within  twelve  months  after  attaining  full  age.  This 
court  has  repeatedly  decided  that  these  provisions  of  the  statutes 
are  conclusive  of  the  question;  that  the  other  povislons  of  the  statutes 
with  reference  to  saving  the  rights  of  infants  do  not  apply  in  cases 
with  reference  to  wills;  nor  do  the  provisions  of  the  Civil  Code  with 
reference  to  appeals  apply  to  appeals  from  orders  probating  or  re- 
jecting wills.  (Arierburn's  Ex'or  v.  Young,  &c..  14  Bush,  509;  Duff, 
&c.  V.  Duff.  &c.,  103  Ky.,  348;  Bohannon  v.  Tarbin,  &c.,  25  Ky.  Law- 
Rep.,  B15:  Abbott,  &c.  v.  Taylor,  &c.,  11  Busli,  335;  and  Hughey,  Ac. 
v.  Bidwell'B  Heirs,  18  B,  Monroe,  207.) 
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Under  the  statutes  and  the  authoritieG  cited,  these  children  are 
barred  (om  taking  an  appeal  from  the  order  of  the  county  court  pro- 
bating the  will  of  A!(teQ  Stacy,  as  more  than  five  years  have  elapsed 
from  the  date  of  probate  In  the  county  court,  and  they  are  barred 
from  flllng  an  action  in  equity  to  impeach  ihe  onier  of  probate,  even 
if  such  an  actltm  could  be  brought  to  impeach  an 
court,  as  they  brought  no  such  action  within  I 
their  arrival  at  age^ 

For  these  reasons,  the  judgment  of  the  lower  court  Is  affirmed. 


CITY   OP   COVINGTON   v.   DISTRICT   OF   HIGHl^ANDS. 


(Filed  May  13,  : 


t  to  be  reported) 


1.  Taxation — Water  Works  system — A  water  works  company,  owned 
and  operated  by  a  city  for  the  purpose  of  promoting  the  comfort, 
health  and  inhabitants  of  the  city,  is  of  a  governmental  and  public 
nature  and  for  that  reason  exempt  from  lasatlon. 

2.  Res  Judicata — This  court  has  repeatedly  held  that  a  judgment  in 
behalf  of  the  State,  municpalicy  or  district,  does  not  prevent  the 
owner  thereof  from  contestiiig  the  right  of  the  Siate,  nnin'cipsllty  or 
district  to  collect  taxes  on  the  same  property  (or  other  and  subsequent 

F.  J.  Hanlon  for  appellani. 

Samuel  C.  Bailey  and   Chas.  W.  Youngblut  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle,  reversing. 

This  Is  an  apeai  from  a  Judgment  of  the  Campbell  Circuit  Court 
whereby  appellee,  District  of  Highlands,  recovered  of  appellant.  City 
of  CoTlaeton,  $2,357.50  tax  for  the  year  190C,  assessed  against  the 
iatter'3  water  plant,  situated,  in  part,  in  the  District  of  Highlands, 

In  Commonwealth  v.  Citv  of  Covington,  107  S.  W.,  231,  32  Kv.  I,nw 
Rep..  S.i:;  Commonwealth  v.  City  of  Newport,  107  S.  W.,  231,  32  Ky. 
Law  Rep.,  820;  it  was  held  that  a  water  works  system  owned  and  oper- 
ated by  a  city  for  the  purpose  of  promoting  the  comfort,  health  and 
happiness  of  lis  Inhabitants,  Is  of  a  );overoniental  and  public  nature 
and  lor  that  reason  exempt  from  taxation  under  the  State  Constitution, 
section  170,  pioMding  that  iiublic  property  used  for  public  purposes 
shall  le  ex<:'mpt  Ii-om  (iixallon. 

These  two  cases  followed  and  were  rested  upon  the  opinion  of  this 
court  In  the  case  of  Board  of  Councilmen  of  City  of  Frankfort  v. 
Commonwealth.  29  Ky.  Law  Rep.,  70-1,  which  either  overruled  or  nul- 
lified all  cases  previously  decided  by  this  court  In  which  such  properly 
had  been  held  subject  to  taxation. 

The  three  cases,  supra,  decided  adversely  to  appellee's  conten- 
tions every  question  involved  in  the  case  at  bar.  It  Is  true  counsel 
for  appellee  attempts  to  distinguish  this  case  from  those,  supra,  upon 
the  ground  that  the  right  of  appellee  to  recover  from  appellant  taxes 
upon  Its  water  works  plant  was  Axed  and  determined  in  a  suit  be- 
tween the  same  parties,  by  judgment  of  the  Campbell  Circuit  Court 
rendered  March  25,  1902,  whereby  appellant  was  held  liable  to  appel- 
lee for  taxes  alleged  to  be  due  on  the  pn^erty  in  question  for  the 
years  1S99,  1900  and  1901.  and  that  on  aDpeal  to  this  court  that  judg- 
ment waa  aRlrmcd,   (City  of  Covington  v.   District  of  Highlands,   24 
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Ky.  Law  Rep.,  433.)  Upon  that  judgment  appellee  rests  a  plea  of  rea 
ad  judicata,  it  being  contended  that  it  operates  as  an  estoppel  to  the 
defense  interposed  by  appellant  in  this  case. 

In  other  words,  it  is  insisted  for  appellee,  that  the  liability  of  the 
City  of  Codington  for  taxes  assessed  against  its  water  works  system 
by  the  District  of  Highlands  for  the  years  1899,  1900  and  1901,  having 
been  fixed  by  the  former  judgment,  such  liability  continued  to  exist 
for  all  taxes  assessed  against  the  same  property  in  favor  of  the  Dis- 
trict of  Highlands  for  each  succesive  year  since  the  rendition  of 
such  judgment;  regardless  of  the  later  decisions  of  this  court  over- 
ruling, in  effect,  the  opinion  of  the  case  in  which  the  former  judgment 
was  rendered.  In  support  of  this  contention  appellee  cites  the  case 
of  New  Orleans  v.  Citizens  Bank  of  Louisiana,  167  U.  S.,  571.  Such 
is  not  the  law  in  this  State,  for  this  court  has  repeatedly  held  that 
a  judgment  in  behalf  of  the  State,  a  municipality  or  district,  recover- 
ing a  tax  against  property  for  one  year,  does  not  prevent  the  owner 
thereof  from  contesting  the  right  of  the  State,  such  municipcdity  or 
district  to  collect  taxes  on  the  same  property  for  other  and  subsequent 
years;  also  that  a  judgment  enjoining  the  collection  of  taxes  for  one 
year,  is  not  a  bar  to  the  taxation  of  the  same  property  another  year, 
(^ell  County  Coke  &  Improvement  Co.,  v.  City  of  Plneville,  23  Ky. 
Law  Rep..  923;  Louisville  Bridge  Co.  v.  City  of  Louisville,  23  Ky.  Law 
Rep.,  1658;  Henderson  Bridge  Co.  v.  City  of  Henderson,  90  Ky.,  623; 
Henderson  Bridge  Co.  v.  Commonwealth,  99  Ky.,  623;  City  of  Newport 
V.  Commonwealth,  21  Ky.  Law  Rep.,  42;  Negley  v.  City  of  Henderson, 
22  Ky.  Law  Rep.,  922.) 

In  First  National  Bank  of  Covington  v.  City  of  Covington,  198  U. 
S.,  100,  the  Supreme  Court,  in  affirming  a  judgment  of  the  United 
States  District  Court  for  the  Eastern  District  of  Kentucky,  rejected 
a  plea  of  res  adjudicata  in  a  case  involving  a  question  of  taxation, 
similar  to  the  one  under  consideration,  upon  the  ground'  that: 

"In  the  State  of  Kentucky  an  adjudication  involving  the  taxes  for 
one  year  can  not  be  pleaded  as  an  estoppel  in  suits  involving  taxea 
for  other  years." 

From  what  we  have  said  it  follows  that  the  judgment  of  the  cir- 
cuit court,  holding  appellant's  water  plant  liable  for  taxes  to  the 
District  of  Highlands,  was  error.  Judgment  reversed  and  cause  re- 
manded, with  directions  to  the  lower  court  to  dismiss  the  action. 

Whole  court  sitting. 

Chief  Justice  O'Rear,  Judges  Nunn  and  Carroll  dissenting. 


PRICE  V.  GATUFF'S  EX'ORS,   &c. 

(Filed  May  13,  1908— Not  to  be  reported.) 

Assignment— *Bills  of  EJxchange— Purchaser  of  Notes  for  Value — 
Law  of  State  of  Iowa — The  notes  in  controversy  were  executed  to 
an  Iowa  concern,  sent  to  it  and  by  it  assigned  to  Price  who  sues 
on  them.  The  law  of  that  State  places  such  paper  upon  the  footing  of 
a  bill  of  exchange,  and  being  placed  upon  such  footing  defenses  exist- 
ing between  the  antecedent  parties  can  not  apply  to  Price,  the  pur- 
chaser of  the  notes,  if  he  was  in  good  faith  their  purchaser  for  value, 
and  without  any  notice  of  Infirmity  or  fraud  in  obtaining  the  notes 
sued  on. 

C.  W.  Lester  for  appellant. 

H.  H.  Tye  for  appellees. 

Appeal  from  Whitley  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Nudd,  rererslng. 

Tbla  action  was  Instituted  by  appellant  upon  three  notes,  each  oi 
which  was  dated  October  *,  1902,  and  due,  one  Jn  nine,  one  in  ten 
and  the  other  In  tweWe  months  from  tb«lr  date,  and  are  cTHCtlr 
alike,  except  as  to  date  of  payment.  We  copy  one  of  the  notes,  which 
la  as  follows: 
"75.00.  Iowa  City,  Iowa,  October  4.  19^12. 

"Twelye  months  after  date,  for  value  received,  we  promlee  to  i>ay 
to  the  order  of  the  Elqultable  M«nufacturlng  Co.,  at  the  F\t^k  Na- 
tional Bank,  Iowa  City,  [owa,  seventy-flve  doUarB. 

(Signed)     "JOS.  GATUFF  &  CO." 

These  notes  were  executed  for  tha  purchase  price  of  a  box  of 
Jewelry  Bo!d  and  delivered  by  the  Equitable  Manufacturlnp  Co., 
through  Us  agent,  to  appellees.  The  company  warranted  the  goods 
to  be  as  represented.  Upon  receiving  the  goods  appellees  stoned 
the  notes  sued  on,  which  were  sent  to  them  in  blank,  and  reiiirued 
them  to  the  Elquitable  Manufacturing  Co.,  by  United  States  mail.  Id 
Iowa  City. 

Appellant  claims  that  the  notes  were  assigned  to  him  In  du^  ciiurse. 
before  their  maturity,  for  value  and  without  any  notice  to  him  i>f  any 
want  of  consideration  or  fraud  In  obtaining  them,  and  asked  Judgment 
upon  them  for  their  full  value. 

Appellees  defended  the  action,  and  claimed  that  the  notes  «-ere 
obtained  by  fraud,  covin  and  misrepresentation  on  the  part  nf  the 
Equitable  Manufacturing  Co.  and  Its  agent;  that  they  represrnted 
and  guaranteed  the  Jewelry  to  be  of  value  and  such  as  represented: 
when,  in  fact,  the  jewelry  was  of  no  value,  and  that  they  ascertained 
this  fact  shortly  after  the  execution  and  delivery  of  the  nole.'^  sued 
on  and  offered  to  return  the  Jewelry,  and  did  eventually  turn  it  nver 
to  the  attorneys  and  agents  of  the  Bqultable  Manutacturir,^'  Co. 
This  was  denied  by  reply,  and  this  Issue  was  tried  by  a  projierly  In- 
structed Jury  which  found  Id  behalf  of  appellees.  There  was  no  error 
committed  by  the  court  In  the  trial  of  this  issue,  and  If  this  w:ls  the 
only  question  involved,  we  would  afflrm  the  Judgment. 

Appellant's  counsel  contends  that  the  court  should  have  ghcn  a 
peremptory  Instruction  to  the  Jury  to  find  In  his  behalf.  For  the 
reason  that  the  notes  were  made  payable  at  a  bank  in  the  St^iie  of 
Iowa,  and  the  law  of  that  State,  which  be  pleaded,  places  such  notes 
on  the  footing  of  a  bUl  of  exchange  when  sold  and  transfern.'d  tor 
VBilue  before  maturity,  and  to  a  person  having  no  knowledge  of  Hny 
Inflrmlty  or  fraud  In  the  execution  and  obtaining  of  the  note^,  and 
he  (ties  with  his  petition,  and  makes  a  part  of  It,  a  copy  of  wbnt  Is 
termed  as  "Th«  Negotiable  Instrument  Act  01  Iowa,"  whicli  took 
effect  m  that  State  In  March.  1902.  The  act  Is  similar  to  the  .\>go- 
tlable  Instrument  Law  enacted  In  this  State  In  1904,  which  was  after 
the  date  of  the  execution  of  the  notes  sued  on. 

Appellees.  In  their  snswer,  denied  that  appellant,  Price,  wa^  a  [iiir- 
chaser  of  these  notes  for  value  without  notice  of  their  Inflrujliies. 
and  alleged  that  the  contract,  under  and  by  virtue  of  which  the  riDte." 
sued  on  were  given,  was  made  and  entered  Into  In  the  State  of  Ken 
tucky;  that  the  notes  were  executed  In  the  State  of  Kentucky,  and  it 
was  the  Intention  cf  the  parlies  to  the  contract  that  the  law  or  Ken- 
tucky was  to  govern  the  rights  of  the  parties  under  [he  contract,  nnd 
that  the  law  of  Kentucky  was  to  control  in  fixing  and  deternilnlng 
the  validity  and  effect  of  the  notes;  that  It  was  never  contenniliKcd 
by  the  parties  to  the  contract  that  the  law  of  the  Slate  of  low.i  was 
to  govern,  or  that  the  validity  or  effect  of  the  contract  was  io  lie 
tested,  construed  or  interpreted,  in  any  way.  under  or  accoriliiig  to 
the  laws  of  the  State  of  Iowa;  that  the  contract,  under  and  by  virtue 
of  wklch  the  notes  s'Jed  on  were  executed,  arose  and  first  existed  in 
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the  State  of  Kentucky  on  the  22d  day  of  September,  1902;  that  the 
notes  were  executed  without  any  reference  whatever  to  the  State  of 
Iowa,  and  the  law  of  that  State  had  nothing  whatever  to  do  with  the 
execution  of  the  notes.     This  answer  was  not  sufficient. 

In  the  case  of  Steohens  v.  Gregg,  &c.,  89  Ky.,  461,  the  action  was 
instituted  upon  a  note  similar  in  language  to  the  note  sued  on  In  this 
action.  That  note,  according  to  the  law  of  the  State  of  Ohio,  was 
placed  upon  the  footing  of  a  bill  of  exchange,  and  the  defendant  in 
that  action  undertook  to  plead  a  set-off.  This  court  held  in  that 
case  that  the  note  was  placed  upon  the  footing  of  a  bill  of  exchange 
by  the  law  of  Ohio,  and,  consequently,  the  defense  of  set-off  existing 
between  the  antecedent  parties  could  not  be  allowed  against  appel- 
lees, who  were  innocent  purchasers  for  value.  Under  the  authority 
of  that  case  if  Price,  the  appellant,  was  in  good  faith  the  purchaser 
of  the  notes  sued  on  for  value  and  without  notice  of  any  infirmities 
or  fraud  in  obtaining  the  notes  sued  on,  h«  can  recover  the  amount 
of  them,  as  they,  upon  their  face,  show  that  they  were  negotiable 
and  payable  at  a  bank  in  the  State  of  Iowa,  and  the  law  of  that 
State  places  them  upon  the  footing  of  a  bill  of  exchange;  and  this 
is  the  only  real  issue  in  the  case. 

It  appears  that  Price  was  at  the  head  of  the  Equitable  Manufactur- 
ing Co.  for  years.  He  knew  the  business  methods  of  that  concern 
and  the  character  of  Jewelry  that  it  was  selling,  and  It  Is  a  little 
strange  that  he  would  credit  notes  that  he  held  against  the  manufac- 
turing company,  a  solvent  concern,  for  the  full  amount  of  these  notes, 
and  take  an  assignment  thereof  without  recourse,  not  knowing  at  the 
time  the  payors  of  the  notes,  whether  they  were  solvent  or  not,  they 
residing  in  this  State  and  he  in  the  State  of  Iowa. 

On  another  trial  of  the  case  the  court  will  submit  this  issue  to  the 
jury.  In  giving  an  instruction  on  appellees'  counterclaim  it  shouM  not 
allow  them  to  recover  on  it  any  greater  sum  than  the  amount  of  the 
notes,  with  interest.  The  EJquitable  Manufacturing  Co.  is  not  before 
the  court  in  this  action,  and  appellant,  as  Its  assignee,  should  not  be 
required  to  lose  more  than  the  amount  of  the  notes  and  their  inter- 
est in  any  event.  On  becoming  assignee  of  the  notes  he  dlJ  not  as- 
sume any  liabilities  of  the  manufacturing  company  to  appe'lees.  Ap- 
pellees can  only  prevent  his  recovering  the  amount  of  the  notes  sued 
on,  provided  the  facts  justify  them  as  herein  stated. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed 
and  remanded,  for  further  proceedings  consistent  herewith. 

While  court  sitting. 


ILLINOIS   CENTRAL  R.   R.   CO.   v.   COMMONWEALTH. 

(Filed  May  13,  1908— -Not  to  be  reported.) 

Trabue,  Doolan  &  Cox,  Hazelrigg,  Chenault  &  Hazelrigg  and  J.  M 
Dickinson  for  appellant. 

T.  L  E'delen,  C.  J.  Whittamore  and  R.  B.  Franklin  for  appellee. 
Appeal  from   Franklin   Circuit  Court. 

Judge  Hobson  delivered  the  following  response  to  petition  for  re- 
hearing: 

No  right  of  appellant  under  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States  is  violated  by  the  decision.  As  shown 
by  the  opinions  cf  the  court  cited  in  the  opinion  herein,  taxes  have 
been  imposed  based  on  the  assessments  in  controversy.  All  other 
taxpayers  than  railroads-  were  taxed   and  if  some  railroads  escaped 
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it  ia  no  reason  tbat  others  should  go  free  while  all  taxpayers  of 
other  classes  paid  their  taxes.  If  any  railroads  escaped  they  are  still 
liable  (or  their  taxes  unless  barred  by  limitation. 

When  the  board  made  an  assessment  and  sent  out  the  preliminary 
aad  the  final  notices  as  provided  by  the  statute  that  the  assessment 
had  been  made,  its  action  was  final  and  the  legal  effect  at  its  action 
must  depend  on  what  tliey  did  and  not  on  the  secret  intentions  oE  the 
Auditor. 

The  petition  (or  re-hearing  Is  overruled,  but  the  opinion  is  extended 
as  above  indicated. 


ATTAY   V.   KNOX  GEM  COAL   CO..   &C. 

(Filed   May  15,  1908— Not  to  be  reported) 

Lands — Liens — Levy  of  Execution — A.  recovered  Judgment  against 
appellee,  execution  issued,  which  he  levied  on  Its  land,  which  was  sold 
and  bought  by  A,  for  his  debt.  The  facta  bring  the  case  clearly  within 
the  provisions  of  section  1691,  Kentucky  Statutes,  and  the  lower  court 
properly  held  that  A.  was  entitled  to  a  lien  t>n  the  land  for  his  debt 
by  reason  of  his  execution. 

John  H.  Wilson  for  appellant. 

James  D.  B'ack,  J.  M.  Roberson  and  S.  B.  DIshman  for  appellees. 

Appeal  from  Knox  Circuit  Court  . 


Opinion  of  the  C3urt  by  Judge  Hobsc 


Richard  Attay  recovered  a  judgment  in  the  Knox  Circuit  Court 
against  the  Knox  Gem  Coa!  Co.  for  (213.73,  with  interest  and  coats. 
On  June  23,1902.  an  execution  was  issued  on  the  j^idgment  and  levied 
on  a  tract  of  land  that  was  the  properly  of  the  coal  company.  The 
land  was  sold  on  July  2S,  1902.  and  was  bought  by  Attay  for  his  debt. 
The  land  not  having  been  redeemed,  Attay  received  a  sheriff's  deed 
(or  it  and  instituted  ihis  proceeding  by  notice,  under  the  statute, 
to  recover  possession.  The  company  and  W,  C.  Freeman  were  made 
defendants  to  the  motion.  On  final  hearing  the  circuit  court  he'd 
that  Attay  acquired  a  lien  on  the  land  by  the  levy  of  his  execution 
for  his  debt,  interest  and  costs,  and  adjudged  a  sale  of  the  land  for 
the  debt,  under  section  1C91,  af  the  Kentucky  Statules.  From  this 
Judgment  Attay  appeals. 

Section  IG91,  of  the  Kentucky  Statutes,  which  Is  a  part  of  the  act 
regulating  a  proceeding  of  this  character,  Is  as  follows:  "If  It  ap- 
pears in  the  proceedings  aforesaid  that  the  title  of  the  defendant  in  the 
execution  to  the  land  sold  was  only  equitable,  or  the  land  encumbered 
by  mortgage  or  lien,  the  caurt  shall.  If  the  purchaser  required  it,  sub- 
ject the  land  to  the  payment  of  the  debt  of  the  execution  creditor  in 
the  same  manner  it  would  do  if  there  was  a  return  of  no  property 
found,  and  may  cause  such  pleadings  to  be  filed  and  parties  brought 
before  the  court  as  may  be  necessary  to  a  final  equitable  judgment  In 
respect  to  the  rights  of  all  parties  interested." 

The  facts,  as  shown  on  the  trial,  were  these;  The  Knox  Gem  Coal 
Co.,  prior  to  the  year  1902,  had  become  greatly  involved,  and  suits 
had  been  brought  against  it  to  enforce  payment  of  the  rtbts.  It 
had  bought  the  tract  of  land  in  controversy  from  John  A-  Black  for 
$10,000,  and  owed  Black  a  balance  of  somelhlne  over  (3.000  on  the 
purchase  money.  W.  G.  Freeman,  who  was  president  of  the  company, 
bad  advanced  to  it  money  from  time  to  time,  and  had  a  claim  against 
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It  for  $16,000,  for  money  which  he  had  advanced.  Black  sued  to  en- 
force his  vendor's  lien,  Freeman  sued  and  took  out  an  attachment 
lien,  and  other  creditors  brought  suits  with  attachments.  These  suits 
were  consolidated,  and,  at  the  January  term,  1902,  the  land  was 
ordered  sold  in  the  consolidated  actions  for  the  satisfaction  of  the 
debts.  No  sale,  however,  was  made  under  the  Judgment,  for  the  reason 
that  Freeman  paid  ofT  the  lien  debt  of  Black  and  compromised  with 
a  number  of  the  creditors  under  an  agreement  he  had  made  with 
the  other  two  stockholders  in  the  company,  by  which  he  was  to  take 
their  stock  and  assume  th«  debts  of  the  company.  This  was  the 
situation  of  the  title  at  the  time  Attay's  execution  was  issued  in 
iJune  following,  and  at  the  time  the  land  was  levied  on  and  sold.  The 
land  not  only  cost  the  company  originally  $10,000,  but  it  had  spent  on 
it  considerable  oth«r  sums  in  opening  a  coal  mine. 

When  Freeman  paid  Black  the  balance  of  hi?  purchase-money  lien, 
as  between  him  and  the  company  he  was  entitled,  by  subrogation,  to 
Black's  lien  on  the  land,  for  the  debt  was  the  debt  of  the  company. 
Freeman  also  held  an  attachment  lien  on  the  land  for  his  own  debt, 
and  the  judgment  ordering  a  sale  of  the  land  had  not  been  executed. 
It  is  cl«ar,  therefore,  that  the  case  falls  literally  within  the  provisions 
of  s^ection  1691,  Kentucky  Statutes,  and  that  the  court  properly  held 
that  Attay  was  entitled  only  to  a  lien  on  the  land  for  his  debt  by  rea- 
son of  the  levy  of  his  execution.  The  answer  which  Freeman  filed 
was  sufficient  to  raise  all  the  questions  presented  by  the  proof.  The 
Judgment  is  in  accord  with  the  rights  of  the  parties,  and  does  sub- 
stantial Justice. 

Judgment  affirmed. 


OWENSBORO    STAVE    AND    BARRE3L    CO.    v.    DAUaHERTY,    BY 

NEXT  FRIEIND. 

(Filed  May  19,  1908— Not  to  be  reported.) 

1.  Master  and  Servant — ^Duty  of  Master  to  Instruct  Servant — The 
duty  of  instructing  an  inexperienced  servant  in  the  dangers  of  his  em- 
ployment is  one  that  rests  primarily  upon  the  master,  and  where 
such  a  servant  is  exposed  to  dangers  that  are  unknown  to  him,  the 
servant  is  not  required  to  show  gross  negligence  on  the  part  of  his 
superior. 

2.  Same — A  servant  who  is  acting  under  the  direction  of  his  su- 
prior  may  properly  obey  his  orders,  unless  the  danger  is  so  ob- 
vious and  imminent  that  a  servant  of  ordinary  prudence  would  not 
take  the  risk,  and  the  Jury  could  not  have  been  misled  by  an  instruc- 
tion having  in  view  this  principle. 

E.  B.  Anderson  for  appellant 

LaVega  Clements  and  Ben  D.  Ringo  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

William  Daugherty  in  the  fall  of  1906  was  working  for  the  Owens- 
boro  Stave  and  Barrel  Co.  He  was  eighteen  years  of  age;  and  had 
been  in  the  service  of  the  company  about  two  months,  but  he  had  been 
working  on  the  inside  of  the  factory  only  about  two  days.  He  was 
working  at  one  of  the  planers  bearing  .off  staves.  A  man  named 
Lewis  E>vans  had  charge  of  the  planer  and  worked  at  the  front  end 
of  the  machine.  The  planer  contained  some  knives  which  cut  the 
staves  as  they  passed  through  it.    There  was  a  metal  covering,  but 
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the  knives  stuck  out  at  the  back  about  an  Inch  beyond  the  cover. 
The  knives  revolved  rapidly  and  when  the  staves  were  going  thro'igh 
there  was  a  good  deal  of  dust  about  the  back  end  of  the  machine. 
Elvans  took  an  oil  can  and  oiled  a  bearing  on  the  front  end  of  the 
machine.  He  then  handed  the  oil  can  to  William  Daugherty,  indi- 
cating to  him  to  oil  a  bearing  on  the  back  of  the  machine.  In  oil- 
ing this  bearing,  Daugherty*s  hand  came  in  contact  with  the  revolving 
knives  and  two  of  his  fingers  were  cut  off.  He  had  nt>t  been  in- 
structed as  to  the  danger  and  was  not  aware  that  the  knives  protruded 
beyond  the  metal  covering,  or  that  there  was  any  danger  in  putting 
his  hand  where  he  did.  When  he  was  placed  at  work  at  the  machine 
he  was  told  to  do  what  EJvans  directed  him  to  do.  This  suit  was 
brought  by  him  to  recover  for  his  injuries.  The  jury  found  for  him 
and  fixed  the  damages  at  $800;  and  from  the  judgment  entered  on  the 
verdict  the  defendant  appeals. 

The  chief  ground  for  reversal  is  that  the  court  misinstructed  the 
Jury  or  failed  properly  to  instruct  it.  The  instructions  are  longer 
than  necessary  and  more  favorable  to  the  defendant  than  they  should 
have  been,  in  so  far  as  they  required  gross  negligence  on  the  part 
of  Evans,  to  warrant  a  recovery.  The  duty  of  instructing  an  in- 
experienced servant  in  the  dangers  of  his  employment  is  one  that 
rests  prinnarfly  upon  the  master  and  where  such  a  servant  is  ex- 
posed to  dangers  which  are  unknown  to  him  without  instruction  as 
to  them,  the  servant  is  not  required  to  show  gross  negligence  on  the 
part  of  his  superior.  The  boy  had  come  to  the  factory  from  the 
country,  and  his  inexperience  with  the  machinery  was  well  known. 
He  knew  that  the  knives  were  revolving  because  he  could  hear  the 
noise  and  he  also  knew  they  would  cut  because  he  could  see  that  they 
cut  the  staves;  but  he  did  not  know  that  they  protruded  beyond  the 
mettal  covering,  or  that  there  was  danger  of  his  hand's  being  cut  in 
oiling  the  bearing.  It  was  a  very  dangerous  place  for  one  who  was 
ignorant  of  the  danger  and  the  danger  was  such  that  an  inexperienced 
boy  should  not  have  been  put  at  work  without  proper  instruction 
and  warning.  It  is  insisted  that  the  danger  was  obvious,  and  that 
it  is  one  of  the  cases  where  no  instruction  was  necessary;  but  the 
dust  that  came  out  of  the  machine  would,  to  some  extent,  prevent  the 
boy  from  seeing  clearly,  and  as  the  knives  were  revolving  rapidly, 
he  would  have  no  intimation  of  the  danger  unless  his  attention  was 
called  to  It;  for  the  knives  could  not  be  seen  as  they  revolved,  and  it 
would  be  a  natural  conclusion  that  they  were  revolving  inside  of  the 
covering,  and  did  not  extend  out  beyond  4t.  The  court,  therefore, 
properly  refused  to  instruct  the  jury  peremptorily  to  find  for  the  de- 
fendant. By  its  Instructions  the  court  substantially  told  the  jury 
that  if  the  plaintiff  was  inexperienced  in  the  character  of  work  in 
which  he  was  engaged,  and  had  not  sufficient  age  or  intelligence  to 
understand  the  danger,  and  if  this  was  known  to  the  defendant's 
agent  in  charge  of  the  machine,  and  he,  knowing  the  danger,  negfT- 
gently  directed  the  plaintiff  to  oil  the  machine  without  any  warning 
or  instruction,  and  by  reason  of  this,  he  was  injured  by  using  ordi- 
nary care  for  his  own  safety,  they  should  find  for  him.  The  court 
also  told  the  Jury  that  if  the  plaintiff  was  of  sufficient  age,  intelli- 
gence and  discretion  to  understand  the  danger,  or  if  the  injuries  he 
received  were  due  to  his  own  want  of  ordinary  care,  they  should  find 
for  the  defendant.  He  also  instructed  them  that  if  the  danger  of  oil- 
ing the  planing  machine  was  so  patent  or  obvious  that  an  ordinarily 
prudent  person  of  his  age  and  experience  would  not  have  attempted 
to  do  the  work,  then  they  should  find  for  the  defendant. 

While  the  instructions  of  the  court  are  more  numerous  than  neces- 
sary, we  do  not  see  that  the  defendant  was  substantially  prejudiced 
by  them.  Under  the  instructions  the  Jury  must  have  found  for  the 
defendant,  if  they  believed  from  the  evidence  that  the  plaintiff  was 
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Of  suflacient  age,  Intelligence  and  discretion  to  understand  the  danger 
in  oiling  the  machine.  This  is  the  main  ground  upon  which  it  is  in- 
sisted that  the  verdict  should  have  been  for  the  defendant,  and  this 
instruction  was  so  clear  that  the  jury  could  not  have  misunderstood 
it.  The  instruction  as  to  contributory  negligence  was  also  clear. 
The  verdict  of  the  Jury  is  undoubtedly  a  finding  by  them  that  the 
plaintiff  had  not  capacity  to  understand  the  danger,  and  that  he  used 
ordinary  care  in  oiling  the  machine.  It  is  insisted  that  the  defendant 
was  prejudiced  by  the  instruction  in  which  the  jury  were  told  that 
if  the  danger  was  so  patent  and  obvious  that  an  ordinarily  prudent 
person  of  the  plaintiff's  experience  would  not  have  attempted  to  do 
the  work,  they  should  find  for  the  defendant.  But  the  meaning  of  this 
instruction  was  obviously  to  submit  to  the  jury  the  question  of  w^hether 
the  boy  was  justified  in  obeying  the  orders  of  his  superior.  A  ser- 
vant, who  is  acting  under  the  direction  of  his  superior,  may  properly 
obey  his  orders  unless  the  danger  is  so  obvious  and  imminent  that  a 
servant  of  ordinary  prudence  would 'not  take  the  risk.  It  is  this 
principle  that  the  court  had  in  mind  in  giving  the  instruction,  and 
as  the  law  governing  the  case  on  other  points  had  been  previously 
given,  we  do  not  see  how  the  jury  could  have  been  misled  by  this 
instruction.  On  the  who^e  cause  it  seems  to  us  that  the  judgment  is 
right  and  should  not  be  disturbed. 
Judgment  affirmed. 


WILLIAMS  AND  SANDERS  v.   COMMONWEL\LTH. 
(Filed  May  19,  1908— Not  to  be  reported.) 

1.  Criminal  Law — New  Trials — ^Defendant  Tried  Without  His  Knowl- 
edge— This  case  is  reversed  as  to  W^alter  Sanders  for  the  reason  that 
it  appears  from  the  record  and  from  his  affidavit  for  a  continuance, 
that  he  did  not  know  that  he  was  being  tried  with  his  co-defendant; 
that  he  had  no  counsel,  and  that  he  was  under  the  impression  that 
Williams  alone  was  being  tried.  The  record  does  not  show  why 
he  had  no  counsel.  It  also  appears  that  the  only  connection  he  had 
with  the  alleged  robbery  was  in  picking  up  the  bill  and  handing  it 
to  Williams. 

2.  Aiding  and  Abetting — Instructions — An  instruction  required  the 
jury  to  believe  that  S  was  present,  aiding  and  abetting  W.  in  the  rob- 
bery, and  the  jury  may  have  construed  the  picking  up  of  the  money 
to  be  a  sufficient  aiding  and  abetting,  but  he  must  have  aided  and 
abetted  with  the  knowledge  that  W.  was  robbing  another  of  the  money. 

Smith  &  Smith  for  appellants. 

James  Breathitt  and  Tom  B.  McGregor  for  appel'ee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  reversing. 

On  the  10th  day  of  October.  190G,  the  grand  jury  of  Madison  county 
returned  into  court  an  indictment  charging  appellants,  Roy  W'illiams 
and  Walter  Sanders,  with  the  crime  of  robbery,  committed  by  putting 
one  Jesse  Story  in  fear  and  forcibly  taking  from  him,  against  his  will, 
five  dollars  in  money. 

In  the  month  of  October,  of  that  year,  Roy  Williams  was  placed 
upon  trial,  and  the  jury  failed  to  agree  upon  a  verdict.  At  the  Feb- 
ruary term,  1908,  both  of  the  defendants  were  placed  upon  trial, 
and  the  jury  found  them  guilty  and  fixed  their  punishment  at  con- 
finement in  the  penitentiary  for  a  term  of  two  years.     Their  motions 
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for  a  new  trial  were  oTemiled.  and  they  have  appealed  to  this  court. 

The  evidence,  as  It  appears  in  the  record.  Is  very  conflicting.  It 
appears  that  Ave  boys.  Including  appelanta,  had  assembled  ia  & 
scnoolhouse  and  were  playing  "craps"  and  cards,  and  that  they  drank 
two  quarts  of  whisity  during  the  game  It  appears  that  Jesse  Story 
was  not  engaged  in  tne  game  of  cards,  but  was  banker  tor  his  brother. 
James,  and  one  Casey,  who  were  playing  against  appellants.  Eact 
side  accused  the  other  of  taking  money  that  they  had  not  won. 
Finally  appellant,  Roy  Williams,  according  to  the  Commonwealth's 
evidence,  drew  a  piatol  and  presented  it  at  Jesse  Story  and  demanded 
a  surrender  of  a  five  dollar  bill.  Story  threw  it  upon  the  floor  and 
said: "There  it  is,"  and  appellant,  Walter  Sanders,  who  was  aitting 
on  the  floor,  picked  it  up  and  handed  it  to  Roy  Williams  without  mak- 
ing any  remarks.     Then  the  parties  separated. 

The  Instructions  «f  the  court  are  correct  in  as  far  as  they  apply  to 
the  case  of  Roy  Williams;  and  there  was  evidence  Introduced  tend- 
ing lo  show  his  guilt,  and.  therefore,  the  Judgment  against  him  )s  af- 
firmed. Rut  we  are  not  satistled  that  Walter  Sanders  has  had  b 
trial  according  to  law.  The  only  evidence  connecting  him  with  the 
robbery  was  the  act  of  picking  up  the  bill  and  handing  It  to  Wllliaras, 
and  the  court,  in  ihe  instructl'Cins.  only  required  the  Jury  lo  believe 
that  he  was  present  and  willfully  aided  and  abetted  Williams  In  the 
act;  and  the  Jury  may  have  construed  the  Instruction  as  meaning 
that  the  picking  up  the  bill  and  handing  It  to  Williams  was  sufficient 
aiding  and  abetting  in  the  meaning  of  the  instruction.  The  law  re- 
q-ulres  something  more  than  this.  He  must  have  aided  and  abetted, 
wiih  the  knowledge  on  his  part  that  Williams  was  robbLig  Jesse 
Story  of  hig  money.  There  must  have  been  a  guiity  purpose  and 
knowledge  on  the  part  of  Waiter  Sanders.  Intentionally  picking  up 
the  hill  and  handing  it  to  WiHiama  was  not  sufficient  to  conclusively 
show  a  wrongful  or  guilty  intention  on  his  part. 

He  filed  an  affidavit  with  his  motion  for  a  new  trial,  which  was  not 
contradicted  in  any  way,  stating  that  he  was  tried  without  any 
knowledge,  on  hig  part,  that  he  was  being  tried;  that  be  was  under 
the  Impression  that  Roy  Williams  alone  was  on  trial;  that  he  had  no 
attorney  representing  him;  that  he  did  not  know  his  legal  rights, 
and  that  his  case  was  greatly  prejudiced  by  being  tried  with  WUhams. 
The  record  does  not  show  that  he  had  counsel,  nor  why  he  did  not 
have.  Section  11,  of  the  Constitution,  provides;  "In  all  criminal 
prosecutions  the  accused  has  the  right  to  be  heard  by  himself  and 
counsel." 

f  Turner  v.  Commonwealth,  89  Ky.,  78,  was  an  appeal 
jnlence.  The  case  had  been  pending  in  this  court  tor 
i  before  the  appeal  was  dismissed.  The  opinion  was 
a  motion  to  re  docket  it.  One  of  the  grounds  pre- 
islaln  his  motion,  was  that  he  was  nol 
apeal  in  this  court,  and  the  court  aald: 


The  case  ( 
from  a  life  e 
several  term 
rendered  on 
gented  by  appellant  to 
represented  by  counsel  o 

"A    Buggcstion    that   the    prisoner    is    without    counsel    or    unable   to 
employ  one  would  require  the  interposition  ot  the  court  In  his  behalf." 

It  has  been  the  custom  of  the  courts  of  this  State,  as  well  as  most 
of  the  States,  and  is  a  commendable  one,  when  a  prisoner  Is  unable 
to  employ  counsel,  tor  the  court  to  designate  Borae  one  to  defend 
him,  and  it  Is  the  duty  of  such  counsel,  which  ke  owes  to  his  pro- 
fession, when  BO  designated  not  to  withhold  bis  assistance  nor  spare 
his  best  exertions,  in  tbe  defense  of  one  who  has  the  double  misfor- 
tune to  be  stricken  by  poverty  and  accused  of  crime.  (Cooley's  Oon- 
stitutlMial  Limitations.  5  Edition,  407.)  We.  however,  do  not  under 
stand  the  provision  ot  the  Constitution  and  the  authorities  cited  to 
require  the  court  to  appoint  counsel  for  a  defendant  charged  with  a 
felony  when  he  does  not  desire  the  aid  of  counsel,  and  when  the 
court  can  s«e  that  the  person  charged  is  a  person  of,  at  least,  ordl- 
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nary  intelligence  and  can  fully  appreciate  the  position  which  he 
occupies;  but  in  a  case  like  this,  when  the  defendant  is  without  edu- 
cation and  has  not  mind  enough  to  know  when  he  was  placed  in  Jeop- 
ardy, we  are  of  the  opinion  that  It  was  the  court's  duty  to  inter- 
pose and  see  that  he  was  properly  represented. 

For  these  reasons  the  Judgment  of  the  lower  court  against  Walter 
Sanders  is  reversed  and  remanded,  for  another  trial,  and  the  Judgment 
against  Williams  is  affirmed. 


STEWART  V.  ROBEIRTS,  &c. 

(Filed  May  19,  1908— Not  to  be  reported.) 

Contracts — Instructions — ^E^vidence— ^Appellant  resisted  a  claim  for 
commissions  for  the  sale  of  his  land,  setting  up  in  a  paragraph  of  his 
answer  that  the  contract  relied  on  was  not  the  one  he  made,  and  that 
his  signature  to  it  was  obtained  by  the  fraud  of  appellee.  It  was 
error  for  the  court  not  to  allow  him  to  introduce  proof  to  sustain 
this  plea,  and  the  court  erred  to  his  prejudice  in  an  instruction  which 
directed  the  Jury  to  find  for  appellees  if  they  believed  that  they  pro- 
cured a  purchaser  for  the  land,  when  the  answer  set  out  that  while 
they  brought  a  purchaser  they  stated  that  the  contract  was  at  an 
end  and  that  it  was  done  for  an  accommodation. 

C.  C.  Williams  and  Hazelrigg,  Chenault  &  Hazelrlgg  for  appellant. 
S.  D.  Lewis  and  Bethurum  &  Bethurum  for  appellees. 
Appeal  from  Rockcastle  Circuit  Court. 
Opinion  of  the  court  by  Judge  Nunn,  reversing. 

On  May  16,  1906,  appellant  entered  into  a  contract  with  appellees 
by  which  he  authorized  them  to  find  him  a  purchaser  who  would  pay 
$32,000  for  about  1,600  acres  of  land.  That  part  of  the  contract  in- 
volved in  this  case  is  as  follows: 

"Said  party  of  the  first  part  hereby  agrees  to  pay  to  the  said  party 
of  the  second  part  as  his  commission  for  finding  a  purchaser  for 
said  real  estate  the  sum  of  one  thousand  ($1,000)  dollars.    *  *  * 

"This  contract  may  be  cancelled  by  said  party  of  the  first  part  at 
any  time  after  thirty  days  from  the  daate  hereof,  by  giving  to  said 
party  of  the  second  part  thirty  days'  notice,  in  writing,  of  his  desire 
to  have  same  cancelled." 

This  action  was  instituted  upon  this  contract  by  appellees  to  re- 
cover the  one  thousand  dollars.  Appellant  answered  the  petition, 
denying  the  affirmative  matter,  and  by  a  second  paragraph  he  pleaded 
as  follows: 

"The  defendant,  A.  W.  Stewart,  for  further  answer  and  defense 
says  that  the  contract  as  set  up  and  described  by  the  plaintiffs,  and 
the  same  filed  in  this  suit,  is  not  the  contract  that  he  made  wiih  the 
plaintiffs.' 

"He  sajTs  that  at  the  time  said  contract  was  made  and  entered  into, 
that  he  did  not  read  said  contract,  but  that  the  same  was  read  to 

him  by  the  plaintiff,  Roberts,  and  that  said  contract  did 

not  read,  or  was  not  read  to  the  defendant  by  said  R.  B.  Roberts, 
with  whom  it  was  made,  and  now  set  out  in  said  contract. 

"The  defendant  says  that  the  contract  he  made  with  the  plaintiffs 
was  for  only  a  period  of  thirty  days,  and  that  said  contract,  as  read 
to  him  by  plaintiff,  R.  B.  Roberts,  was  not  to  run  longer  than  thirty 
days,  and  that  said  contract  did  not  provide  that  it  should  be  can- 
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celled  by  the  defendant  giving  to  the  plaintiffs  thirty  days'  notice, 
in  writing,  of  his  desire  to  have  the  said  contract  cancelled. 

"The  defendant  says  that  he  did  sign  the  contract  filed  by  the 
plaintiffe  in  their  petition,  but  that  it  was  falsely  and  fraudulently 
represented  to  him  at  the  time  he  signed  the  said  contract  by  the 
plaintiff,  R.  B.  Roberts,  who  alone  acted  for  the  plaintiffs  in  making 
the  contract,  to  be  a  contract  for  only  thirty  days,  and  that  it  was 
read  to  the  defendant,  A.  W.  Stewart,  by  the  said  R.  B.  Roberts,  as 
being  a  contract  for  only  thirty  days,  and  with  the  agreement  and 
understanding  that  said  contract  was  for  only  thirty  days,  and  should 
terminate  at  the  expiration  of  said  thirty  days,  he  signed  said  con- 
tract solely  and  wholly  upon  the  false  and  fraudulent  statement  and 
representations  made  to  him  by  the  plaintiff,  R.  B.  Roberts;  that  at 
the  time  he  signed  said  contract  he  was  unable  to  read  the  same  and 
did  not  read  same,  and  signed  it  on  the  statements  and  representations 
of  the  plaintiff,  R  B.  Roberts,  which  statements  were  false  and  fraudu- 
lent as  to  the  contents  of  said  contract. 

"The  defendant  further  states  that  the  contract,  as  set  up  by  the 
plaintiffs,  is,  therefore,  not  the  contract  that  he  agreed  to  sign  and 
did  sign. 

"The  defendant  further  answers,  avers  and  charges  that  at  the 
expiration  of  the  said  thirty  deys  after  the  signing  of  said  contract, 
the  plaintiffs  to'd  him  that  said  contract  had  expired,  and  that  he, 
Stewart,  might  sell  his  land  if  he  wished  to  do  so,  and  that,  thereupon, 
he  did  sell  said  land,  and  that  plaintiffs  did  not  assist  him  in  pro- 
curing the  purchaser  for  the  said  land,  and  had  nothing  to  do  with 
obtaining  a  purchaser  therefor." 

AppeMees  filed  a  reply  controverting  the  aflftrmative  matter  in  the- 
answer. 

The  land  was  sold  by  appellant  and  conveyance  made  August  3, 
190C.  One  of  appellees  conducted  the  purchaser  to  appellant's  home 
about  the  25th  of  July,  and  appellant  claims  that  it  was  -done  as 
an  accommodation,  and  that  appellee  said  at  the  time  that  he  knew 
that  their  rights,  under  the  contract,  were  at  an  end,  which  wa» 
denied  by  appellees. 

The  court  gave  only  one  instruction  to  the  jury,  and  it  is  as  follows: 
"Gentlemen  of  the  iury,  if  you  believe  from  the  evidence  that  the 
plaintiffs,  or  either  of  them  procured  for  the  defendant  a  purchaser 
for  the  land  described  in  the  contract  sued  on,  you  will  find  for  them 
the  amount  sued  for,  to-wlt,  $1,000;  unless  you  so  believe,  yon  will 
find  for  the  defendant." 

The  court,  on  the  trial  of  the  case,  ignored  the  second  paragraph  of 
appellant's  answer,  and  refused  to  aMow  him  to  prove  the  allegations 
therein.  He  was  asked  by  his  counsel  whether  the  contract  presented 
in  evidence  was  the  contract  that  he  made  with  appellees,  and  whether 
he  read  it  at  the  time  he  signed  it,  or  if  it  was  read  to  him,  and  the 
court  sustained  objections  to  all  questions  upon  this  subject  and 
avowals  were  made  stating,  in  effect,  that  the  contract  presented 
was  not  the  contract  made  with  appellees;  that  the  one  he  made  was 
to  expire  in  thirty  days;  that  it  was  expressly  so  agreed,  and  that 
when  he  signed  it  he  believed  it  was  so  written  in  the  contract;  that  it 
was  so  read  to  him,  before  he  signed  it,  by  one  of  appellees,  and  he 
would  not  have  signed  it  if  he  had  known  that  it  contained  a  clause 
requiring  him  to  give  thirty  days'  notice,  in  writing,  to  appellees 
before  it  could  be  cancelled;  that  this  language  was  not  read  to  him, 
nor  anything  like  it;  that  one  of  appellees  came  to  him  while  he  was 
in  a  field  at  work;  that  he  couM  read  but  little,  and  could  not  read 
any  without  his  spectacles,  which  he  did  not  have  with  him  at  the 
time,  and  he  had  to  rely,  and  did  rely,  solely  upon  appellees  in  read- 
ing it. 
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The  court  erred  to  the  prejudice  of  appellant  in  refusing  this  evi- 
dence. The  jury,  under  the  instructions  given  by  the  court,  found 
for  appellees  $1,000;  and  they  could  not  have  done  otherwise  as  it 
amounted  to  a  peremptory  Instructioon  in  their  behalf.  The  court 
should  have  permitted  the  evidence  offered  by  appellant,  and  have 
given  an  instruction  on  his  defense  as  set  up  in  the  second  parapraph 
of  his  answer  and  amendments  thereto;  for  if  either  one  of  appeUees 
practiced  the  fraud  mentioned,  in  obtaining  the  contract,  appellant 
would  not  be  bound  by  It  for  a  longer  period  than  thirty  days,  and  as 
th-e  purchaser  was  furnished  to  appellant  mere  than  two  months 
after  the  date  of  the  contract,  he  would  not  be  responsible  to  appel- 
less,  uiuier  the  written  contract,  to  pay  them  the  $1,000  for  their  ser- 
vices. But  would  only  be  respcnsible  for  the  value  of  the  services, 
not  exceeding  $1,000,  performed  by  them  in  obtaining  a  purchaser 
after  the  expiration  of  the  written  contract.  And  then  only  in  the 
event  that  appellant  had  reason  to  believe  that  appellees  were  acting 
in  his  behalf  with  the  intention  of  receiving  pay  for  their  services, 
and  appellant  received  their  services  without,  at  the  time,  notifying 
them  that  he  would  not  pay  them. 

For  these  reasons  the  judgment  of  the  ^ower  court  is  reversed  and 
remandei,  for  further  proceedings  consistent  herewith. 


BLACK  DIAMOND  COAL  AND  MINING  CO.  v.  PRICE. 

(Filed  January  30,  1908— Not  to  be  reported.) 

1.  Master  and  Servant — Mining — Injury  to  Servant — Negligence  of 
Master — Explosion  of  Fire  Damp — Evidend? — Evidence  considered  and 
held  to  show  gross  negligence  in  the  owner  of  a  coal  mine  in  suffer- 
ing fire  damp  to  accumulate  therein  and  In  not  providing  prober 
ventilation,  thereby  rendering  it  a  dangerous  place  in  which  to  work, 
and  bv  the  explosicMi  oi  which  the  plaintiff  was  injured. 

2.  Evid'^nce — Reports  of  Mine  Inspector — Competency — In  sn  aciion 
for  damages  by  an  employe  against  a  coal  mini,ng  company  for  dam- 
apes  for  injury  received  by  the  explosion  of  fire  damp  negligently  per- 
mitted to  accuraulatv:  in  the  mine,  evidence  of  two  reports  cf  the  mine 
insp'^ctor  made  shortly  before  the  explosion,  was  admissible,  showing 
the  existence  of  conditions  calcul?.ted  to  produce  fip=»  Idamp. 

3.  Duty  of  Master — Safe  Place  to  Work — Obvious  Danger — It  is  the 
duty  of  a  mine  own'^r  to  ha\'1e  his  mine  in  a  reasonably  safe  condliian 
for  [he  performance  of  the  duties  of  the  employes  therein,  and  a 
failure  to  do  so  renders  the  own'^r  liabh-  for  an  Injury  caused  thereby 
"unless  a  danger  incident  to  the  employment  is  knbwn  to  the  ser 
vant,  or  is  an  obvious  danger,  he  may  rely  upon  the*  implii.^d  assur- 
ance and  superior  knowledge  of  his  employer  that  the  premises  are 
reasonably  safe  f";r  the  purpose  for  which  they  are  being  used.*' 

4.  Evidence — Similar  Explosions — Subsequent  to  Injury — Admissibi- 
lity— Reversible  Error — On  the  trial  of  an  action  for  damages  to  an 
employe  in  a  mine  by  the  explosion  of  fire  damp,  it  was  a  reversible 
error  in  the  court  to  allow  evidence  to  be  Introduced  showing  that 
orher  like  pxplT;sions  had  occurred  in  the  same  mine  after  the  one 
by  which  the  plaintiff  was  injured.  Evidence  of  previous  similar  ac- 
cidents were  admissible,  but  subsequent  on^s  ai^e  not  competent  for 
any  purpose. 

Gordon,  Gordon  &  Cox  for  appellant. 

R.  Y.  Thom.is,  Jr.,  for  appellee. 
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Appeal  from  Muhlenburg  Circuit  Court. 
Opinion  of  the  court  by  Judge  Settle,  reversing. 

Appellee,  L.  E.  Price,  an  employe  of  the  appellant,  Black  Diamon.1 
Coal  and  Mining  Company,  while  engaged  at  work  in  its  mine  was 
injured  by  an  etxplosion  of  flile  danfp  or  gas  which  occurred  therein. 
For  the  injuries  thus  received,  he  sued  appellant  in  the  court  below 
and  recovered  a  verdict  and  judgmfent  against  it  for  $1,000  damageis. 
Appellant  was  refused  a  new  trial,  and  by  this  appeal  seeks  a  reversal 
of  the  Judgment. 

We  will  discuss  the  evidence  no  further  than  to  say  that  it  seemed 
to  have  fairly  sustained  appellee's  contention  that  his  injuries  were 
caused  by  the  gross  negligence  of  appellant  and  its  servants,  his 
superiors  in  the  mine,  in  that  it  conduced  to  prove  the  existence  of 
fire  damp  in  thi?  mine  previous  to  and  at  the  time  of  the  accident, 
and  that  its  presence  was,  or  ought  to  have  been,  known  to  appellant. 
It  also  conduced  to  prove  that  the  machinery  or  appliances  used  by 
appellant  for  maintaining  ventilation  in  its  minia  was  insufficient  lor 
that  purpose,  and  the  want  of  proper  ventilation  produced  the  con- 
ditions that  created  fire  damp,  and  by  reason  thereof  made  the  mimj 
dangerous. 

The  evidence  further  conduced  to  prove  that  appellant's  mine 
manager,  by  whosd  direction  appellee  and  certain  of  his  fellow  ser- 
vants, approached  the  place  of  the  explosion,  was  personally  guilty 
of  gross  negligence  in  not  making  a  test  of  whether  there  was  Are 
damp  in  the  room  into  which  they  were  ordered,  by  causing  it  to  be 
entered  with  a  safety  lamp  before  they  went  into  it,  instead  of  which 
be  caused  one  of  the  servants  to  enter  it  with  an  ordinary  miner's 
lamp  or  torch,  which  caused  the  explosion  and  consequent  injury  to 
appellee  and  si3Vftral  of  his  companions. 

There  was  a  contrariety  of  evidence  as  to  the  question  of  whether 
his  injuries  were  of  a  permanent  character,  but  there  was  sufficient 
evidence  on  this  question  to  authorize  its  submission  to  the  jury. 

As  it  was  the  duty  of  appellant  to  provide  its  employes  with  a  rea- 
sonably safe  place  to  work,  and  especially  to  warn  or  protect  them 
against  hidden  dr.ngers:  and  its  negligence  in  the  particulars  named 
caused  appellee's  injuries,  it  is  clear  that  thei  jury  ought  to  have  re- 
turned a  verdict  in  his  behalf  for  some  amount. 

We  see  no  groimd  for  appellant's  contention  that  iht?  lower  court 
erred  in  ovorniling  the  demurrer  to-  the  petition.  We  fail  to  seo 
that  thi?  petition  is  lacking  in  any  averment  of  fact  essential  to  a 
correct  statement  of  appellee's  cause  of  action,  hence  the  demurrer 
was  properly  ovprrued. 

Appellp.nt  is  leqiially  without  ground  of  complaint  as  to  the  rnliiig 
of  the  trial  court  in  admitting  as  evidence  the  two  reporrs  of  the 
mine  lu.-jiector  as  to  the  condition  of  appeal  ^nt'?  mine  shortly  before 
the  explosion.  One  of  the  reports  was  madci  about  a  month  and  the 
otlier  nine  days  before  the  explosion,  both  reports  showed  th?  exis- 
tence in  the  mine  of  such  conditio.is  as  were  calculated  to  produce 
fire  damp,  liable  to  explode  at  any  time  to  the  destruction  of  life 
as  well  i^s  property. 

Inspection  L.f  m^nes  is  required  by  statute,  and  by  thd  same  author- 
ity certain  duties  of  a  precautionary  nature  are  required  of  mine 
owners,  the  object  of  which  is  to  prote*ct  the  lives  of  their  emplo.ves. 

Th}e  twD  reportr  in  question  gave  to  appellant  notice  of  the  dan- 
gerous condition  of  its  mine  and  were  suffixiient  to  have  impre-ssed 
It  with  the  DecesBity  of  removing  the  elements  of  dangJer,  which,  if 
done,  would  have  prevemted  appellee's  injuriv'^s. 
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It  is  not  material  whether  the  reports  laid  the  cause  of  the  bad 
ventilation  obtaining  in  the  mine  to  a  defect  in  the  plan  of  ventila- 
tion in  use  by  appellant  or,  as  claimed  by  appellant,  to  the  in- 
sufficiency of  the  apparatus  for  distributing  frosh  air  in  the  mine,  if 
from  either  cause  the  danger  was  produced,  th^  obligation  on  the 
part  of  appellant  to  remove  it  was  the  same. 

The  admissibility  of  such  reports  of  inspection  as  competent  evi- 
dence was  recognized  by  this  court  in  the  oase  of  Andrlcus'  Adm'r 
V.  Pireville  Coal  Co.,  28  Ky.  Law  Rep.,  704,  for  the  purpose  of  show- 
ing the  plan  of  ventilation,  and  that  such  fact  was  known  to  the  mine 
owner. 

As  it  is  the  duty  of  the  mine  owner  to  take  every  reasonable  pre- 
caution to  have  his  mine  in  a  reasonably  safe  condition  for  the  perform- 
ance of  the  duties  of  his  employes  therein,  "unlesii  a  danger  inci- 
dent to  the  employment  is  known  to  the  servant,  or  is  an  obvious 
danger,  he  may  rely  upon  the  implied  assurance  and  superior  knowl- 
edge of  his  employer  that  the  premises  are  reasonably  safe  for  the 
purpose  for  which  they  are  being  used." 

The  reports  of  the  mine  inspector  being  clearly  competent,  they 
were  properly  allowed  to  be  read  to  the  Jury. 

Notwithstanding  the  many  objections  urged  by  appellant's  counsel  to 
the  instructions,  we  are  unable  to  find  any  error  in  them.  On  the 
contrary  they  present,  with  admirable  clearness,  the  law,  and,  as  we 
think,  all  the  law  applicable  to  the  issue  involved,  and  this  being  true 
no  error  could  have  resulted  In  refusing  the  instructions  asked  by 
appellant. 

There  were,  however,  two  errors  committed  by  the  lower  court  on 
the  trial  to  which  we  shall  now  advert.  The  first  being  the  ruling  of 
the  court  in  requiring  to  be  read  to  the  Jury  such  parts  of  the  affidavit 
of  appellant's  chief  agent  as  had  reference  to  the  steps  taken  by  ap- 
pellant to  procure  the  attendance  of  Garrett  as  a  inituess  in  its  be- 
half. The  affidavit  was  filed  to  obtain  a  continuance  on  account  of 
the  absence  of  G«rrett,  who  was  appellant's  mine  foreuan,  and  pres- 
ent directing  the  work  of  appellee  and  his  fellow-servants,  at  the 
time  of  the  explosion.  Garrett  lived  at  Central  City  only  a  few  miles 
from  the  place  of  trial.  Bo!h  a  supoena  and  attachment  had  Issuel 
against  him  at  appellant's  request  but  neither  had  been  executed  upon 
upon  him.  In  brief,  appellant  had  failed  to  procure  tne  attendance 
of  Garrett  and  this  fact,  together  with  the  steps  taken  to  that  end,  were 
set  out  in  the  affidavit,  as  was  an  expression  of  affiant's  belief  that 
the  witness  was  evading  the  sherifF  and  process  of  the  court  to  avoid 
giving  his  testimony  in  the  case.  In  addition  the  affidavit  set  forth  with 
great  particularity  the  facts  in  respect  to  Garrett's  relations  with  ap- 
pellant, and  to  the  mine,  the  condition  of  the  mine,  the  explosion  and 
the  conduct  of  appellee  in  connection  therewith,  to  which  it  was  claimed 
Garrett  would  testify.  By  consent  of  appellee,  the  court,  to  prevent  a 
continuance  of  the  case,  permitted  appellant  to  read  to  the  Jury,  as 
if  it  were  a  deposition,  that  part  of  the  affidavit  containing  the  facts 
to  which  it  was  expected  Garrett  would,  if  present,  testify. 

Before  closing  it  stestimony,  appellant's  counsel  read  to  the  Jury 
only  so  much  of  the  affidavit  as  purported  to  contain  the  facts  claimed 
to  be  known  to  Garrett  and  expected  to  be  proved  by  him.  But  after 
this  was  done  appellee's  counsel  in  the  presence  of  the  Jury  said  to 
counsel  by  whom  the  affidavit  had  been  read,  "Did  you  read  fdl  that 
deposition?"  To  which  appellant's  counsel  replied:  "Yes,  sir."  Ap- 
pellee's counsel  then  said:  "You  didn't  read  it  all;  all  this  affidavit 
is  filed  and  I  want  it  all  read;  want  all  the  affidavit  read." 

Counsel  for  appellant  objected  to  the  foregoing  statements  of  ap- 
pellee's counsel  and  to  the  reading  of  the  formal,  and  theretofore 
omitted,  parts  of  the  affidavit,  but  the  court  overruled  the  objection 
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and  required  tlie  previously  omitted  parts  of  the  affidavit  to  be  read; 
to  which  appellant  at  the  time  excepted. 

At  the  time  -of  the  ruling  referred  to,  the  court  said  to  the  jury: 

"Gentlemen  of  the  Jury,  you  understand  that  this  is  an  affidavit 
for  continuance  and  there  is  put  into  it  what  the  absent  witness 
would  swear.  Mr.  Cox  (appellant's  counsel)  as  is  the  usual  case 
for  attorneys,  read  that  part  of  the  affidavit  showing  what  the  wit- 
ness would  state;  that  is  usual  and  that  is  all  that  is  necessary  to 
read  to  the  jury.  There  is  a  part  there  showing  the  reasons  of  the  ab- 
sence of  the  witness;  that  is  usually  addressed  to  the  court  in  order 
that  he  may  determine  whether  they  are  entitled  to  read  the  evidence. 
That  is  intended  for  the  ear  of  the  court  and  not  the  Jury  'and  that  is 
the  part  omitted,  but  I  think  the  other  party  may  have  that  read  if  he 
asks  it/* 

The  court  should  not  have  required  to  be  read  that  part  of  the  affi- 
davit which  had  been  omitted  by  appellant's  counsel.  It  related  only 
to  the  question  of  diligence  on  the  part  of  appellant  in  the  matter  of 
attempting  to  secure  the  attendance  and  oral  testimony  of  the 
absent  witness,  and  the  further  question  whether  the  testi- 
mony was  so  material  and  important  as  that  appellant  could 
not  safely  go  into  trial  without  it.  These  questions  should  be  ad- 
dressed to  the  court  and  are  to  be  determined  by  the  court.  The 
jury  are  not  concerned  with  them  and  should  not  hear  them  read  or 
be  allowed  to  consider  them.  (Llndell  v.  Commonwealth,  23  Ky.  Law 
Rep.,  1307.) 

Probably  the  statements  of  the  court  that  appellant's  counsel  had 
acted  as  usual  in  omitting  such  parts  of  the  affidavit,  prevented 
the  inquiry  of  opposing  counsel  as  to  whether  he  had  read  it  all  and 
the  insistence  of  the  latter  that  all  of  it  be  read,  from  making  the 
impression  on  the  jury  that  appellant's  counsel  had  intentionally 
suppressed  some  material  part  or  parts  of  the  affidavit  because  of 
its  being  hurtful  to  his  client,  but  this  is  doubtful.  While  it  is  not 
clear  that  the  admonition  of  the  court  was  explicit  enough  to  enable 
the  jury  to  fully  understand  his  meaning,  in  view  of  what  was  said 
by  the  court  and  its  probable  effect  upon  the  jury,  we  would  be  un- 
willing on  account  of  the  error,  in  allowing  the  previously  omitted 
part  of  the  affidavit  to  be  read  to  the  jury,  to  reverse  the  judgment. 

A  more  serious  error  was  committed  by  the  trial  court,  however,  in 
permitting  appellee  to  prove  other  explosions  in  the  mine  since  the 
accident.  The  testimony  was  irrelevant,  misleading  and  highly  pre- 
judicial. It  may  and  doubtless  did  Impress  the  jury  that  appellant 
was  not  only  negligent,  but  so  wantonly  or  recklessly  disregard ful 
of  the  safety  of  its  employes  that  it  was  unwilling  to  profit  by  the 
le.«son  given  it  from  the  accident  causing  the  injuries  of  appellee  and 
certain  of  his  fellow-servants  and  thereafter  permitted  the  same  con- 
ditions to  continue  in  the  mine,  at  the  Imminent  risk  of  further  sim- 
ilsr  accidents  and  prob'able  loss  of  life  to  its  employes;  and,  there- 
fore, that  such  misconduct  aggravated  appellant's  offense  in  suffer- 
ing appellee  to  be  injured.  Whether  this  incompetent  testimony  in- 
creased the  amount  of  or  otherwise  Influenced  the  verdict  in  appel- 
lee's behalf  we,  of  course,  cannot  say,  but  that  it  was  reasonably  cal- 
culated to  do  so,  we  have  no  doubt;  at  any  rate,  in  view  of  the  mani- 
fest Incompetency  of  the  evidence,  we  can  not  afford  to  speculate  as 
to  its  effect  upon  the  Jury;  nor  as  to  whether  or  not  its  effect  was  re- 
moved by  the  admonition  of  the  court  as  to  the  purpose  of  its  ad- 
mission. Evidence  of  previous  similar  accidents  from  the  same  cause 
would  have  been  competent  to  show  the  dangerous  character  of  the 
continuing  conditions  and  that  the  defendant's  attention  was  called 

vol.  33—22 
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thereto,  but  subsequent  similar  accidents  are  never  competent  for  any 
purpose. 

Voir  this  error  of  the  court  the  Judgment  is  reversed  and  cause  re- 
manded, for  a  new  trial  and  further  proceedings  consistent  'with  the 
opinion. 
..Whole  court  sitting. 


MUTUAL  BENEFIT  LIFE  INSURANCE  CO.  v:   COMMONWEALTH, 

&c. 

NORTHWESTERN   MUTUAL  LIFE   INSURANCE   CO.   v.   COMMON- 
WEALTH, &c 

CONNECTICUT    MUTUAL    LIFE     INSURANCE     CO.    v.    COMMON- 
WEALTH, &c. 

(Filed  February  18,  1908— To  be  reported.) 

1.  Iceuranre  Companies — ^Taxation — Liability — Premiums  on  Face 
of  Policy — Under  Kentucky  Statutes,  section  4226,  every  life  insur- 
auifx  company,  other  than  fraternal  assessment  companies,  not  or- 
ganized under  the  laws  of  this  State,  but  doin^  business  therein,  are 
required  to  pay  a  tax  on  premiums  receipted  for  on  the  face  of  the 
policy  for  original  insurance,  without  regard  to  whether  it  was  paid 
in  cash  or  otherwise,  or  not  paid  at  all,  but  as  to  renewal  premiums 
the  tax  is  assessed  only  upon  the  amount  the  company  receives  In 
cash  or  by  note  or  in  some  manner  other  than  cash. 

2.  Same — Premiums  Not  Collected — Set  Apart  for  Emergency — De- 
Bignated  as  Dividend — Where,  however,  an  insurance  company  stipu- 
lated ir  its  )X)iicy  for  a  premium  larger  than  was  necessary  to  carry 
its  risks,  but  which  might  be  needed  in  certain  conditions,  and  set 
aside  so  much  of  the  first  premium  as  a  guarantee  against  misfor- 
tune, and  for  the  succeeding  years  did  not  collect  the  whole  amount 
first  stipulated,  but  designated  it  as  a  dividend,  the  company  was  not 
liable  to  taxation  on  the  premiums  stipulated,  but  only  for  the 
amount  actually  collected. 

D.  V.\  Lindsey,  W.  O.  Harris,  Humphrey  &  Humphrey,  Tyler  Bar- 
nett,  Barnett  &  Barnett  and  William  Cromwell  for  appellants. 

N.  B.  Hays  and  Chas.  H.  Morris  for  appellees. 

Appeals  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  reversing. 

These  three  cases  involve  precisely  the  same  questions,  and  were 
hoard  tofi^ether.  In  deciding  them,  we  shall  use,  for  the  purpose  of  il- 
lustrating the  prii\ciples  of  law  involved,  the  data  furnished  by  the 
recoid  in  Mutual  Benefit  Life  Insurance  Co.  v.  Commonwealth  of 
Kentucky,    &c. 

In  this  action  the  appellee  charges  the  appellant  with  having  re- 
ceived, and  with  failing  to  report  for  taxation,  in  each  of  the  years 
respectively  ending  June  30th,  1900,  to  June  30th,  1904,  inclusive, 
certain  sums  of  money  as  premiums  on  business  done  in  this  State. 

It  is  not  claimed  that  it  failed  to  make  a  regular  report,  for  each 
of  the  years,  of  premiums  received;  but  the  contention  on  the  part 
of  the  appellee  is  that  such  rei)orts  did  not  embrace  all  of  the  pre- 
miums received  by  appellant,  but  on  the  contrary*  omitted  premiums 
to  the  extent  of  the  amounts  alleged  in  the  petition  for  the  years 
respectively  mentioned. 


Date  of  Report. 

July 

1,      1900 

July 

1,      1901 

July 

1.      1902 

July 

1,      1903 

July 

1,      1904 

Alleged 

Tax 

Deticir, 

Claimed. 

$65,994.78 

$1,319.89 

62,416.00 

1,248.32 

64,715.96 

1,294.32 

63,693.52 

1,273.87 

64,840.25 

a,296.80 
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The  following  table  will  show  the  dates  of  the  reports  made  for 
each  year  ending  June  30th;  the  amount  of  the  premiums  reported 
for  each  year,  as  received  in  this  State  or  out  of  this  State,  on  busi- 
ness done  in  this  State;  the  amounts  of  such  premiums  appellee 
claims  should  have  been  reported,  the  alleged  deficits  in  the  reports, 
and  the  tax  claimed  by  appellee  to  be  due  on  such  deficit: 

Amt-  Prems.       Amt.  Prems. 
Reported.  Claimed- 

$497,587.25  $563,582.03 

•545,024.89  607,440.89 

561,681.78  626.397.74 

578,399.48  642,093.00 

601,962.28  666,802.53 

It  is  clearly  shown  by  the  evidence,  and  conceded  by  counsel  for 
the  State,  that  the  reports  as  made  by  the  appellant  company  em- 
brace all  first,  or  original,  premiums — the  premiums  receipted  for 
on  the  face  of  the  policies — and  also  the  subsequent,  or  renewaft  pre- 
miums, except  to  the  extent  that  such  renewal  premiums  were  re- 
duced by  what  is  termed  "dividends."  It  is  the  contention  of  the  ap- 
pellee that  such  renewal  premiums  should  have  been  reported  with- 
out such  reduction  or  abatement,  as  having  been  received  by  the 
company  "in  cash  or  otherwise;"  while  the  appellant  company  con- 
tends that  the  reduction  for  the  nominal,  or  stated,  premium  as  made 
was  a  contract  right  of  the  policy  ho'der,  and  constituted  no  pre- ' 
mium  or  part  of  premium  received  by  the  company  "in  c&sh  or  other- 
wise." And  these  opposing  contentions  present  the  question  in  this 
case. 

The  case  turns  upon  what  shall  be  the  construction  given  to  sec- 
tion 4226,  of  the  present  Kentucky  Statutes,  which  is  the  revenue  law 
of  1902,  as  carried  into  these  statutes.  This  section,  4226,  in  our 
present  Kentucky  Statutes,  is  a  revision  of  section  4227,  of  the  Ken- 
tucky Statutes,  prior  to  the  revenue  law  of  1902.  Section  4227,  of  the 
tucky  Statutes,  prior  to  1902,  reads  as  follows: 

"Every  life  insurance  company,  other  than  assessment  life  insur- 
ance companies,  not  organized  under  the  laws  of  this  State,  but  do- 
ing business  therein,  shall,  on  the  first  day  of  July  in  each  year,  or 
within  thirty  days  thereafter,  return  to  the  Auditor  of  Public  Accounts, 
for  deposit  in  the  insurance  department,  a  statement,  under  oath, 
of  all  premiums  received  in  cash  or  otherwise  in  this  State,  or  out 
of  the  State,  on  business  done  in  this  State  during  the  year  ending 
the  30th  day  of  June  last  preceding,  or  since  the  last  returns  were 
made,  and  shall,  at  the  same  time  pay  into  the  State  treasury  a  tax 
of  two  dollars  upon  each  one  hundred  dollars  of  said  premiums  as 
ascertained  and  upon  payment,  file  a  statement  thereof  with  the 
Secretary  of  State." 

The  present  section,  4226,  reads  as  follows: 

"Every  life  Insurance  company,  other  than  fraternal  assessment  life 
Insurance  companies,  not  organized  under  the  laws  of  this  State, 
but  doing  business  therein,  shall,  on  the  first  day  of  July,  in  each 
year,  or  within  thirty  days  thereafter,  return  to  the  Auditor  of  Pub- 
lic Accounts,  for  deposit  in  the  Insurance  Department,  a  statement, 
under  oath,  of  all  premiums  receipted  for  on  the  face  of  the  policy 
for  original  insurance,  and  all  renewal  premiums  received  in  cash 
or  otherwise  in  this  State,  or  out  of  this  State,  on  business  done  in 
this  State  during  the  year  ending  the  30th  day  of  June,  last  preceding, 
or  since  the  last  returns  were  made,  and  shall  at  the  same  time 
pay  into  the  State  treasury  a  tax  of  two  dollars  upon  each  one  hun- 
dred dollars  of  said  premiums  as  ascertained." 

The  language  of  section  4227  is:  ♦  ♦  ♦  "all  the  premiums  re- 
ceived in  cash  or  otherwise  in  this  State  or  out  t>f  the  State,  on  busl- 
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ness  done  in  this  State  during  the  year  ending  the  30th  day  of  June 
last  preceding."     ♦     ♦     ♦ 

The  present  statute  reads:  ♦  ♦  ♦  "all  premiums  receipted  for 
on  the  face  of  the  policy  for  original  insurance  and  all  renewal  pre- 
miums received  in  cash  or  otherwise  in  this  State  or  out  of  this 
State  on  business  done  in  this  State  during  the  year  ending  the 
30th  day  of  June,  last  preceding."    ♦    ♦     ♦ 

This  difference  will  be  observed.  The  original  statute  was:  *All 
prf  n  iums  received  in  cash  or  otherwise  in  this  State."  The  pre- 
sent statute  is:  "All  premiums  receipted  for  on  the  face  of  the 
policy  for  original  insurance,  and  all  renewal  premiums  received  in 
cash  or  otherwise  in  this  State."  The  significance  of  this  change 
is  apparent  when  we  come  to  consider  the  facts.  A  policy  of  in- 
surance stipulates  for  a  certain  annual  premium.  It  acknowledges 
the  receipt  of  the  first  annual  premium.  This  first  annual  premium 
may  or  may  not  be  received  in  full  by  the  insurance  company,  but 
under  our  present  statute  it  matters  not  whether  the  original  pre- 
mium is  or  is  not  paid  in  full  by  the  policy  holders.  The  present 
statuio  requires  a  tax  on  premiums  receipted  for  on  the  face  of  the 
policy  for  original  insurance.  The  old  statute  simply  provided  for  all 
premiums  received  in  cash  or  otherwise,  making  no  distinction  be- 
tween first  premium  and  subsequent  premiums.  The  present  statute 
does  make  a  distinction,  requiring  the  tax  to  be  paid  upon  the  full 
premium  receipted  for  on  the  face  of  the  policy  for  original  insur- 
ance, without  regard  to  whether  it  was  paid  in  cash  or  otherwise, 
or  not  paid  at  all.  The  present  statute  provides,  however,  in  regard 
to  the  other  premiums  as  follows:  "All  renewal  premiums,  received 
in   cash   or  otherwise  in   this   State." 

The  appellant,  every  year  before  a  premium  falls  due,  determines 
how  much  of  the  stipulated  premium  it  will  exact  from  the  insured. 
The  diminution,  whether  it  be  called  a  "dividend"  or  a  "surplus," 
goes  in  abatement  cf  the  renewal  premium,  and  the  insured  pays 
only  the  difference.  The  insurance  company,  therefore,  receives 
not  the  full  renewal  premium,  but  the  difference  between  the  stipu- 
lated premium  and  this  dividend  or  portion  of  surplus.  All  that 
the  insurance  company  receives  in  cash  or  otherwise  is  this  differ- 
ence. The  old  statute  taxed  the  insurance  company  upon  the  amount 
which  it  received  in  cash  or  otherwise  on  the  original  premium,  as 
well  as  upoji  what  the  insurance  company  received  in  cash  or  other- 
wise upon  fubsequect  premiums.  The  present  statute  taxes  the 
insurance  company  upon  the  full  amount  of  the  original  premium 
without  regard  to  whether  tiie  insurance  company  receives  it  or  not; 
but  in  referf.nce  to  renewal  premiums,  taxes  the  company  simply 
upon  the  anount  it  receives  of  these  renewal  premiums  in  cash  or 
otherwise.  It  U  obvious  that  the  word  "otherwise"  means  payment 
by  note  or  payment  in  some  manner  other  than  cash. 

The  Commonwealth  is  claiming  to  tax  the  appellant  upon  money 
which  it  never  received  at  all.  The  appellant  says  that  it  is  only 
requiied  to  pay  upon  money  which  it  receives  in  cash  or  otherwise, 
except  that  it  admits  that  it  is  bound  to  pay  the  full  tax  on  the 
original  premium  receipted  for  on  the  face  of  the  policy,  without 
regard  to  whether  it  in  fact  received  such  premium  or  not. 

The  arswer  sets  out  the  course  of  business  of  the  appellant,  and 
shows  what  money  it  has  received  and  what  money  it  has  not 
received,  and  shows  that  the  difference  between  It  and  the  Common- 
wealth is  that  the  Commonwealth  is  attempting  to  charge  it  with 
the  full  amount  of  premiums  stipulated  for  in  the  face  of  the  policy, 
although  it  does  not  exact  and  has  not  the  right  to  exact  such  full 
amount,  being  required   to  give  to  the  policy  holder  the   advantage 
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of  the  dividend  or  surplus,  or  whatever  It  may  be  called,  in  diminu- 
tion of  the  nominal  premium. 

We  will  now  examine  some  of  the  adjudications  of  other  courts 
on  similar  or  analogous  questions. 

The  case  of  The  German  Insurance  Co.  v.  Van  Cleave,  191  III., 
410,  involved  the  question,  whether  premiums  rebated  to  the  insured 
upon  the  cancellation  of  the  policies  should  be  included  in  the  words* 
'*gross  amount  of  premiums  receivel,"  as  used  in  a  taxing  statute. 
The  court  said: 

"In  the  construction  of  the  act,  effect  is  to  be' given  to  the  inten- 
tion of  the  Legislature,  and  that  intention  appears  to  be  to  levy  a 
tax  on  the  gross  income  of  foreign  fire  insurance  companies.  The 
object  is  to  require  such  companies  to  pay,  at  designated  times,  a 
tax  of  two  per  cent,  on  the  gross  receipts  of  their  business  for  the 
previous  calendar  year."    ♦    ♦    ♦ 

"According  to  the  argument  which  would  include  premiums  re- 
turned on  canceled  policies,  if  an  insurance  company  should  issue 
a  policy  and  receive  a  premium  and  at  once  cancel  the  policy  and 
return  the  premium  it  would  have  done  the  amount  of  business  rep- 
resented by  the  policy  and  the  amount  received  would  b>  a  premium 
for  insurance  business  done.  W-e  do  not  think  the  language  used 
will  bear  that  construction.  The  merchant  would  not  think  of  in- 
cluding in  the  gros-s  receipts  of  his  business  any  sales  of  goods  with 
the  privilege  of  return,  on  the  part  of  the  purchaser,  where  they 
are  in  fact  returned.  In  such  a  case  there  is,  in  the  end,  no  sale 
and  no  business  done,  in  any  proper  sense."    ♦    •    ♦ 

"The  apparent  purpose  of  the  act  is  to  levy  a  tax  on  gross  income, 
and  not  upon  money  which  is  in  no  sense  revenue  to  the  insurance 
company." 

In  People  v.  Miller,  177  N.  Y..  515,  it  was  held: 

"Premiums  unearned  by  a  domestic  insurance  company,  and  p&id 
in  advance,  but  refunded  upon  cancellation  of  policies,  should  not 
be  included  in  the  'gross  amount  of  premiums  received'  for  busi- 
ness done,  in  this  State,  for  the  purpose  of  taxation,  and  this,  not- 
withstanding the  statute  declares  the  term  'gross  premiums'  shall 
include,  in  addition  to  all  other  premiums,  such  premiums  as  are 
collected  from  policies  subsequently  canceled  and  from  reinsurance, 
since  no  'business  is  done'  after  the  cancellation  of  a  policy." 

In  State  v.  Hibernia  Insurance  Co.,  38  La.  Ann  Rep.,  465.  the 
statute  provided  for  an  insurance  license  "based  on  the  grosn  amount 
of  premium,  provided  the  gross  amount  of  annual  premiums  shall 
not  include  unearned  or  returned  premiums  and  re-insurances." 
The  insurance  companies  deducted  as  "unearned  and  returned  pre- 
miums and  re-insurance"  the  rebate  allowed  to  insurers.  It  does 
not  appear  clearly  in  the  opinion  what  this  rebate  was.  The  State 
contended  that  rebates  were  not  to  be  deducted.    The  court  said: 

"But  we  think  it  very  clear  that,  in  using  the  terra  'gross  amount 
of  premiums'  the  law  refers  to  premiums  actually  received  or  earned: 
and  as,  by  the  terms  of  their  contracts,  the  companies  allowing 
such  rebates  only  receive  the  difference  between  the  premium  stipu- 
lated and  the  rebate,  it  seems  clear  that  such  difference  only  consti- 
tutes the  gross  premiums  earned.  The  contracts  are  made  with 
the  full  knowledge  and  understanding  that  such  rebates  are  to  be 
allowed,  and  it  is  a  mistake  for  the  State  to  say  that  they  are  mere 
voluntary   returns   by   the   company." 

Metropolitan  Life  Insurance  Co.  v.  Durenkamp,  23  Ky.  Law  Rep., 
2249,  grew  out  of  an  ordinance  of  the  city  of  Covington  reciuiring 
insurance  companies  to  pay  one  and  one-half  per  cent,  on  premiums 
"received  on  business  done  in  the  city  of  Covipgton  from  a  named 
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date  to  another  named  date."  The  court  held  that  this  meant  pre- 
miums on  now  policies  issued  between  those  dates;  as  otherwise 
no  meaning  would  be  -attached  to  the  words  "on  business  done." 
The  court  said: 

"There  is  no  clearer  or  more  reasonable  rule  of  construction  than 
that  every  clause  or  word  of  an  ordinance  should  be  presumed  to 
have  been  intended  to  have  some  force  and  effect.  And  'ordinances 
levying  taxes  and  imposing  duties  on  citizens  are  to  be  construed 
most  strongly  against  the  government,  and  in  favor  of  the  citizen, 
and  their  provisions  are  not  to  be  extended  by  implication  beyond 
the  clear  import  of  the  language  used,  or  to  enlarge  their  operation 
so  as  to  embrace  matters  not  specifically  pointed  out,  although 
standing  upon  a  close  analogy;'  (Sutherland  on  Statutory  Construc- 
tion, section  361;  United  States  v,  Wigglesworth,  2  Story,  369;)  and 
'statutes  regulating  trade  and  the  conduct  of  merchants  ought  to  be 
perfectly  clear  and  intelligible  to  persons  of  their  description.' 
(Dwaris  on  Statutes,  742.)i" 

The  case  of  Commonwealth  v.  Penn  Mutual  Life  Insurance  Co., 
decided  by  the  appellate  branch  of  the  Court  of  Common  Pleas  of 
Pennsyivanla,  and  reported  in  1  Dauphin  Co.  Rep.,  233,  involved  the 
precise  question  we  have  here.  In  their  opinion  the  question  for 
adjudication  is  stated  as  follows: 

"ThiB  case  was,  by  consent  of  the  parties,  tried  by  the  court  without 
a  jury. 

"it  IS  an  appeal  by  the  defendant  from  the  settlement  of  an  ac- 
count by  the  Auditor  General,  approved  by  the  State  Treasurer,  for 
a  tax  on  net  earnings  or  income  for  the  years  1873  to  1887,  inclusive, 
with  Interest  and  penalties  for  failure  to  report  and  pay.  From  the 
evid€Qce  we  obtain   the  following  finding  of  facts: 

"1.  The  defendant  is  a  mutual  life  insurance  company,  incorpor- 
ated by  the  act  of  assembly  of  the  State  of  Pennsylvania,  ap- 
proved February  24,  1847  (P.  L.,  159),  and  several  supplements 
thereto,  only  one  of  which,  approved  March  11,  1870  (P.  L.,  384), 
nef'd   be   specifically  mentioned. 

"2.  During  the  years  for  which  this  tax  is  claimed,  and  for  many 
years  previous,  the  business  of  the  defendant  was  that  of  mutual 
life  insurance,  on  the  level  premium  plan.  Each  policy  issued,  stipu- 
lated for  the  payment  of  an  annual  premium  graduated  for  a  given 
amount  of  risk,  according  to  the  age  of  the  insured  at  the  date  of 
the  liolicy.  The  rate  of  premium  was  fixed  at  a  figure  higher  than 
that  which  experience  had  shown  to  be  sufficient  to  meet  the  risk. 
The  insured  could  not  be  called  upon  to  pay  more  than  the  rate 
SCI  fixed;  he  might  not  be  called  upon  to  pay  so  much.  In  fact,  he 
never  was  called  upon,  after  the  first  year,  to  pay  it  at  all,  but  an 
Abatement  was  made  at  the  beginning  of  each  year,  the  amount  of 
which  depended  upon  the  calculations  of  the  actuary  applied  to 
the  treasurer's  statement  of  the  business  of  the  preceding  year; 
and  in  making  this  statement,  the  treasurer  always  included  in 
his  figures,  as  though  it  had  been  received  by  the  company,  the 
amount  of  this  abatement,  which  had  been  made  from  the  premiums 
of  the  preceding  year,  and  which  had  not  actually  been  received  by 
the  company.  The  amount  of  the  abatement,  thus  ascertained  by 
the  calculations  of  the  actuary,  applicable  to  the  premiums  of  each 
policy  holder,  was  then  deducted  from  the  amount  of  the  premium 
stipulated  for  in  the  policy,  and  the  balance  only  was  collected  and 
received  by  the  company.  These  abatements  are  called,  on  the 
books  of  the  company,  and  in  its  annual  statements  and  its  re< 
ports  to  the  Insurance  Commissioner,  'dividends  to  policy  holders' 
or  'surplus  to  policy  holders.'  But  they  are,  in  fact,  just  what  we 
have  stated  above." ; 
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.  And  then,  among  other  things,  it  is  said: 

"But  we  think  the  soK^alled  'dividends  to  policy  holders'  are  vpt 
'net  earnings  or  income/  and  do  not  represent  such  earnings,  aivd 
that  defendant  is  not  liable  to  tax  in  respect  to  them.  Notwithstaivd- 
ing  the  mass  of  testimony  and  exhibits  on  this  point,  including  Xhe 
ingenious  questions  of  the  able  counsel  on  either  side,  followed, l>y 
answers  from  the  officers  of  the  company,  called  as  witnesses,  .not 
always  as  clear  or  intelligent  as  might  haVe  been  expected,  the 
facts  are  few  and  simple,  as  we  have  found  them  above. 

"It  is  strenuously  contended  by  the  able  special  counsel  for  the 
Commonwealth,  that,  because  these  abatements  are  entered  on  the 
books  of  the  company  as  'dividends  to  policy  holders'  or  'surplus  to 
policy  holders,'  they,  therefore,  represent  net  earnings  or  income,  and 
furnish  a  measure  of  the  liability  of  the  company  to  taxation.  What- 
ever these  statements  may  be  called,  they  are,  in  renlity,  what  we 
have  stated  in  the  finding  of  facts.  'The  amounts  they  represent 
are  mere  negative  quantities,  abstract  statements  not  of  what  is, 
or  is  to  be  received  or  to  'come  in,'  but  of  what  is  not  to  be  re- 
ceived. The  calculations  are  made  for  the  express  purpose  of  deter- 
mining how  much  of  the  amount  which  the  company  might  receive 
shall  not  be  received,  and  one  of  the  items  which  make  up  the  ap- 
parent amount  upon  the  basis  of  which  this  calculation  is  made,  is 
the  sum  which  was  abated  and  not  received  during  the  preceding 
year.  In  short,  the  whole  proceeding  is  merely  a  method  by  which 
the  books  of  the  company  are  made  to  show  wbat  would  be  the  actual 
gross  debtor  and  creditor  account  of  the  company,  if  the  whole 
amount  of  the  premiums  was  collected  and  a  part  was  afterwards 
returned  to  the  policy  holders,  while  in  fact,  it  is  neither  collected 
nor  returned.  The  reason  for  fixing  the  premium  stipulated  for 
at  a  higher  rate  than  sufficient,  under  ordinary  circumstances,  to 
cover  the  risk  is,  of  course,  that  the  compa'hy  may  be  strong  enough 
to  stand  in  case  of  extraordinary  mortality  among  its  members. 

"It  is  a  fallacy  to  suppose  that  the  real  nature  of  the  transaction 
is,  that  the  policy  holder  pays  his  whole  stipulated  premium,  and 
receives  his  share  of  the  dividend  or  distribution  of  surplus.  The 
relation  between  him  and  the  company  is  not  that  suggested  to  one 
of  the  witnesses  by  the  counsel  for  the  Commonwealth.  This  wit- 
ness was  both  a  salaried  officer  of  the  company  and  a  policy  holder, 
and  he  was  asked  by  counsel,  'if  you  owe  $130  annual  premium 
and  the  company  pay  you  the  amount  of  your  salary  less  this  sum,, 
and  give  you  a  receipt  for  this,  is  it  not  the  same  to  you  as  if  it 
pay  your  salary  in  full  and  you  pay  the  |130?*  The  answer  must 
be,  of  course,  'it  is.'  But  it  is  the  same  only  because  he  happen? 
to  unite  two  characters  in  the  same  person — officer  and  policy  holder. 
The  transaction  is  really  and  essentially  double.  The  officer  gets 
his  whole  salary,  and  the  policy  holder  pays  his  premium.  And  If 
the  salary  were  subject  to  an  income  tax,  honesty  would  require 
that  it  be  all  returned  for  taxation,  and  not  the  amount  less  ihe 
premium  paid. 

"The  mutual  debts  are  of  a  different  nature,  one  from  the  othor, 
and  if  on  suit  for  one,  the  other  was  set  up  in  defense,  it  must  be 
as  a  set-off.  But  if  the  policyholder  were  sued  for  his  annual  pre- 
mium, and  used  the  dividends  as  a  defense,  pro  tanto,  it  would  .be 
by  way  of  recoupment  simply;  not  as  independent  claim  to  balance 
in  part  the  claim  against  him,  but  part  of  the  data  to  show  the 
amount  which  he  really  owed.  This  shows  that  the  'transaction  here 
is    essentially   simple." 

The  difficulty  which  surrounds  the  appellimt  in  this  case,  grows 
out  of  his  method  or  bookkeeping,  and  its  use  of  terms  out  of  their 
ordinary  .signification.    What    really    happened    in    every    case    was 
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tbat  the  stipulated  premium  was  much  larger  than  the  company 
actually  needed  to  carry  the  risk  under  ordinary  condltiohs;  but 
1/  extraordinary  conditions  should  arise,  the  whole  might  be  needed. 
Thus,  if  an  epidemic  swept  over  the  country,  the  losses  among  its 
pplicy  holders  would,  perhaps,  be  abnormal,  and  then  the  company 
would  need  the  full  amount  of  the  contract  premium.  Now,  in  order 
to  prepare  in  advance  against  such  untowaird  contingencies  of  the 
future,  the  company  collected  the  first  year,  the  full  amount  of  the 
premium,  and  set  aside  so  much  of  it  as  was  over-payment,  as  a 
guaranty  against  misfortune;  and  then  said  to  its  policy  holders: 
•*You  need  not  pay  hereafter,  the  full  amount  of  the  stipulated  pre- 
mium, but  may  omit  the  overplus,  because  we  have  already  collected 
from  you  more  than  you  should  have  paid,  under  ordinary  circum- 
stances, and  we  are  holding  that  as  protection  against  extraordinary 
losses.  This  overplus  thus  far,  is  still  on  hand,  and,  as  long  as  it 
remains,  you  will  not  have  to  pay  the  full  amount  of  the  premium." 
The  co'mpany,  on  its  books,  calls  this  a  "dividend,"  and  pretends 
to  credit   the  annual   premium  with  it. 

Now,  the  truth  is,  that  this  over-payment  is  not  a  dividend  in  any 
sense  of  the  term;  nor  is  the  failure  of  the  company  to  collect  the 
full  amount  of  the  premium  in  after  years  a  credit  in  any  sense  of 
the  term.  A  sum  of  money  applied  as  a  credit  can  never  be  used 
for  the  same  purpose  again.  If  I  owe  "A"  fifty  dollars  and  he  owes 
me  five  notes  of  one  hundred  and  fifty  dollars  each,  when  I  credit 
him  on  the  first  ncte  with  the  fifty  dollars  I  owe  him,  he  can  not 
require  me  to  credit  that  same  sum  on  the  remaining  four  notes  asT 
they  fall  due.  But  that  is  Just  what  the  State  is  insisting  on  being 
done  in  this  case.  The  policy  holder  makes  the  over-payment  of  pre- 
mium technically  called  "loading,"  and  the  company  holds  this  sum 
and  calls  it  a  "dividend,"  and  the  State  says  that  this  is  a  crediting 
of  this  same  sum  on  each  of  the  after  accruing  premiums,  and 
should  be  considered  as  so  much  collected  each  year  by  the  com- 
pany,  and   as  having   been   paid   "otherwise"   than   as   cash. 

In  order  to  bring  this  matter  before  our  minds  distinctly,  let  us 
assume  that  in  1900  "A"  takes  out  a  policy  in  the  appellant  com- 
pany, in  which  the  stipulated  premium  is  one  hundred  and  fifty  dol- 
lars per  annum;  that  of  this  sum  one  hundred  dollars  would  be  suf- 
ficient to  carry  the  risk  in  ordinary  times,  and  that  fifty  dollars 
is  what  is  called  "loading"  collected  in  order  to  meet  the  contin- 
gencies of  the  future.  Now,  in  1900,  the  policy  holder  pays  the  full 
amount  of  the  premium — one  hundred  and  fifly  dollars.  After  that 
the  company  says  to  him,  "You  need  only  pay  one  hundred  dollars 
per  annum;  and  as  long  as  the  fifty  dollars  of  over-payment,  you 
made  in  1900.  remains  unexhausted,  your  annual  premium  will  be 
really  one  hundred  dollars,  instead  of  one  hundred  and  fifty  dollars 
as  stated  in  the  policy."  The  account  in  five  years  would  be  stated 
as  follows: 

1900.  Beginning  of  the  insurance  period — premium  paid,  $150  00 

1901.  Premium   paid    100  00 

1902.  Premium   paid    100  00 

1903.  Premium  paid 100  00 

1904.  Premium   paid    100  00 

1905.  Premium   paid    100  00 

Total    $650.00 

Obviously,  the  total  amount  of  money  paid  by  the  policy  holder, 
and  received  by  the  insurance  company,  is  six  hundred  and  fifty 
dollars,  and  it  has  received  no  more,  either  in  cash  or  otherwise; 
and  on  the  sum  so  received  it  is  conceded  that  appellant  has  paid 
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the  tax  due.  Now,  to  tax  the  company  on  the  fifty  dollars  per  year, 
which  it  did  not  collect,  but  left  in  the  pockets  of  its  policy  holders, 
is  to  tac  it  on  money  that  it  never  received,  either  in  cash  or  in 
any  other  manner. 

To  consider  the  over-payment  of  fifty  dollars,  made  at  the  begin- 
ning of  the  contract  period,  as  money  belonging  to  the  policy  holder, 
and  a  credit  to  be  made  each  year  on  the  annual  premium,  is  to 
make  the  same  sum  of  fifty  dollars  pay  in  credits  a  debt  equal 
to  itself  each  year,  during  the  life  of  the  policy.  If  the  policy  con- 
tinued for  twenty  years,  then,  one  sum  of  fifty  dollars  would  pay 
off  and  extinguish  a  thousand  dollars  of  debt  due  for  premiums;  i. 
e.,  each  year  it  would  be  credited  on  the  contract  premium  of  one 
hundred  and  fifty  dollars,  and  reduce  it  to  one  hundred.  So  that, 
as  said  before,  one  sum  could  be  credited  on  annually  accruing 
debts   ad   infinitum. 

If  we  look  only  at  the  method  of  bookkeeping  of  the  appellant 
and  have  regard  only  to  the  terms  it  uses,  there  is  much  in  the 
appearance  of  the  case  thus  presented  to  warrant  the  position  of  the 
Com nron wealth  as  to  its  right  to  tax  the  so-called  "dividends"  said 
to  be  annually  credited  on  the  premiums  due  from  policy  holders; 
but  the  law  looks  below  the  mere  appearance  of  things,  and  has 
regard  to  the  reality;  and  thus  looking,  it  sees  that  the  appellant 
misuses  the  terms  "dividend"  and  "credit,"  and,  as  shown  above, 
pays  no  dividend  and  allows  no  credit;  but  that,  in  reality,  all  that  it 
does  is  to  collect  on  the  first  premium  a  sum  sufficient  to  meet  the 
contingencies  of  any  given  year  of  the  future,  and  then  abstains 
from  collecting  any  further  over-payments  while  tHe  first  remains 
on  hand.  , 

If  it  were  permissible  to  extend  our  investigation  from  the  law 
of  the  case,  into  the  realm  of  economic  policy,  much  might  be  said 
in  favor  of  encouraging  these  so-called  "annual  dividend  paying" 
companies,  who  manage  their  affairs  economically  and  leave  in  the 
pockets  of  the  people  these  misnamed  "dividends"  rather  than,  as 
is  done  by  the  deferred  dividend  companies,  collect  unnecessary 
premiums  and  hold  them  for  long  periods  of  time;  thus  piling  up 
gigantic  sums  of  money  in  our  financial  centers  with  which,  it  is 
charged,  politicians  are  corrupted,  speculation  is  engendered,  and 
the  fair  prospect  of  legitimate  commerce  is  one  day  paralyzed  by 
the  unnatural  stringency  of  the  money  market,  and  on  another  mad- 
dened with  the  intoxication  of  an  equally  unnatural  inflation  of  capi- 
tal; all  in  the  interest  of  the  speculators  and  brokers,  and  detrimen- 
tal to  that  of  the  people  at  large.  But  with  this  phase  of  the  ques- 
tion, we  have  nothing  to  do;  our  duty  is  wholly  performed  by  con- 
struing the  statute  so  as  to  require  the  corporation  to  pay  taxes 
on  every  dollar  it  actually  receives  either  in  "cash  or  otherwise," 
but  not  extending  its  terms  so  as  to  make  it  pay  on  what  it  does 
not  receive,  bnt  leaves  In  the  pockets  of  its  policy  holders. 

For  these  reasons,  the  Judgments  are  reversed  with  directions  to 
dismiss  the  petitions. 

Whole  court  sitthig. 

Chief  Justice   0*Rear  and   Judge   Nunn   dissenting. 
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L0UISVILI4C    ft   NASHVILLE    RAILROAD    CQ..    ftc    t.    SCHMIDT, 

TRUSTEE,  &c. 

(Filed  February  21,  1908— To  be  reported.) 

Railroads  —  Mortgages  —  Trustee  —  Authority  —  Action — ^Reimburse- 
ment— Persons  Liable— <Where  an  unfinished  railroad  executed  to 
another  road  a  lease  upon  its  road  and  also  a  mortgage,  in  order 
to  obtain  funds  to  complete  the  road,  and  the  lessee  executed  a 
mortgage  on  its  earnings  to  the  trustee  for  the  bondholders,  the 
threi3  writings  which  were  executed  simultaneously,  must  be  con- 
Bidered  as  one  contract,  though  the  mortgage  of  the  earnings  con- 
sidered alone,  created  merely  a  dry,  naked  trust,  where  by  the  other 
mortgage,  tho  trustee  was  authorized  to  take  possession  of  the 
road,  which,  under  the  law  then  in  force,  he  could  not  do,  his  only 
remedy  was  to  bring  a  suit  in  equity  as  trustee  against  the  lessee 
road  for  the  benefit  of  his  trust,  and  was  entitled  to  be  reimbursed 
by  the  bondholders  for  the  expenditure  he  was  required,  in  the 
prosecution  of  such  suit,  for  which  the  lessee  road,  as  one  of  the 
bondholders,  was  liable  for  its  proportional  share,  although  the  suit 
was  against  its  wishes  and  not  for  its  benefit. 

Helm  ft  Helm,  Helm  Bruce  ft  Helm  and  BenJ.  D.  Warfield  for  ap- 
pellants. 

Trabue,  Doolan  ft  Cox  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second 
Division. 

Opinion  of  the  court  by  Judge  Settle,  affirming. 

After  many  yeais'  litigation  and  great  expense,  A.  L.  Schmidt, 
as  trustee  for  various  holders  of  bonds  of  the  Northern  Division  of 
the  Cumberland  and  Ohio  Railroad  Company,  appellants'  lessor, 
financially  compelled  of  appellants  an  accounting  for  the  earnings 
it  received  from  its  lease  of  that  company's  road,  accrued  to  July 
1st,  1890,  and  for  the  amount  thereof,  to-wit:  $90,058.34,  appellee 
obtained  Judgment  against  appellant  as  of  March  21st,  1898.  The 
recovery  was  had  under  certain  mortgages  upon  the  road  bed  and 
property  of  the  Northern  Division  of  the  Cumberland  and  Ohio 
Railroad  Company,  and  its  earnings,  received  by  appellant  as  lessee 
of  the  road. 

The  sum  thus  recovered,  less  a  credit  for  250  coupons  and  24 
bonds  of  the  Northern  Division  of  the  Cumberland  and  Ohio  Rail- 
road Company  which  appellant  then  claimed  to  own,  was  paid  by  it 
under  rule  into  court,  and  subsequently  distributed. 

The  order  awarding  the  rule  under  which  appellant  paid  the  mouey 
into  court,  Is  as  follows: 

"But  the  allowance  of  the  said  credit  on  account  of  the  250  coupons, 
and  on  account  of  the  24  bonds,  shall  not  be  taken  and  held  as  ku 
adjudication  by  the  court  herein  that  the  said  Louisville  and  Nash- 
ville Railroad  Company,  as  beneficiary  under  the  trust  held  by  plain- 
tiff, is  exempt  from  or  liable  for  any  part  of  the  charges  and  ex- 
penses of  the  plaintiff  trustee  and  said  trust.  If  it  shall  hereaftei 
appear,  upon  the  distribution  of  the  fund  herein,  that  said  coupons 
should  not  have  been  paid  in  full,  but  should  have  been  paid  pro 
rata  with  other  coupons,  or  that  the  amount  allowed  the  Louisville 
and  Nashville  Ra  Iroad  Company  on  said  24  bonds  is  more  than  the 
pro  rata  share  of  said  bonds,  then  the  amount  of  excessive  payment 
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made  upon  said  coupons  or  upon  said  bonds,  shall  be  adjusted 
In  the  distribution  of  the  fund  herein  wbenever  the  same  shall  be 
made,  so  as  to  equalize  the  beneficiaries  under  the  said  trust  with 
the  Louisville  and  Nashville  Railroad  Company  as  the  owner  of  the 
250  coupons  and  said   24  bonds," 

By  a  subsequent  ruling  of  the  court,  an  accounting  for  earnings 
from  the  same  source  was  required  of  appellant  from  the  year  1S90 
down  to  the  year  1898,  and  after  much  delay  in  the  lower  court,  and 
an  appeal  to  this  court  (Schmidt  v.  L.  &  N.  R.  R.  Co.,  37  Ky.  Law 
Rep.,  21)  appellee  obtained  Judgment  against  appellant  on  March 
1st,  1905,  for  $128,431.75,  with  six  per  cent.  Interest  from  February 
21st,  1903.  When  appellant  was  called  upon  to  settle  this  Judgment 
it  amounted  to  $144,371.36,  and  in  addition,  there  was  due  appellse 
as  ordinary  costs  in  the  action,  $523.10. 

In  settling  this  Judgment,  appellant  claimed  the  right  to  retain 
and  did  retain  $11,549.70  on  account  of  20  bonds  of  the  Northern 
Division  of  the  Cumberland  and  Ohio  Railroad  Company  it  owned 
and  which  it  insisted  should  be  paid  out  of  appellee's  recovery.  These 
bonds  amounted  to  20-250  of  the  amount  recovered  and  after  deduct- 
ing the  $11,549.70,  appellant  paid  appellee  $133,344.76. 

When  the  payment  was  made  the  lower  court  entered  the  follow- 
ing order: 

"The  plaintiCr  claims  that  the  amount  of  $133,344.76,  this  day  paid 
in  by  the  Louisville  and  Nashville  Railroad  Company,  is  not  in  full 
of  ptaintifr*8  claim  under  the  Judgment  herein  rendered  on  March 
Ist,  1905,  and  this  action  Is  retained  on  the  docket  for  the  purpose 
of  hereinafter,  by  proper  proceedings,  determining  that  question  and 
any  other  questions  not  heretofore  finally  disposed  of." 

Later  appellee  filed  in  the  court  below  his  affidavit  setting  forth  the 
items  and  anc-ounts  of  extraordinary  costs,  in  the  matter  of  attorney 
fees,  commissioners'  fees,  and  other  necessary  expenses,  he  was 
compelled  to  incur  in  the  prosecution  of  the  claims  of  his  cestuis 
que  trust,  and  asked  a  rule  against  appellant,  requiring  it  to  pay 
into  court  the  amount  it  retained  when  it  paid  over  the  $133,344.76, 
or  enough  thereof  to  pay  its  (appellant's)'  proportion  of  the  extra- 
ordinary costs  and  expenses  set  forth  in  appellees'  affidavit.  By 
its  response  to  the  rule,  appellant  denied  any  liability  on  its  part 
for  the  co;>ts  and  expenses  sought  to  be  recovered  and  presented 
various  reasons  for  Its  unwillingness  to  pay  them;  the  principal 
ones  being  that  appellee,  Schmidt,  was  given  no  authority  express- 
or  implied,  by  the  instrument  making  him  a  trustee,  to  bring  or 
maintain  the  action  in  which  such  costs  were  incurred;  that  the 
interests  of  the  trustee  and  his  co-plaintiffs  all  the  while  were  ad- 
verse to  those  of  appellant,  and  that  throughout  the  litigation  appel- 
lant liras  represented  by  counsel  of  its  own  choosing. 

The  response  of  appellant  was  held  insufficient,  the  rule  made 
absolute  and  Judgment  entered  compelling  appellant  to  pay  the  costs 
claimed  under  the  rule,  amounting,  altogether  to  $8,901,  with  six 
per  cent  interest  on  $6,670  thereof  from  June  30th,  1900,  and  like 
interest  on  $2,231  thereof  from  March  1st,  1905.  Appellant  com- 
plains of  that  Judgment  and  by  this  appeal  seeks  its  reversal. 

The  several  items  embraced  in  the  aggregate  of  costs  for  which 
appellee  was  given  Judgment,  appear  to  be  correct  charges  and  such 
in  amount  as  should  be  apportioned  to  and  accounted  for  by  appel- 
lant. 

We  find  in  the  record  an  opinion  written  by  the  Judge  of  the  cir- 
cuit court,  which  sets  forth  hia  views  upon  the  questions  of  law 
arising  on  the  rule  and  response  supported  by  abundant  authority. 
A  careful  reading  of  the  opinion  convinces  us  of  the  soundness  of 
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the  conclusions  therein  expressed;  for  which  reason,  and  because 
It  aptly  expresses  our  views  upon  the  questions  involved,  we  adopt 
and  make  it  a  part  of  this  opinion.    The  opinion  Is  as  follows: 

"In  support  of  defendant's  response  to  the  rule,  it  is  earnestly  con- 
tended that  the  mortgage  of  the  earnings  does  not  impose  any  duty 
upon  the  trustee  and  under  it  he  had  no  authority  to  sue  as  trustee 
alone,  and  that  the  instrument  merely  created  a  naked  or  dry  trust. 
From  this  viewpoint  it  is  urged  that  the  action  was  maintained  by 
the  bondholders  and  by  Schmidt  in  his  individual  right  as  a  bond- 
holder, associated  with  other  bondholders,  and  as  the  proceeding  was 
not  for  the  benefit  of  the  defendant,  and  was  contrary  to  its  wishes, 
the  rule  underlying  the  case  of  Thirwell  v.  Campbell,  11  Bush,  is  here 
applicable.  Counsel  in  this  contention  has  fallen  into  the  error  of 
considering  the  mortgage  of  the  earnings  by  itself  and  not  in  con- 
nection with  the  other  contracts  and  deeds  made  by  the  parties  con- 
temporaneously. The  mortgage  of  the  earnings  standing  alone  would 
indeed  create  only  a  naked  trust  in  Speed,  or  Schmidt,  his  successor, 
but  the  Court  of  Appeals  has  said  in  L.  &  N.  R.  R.  Co.  v.  Schmidt, 
112  Ky.,  721.  23  Ky.  Law  Rep.,  2097: 

"  'It  has  been  held  by  this  court  several  times  that  these  papers 
executed  contemporaneously  not  only  for  the  benefit  of  the  lessor  and 
lessee,  but  also  for  the  benefit  of  the  bondholders,  must  be  read  to- 
gether as  one  contract  citing  four  previous  decisions  of  the  court 
upon  these  same  contracts  to  the  same  effect.'  (Phillips  v.  C.  &  O. 
Ry.  Co.,  110  Ky.,  33.) 

"Looking,  therefore,  to  the  other  instruments  and  particularly  to 
the  other  mortgage  made  to  the  same  trustee,  dated  July  2nd,  1879, 
we  find  many  important  duties  devolving  upon  the  trustees  in  the 
event  of  a  default  in  the*  payment  of  the  interest  upon  the  bonds. 
By  that  instrument,  the  trustee  is  authorized,  after  such  default  in 
the  mortgagor,  to  enter  upon  and  take  possession  of  the  railroad,  and 
its  franchises  and  property  and  operate  the  road,  or,  under  certain 
circumstances,  to  sell  the  property.  Under  the  law  of  this  State,  exist- 
ing at  that  time  and  now  in  force,  the  mortgagee  could  not  take  pos- 
session, but  was  compelled  to  enforce  his  lien  by  a  suit  in  equity. 
A  fair  construction  of  that  instrument  made  the  trustee  the  active 
and  responsible  representative  of  the  bond-holders,  and  he  was  under 
said  deed,  by  implication,  clothed  with  authority  to  institute  and  con- 
duct any  suit  for  or  on  behalf  of  his  trust  as  might  become  neces- 
sary for  the  preservation  of  the  estate  committed  to  him  or  for  the 
benefit  of  his  cestuis  que  trust,  the  bondholders.  The  mortgage  of 
the  earnings  was  an  addenda  to  the  original  mortgage,  and  gave  the 
bondholders  additional  security,  and  must  be  read  with  the  mortgage 
of  July  2nd.  1879. 

"An  examination  of  this  record  shows  that,  although  the  trustee, 
Schmidt,  formally  associated  with  him  some  of  the  holders  of  the 
bonds  in  the  institution  of  the  proceedings  and  sued  alone  in  his 
own  right  .ns  a  bondholder,  he  has,  nevertheless,  throughout  this 
long  litigation,  prosecuted  the  action  as  trustee  and  recovered  as 
such.  The  bondholders  associated  with  him  formally  in  the  peti- 
tion, have  not  been  seen  or  heard  from  so  far  as  the  record  befo.'e 
me  shows,  since  the  filing  of  the  petition,  and  from  start  to  finish 
the  trustee  has  borne  the  heat  and  burdvin  of  the  contest. 

"The  respondent  or  d"efendant  resisted  the  efforts  of  the  trustee  as 
lessee  of  the  mortgagor,  and  not  as  bondholder.  If  this  controversy 
had  been  between  the  trustee  and  a  bond-holder  for  an  adjustment 
•f  some  difference  between  them,  then  the  action  would  have  been 
what  is  characterized  in  equity  practice  as  litigious,  and  only  ordi- 
nary costs  would  have  been  allowed,  but  the  controversy  wai  not 
between  the  trustee  and  a  bondholder.  It  was  between  the  trustee, 
seeking  to  carry  out  the  provisions  of  the  trust,  against  one  in  open 
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hostility  to  tlie  trust,  seeking  to  defeat  Its  provisions,  although  itjelf 
a  small  holder  of  bonds  and  interest  coupons. 

"The  entire  question  at  bar  seems  to  have  been  thoroughly  gone 
into  and  disposed  of  by  the  Court  of  Appeals  in  the  case  of  Phillips 
V.  The  Southern  Division  of  the  C.  &  O.  Ry.  Co.,  110  Ky..  33.  TAe 
defendant  in  this  proceeding  was  a  defendant  owning  all  the  issue 
of  bonds,  amounting  to  three  thousand  dollars,  except  ttve  hundred 
dollars  thereof,  and  one  of  the  contentions  made  was,  that  the  action 
should  not  be  allowed,  as  'It  will  put  the  C  &  O.  or  L.  &  N.  to  a 
great  expense  in  the  matter  of  fees  to  the  trustee  and  his  attorney.' 

Answering  this  the  court  said: 

"That  certainly  Is  no  argument  against  the  sufficiency  of  the  peti- 
tion, or  in  favor  of  the  right  of  appellee  to  maintain  its  plea  in  abate- 
ment. The  parties  to  the  lease  and  mortgage  contemplated  that  ^l 
was  possible  that  Just  such  a  condition  would  arise,  which  would 
render  this  action  necessary;  and  that  to  administer  the  trust  and  to 
enforce  the  provisions  of  the  contract  the  trustees  would  be  entitled 
to  compensation,  and  likewise  the  attorneys  which  it  might  be  neces- 
sary to  employ.  Hence  it  was  expressly  agreed  by  the  parties  thai 
this  expense  was  to  be  paid  before  anything  else,  out  of  the  procee^^s 
of  the  mortgaged  property.  The  parties  to  that  contract  should  not 
complain  of  the  expense  which  may  be  incurred,  for  they  .had  reason 
to  believe  such  might  be  incurred,  and  provided  for  its  liquidation. 
It  is  likewise  without  reason  to  complain  of  the  trustee  proceeding 
to  do  the  very  thing  which  the  contracting  parties  made  it  his  duty 
to  do,  to-wit:  to  look  to  the  collection  of  the  fund  to  pay  the  bonds, 
receive  the  net  income  for  operating  the  road  under  the  lea^:e,  to 
cancel  the  bonds  when  paid,  and,  if  there  was  default  in  their  pay- 
ment, to  forthwith  institute  a  proceeding  like  this  one. 

"The  only  difference  between  this  case  and  the  case  there  decided 
was,  that  in  that  mortgage,  it  was  expressly  provided  for  compensa- 
tion to  the  trustee  and  for  his  costs;  in  this  case,  the  deed  is  silent 
as  to  the  compensation  for  the  trustee  or  the  re-imbursement  of  costs 
and  expenses.  When  the  contract  creating  the  trust  was  executed 
there  arose  an  implied  obligation  on  the  part  of  the  holders  of  bonds 
that  the  trustee  should  be  re-imbursed  any  necessary  expenditures 
he  mignt  be  required  to  make  in  the  discharge  of  the  duties  cast 
upon  him  as  such  trustee.  It  formed  a  part  of  the  consideration 
between  the  trustee  and  his  cestuis  que  trust,  and  bound  the  holder 
of  each  bond  or  Interest  coupon. 

"The  recovery  was  by  the  trustee  and  for  the  trust  estate,  and  the 
moiiey  withheld  bv  the  respondent,  as  the  owner  of  the  bonds,  was  a 
part  of  the  recovery,  and  it  should  bear  its  proportion  of  the  costs. 
The  response  is  adjudged  insufficient  and  rule  made  absolute." 

Judgment  affirmed. 

Whole  court,  except  Judge  Barker,  sitting. 


O'BRYAN,  &c.  V.  HIGHLAND  APARTMENT  CO. 

(Filed  February  28,  1908 — To  be  reported.) 

1.  Municipalities — City  Ordinances — Building  Permits—Reasonable 
Regulations — Avoiding  Fires — The  courts  recognize  the  right  of  cities, 
under  the  police  power,  to  make  rules  and  regulations  necessary  to 
protect  th^  health  and  morals  of  the  city,  and  such  as  may  te  neces- 
sary to  prevent  the  speading  of  fires;  the  only  restiiction  being 
that  in  passing  such  ordinances  is  that  they  shall  be  rea»onabl3.  The 
use  of  one's  property,  under  the  law,  means  such  use  and  enjoyment 
as  wi)l  not  unnecessarily  endanger  or  destroy  the  property  of  others. 
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2.  Same — Property  Owner — Injunction — A  property  owner  luay  sue 
and  enjoin  tzie  erection  of  a  building  in  violation  of  the  reasonable 
building  regulations  of  the  city  required  by  its  ordinances. 

3.  Same — Reasonable  Regulations — An  ordinance  of  a  city  denying 
the  right  to  erect  a  frame  building  therein,  without  a  written  per- 
mit from  the  building  inspector,  and  within  the  fire  limits  of  the  city, 
held  to  be  a  reasonable  regulation. 

4.  Building  Permits — Revocation  by  Inspector — A  permit  to  erect  a 
building,  given  by  the  building  inspector  under  a  misstatement  or 
misconception  of  the  facts  may  be  withdrawn  or  revoked  by  the  In- 
spector. 

5.  Building  Inspector — Control  of  Board  of  Safety — Right  to  Cancel 
Permits— Under  Kentucky  Statutes  1903,  section  2861,  the  building 
inspector  of  a  city  is  subject  to  the  order  of  the  Board  of  Public 
Safety,  and  where  complaint  is  made  to  suca  board,  it  may  decide 
that  the  inspector  had  no  right  to  issue  such  certiYcate  because  in 
violation  of  the  building  ordinances,  and  sucii  board  may  cancel  the 
certificate,  though  the  work  on  the  building  may  have  commenced. 

Gibson,  Marshall  &  Gibson  for  plaintiffs. 

J.  W.  S.  Clements  for  defendant. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Di- 
vision. 

Opinion  of  the  court  by  Judge  Lassing.  (In  Chambers.)  Refusing 
to  dissolve  injunction. 

The  appellee  is  the  owner  of  a  large  stone  and  brick  building, 
used  as  an  apartment  house,  situated  on  Cherokee  road,  in  Louis- 
ville. The  building  occupies  practically  the  entire  lot  owned  by 
appellee,  and  runs  from  the  street  back  to  an  alley.  On  the  west  of 
this  building  appellants  own  a  lot  which  likewise  runs  from  the  street 
back  to  the  alley.  Upon  a  portion  of  their  lot,  fronting  on  the  street, 
is  a  residence,  in  the  rear  of  which  is  a  frame  stable.  There  is  a 
vacant  space  or  lot  between  appellants'  residence  and  appellee's 
building.  T^nis  space  is  thirty  or  more  feet  in  width.  Sometime 
prior  to  December  6,  1907,  appellants  made  application  to  the  build- 
ing inspector  of  Louisville,  for  a  permit  to  build  a  stable  upon  this 
vacant  lot  owned  by  her,  and  the  permit  granting  her  the  right  to 
erect  a  frame  stable  thereon  was  issued  to  her.  Upon  learning  that 
such  a  permit  had  been  issued  appellee  protested  and  sought  to  have 
the  building  inspector  revoke  the  permit.  When  his  attention  was 
called  to  the  fact  that  tie  stable,  as  proposed  to  be  erected,  would  be 
within  less  than  sixty  feet  of  appellee's  apartment  house,  the  in- 
spector ordered  that  the  work  on  the  stable  should  be  suspended 
pending  investigation.  Following  the  issuing  of  this  order,  appellants 
applied  for,  and  secured,  a  permit  to  erect  a  dwelling  upon  the  va- 
cant lot  fronting  on  the  street.  Having  secured  a  permit  to  erect  a 
dwelling,  appellants  proceeded  to  build  the  btable,  and  appellee  applied 
for,  and  was  granted  a  temporary  restraining  order,  enjoining  ap- 
pellants from  building  the  stable.  Following  the  granting  of  this  re- 
straining order  the  Board  of  Public  Safety,  on  application  by  appellee, 
took  the  matter  up.  and  after  hearing,  directed  the  inspector  to  cancel 
the  permit  to  build  the  stable,  and,  acting  under  this  order,  the  per- 
mit was  canceled  by  the  inspector  and  appellants  notified  of  this  fact. 
The  temporary  restraining  order  was,  upon  hearing,  continued  la 
force,  and  the  case  is  now  brought  before  me,  seeking  to  have  the 

injunction  dissolved.  ^  ...  ,.,  ^ 

Four  questions  are  raised.    First,  that  the  ordinances,  upon  which 

appellee   basis   its  contention,   are   unconstitutional;    second,   that   If 
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the  ordinances  are  not  unconstitutional,  appellee  has  no  right  to  main- 
tain tie  act.on,  but  that  it  must  be  prosecuted  in  the  name  of  the 
clly;  th!:d.  that  the  permit  to  erect  the  stable  having  been  granted^ 
and  work  having  been  begun,  it  can  not  thereafter  be  revoked;  and, 
fourth,  that  the  ordinances  upon  which  appellee  relies  do  not  govern 
or  regulate  the  character  of  building  which  appellants  contemplated 
erecting. 

Courts  of  last  resort  generally  recognize  the  right  of  municipalities 
to  pass  all  reasoable  rules  and  regulations  that  may  be  necessary 
to  protect  the  health  and  morals  of  the  city,  and  to  make  such  regu- 
lations as  may  be  necesary  to  prevent  the  spreading  of  fires,  and  pro- 
tect property  within  the  corporate  limits.  The  exercise  of  these 
functions,  on  the  part  of  the  municipality,  is  under  the  police  power, 
and  the  only  re^riction  and  limitation  thrown  around  the  act  of  the 
municipality  in  passing  such  ordinances,  is  that  they  shall  be  reason- 
able. This  principle  was  distinctly  recognized  by  this  court  in  the 
late  case  of  Tilford,  Building  Inspector  v.  Belknap,  31  Ky.  Law  Rep., 
662,  in  wio/ich  Judge  Settle,  speaking  for  the  court,  said: 

"It  goes  without  saying  that,  in  the  exercise  of  its  governmental 
functions  and  under  the  police  power,  a  municipality  may  enact  ordi- 
nances for  the  safety  of  the  •public.     ♦     •     ♦ 

"This  includes  the  right  to  establish,  by  ordinance,  rules  and  regu- 
lations to  prevent  the  spreading  of  fires,  and  for  the  protection  of 
property  within  the  corporate  limits,  but  such  rules  and  regulations 
must  be  reasonable." 

In  8  "Cyc.,*'  page  1062,  this  right  of  the  city  to  pass  such  reasonable 
rules  and  regulations  as  are  necessary  for  the  protection  of  property, 
is  tnvLS  stated: 

"A  city  may,  by  ordinance,  forbid  the  erection,  alteration,  or  repair 
of  buildings  within  certain  districts  or  boundaries  without  denying 
the  equal  protection  of  the  law,  as  such  regulations  are  within  the 
police  power." 

This  right,  qualified  only  to  the  extent  that  the  rules  and  regula- 
tions shall  be  reasonable,  is  now  recognized  by  courts  of  last  resort 
with  such  a  degree  of  uniformity  as  to  justify  the  conclusion  that  it 
18  general. 

In  determining  whether  or  not  t^ne  ordinances  under  consideration 
are  {Constitutional  the  only  proper  and  legitimate  subject  of  inquiry  is, 
are  they  reasonable?  If  they  are  reasonable,  then  the  municipality 
clearly  had  the  right,  in  the  exercise  of  its  police  power,  to  pass  them, 
and  the  wisdom  of  its  so  doing,  is  not  a  subject  of  judicial  investigation. 
The  law  presumes  that  in  the  enactment  of  public  ordinances  the 
municipality,  through  its  legislative  boards,  acts  in  good  faith  and 
for  me  best  interests  of  its  citizens,  and,  therefore,  so  long  >&&  the 
tM^inances  are  reasonable  a  citizen  may  not  complain  even  though 
by  reason  thereof  his  unlimited  and  unrestrained  use  and  enjoyment 
of  his  property  is,  to  some  extent,  abridged  or  denied.  The  idea  of 
absolutism  in  the  use  and  enjoyment  of  our  property  has  long  since 
been  exploded,  and  the  now  well  recognized  doctrine  is  that,  the  use 
and  enjoyment  of  our  property  guaranteed  by  the  Constitutions,  State 
and  Federal,  means  such  use  and  enjoyment  as  will  not  unnecessarily 
endanger  or  destroy-  the  property  of  others.  The  ordinances  in- 
volved in  this  controversy  are  sections  15,  64,  65  and  70.  Section  15 
provides: 

"That  no  excavation  anall  be  commenced,  no  wall,  structure,  build- 
ing, p'rt  or  parts  thereof,  or  sign  board  exceeding  ten  feet  in  height, 
shall  be  built,  constructed,  altered,  repaired  or  removed  in  said  city 
until  a  permit  has  been  issued  for  the  proposed  work  by  the  building 
inspector.*' 

Section  64  provides:  "No  frame  dwelling,  building,  or  structure 
shall  be  erected  in  the  city  of  Louisville  without  a  written  permit 
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from  the  building  Inspector;  and  it  is  further  provided  that  no  frame 
dwelling,  building  or  structure  shall  be  erected  within  the  *flre 
limits'  of  the  city  of  Louisville." 

Section  65  provides:  "No  frame,  veneered,  iron  clad  or  any  build- 
ing, the  enclosing  walls  of  which  are  constructed  of  combustible 
material,  shall  be  erected,  moved  or  remodeled  within  the  'fire  limi  s' 
of  the  city  of  Louisville,  or  repaired  when  damaged  to  the  extent  of 
50  per  cent.,  exclusive  of  the  foundation,  of  its  value  by  fire  or 
decay,  and  no  such  building  shall  be  erected,  or  moved  without  the 
*fire  limits'  of  the  city  of  Louisville  within  sixty  feet  of  any  permanent 
brick,  stone,  concrete  or  iron  building,  and  no  frame,  veneered,  or 
Iron  clad  building  erected  beyond  the  fire  limits  of  the  city  of  Louis- 
ville prior  to  the  enactment  of  this  ordinance,  and  situated  witmin 
sixty  feet  of  any  permanent  brick,  stone,  concrete  or  iron  building 
shall  be  enlarged,  remodeled,  moved  or  repaired,  when  damaged  by 
fire  or  decay,  to  the  extent  of  50  per  cent.,  exclusive  of  the  foundation, 
of  its  value,  without  the  written  permission  of  the  inspector  of  build- 
ings." 

Section  70  provides:  "That  wooden  structures  not  more  than  two 
stories  h!gh,  the  highest  point  of  the  roof  not  exceeding  twenty-eight 
feet  above  the  grade  of  the  public  alley,  and  not  more  than  twenty- 
fl\e  feet  square  on  the  ground  floor,  may  be  erected  on  the  rear  of 
a  lot  at  a  point  where  such  lot  abuts  the  public  alley  and  used  only 
for  servants'  quarters,  privy,  stable,  coal  house,  laundry,  &c.,  with- 
out the  fire  limits  of  the  city  of  Louisville." 

It  is  conceded  that  the  proposed  building  is  located  without  the 
"fire  limits,"  but  within  the  city  limits  of  the  city  of  Louisville.  In 
order  that  these  four  sections  of  the  ordinances  of  the  city  of  Louis- 
ville, governing  and  controlling  the  erection  of  building's  within  the 
city  limits,  may  be  thoroughly  understood,  they  must  be  read  and 
construed  together,  for  it  is  only  in  this  way  that  the  purpose,  aim 
and  intent  of  the  city  government,  in  their  enactment,  can  be  arrived 
at.  It  will  be  observed  that  section  64  denies  to  the  propeity  holder, 
unqualifiedly,  the  right  to  erect  any  frame  dwelling,  building  or  struc- 
ture within  the  city  of  Louisville,  without  the  written  permission  of  the 
building  Inspector  so  to  do,  and  denies  absolutely  the  right  to  erect 
any  frame  dwelling,  building  or  structure  within  that  portion  of  the 
city  embraced  within  what  is  known  as  the  "fire  limits." 

Section  15  denies  the  right  of  the  owner  to  build,  alter  or  lemove 
any  building  or  sign  board,  exceeding  ten  feet  In  height,  anywhere 
within  the  city  limits  until  a  permit  has  been  applied  for  and  isiued 
by  the  building  inspector. 

Section  65  provides,  among  other  things,  that  no  frame,  veneorc.d, 
iron  clad,  or  any  building,  the  enclosing  walls  of  which  are  con- 
structed of  combustible  material,  shall  be  erected  or  moved  without 
the  "fire  limits"  of  the  city  of  Louisville,  within  sixty  feet  of  any  per- 
manent brick,  stone,  concrete  or  iron  building  without  the  written 
permission  of  the  building  inspector. 

Section  70  provides  for  the  erection  of  wooden  structures  for  cer- 
tain designated  purposes  on  the  rear  of  lots  without  the  fire  limits, 
and,  when  considered  by  itself,  this  section  would  support  the  com- 
tention  of  appellants,  but,  when  read  In  connection  with  sections  15, 
64  and  65,  the  purpose  and  meaning  of  section  70  is  clear.  It  is  the 
duty  otf  the  building  Inspector  to  see  to  it  that  all  proposed  buildings 
within  the  city  limits  conform  to  the  requirements  of  these  ordinances, 
the  first  one  of  which  is  that  no  building,  other  than  a  sign  board, 
not  exceeding  ten  feet  in  height,  shall  be  erected  within  the  city 
limits  unless  a  permit  Is  first  procured  authorizing  same.  This,  I 
take  it.  Is  not  an  unreasonable  regulation.  When  we  consider  that 
in  the  growth  and  development  of  a  city  covering,  as  in  this  case,  a 
large  territory,  many  buildings  are  necessarily  at  all  times,  durlns 
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seasonable  weather,  in  process  of  erection  or  construction,  and  in 
order  that  the  city  may  be  enabled  to  protect  its  citize'iis  against 
the  ravages  of  fire  it  is  absolutely  indispensable  that  the  city  au- 
thorities should  know  in  advance  the  character  of  the  building  which 
any  lot  holder  may  propose  to  erect  upon  his  premises.  Now  when 
section  70  is  read  in  connection  with  section  15,  it  is  unnecessary, 
and  would  be  surplusage,  to  have  added  thereto  the  provisions  of 
section  15,  for,  as  above  stated,  they  must  be  read  together,  and, 
when  it  is  stated  in  section  15  that  no  building  or  structure  shall  be 
erected  in  the  city  until  a  permit  is  first  procured  so  to  do,  It  is  wholly 
unnecessary  to  have  this  same  subject-matter  incorporated  in  each  fol- 
lowing section.  Under  section  70  a  lot  owner  may,  having  first  complied 
with  the  provisions  of  section  15,  erect  on  the  rear  of  his  lot,  a  frame 
building,  provided  his  right  to  do  so  is  not  denied  by  section  65, 
which  must  be  read  in  connection  with  sections  15  and  70.  Reading 
these  three  sections  together,  and  uniting  them  the  one  with  the 
other,  as  they  must  be  in  order  to  determine  appellants*  rights,  we 
have  the  following:  A  property  owner,  living  within  the  city  of 
Louisville,  and  without  the  "fire  limits,"  having  first  procured  a 
permit  allowing  him  to  do  so,  may  erect  on  the  rear  of  his  lot,  where 
said  lot  abuts  on  the  public  alley,  a  wooden  structure  not  more  than 
two  stories  high,  the  highest  point  of  the  roof  not  exceeding  twenty- 
eight  feet  above  the  grade  of  the  public  alley,  and  not  more  than  twenty- 
five  feet  square  on  the  ground  fioor,  to  be  used  for  servants'  quarters, 
privy,  stable,  coal  house,  laundry,  &c.,  provided  said  proposed  struc- 
ture is  not  within  sixty  feet  of  any  permanent  brick,  stone,  concrete 
or  iron  building. 

By  section  64  it  will  be  observed  that  the  property  owner  is  denied 
absolutely  the  right  to  build  any  frame  building  or  structure  of  what- 
ever kind  or  nature  within  what  is  known  as  the  "fire  limits."  This 
regulation  is  for  the  protection  of  the  public — ^for  the  general  good 
of  the  city — 'and  is  based  upon  the  past  experience  of  municipal  au- 
thorities that,  in  the  more  thickly  settled  portions  of  a  city,  which 
are  the  parts  embraced  within  the  "fire  limits,"  fires  are  prevented 
and  controlled  only  by  the  exercise  of  the  most  rigid  rules  and  regu- 
lations; the  most  important  of  which  is  that  which  requires  that  all 
buildings  and  structures  within  such  territory  be  constructed,  as  far 
as  postble,  out  of  incombustible  material.  When  these  requirements 
are  strictly  observed  and  enforced,  and  an  adequate  fire  department 
is  maintained,  the  danger  from  fire,  though  still  great,  is  reduced  to 
its  minimum.  Now,  in  the  out-lying  districts  of  a  city  the  danger 
from  fire  is  not  so  great  for  the  reason  that  the  buildings  are  not  so 
close  together,  and  as  long  as  they  are  kept  separated,  the  one  from 
the  other,  the  danger  of  a  confiagration  in  case  of  fire  Is  lessened, 
but  as  the  city  grows  and  develops  these  out-lying  districts  become 
built  up  and  more  thickly  settled;  structures  of  a  more  permanent 
character,  built  of  more  durable  material,  gradually  take  the  place  of 
temporary  or  wooden  structures,  and  hence,  section  65  provides  that 
no  wooden  structure  shall  be  built,  even  upon  the  rear  of  a  lot  within 
less  than  sixty  feet  of  a  permanent  structure,  the  walls  of  which  are 
constructed  of  some  non-lnfiammable  material,  such  as  brick,  stone, 
coiicrete  or  iron.  I  am  of  opinion  that  such  regulations  are  not  only 
not  unreasonable,  but  are  wise  and  highly  beneficial  to  the  general 
welfare  and  protection  of  the  property  and  lives  of  the  citizens  of  the 
municipality.  Similar  provisions  have  been  approved  and  upheld  in 
the  cases  of  Eureka  City  v.  Wilson,  15  Utah,  67;  Lemon  v.  Guthrie 
Center,  113  Iowa,  36;  Fire  Department  of  New  York  v.  Gilmore,  149 
N.  Y.,  453;  Coffman  v.  Stein,  138  Ind.,  49,  and  the  First  National  Bank 
of  Mt.  Vernon  v.  Sarrls,  129  Ind.,  201. 

The  next  question  is,  has  appellee  the  right  to  maintain  this 
suit?    Under  the  general  principle  that  for  every  wrong  there  is  a 
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remedy,  one,  feeling  himself  aggrieved,  has  a  right  to  go  into  court 
and  have  it  determined  whether  or  not  he  has  cause  for  redress.  Our 
court,  so  far  as  I  am  advised,  has  not  passed  upon  this  direct  ques- 
tion, but  it  has  been  many  times  passed  upon  by  courts  of  last  resort 
in  other  States.  In  the  case  of  the  First  National  Bank  of  Mt.  Ver- 
non V.  Sarrls  (Ind.),  28  Am.  St.,  185,  it  was  held  that  an  injunction 
would  lie  at  the  suit  of  a  property  holder  to  prevent  the  rebuilding 
or  repairing  of  wooden  buildings  in  violation  of  a  municipal  ordi- 
nance establishing  ''fire  limits,"  &c.,  and,  in  the  case  of  Cofifman  v. 
Stein  (Ind.),  46  Am.  St.,  368,  it  was  held  that  a  property  owner  has 
a  right  to  enjoin  the  removal  of  a  wooden  building  to  a  place  within 
the  "fire  limits"  in  violation  of  a  city  ordinance  forbidding  it.  In 
the  case  of  Grl&wold  v.  Brega  (111.),  52  Am.  St.,  350,  it  was  held  that 
neighboring  property  owners  might  enjoin  one  from  moving  a  wooden 
building  to  a  point  within  the  "fire  limits"  in  violation  of  an  ordinance 
regulating  such  removal.  In  this  last  case  it  was  held  that  property 
owners  might  enjoin  not  only  the  one  seeking  to  so  remove  the 
building,  but  might  enjoin  the  city  from  issuing  a  permit  authorizing 
it  to  be  removed.  These  are  all  well  considered  cases,  and  there  is 
good  reason  and  common  sense  in  the  rule  which  permits  a  property 
owner,  who  feels  that  his  property  is  about  to  be  injured  and  that  its 
danger  and  risk  from  loss  by  fire  will  be  materially  increased  by  the 
erection  of  the  proposed  frame  building,  to  take  such  steps  as  are 
necessary  to  compel  the  one  seeking  to  erect  the  building  to  do  so 
in  strict  conformity  with  the  reasonable  rules  and  regulations  of  the 
city,  applicable  thereto. 

The  contention  of  appellants  that  the  permit  to  build,  having  once 
been  issued,  can  not  be  revoked,  is  not  well  taken.  It  is  evident  from 
the  facts  in  this  case  that,  at  the  time  the  permit  was  issued,  either  the 
building  inspector  was  not  thoroughly  familiar  with  his  duties  in 
the  premises,  or  else  he  issued  the  permit  under  a  mis-statement  or 
mdsconception  of  the  facts;  I  am  inclined  to  the  opinion  that  tlie 
latter  is  the  correct  theory,  for  as  soon  as  he  was  notified  that  tlie 
proposed  building  was  within  sixty  feet  of  a  permanent  structure, 
and,  therefore,  came  within  the  inhibition  of  section  65,  above  quoted, 
he  at  once  notified  appellants  to  discontinue  the  work  until  an  investi- 
gation could  be  made.  Therefore,  the  permit  was  issued  without 
right  or  uu^hority  in  law,  and  was  in  direct  conflict  with  and  a  viola- 
tion of  the  plain  provision  of  the  law,  as  set  out  In  section  65,  and 
being  so  issued,  if  appellants  procured  the  permit  without  giving  tt> 
the  building  inspector  a  full  exhibit  of  the  facts,  they  can  not  now 
complain  because  it  is  withdrawn  or  revoked.  However,  it  appears 
in  the  record  that  this  permit  was  ordered  revoked  and  canceled  by 
the  Board  of  Public  Safety.  Under  section  2861,  of  the  Kentucky 
Statutes,  this  board,  among  other  duties,  has  exclusive  control  of 
the  department  of  buildings  and  the  building  inspector  is,  therefore, 
subject  to  the  order  and  direction  of  the  Board  of  Public  Safety,  and 
this  board,  complaint  having  been  lodged  with  it,  heard  the  right 
of  the  building  inspector  to  issue  the  permit  in  question,  and  after 
•a  hearing,  that  he  had  no  such  right  and  directed  the  permit  canceled. 
The  Board  of  Public  Safety,  having  exclusive  control  of  this  depart- 
ment of  the  city  government,  being  clothed  with  full  power  and  au- 
thority to  see  that  the  ordinances  governing  and  controlling  and  regu- 
lating the  department  of  buildings  were  carried  into  effect,  determined 
that  this  permit  was  improperly  granted,  and,  directed  it  to  be  can- 
celed. I  am  of  opinion  that  the  Board  of  Public  Safety,  in  so  doing, 
acted  clearly  within  the  line  of  its  duty,  and  aside  from  this,  I  am  of 
opinion  that  if  the  building  inspector  himself,  on  his  own  initiative, 
had  canceled  this  permit,  appellants  could  not  complain,  for  if  he  had 
a  discretion  in  the  matter,  which  he  could  exercise  in  granting  the 
permit,  if  he  had  exercised  this  discretion  upon  a  mistake  of  fact. 
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upon  discovering  that  he  had  done  so,  he  would  clearly  have  a  right 
to  revoke  the  permit. 

The  fourth  objection  urged  by  appellants  has  already  been  answered 
in  passing  upon  the  first,  wherein  it  is  held  that  no  building  of  any 
character,  other  than  the  erection  of  sign  boards,  not  exceeding  ten 
feet  in  height,  can  be  conducted  or  carried  on  within  the  city  limits 
unless  a  permit  has  first  been  procured  so  to  do. 

On  the  whole  case,  I  am  of  opinion  that  the  injunction  should  be  not 
dissolved.  In  this  conclusion  I  am  joined  by  ali  my  associates  on  the 
bpnch,  except  Judge  O'Rear,  who  was  not  present,  and  Judge  Settle, 
who,  for  personal  reasons,  did  not  sit  in  the  case. 


BRUMMETT    v.    COMMONWEALTH. 
(Filed  March  19,  1908— Not  to  be  reported.) 

1.  Homicide  —  Joint  Indictment  —  Separate  Trial  —  Proof  of  Con- 
spiracy— Declaration  of  Co-conspirator--<Jompetency — In  the  trial  of 
B.,  jointly  indicted  with  H.,  for  the  murder  of  W.,  in  which  a  con- 
spiracy is  charged,  evidence  of  a  statement  made  by  B.  to  witness 
A.,  prior  to  the  killing  of  deceased  that  ''if  he  had  such  men  as  me 
and  M.,  that  he  already  had  H.  in  with  him,  who  was  not  afraid  9t 
hell,  that  sometime  when  W.  came  ranting  around  on  the  ridge,  we 
would  uncap  his  head  and  leave  him  for  his  friends  to  carry  home," 
Held — To  be  competent  to  show  a  conspiracy  between  B.  and  H.  to 
kill  W.,  and  hence  the  declaration  of  H.,  in  the  absence  of  B.,  was  prop- 
erly admitted  to  the  jury  as  evidence  againut  B. 

2.  Same — Evidence — Statements  Made  by  Wife  of  Accused — Com- 
petency— On  the  trial  of  B.,  indicted  with  H.  for  killing  W.,  in  which 
It  was  claimed  that  the  killing  was  done  because  ol  some  real  or 
fancied  Insult  by  W.  to  B.*s  wife,  It  was  incompetent  to  prove  state- 
ments made  by  B/s  wife  to  a  witness  in  the  presence  of  H.  in  refer- 
ence to  the  time  that  her  husband  intended  to  go  to  the  town  of  M. 
with  a  load  of  melons  (on  one  of  which  trips  he  was  killed),  as  the 
effect  of  such  evidence  was  to  make  the  wife  an  unwilling  witness 
against  her  husband  without  giving  her  a  chance  to  den>    it. 

J.  Bertram,  T.  A.  Wallace  and  Edwin.  P.  Morrow  for  appellant. 

James  Breathitt,  T.  B.  McGregor,  Harrison  &  Harrison  and  Charles 
H.  Morris  for  appellee. 

Appeal  from  Wayne  Circuit  Court. 

Opinion  of  the  court  by  Judge  l.assing,  reversing. 

Appellant,  Marshall  Hall,  and  others,  were  jointly  indicted  for  the 
murder  of  Levia  Woolridge.  A  detailed  statement  of  the  evidence 
concerning  this  homicide,  may  be  found  in  the  records  of  the  two 
appeals  of  Hall  v.  Commonwealth,  before  this  court,  in  29  Ky.  Law 
Rep.,  436,  and  31  Ky.  Law  Rep.,  464.  On  the  first  appeal  in  the  case 
of  Hall  V.  Commonwealth,  the  judgment  of  conviction  was  reverse!  i 
because  certain  statements  of  appellant,  not  made  in  Hall's  presence, 
were  admitted  in  evidence  against  Hall  when  there  had  not  been  any 
testimony  introduced  which  showed,  or  tended  to  show,  the  existence 
of  a  conspiracy.  Upon  the  return  of  the  case  for  trial  the  Common- 
wealth introduced  a  witness,  Burch,  whose  testimony  made  out  a 
prima  facie  case  of  conspiracy,  and,  this  having  been  done,  the  testi- 
mony of  appellant,  offered  on   the  first  trial,   was  again  offered  in. 
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evidence.  The  second  trial  resulted  in  Hall's  conviction,  an;l.  upon 
appeal  to  this  court,  the  Judgment  of  the  lower  court  was  affirmed. 

When  the  case  of  the  Commonwealth  against  appellant  was  called 
for  trial,  the  witnesi?,  Burch,  had  left  the  State  and  his  testimony  was 
not  procured,  aud,  it  is  insisted  for  appellant  that  the  statements  of 
the  witness.  Hall,  which  w^ere  not  made  in  the  presence  of  appellant, 
should  not  have  been  permitted  to  go  to  the  Jury  as  evidence  against 
him,  in  the  absence  of  a  showing  on  the  part  of  the  Commonwealth, 
that  there  was  a  conspiracy.  The  Commonwealth  introduced  two 
witnesses  who  testiiied  to  conversations  which  they  had  with  appel- 
lant, and  it  is  insisted  that  these  conversations  show  conclusively 
that  apiellant  had  conspired  with  Hall  to  kill  Woolridge.  The  de- 
clarations and  statements  which  appellant  is  credited  with  having 
niPde  art!  ao  follows: 

The  witness,  Henry  Miller,  testified  that  sometime  in  the  spring 
of  the  year,  before  Woolridge  was  killed,  "appellant  said  to  me  if 
he  could  get  such  men  as  me  and  Owen'Adkins  in  with  him,  to  keep 
the  dogs  off,  that  they  would  uncap  Woolridge's  head  sometime  when 
he  came  over  the  hill  ranting  around,  that  he  already  had  Hall  with 
him." 

Owen  Adkins  testified  that  in  January  of  the  year  that  Woolridge 
was  killed,  he  heard  some  shots  fired  down  at  appellant's  house  and 
sometime  after  the  shooting,  when  appellant  and  others  were  going 
to  town  with  a  load  of  lumber,  he  had  a  conversation  with  appellant, 
in  which  appellant   said  to  him: 

"If  he  had  such  men  as  me  and  Henry  Miller,  that  he  already  had 
Hall,  in  with  him,  who  was  not  afraid  of  hell,  that  sometime  when 
Woolridge  came  ranting  around  on  the  ridge,  we  would  nncap  his 
bead  and  leave  him  for  his  friends  to  carry  home." 

Hall  wa»  not  present  at  either  of  these  conversations  and  for  that 
reason  it  is  urged  that  this  testimony  does  not  tend  to  show  a  con- 
spiracy, because  only  one  of  the  men  was  present.  This  is  undoubt- 
edly true,  if  the  testimony  were  offered  against  Hall.  Hall  was 
certainly  not  bound  by  any  statement  made  by  ap))ellnnt  in  his  ab- 
sence, unless  a  oonsiJiracy  was  firtt  proven,  but  this  evidence  was 
offered  for  the  purpose  of  showing  that  appellant  had  said,  in  sub- 
stance, that  he  and  Hall  had  con&pired  together  for  the  purpose  of 
killing  Woolridge.  Thi3  is  not  a  new  question,  for,  in  the  case  of 
Allen  V.  Commonwealth,  26  Ky.  Law  Rep.,  807,  where  four  brothers 
had  been  Jointly  indicted  for  the  assassination  of  Dulaney  Peters 
from  ambush,  a  witness  was  introduced  on  the  trial  of  two  of  these 
brothers,  who  testified  to  statements  made  by  them  to  him,  which 
tended  to  show  that  they  had  conspired  with  the  others  to  kill  Peters. 
Upon  review  here  it  was  held  that  this  was  competent  evidence 
against  the  brothers  who  made  the  statements  to  the  witness,  but  not 
against  the  other  brothers.  That  case  is  decisive  of  the  question 
under  consideration.  We  are  of  opinion  that  this  evidence,  as  against 
appellant,  made  out  a  prima  facie  case  of  conspiracy  between  appel- 
lant and  Hall  to  kill  Woolridge,  and,  hence,  the  declarations  made 
by  Hall,  in  the  absence  of  appellant,  were  properly  admitted  to  the 
Jury  as  evidence  against  appellant. 

Counsel  for  appellant  also  complains  that  the  court  erred  in  per- 
mitting the  witness.  Bob  Sullivan,  to  detail  a  conversation  which 
he  had  with  appellant's  wife  sometime  before. 

The  conversation  complained  of  is  as  follows: 

"I  w^as  at  appellant's  house  oDe  day,  some  time  before  the  killing 
of  Woolridge,  and  appellant's  wife  said  to  me  that  her  husband  might 
get  me  a  Job  in  the  Steubenville  oil  field,  running  a  gas  engine,  or 
something  of  the.  kind,  and  for  me  to  go  down  and  find  out  when 
Woolridge  was  going  to  Moniicello  again,  as  he  was  hauling  water- 
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melons  there,  and  that  I  could  ride  (hat  far  with  him  on  the  wagon, 
as  I  went  to  the  oil  field,  and  she  said  for  me  to  come  by  and  spend 
th£  night  with  her  before  I  went,  as  she  wanted  to  send  a  letter  by 
me  to  her  husband  in  the  oil  field.  Hall  was  present  at  this  con- 
versation, but  took  no  part  in  it,  further  than  to  Bay  that  he  would 
show  me  the  way  to  the  oil  field." 

Appellant  was  not  at  home  at  the  time.  Clearly  this  testimony 
detailing  the  conversation  with  and  statements  of  the  wife  was  in- 
competent, but,  it  is  insisted  for  the  Commonwealth,  that  this  was 
not  prejudicial  to  him  nor  an  error  for  which  the  case  should  be 
reversed. 

Section  606  of  the  Code,  expressly  provides  that  neither  the  hus- 
band nor  the  wife  shall  testify  for  or  against  the  other,  except  in 
certain  designated  cases,  and  this  is  not  one  of  the  exceptions.  To 
permit  the  witness  to  detail  a  conversation'  with  her  Is,  /n  effect, 
making  her  an  unwilling  witness  against  her  husband  without  giving 
her  the  right  to  say  whether  or  not  she  made  the  statements  attrib- 
uted to  her.  We  can  not  say  that  this  testimony  was  not  pre- 
judicial for,  when  considered  in  the  light  of  the  fact'*  and  circum- 
stances as  developed  by  the  testimony  in  this  case,  it  undoubtedly 
weighed  lieavily  against  apiiellant  in  the  minds  of  the  jury.  When 
it  is  remembered  that  appellant  was  charged  with  having  conspired 
with  Hall  and  others  to  kill  Woolridge,  because  of  some  rea)  or 
fancied  insult  or  indignity  which  Woolridge  had  offered  appellants 
wife,  it  is  easy  to  see  how  the  minds  of  the  jury  might  be  influenced 
by  these  statements  attributed  to  her,  for,  if  this  conversation  was 
believed,  it  showed  that  she  was  taking  notice  of  the  movements  of 
Woolridge  and  was  arranging  for  this  witness  to  notify  her  when 
Woolridge  was  next  going  to  town  with  a  load  of  watermelons,  and 
when  she  received  this  notice,  she  was  preparing  to  send  a  letter 
or  note  to  her  husband  by  this  witness.  Hall  was  present  and  heard 
all  these  arrangements.  It  later  developed,  in  the  testimony,  that 
Woolridge  was  assassinated  when  returning  from  town,  where  he 
had  been  to  dispose  of  a  load  of  watermelons,  and  thus  the  testimony 
of  the  alleged  conversation  of  the  wife  is  made  to  dove-tail  in  with 
and  connect  the  statements,  which  the  husband  is  alleged  to  have 
mide  sometime  before  the  killing,  as  to  how  Woohiitie  could  ^e 
killed,  with  the  actual  nuaner  in  which  he  was  killed,  and  in  this 
\.'ay  this  alleged  conversation  might  be,  and  ho  doubt  was,  made 
nn  important  link  in  the  chain  which  the  Commonwealth  was  forg- 
ing to  show  appellant's  guile,  although  when  the  deed  was  actually 
done,  he  was  some  fifteen  oi  twenty  miles  away.  When  considered 
in  this  light,  it  will  readily  be  seen  that  1^3  admission  ot  this  testi- 
mony was  an  error  which  might  result  in  total  miscairiag»3  of  jus- 
tice. No  such  conversation  may  have  taken  place.  The  witness, 
actuated  by  Improper  motives,  may  have  manufactured  the  conver- 
sation out  of  the  wh."»Jt»  cioth,  and  yet  ^.ppellant  would  be  bclijleps, 
for  his  wife  not  being  permitted  to  testify,  he  would  have  no  way  of 
refuting  it.  In  this  vay  a  conviction  could  be  secured  *)v  pe»'1'  red 
or  t jumped  up  testimony,  supposed  to  come  from  the  lipi  of  nls  wifo, 
carrying  with  it  all  the  force,  effect  and  conviction  which  such  state- 
ments, if  tru?,  \\oalii  and  should  carry.  It  was  because  of  the  wife 
that  the  trouble  between  appellant  and  Woolridge  originated.  It 
would  bo  but  natural  to  presume  that  she  took  ah  active  interest 
in  the  plans  of  her  husband,  if  he  had  any,  by  which  he  proposed  to 
avenge  the  wrong  done  her,  or  the  insult  offered  her.  Interwoven 
throughout  the  testimony  in  this  case,  is  the  one  idea  that  it  was  to 
satisfy  a  feeling  of  hatred  against  the  deceased,  growing  out  of 
some  insult  offered  the  family  or  wife  of  appellant,  that  caused 
Hall   and    appellant   to   enter   into   the   foul   conspiracy   to   kill   him. 
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Hall  war,  a  member  of  appellant's  family  and  had  been  for  sometime 
prior  thereto.  He  was  charged  with  having  actually  committed  the 
mirder  and  it  will  not  do  to  say  that  statements  which  purport  to 
come  from  the  lips  of  appellant's  w^ife,  which  even  tend  to  show 
the  existence  of  a  conspiracy,  would  fall  lightly  or  without  weight 
upon  thn  ears  of  the  jury.  It  will  not  do  to  speculate  as  to  what 
effect  this  testimony  had.  It  is  true  an  awful  crime  has  been  com- 
mitted; a  man  has  been  foully  assassinated;  and  the  ends  of  jus- 
tice will  be  satisfied  only  when  the  guilty  one  or  ones  have  been 
punished  therefor.  Appellant  may  or  may  not  be  guilty;  he  might 
have  been  convicted  without  the  introduction  of  the  evidence  com- 
plained of,  but  this  is  not  for  us  to  say;  our  province  is  to  see  that 
he  has  a  fair  trial,  conducted  according  to  the  forms  of  law,  and 
that  upon  his  trial  only  legal  and  competent  evidence  is  produced 
against  him. 

Because  of  the  introduction  of  this  Incompetent  testimony,  the 
judgment  Is  reversed  and  remanded,  for  another  trial  consistent  with 
this  opinion. 
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(Filed  March  19,  1908— To  be  reported.) 

Land — Sale  of — Encumbrance — Price  of  Land  Covered  by  Right  of 
Way — Executory  Contract— Refusal  of  Purchaser  to  Accept  Deed — 
Although  the  rule  in  this  State,  as  announced  in  certain  casos  is, 
that  when  a  purchaser  accepts  a  conveyance,  with  knowledge  of  the 
existence  of  a  highway  or  railroad  thereon,  he  can  not  obtain  an 
abatement  of  the  purchase  price  or  a  cancellation  of  the  contract 
on  account  of  the  incumbrance,  this  principle  will  not  be  applied  to 
railway  rights  of  w^ay  against  a  purchaser  under  an  executory  con- 
tract, in  the  absence  of  evidence  showing  that  it  was  the  intention 
of  the  purchaser  to  pay  for  the  land  enclosed  in  the  right  of  way, 
where  he  objects  in  a  reasonable  time  to  accept  a  conveyance  of  the 
property  that  would  require  him  to  pay  for  the  right  of  way. 

Jouett,  Byrd   &  Jouett  for   appellant. 

« 

Pendleton,  Bush  &  Bush  for  appellee. 

Appeal   from   Clark   Circuit   Court. 

Opinion  of  the  court  by  Judge  Carroll,  reversing. 

On  March  13,  1906,  the  parties  to  this  controversy  entered  into 
the  following  contract: 

"This  contract  witnesseth:  I  have  this  day  bought  of  IJzzie  T, 
Prewitt  all  of  that  uart  of  her  Weathers  farm  that  lies  north  of  the 
line  that  \fe  have  agreed  upon,  said  line  begins  at  a  point  on  the 
Clintonville  pike  a  litfle  north  of  where  three  locust  trees  stand, 
and  runs  in  an  easterly  direction  to  a  point  a  Utile  south  of  a  walnut 
tree  in  Van  dieter's  line.  I  agree  to  pay  for  said  land  at  the  rate  of 
one  hundred  doliars  per  acre — the  w'hole  amount  to  be  paid  wh*  n 
the  deed  is  made.  I  am  to  have  possession  of  the  land  as  soon  as  It 
is  paid  for,  and  of  the  house  as  soon  as  Mrs.  Prewitt  can  get  her 
part  of  the  line  fence  built  and  the  house  repaired  that  Mr.  Connor 
is  to  move  into. 

"W.  Y.  JONES." 
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On  March  20.  they  had  the  land  aurveyed,  when  it  was  found  to 
contain  1S4  acres.  In  1SS9.  tbe  Kentucky  Union  Railway  Company 
condemned,  under  the  statute,  a  right  of  way  througli  this  tract  of 
lanil.  The  right  of  way  contained  b.ZS  acreH,  and  the  company  was 
required  by  tlie  judgment  of  the  court  to  pay  J.ra.  Prewitt,  who  then 
owned  the  land,  S396,  for  the  land  actua:]y  tuken,  $2,062  for  fencing, 
and  $1,542,  for  damages  to  her  adjacent  lands.  Soon  after  the  con- 
demnation proceedings,  the  railroad  company  took  possession  of  the 
land  condemned,  and  were  in  tbe  possession  and  use  of  it.  and  the 
same  was  enclosed  by  a  fence  at  the  time  the  liontract.  before  men- 
tioned, was  entered  into.  At  the  time  and  before  the  contract  was 
made.  Jones  knew  of  the  existence  of  tbe  right  of  way  through  tbe 
land  be  contemplated  purchasing,  but  nothing  was  Raid  by  either 
party  before  or  at  the  time  the  contract  was  entered  Into,  about  the 
title  or  ownership  of  the  right  of  waj.  After  the  survey  was  made, 
Mrs.  Prewitt  tendered  to  Jones  a  deed  for  the  entire  tract.  Including 
tlie  land  embraced  in  the  right  of  way,  and  demanded  of  him  pay- 
ment in  accordance  with  the  contract.  Jones  declined  to  accept  or 
pay  for  the  land  covered  by  the  right  of  way.  Tbe  question  at  Issue 
between  the  parties,  as  staled  in  the  agreed  case,  is;  "Whether  or  not 
under  the  terras  of  tbe  contract  of  sale,  Jlra.  Prewitt  Is  entitled  to 
he  paid  for  the  land  covered  by  the  right  of  way,  at  tbe  rate  of 
one  hundred  dollars  per  acre,  amounting  to  5.28  acres,  and  whether 
or  not,  under  the  lerms  of  said  contract  of  sale,  Jones  should  be 
required  to  accept  said  land  covered  by  said  right  of  way  as  a  part 
of  the  land  purchased  by  blm  under  the  contract  and  to  pay  plain- 
tiff therefor  at  the  above  price  per  acre  fixed  by  Ibe  contract." 

The  lower  court  adjudged  In  favor  of  Mrs.  Prewitt,  and  Jones  ap- 
peal!'. 

To  support  th^  Judgmeni,  appellee  depends  upon  the  following  caseti 
decided   by   th!  ,   court: 

In  Butt  V.  RIffe,  78  Ky..  352,  Butt  purcuased  of  Rlfte,  a  tract  of 
land  which  was  conveyed  lo  him.  RIffe  retaining  a  lien  for  the  unpaid 
purchase  money.  In  the  deed.  RIffe  warranted  the  title  generally, 
aud  slipulaUd  that  he  would  give  Butt  tree  and  full  possession  of  Ihe 
land  OB  a  day  named  in  the  conveyance.  After  Butt  look  possession 
under  the  conveyance.  Napier  tnslituted  an  action  in  the  Lincoln 
Circuit  Court,  asserting  a  right  of  way  over  the  land,  A  'rial  resulted 
in  a  Judgment  decreeing  that  N''per  was  ent  tied  to  a  pissway,  em- 
bradne  a  strip  of  land  25  feet  wide  and  one-half  a  mile  long  through 
the  Isrid.  After  this  Judgment  was  entered.  RIffe  Instituted  an  action 
on  the  notes  for  the  unpaid  purchase  money.  In  defense  to  this 
action.  Butt  asserted  as  a  counterclaim  the  damage  be  had  sustained 
by  rea;on  of  the  recovery  of  ibe  passway  by  Napier— alleging  that. 
at  the  time  of  sale  and  conveyance,  he  was  Ignorant  of  any  claim 
that  Napier  had  a  paesway  and  that  RlfTe  had  concealed  from  him 
th'-  existence  of  such  a  right.  The  lower  court  auBtained  a  demurrer 
to  the  answer  and  counterclaim.  On  appeal  this  court,  although 
holding  that  (he  paesway  obtained  by  Napier  was  a  breach  of  the 
covenant  of  warranty  in  the  deed  for  which  he  was  entitled  to  re- 
cover damaKea.  said  In  the  course  of  the  oidnlon: 

"II  1b  further  argued  by  oounael  for  RIffe  that.  If  ,he  facts  pleaded 
rcnilituled  a  breach,  RIffe  is  also  liable  on  his  covenant  for  that 
part  of  the  land  embraced  by  the  public  highway,  that  conBtllulea 
a  part  of  one  of  tbe  tracts.  We  think  not.  No  more  than  if  the 
Commonwealth  had  entered  upon  the  land,  after  the  purchase  by 
Butt  and  condemned  a  part  of  the  tract  for  a  public  roid.  Such  cove- 
nants have  never  been  held  to  embrace  an  entry  by  ihe  State  In  the 
exercise  of  the  right  of  eminent  domain.  It  Is  no  eviction  for  which 
the  grantor  can   be  made  liable  when  the  land  is  taken  for  public 


/^ 


360  JONES  V.  PREWITT. 

use  and  the  purchaser,  when  a  public  highway  is  on  land  at  the 
date  of  his  purchase,  must  be  held  to  know  of  Its  existemce  and  to 
hare  made  his  bargain  with  a  knowledge  of  the  inconvenience  re- 
sulting from  it/' 

In  Bird  v.  Bank  of  Williamstown,  11  Ky.  Law  Rep.,  868,  Northcut 
sold  a  tract  of  land  to  Bird  by  the  acre,  conveying  n  the  same  to  him 
by  a  deed  with  covenant  of  warranty.  In  a  suit  by  the  bank  as 
assignee  of  the  notes  executed  for  the  purchase  price,  Bird  set  up  as 
a  defense  that  there  was  a  deficit  of  3.7-8  acres  in  the  quantity  of 
land,  as  Northcut  had  previously  conveyed  it  to  the  Cincinnati  South- 
ern Railway,  that  was  in  possession  at  the  time  Bird  purchased. 
It  U  stated  in  the  opinion  that  Bird  knew  that  the  railway  run 
through  the  land  at  the  time  he  purchased,  and  he  sgreed  that  Its 
right  of  way  was  tc  be  counted  as  a  part  of  the  purchase.  In  dis- 
posing of  tho  case,  the  cour*  said: 

"It  is  true  a  covenant  of  warranty  In  a  deed  binds  the  grantor  for 
quiet  enjoyment  by  th?  grantee,  and  protects  the  latter  against  en- 
cuitibrances  affecting  the  title,  or  that  he  may  be  compelled  to  re- 
move to  possess  and  enjoy  the  estate.  But  If  a  public  highway  be 
upon  land  at  the  time  of  the  purchase,  the  purchaser  should  be  pre- 
sumed to  know  of  its  existence  and  to  buy  with  an  expectation  and 
knowledge  of  any  inconvenience  arising*  from  its  existence.  It  is 
perfectly  evident,  from  Bird's  own  testimony,  that  he  knew  when  he 
made  the  puichase  that  the  railway  company  had  the  right  of  way 
through  fhe  land.  Tho  railroad  was  then  being  operated  over  it; 
and  aside  even  from  the  understanding  when  the  verbal  purchase 
of  a  part  of  the  Rind  was  made,  that  the  land  embraced  by  the  right 
of  way  of  the  railroad  should  be  surveyed  to  him,  it  should  be  counted, 
because  he  knew  of  the  existence  of  such  right  when  he  purchased  and 
could  as  well  be  leard  to  complam  of  the  then  existence  of  an  ordi- 
nary public  road  over  the  land." 

In  Weller  v.  Fidelity  Trust  ^;  Safety  Vault  Company,  23  Ky.  Law 
Rep.,  113fi,  one  Nesbitt  conveyed  to  the  trustees  of  the  Walnu:  sireei 
Baptist  Church  cf  Louisville,  a  certain  parcel  of  land  situated  at  ihe 
corner  rf  'i6th.  and  ^iarket  streeisi,  described  as  follows: 

"Beginning  at  a  point  in  the  center  of  26th  street,  where  It  is 
in^ersected  by  the  south  line  cf  Market  street,  and  running  thence 
eastwardly  4  with  the  south  line  of  Market  street  115  feet;  thence 
southwardly,  and  parallel  with  said  26th  street,  177  feet,  more  or 
less,  to  Congress  street,  if  extended;  thence  westwardly  with  said 
Congress  street  115  feet  to  the  center  line  of  26th  street;  thence 
northwardly  with  the  center  line  of  26th  street  to  the  point  of  begin- 
i.ing." 

The  purchase  money 'notes  wer^  assigned  to  the  Fidelity  Trrst  and 
Safety  Vault  Co.,  and  in  a  suit  upon  them  it  was  insisted  that  no  re- 
covery should  be  had,  because  a  strip  of  15  feet  wide  was  'n  the 
adverse  possession  of  the  city  of  Louisville  at  the  vime  the  con- 
veyance was  made,  and  that  there  should  be  either  a  cancellation  of 
t!ie  eo'rtract  or  an  abatement  cf  the  notes  to  the  extent  of  the  value 
of  the  strip  of  land  so  held  adversely.  It  appeared  that  the  strip  of 
land  in  question  was  a  part  of  26th  street,  and  was  used  as  a  part 
of  the  street  at  the  time  the  conveyance  was  made,  and  that  the 
trustees,  when  they  accepted  the  deed,  knew  that  this  strip  of  land 
was  occupied  ind  used  by  the  city  as  a  street  and  that  it  could  not 
be  taken  from  it.  In  disposing  of  the  case,  the  court  said:  "The 
street  was  un  open  and  notorious  highway  upon  the  land  at  the 
time  of  the  purchase.  The  occupancy  and  use  of  the  strip  as  part 
of  the  fctrect  is  not  a  biench  of  the  warranty.  It  was  not  only  open 
and  visible,  but  the  vendees  were  acquainted  with  all  the  facts  and 
knew  that  it  was  a  public  street  of  the  city  of  Louisville."    Citing 
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Willi  appioval  the  Rilfe  and  Bird  cases,  supra,  the  judgment  of  the 
low«>r  court  rejecting  the  defense,  was  affirmed. 

In  the  twc'  last  named  cases  the  vendees  accepted  deeds  with 
actual  knowledge  of  the  existence  of  the  encumbrances  upon  the 
land.  lu  the  Riffe  case  it  is  held  that  there  is  no  eviction  for  which 
the  grantor  can  be  made  liable  when  the  iand  is  taken  for  a  public 
use,  and  that  a  purchaser,  when  a  public  highway  is  on  the  land  at 
the  date  of  his  purchase,  must  be  held  to  knov^  of  its  existence  and 
to  have  made  his  bargain  with  knowledge  of  the  inconvenience  re- 
sulting from  it.  In  that  case,  the  point  here  in  controversy  was  not 
directly  involved,  but  in  the  other  two  cases  and  particularly  in  the 
Bird  case,  it  was.  There  is,  we  think,  a  sound  distinction  between 
the  cfise?  cited  and  the  one  at  bar.  The  case  at  bar  is  in  effect  an 
action  foi  the  specific  performance  of  a  contract.  Mrs.  Prewitt  asks 
the  chancellor  to  adjudge  that  she  is  entitled  to  be  paid  for  land 
actually  in  the  enclosed  possession  of  the  railroad  company,  and  that 
it  is  reasonably  certain  it  will  continue  to  hold  indefinitely  or  forever. 
She  has  heretofore  received  compensation  for  the  land  and  is  now 
demanding  that  she  be  paid  again  for  it.  In  other  words,  she  asks 
the  chancellor  to  compel  Jones  to  pay  one  hundred  dollars  an  acre 
for  land,  the  use  or  possession  of  which  he  will  never,  in  reasonable 
probability,  enjoy,  and  that  she  has  parted  with  all  her  right,  title 
and  interest  in,  except  exceedingly  remote  reversion,  contingent 
upon  it  being  abandoned  by  the  railroad  company.  The  enforce- 
ment of  this  contract  would  be  manifestly  unjust  and  inequitable. 
It  is  such  a  contract  as  the  specific  performance  of  will  .  not  be 
adjudged.  It  can  not  fairlf  be  said  that  it  was  in  the  contemplation 
of  the  parties  when  the  contract  was  entered  into  that  Jones  should 
be  required  to  pay  for  this  land.  It  seems  evident  that  if  the  matter 
had  been  discussed  or  it  had  been  suggested  that  he  would  be  re- 
quired to  pay  for  it,  that  he  would  have  declined  to  do  so — especially 
as  he  was  buying  the  land  at  so  much  per  acre,  and  expected,  under 
the  terms  of  the  contract,  to  be  placed  in  the  possession  of. 

In  26  Am.  &  Eng.  Ency.  of  Law,  67,  the  principle  is  announced, 
supported  by  numerous  authorities,  that: 

"Before  the  discretion  of  a  court  of  equity  will  be  exercised  in 
favor  of  the  specific  performance  of  a  contract,  it  must  appear  that 
the  contract  is  fair,  just  and  equitable  in  all  its  parts.  If,  there- 
fore, a  decree  of  specific  performance  would  work  a  hardship  or  in- 
justice upon  the  defendant,  or  operate  oppressively  upon  him,  a  court 
of  equity  will  decline  to  interfere." 

In  Story's  Equity,  section  750,  the  author  says: 

"Indeed  the  proposition  may  be  more  generally  stated  that  courts 
of  equity  will  not  interfere  to  decree  a  specific  performance  except 
fn  cases  where  it  would  be  strictly  equitable  to  make  such  a  decree." 

Our  own  court,  in  Woolums  v.  Horsely,  93  Ky.,  582,  said: 

"There  is  a  distinction  t>etween  the  case  of  a  plaintiff  asking  a 
specific  performance  of  a  contract  in  equity  and  that  of  a  defendant 
resisting  such  a  performance.  Its  specific  execution  is  not  a  matter 
of  absolute  right  in  a  party,  out  of  sound  discretion  in  the  court. 
•  •  •  Thus,  a  hard  or  unconscionable  bargain  will  not  be  specifi- 
cally enforced,  nor  if  the  decree  will  produce  injustice  or  under  all 
the  circumstances,  be  inequitable  it  will  be  rendered.  In  other 
words,  a  court  of  equity  will  not  exercise  its  power  in  this  direction 
to  enforce  a  claim  that  Is  not,  under  all  the  circumstances,  just  as 
between  the  parties,  and  it  will  allow  a  defendant  to  resist  a  decree 
where  the  plaintiff  will  not  also  be  allowed  relief  upon  the  same  evi- 
dence. A  contract  ought  not  to  be  carried  into  a  specific  performance 
unless  it  be  just  and  fair  in  all  respects.  When  this  relief  is  sought, 
ethics  are  considered,  and  a  court  of  equity  will  sometimes  refuse  to 
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set  aside  a  contract  and  yet  refuse  Its  specific  performance."  The 
same  doctrine  is  announced  in  Ratterman  v.  Campbell,  26  Ky.  Law 
Rep.,  173;   McCutchen  v.  Rawleigh,  25  Ky.  Law  Rep.,  549. 

If  Jones,  after  entering  into  the  contract,  had,  after  the  land  was 
surveyed  and  the  quantity  ascertained,  accepted  a  deed  in  which 
he  obligated  himself  to  pay  for  the  whole  number  of  acres,  with 
knowledge  of  the  encumbrance,  it  might  reasonably  be  said  that, 
in  entering  into  the  contract,  he  consented  to  pay  for  the  land  in- 
cluded in  the  right  of  way;  and  we  conclude  that  the  fact  that 
the  vendees  in  the  cases  cited  had  accepted  deeds  was  a  potent 
factor  in  inducing  the  court  to  hold  that  they  could  not  have  an 
abatement  of  the  purchase  price.  Whatever  the  reason  for  the 
opinions,  we  are  not  disposed  to  extend  the  doctrine  laid  down  in 
these  cases  so  as  to  embrace  an  executory  contract  like  the  one 
before  us.  In  other  jurisdictions  there  Is  irreconcilable  conflict 
of  authority  upon  the  question  we  are  considering — some  of  the  courts 
making  a  distinction  between  railroad  rights  of  way  and  public  high- 
ways—holding that  the  existence  of  a  right  of  way  for  a  railroad 
might  be  a  breach  of  the  covenant  for  quiet  enjoyment  and  possession 
when  the  existence  of  a  public  highway  would  not  be.  The  cases 
upon  this  question  are  collected  in  8  Am.  &  Eng.  Ency.  of  Law, 
page  124,  and  11  Cyc,  1124.  Although  the  rule  in  this  State,  as  an- 
nounced in  the  foregoing  cases,  is  that,  when  the  purchaser  accepts 
a  conveyance  with  knowledge  of  the  existence  of  a  highway  or  rail- 
way, he  can  not  thereafter  obtain  an  abatement  of  the  purchase 
price  or  a  cancellation  of  the  contract  on  account  of  the  encumbrance, 
this  principle  will  not  be  applied  to  railway  rights  of  way,  as  against 
a  purchaser  under  an  executory  contract,  fn  'he  absence  of  evidence 
showing  that  it  was  the  intention  of  the  purchaser  to  pay  for  the 
land  enclosed  in  the  right  of  way,  "when  he  objec^8  in  seasonable  time 
lo  acceptir.?  a  conveyance  of  the  pioperty  that  would  require  him  to 
pay  for  iho  righc  of  way. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed,  with  direc- 
tions to  proceed  in  ccrformity  with    his  opinion. 


SPALDING  V.  THOFNUURY, 
(Filed  I^larch  24.  1908-To  be  reported,) 

1.  County  Attorneys — Duties — Compensation — Sections  126,  127,  12^, 
129  and  13J  pre.sciibc  the  duties  of  the  county  attorney,  end  sec.  132 
prescribes  his  compenf^ation.  This  must  necessarily  include  his  cora- 
j^ensation  *or  •'11  j'ei\iceH  rendered,  where  other  compensation  is  not 
allo^fd    therefor. 

2.  Same — All  services  rendered  under  section  127  must  stand  alike. 
The  statute  makes  it  his  duty  to  institute  or  defend  actions  and  pro- 
oee.lingf  v.hon  'directed"  by  tlie  courty  or  flscfll  -jouri.  If  ihe  statute 
had  contemplated  an  employment  the  word  "employed"  would  have 
been  used  instead  of  "directed." 

3.  Additional  Duties  Imposed  by  Statute — Commission  Provided — 
Where,  by  statute,  duties  are  imposed  upon  the  county  attorney  and 
compensation,  by  way  of  commission  is  provided,  he  is  entitled  to 
such  compensation  in  addition  to  his  salary.  The  salary  named  in 
section  132  only  covers  the  services  required  o1  him  by  law  and 
for  which  no  other  compensation   is  providi'd. 

4.  Salary — Contingent  Fees — The  salary  of  the  county  attorney  is 
part  of  the  current  expenses  of  the  county  and  must  be  paid  out 
of  the  general  fund  provided  for  that  purpose.    It  can  not  be  paid 
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by  way  of  contingent  fees  out  of  other  fnnd,  nor  is  it  contemplated 
by  the  statute  that  his  salary  shaM  be  contingent  and  not  fixed  by 
the  fiscal  court. 

Wm.   C.   McChord,   Wm.  W.   SpUding,  T.   L.   Edelen   and   Chinn   & 
Edelen    for    appellant. 

H.  W.  Rives  and  Jno.  M.  McChord  for  appellee. 

Appeal  from   Marion   Circuit   Court. 

Response  to  petition  for  re-hearing  by  Judge  Hobson,  overruling. 

Since  the  opinion  was  delivered,  oral  argument  has  been  had  upon 
the  petition  for  re-hearing,  and  we  have  again  carefully  considered 
the  questions  raised.  It  is  insisted  for  the  appeUant  that  the  annual 
salary  provided  by  sec.  132,  Kentucky  Statutes,  covers  only  the 
8er\ices  required  of  the  co^ntf  a'iorney  absolute? y  by  \he  preceding 
sections,  without  any  direction  from  the  county  or  fiscal  court;  but 
chat  It  does  not  include  services  which  are  only  to  be  rendered  by 
him  when  directed  by  the  county  or  fiscal  court.  We  can  not  concur 
in  this  construction  of  the  statute.  Sections  126,  127,  128,  129,  130, 
and  131,  prescrrbe  the  duties  of  the  county  attorney;  and  section 
132,  which  immediately  follows,  prescribes  his  compensation.  We 
think  tWs  must  necessarily  include  his  compensation  for  all  services 
required  of  him  by  the  preceding  sections,  where  other  compensation 
is  not  allowed  therefor.  We  can  not  see  how  it  can  include  part  of 
the  services  rendered  under  section  127  and  not  include  the  others, 
there  being  nothing  in  the  statute  to  justify  the  court  in  making  a 
distinction.  All  the  services  rendered  under  section  127  must  stand 
alike,  there  being  nothing  In  the  statute  to  show  the  contrary.  Not 
only  so,  but  the  words  of  the  statute  refute  the  idea  that  an  employ- 
ment of  the  county  attorney  is  contemplated  by  that  section.  The 
language  of  the  section  is  that  "when  so  directed  by  the  county  or 
fiscal  court"  he  shall  inotitute  or  defend  actions  and  proceedings  of 
every  character,  before  any  of  the  courts  of  the  Commonwealth  in 
which  the  county  is  Interested.  The  statute  makes  it  his  duty  to 
institute  or  defend  the  actions  when  directed  by  the  county  or  fiscal 
•  court.  It  leaves  him  no  discretion.  If  an  employment  had  been 
contemplated,  he  would  not  be  required  to  act  unless  the  proposed 
compensation  was  satisfactory  to  him.  If  the  statute  had  contem- 
plated an  employment  of  the  county  attorney,  the  word  "employed" 
would  have  been  used  instead  of  the  word  "directed."  The  county 
court  is  without  authority,  except  in  a  very  limited  degree,  to  make 
contracts  for  the  county,  but  by  the  terms  of  this  statute  it  is  the 
duty  of  the  county  attorney  to  attend  to  any  action  when  directed 
by  the  couSity  court.  This  shows  that  the  Legislature  did  not  have 
in  mifad  an  employment  of  the  county  attorney  and  that  it  contem- 
plated that  such  services  as  he  rendered,  when  directed  by  the 
county  court,  should  be  included  in  his  oflftcial  duties  and  covered  by 
his  annual  salary.  Where  by  statute  duties  are  imposed  upon  the 
county  attorney  and'cdtnpensation  by  way  of  commissions  or  other- 
wise is  provided  by  the  statute,  he  is  entitled  to  such  compensation 
in  addition  fo  his  salary  allowed  by  the  fiscal  court  under  section 
132,  Kentucky  Statutes.  The  salary  named  in  that  section  only 
covers  the  services  required  of  the  county  attorney  by  law  and  for 
which  no  other  compensation  is  provided. 

It  is  also  insisted  for  appellant  that  the  annual  salarjr  provided  for 
by  section  132,  need  not  necessarily  be  a  fixed  sura,  but  may  be  made 
to  depend  upon  contingent  fees.  The  word  "salary"  may  be  defined 
generally  as  a  fixed   annual  or  periodical   payment   for  services  de- 
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pendiDg  upon  the  time  and  not  upon  tiie  amount  of  the  services  ren- 
dered.    (24  Am.  &  Eng.  Cyc,  1015.) 

It  is  true  that  sometimes,  to  give  a  statute  effect,  the  word  will  be 
given  a  broader  construction,  but  this  will  not  be  done  where  the 
language  of  the  statute  forbids  this  construction.  Sec.  132,  Kentucky 
Statutes,  not  only  provides  that  the  county  attorney  shall  be  allowed 
annually,  a  reasonable  salary,  but  it  adds  "to  be  paid  out  of  the 
county  levy."  Claims  against  the  county  are  allowed  by  the  fiscal 
court  and  are  payable  out  of  the  county  levy.  To  make  an  allowancte 
payable  out  of  the  county  levy,  must  necessarily  mean  that  a  cer- 
tain sum  is  to  be  allowed,  so  that  the  county  treasurer  will  have  a 
definite  order  of  the  fiscal  court  to  direct  him  in  the  payment  of  the 
claim.  By  section  1072,  Kentucky  Statutes,  the  county  Judge  shall 
receive  an  annual  salary  payable  in  quarterly  inst(\llments  by  the 
county.  Manifestly  this  refers  to  a  certain  sum  to  be  allowed  by  thts 
fiscal  court  and  paid  quarterly.  While  the  allowancp,  to  the  county 
attorney  is  not  required  to  be  paid  quarterly,  the  sense  is  evidently 
the  same.  The  salary  of  the  county  attorney  is  a  port  of  the  current 
expenses  of  the  county  and  must  be  paid,  like  other  current  expenses, 
out  of  the  general  fund  provided  for  that  purpose.  It  can  not  be  paid 
by  way  of  contingent  fees  out  of  other  funds.  Nor  is  it  contem- 
plated by  the  statute  that  the  salary  of  th^  county  attorney  shall 
De  contingent  and  not  fixed  by  the  fiscal  court. 

In  the  case  at  bar  appellant's  salary  had  not  been  fixed  before  his 
election.  After  his  election,  the  fiscal  court  made  the  two  orders 
quoted  in  the  opinion.  If  it  was  the  intention  of  the  fiscal  court  by 
these  two  orders,  to  fix  his  ualary,  and  if  the  annual  siilary  was  fixed 
lower  than  it  would  have  been  but  for  the  previous  order  allowing 
him  contingent  compensation  in  certain  cases,  a  case  of  mutual  mis- 
take is  presented  and  the  fiscal  court  may,  in  its  discretion,  when  it 
sets  aside  the  order  as  to  the  attorney's  contingent  compensation, 
make  an  order  fixing  the  annual  salary  for  all  of  the  attorney's  ser- 
vices at  such  a  sum  as  it  deems  just.  We  do  not  determine  that  the 
fiscal  court  did  make  a  mistake.  We  only  determine  that  if  it  did 
make  a  mistake,  and  if  it  desires  to  correct  this  mistake,  it  may  cor- 
rect it  as  any  other  mistake  may  be  corrected,  by  making  now  an 
order  for  such  an  annual  salary  as  it  deems  Just  to  cover  all  of  the 
attoriiey's  services. 

The  petition  for  re-hearing  is  overruled,  but  the  opinion  is  extended 
as  above  indicated. 


TERRELL  v.  TRIMBLE  COUNTY. 
(Filed  Afarch  24,  1908— To  be  reported.) 

1.  County  Attorneys— Fixed  Salary— Additional  Compensation- 
Proceeding  to  Collect  Taxes— Where  the  fiscal  court,  by  a  previous 
order,  had  fixed  the  salary  of  the  county  attorney,  it  had  no  authority 
to  make  him  an  additional  allowance  for  bringing  a  suit,  or  for  his 
services  in  collecting  certain  taxes  due  from  a  distilling  company,  as 
it  was  his  duty  to  render  such  service,  when  directed  by  the  fiscal 
court,  by  virtue  of  his  office  as  county  attorney. 

2.  Same — Duties — Compensation — ^When  tho  fiscal  court  las  fixod 
the  compensation  of  the  county  attorney,  it  has  no  power  to  Increase 
or  diminish  it  during  his  term.  And  it  is  his  duty  to  perform  all  his 
official  duties  for  the  compensation  fixed. 

3.  Same— Employing  Additional  Counsel— Expenses  Incurred — Al- 
lowance Therefor — But  where  a  county  attorney  is  directe<l  by  the 
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fiscal  court  to  Institute  proceedings  to  collect  certain  taxes  and  to 
employ  other  counsel  to  assist  him  therein,  the  county  should  bear 
his  reasonable  expenses  incurred  in  the  prosecution  of  the  work 
and  any  sums  paid  in  securing  other  counsel  in  the  necessiiry  prose- 
cution of  the  work. 

William  Carroll  and  Claude  B.  Terrell  for  appellant. 

G.  W.  Peak,  Jr.,  for  appellee. 

Appeal   from   Trimble   Ci.xuit   Court. 

Opinion  of  the  court  Wy  Judge  Hobson,  revtrsing. 

At  the  regular  November  election,  1901,  Claude  B.  Terrell  was 
elected  County  Attorney  of  Trimble  county.  He  qualified  and  entered 
upon  the  discharge  of  the  duties  of  the  ofRce  January  6,  1902.  By 
an  order  made  at  the  October  term,  1902,  the  salary  of  the  County 
Attorney  was  fixed  at  $400  jier  year.  On  January  23,  1905,  the  fiscal 
court  entered  the  following  order: 

"It  appearing  to  the  satisf.ictioii  of  the  court,  that  Harry  M.  Levy, 
owner  and  proprietor  of  the  Richwood  Distillery,  of  Trimble  county, 
Kentucky,  is  indebted  to  Trimble  county  for  interest  due  #n  taxes 
due  on  whisky  during  the  bonded  period,  or  until  withdrtiwn  from 
bond,  and  the  tax  paid  thereon.  It  is  therefore  ordered,  all  the 
justices  voting  in  the  affirmative,  that  Claude  B.  Terrell,  county  at- 
torney, be,  and  he  is  hereby,  empowered  to  collect  said  interest  due 
and  to  institute  suit  for  the  same  against  the  said  Richwood  Dis- 
tillery, or  the  proprietor  thereof,  if  necessary  to  recover  the  amount 
due  thereon,  and  he  is  empowered  to  employ  such  counsel  as  he  may 
deem  necessary  to  assist  him  in  the  prosecution  of  said  suit." 

Terrell  proceeded  under  the  order  and  collected  taxes  to  the 
amoufit  of  $1,351.96,  and  on  November  13,  1905,  the  fiscal  court  made 
this  order: 

"It  appearing  to  the  satisfaction  of  the  court  that  Claude  B.  Ter- 
rell, has  collected  of  the  Richwood  Distillery  Company  the  sum  ci. 
$1,351:96,  as  interest  on  whisky  tax,  it  is  now  ordered  that  he  be, 
and  he  is  hereby  allowed  25  per  cent,  of  the  amount  so  collected, 
«ald  per  cent,  to  be  retained  by  Lim  out  of  the  sum  collected  by  him, 
and  it  is  further  ordered  that  ho  be  allowed  a  like  sum  per  cent, 
for  any  other  back  taxes  collected  by  him." 

Terl-ell  retained  twenty-five  per  cent,  of  the  amount  he  had  col- 
lected, amounting  to  $337.99,  and  paid  over  the  balance  to  the  county. 
On  October  o.  1906,  the  fiscal  court  made  an  order  directing  the 
county  attorney,  then  in  office  to  collect  from  the  former  county 
attorney,  Claude  B.  Terrell,  the  money  which  he  had  retained 
under  the  order  of  life  former  fiscal  court,  there  having  been  a 
change  of  magistrates  in  the  meantime.  Thereupon  this  suit  was 
brought  in  the  name  of  Trimble  county  against  Claude  B.  Terrell  to 
recover  the  money.  He  answered,  sevting  up  all  of  the  facts  as 
above  stated,  and  also  alleged  that,  in  discharging  the  duties  re- 
quired of  him  by  the  fiscal  court,  he  had  expended,  in  his  necessary 
expenses,  a  sum  in  excess  of  $100,  as  he  had  to  make  trips  to  Louis- 
ville, Covington,  Frankfort,  and  otlier  places,  to  obtafn  the  neces- 
sary information  and  attend  to  the  matter.  He  further  alleged  that 
the  sum  allowed  to  him  was  only  a  reasonable  compen'^atlon  for  the 
Eervices  which  he  had  rendered,  and  that  he  had  paid  his  expenses 
out  of  his  own  means.  The  circuit  court  sustained  a  demurrer  to 
the  answer  and  Terrell  appeals. 
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It  is  not  material  that  Terrell  did  not  bring  a  suit  to  collect  the 
taxes.  The  fact  that  the  taxpayer  paid  over  the  taxes  without  suit 
gives  him  no  right  to  compensation  which  he  would  not  have,  if  he 
had  brought  a  suit  against  the  taxpayer,  which  had  been  prosecuted 
to  judgment  or  settled  before  trial.  The  ascertainment  of  the 
amount  of  taxes  due  wus  preliminary  to  a  suit,  and  it  was  the  duty 
of  the  county  attorney  to  conduct  a  proceeding  of  ttiis  character, 
when  directed  by  the  fiscal  court,  under  section  127  of  the  Kentucky 
Statutes.  The  fiscal  court  had  fixed,  by  a  previous  order,  the  reason- 
able salary  to  be  paid  annually  to  the  oounty  attorney  for  his  ser- 
vices, under  section  132,  of  the  Kentucky  Statutes,  and  this  allowance 
was  in  tiiil  of  all  his  official  servlceL^  as  county  attorney,  including 
both  thofie  required  of  him  expressly  by  the  statute,  or  which  he 
rendered  upon  direction  of  the  fiscal  court  or  the  county  court,  under 
section  127  of  the  Kentucky  Statutes.  When  the  fiscal  court  had 
fixed  hi'i  compensation,  it  was  withoift  poorer  to  increase  or  diminish 
his  compensation  during  the  term  for  which  he  was  elected,  under 
flection  161  of  tha  Constitution.  And,  It  was  his  duty  to  perform  all 
Qis  official  iuties  for  the  compensation  so  fixed.  The  fiscal  court 
was  without  authority  to  allow  him  other  compensation  for  his  offi- 
cial fiervlces,  for  this  would  be  to  increase  his  compensation  during 
his  lerm  of  office.  The  order  o*f  the  fiscal  court,  therefore,  allow- 
ing him  to  retain  the  twenty-five  per  cent,  ot  the  amount  which  he 
had  collected,  was  in  violation  of  the  Constitution  and  void.  The 
money  which  he  retained  under  that  order  was  the  money  of  the 
county,  as  the  fiscal  court  has  no  authority  to  dispose  of  the  money 
of  the  county,  except  as  may  be  provided  by  law.  (Spalding  v. 
Thornberry,  103  S.  W.,  291,  31  Ky.  Law  R»5p.,  738;  McN€W  v.  Common- 
wealth, 93  \i.  W.,  1047,  29  Ky.  Law  Rep.,  540;  McNew  v.  Nicholas 
County,  100  S.  W..  324,  30  Ky.  Law  Rep.,  1117;  and,  Butler  v.  James. 
116  Ky.,  575.  25  Ky.  Law  Rep.,  801.) 

But,  while  it  i^as  the  duty  of  Terrell,  whm  directed  by  the  fiscal 
court,  to  institutia  proceedings  to  collect  the  taxes  referred  to  in  any 
court  of  the  Commonwealth,  it  was  not  incumbent  upon  him  to  pay 
his  own  expenses,  necessarily  incurred  in  discharging  the  duties 
required  of  him  by  the  fiscal  court.  The  county  was  entitled  to  his 
rersonal  time  and  attention,  but  ^'hen  it  required  him  to  leave  his 
county  and  attend  to  its  business,  like  any  other  client  who  sends 
his  attorney  off  to  attend  to  his  business,  it  should  bear  his  reason- 
able expenses  incurred  in  the  prosecution  of  the  business.  This 
should  incl  ade  not  only  his  personal  expenses,  but  ^any  sums  paid  in 
securing  other  counsel,  or  in  the  necessary  prosecution  of  the  work. 

The  c<:ui£  erred  in  sustaining  the  demurrer  to  the  answer  in  so  far 
as  it  set  up  the  expenses  incurred  by  Terrell.  To  the  extent  of  his 
reasonable  expenses  he  was  entitled  to  retain  the  money  in  his  hands, 
and  was  only  liable  for  the  balance  over  and  above  the  reasonable 
expenses.  When  the  fiscal  court  directs  the  county  attorney  to  pro- 
ceed with  the  »;ase  and  authorizes  him  to  employ  counsel  to  assist  him, 
and  acquiesces  in  such  employment,  or  ratifies  it,  the  compensation 
of  such  additional  counsel  is  a  proper  cllarge  agaiast  the  county, 
and  such  sums  as  may  be  paid  to  the  counsel  thus  employed  by  the 
authority  of  the  fiscal  court,  and  with  its  acquiescttnce,  are  properly 
paid. 

The  Jrdgment  is  reversed  and  cause  rmianded,  for  further  pro- 
ceedings coniisteut  herewith. 
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A^BIN    CO.    V.    COMMONWEALTH. 
(Filed    March    3,    1908— To    be    reported.) 

1.  Contract — Hiring  Convicts — Bond  of  Indemnity — Construction  of 
Contratjt — A  bond  was  given  by  B.  to  the  prison  commissioners  of 
the  Kentucky  penitentiary  for  hire  of  convicts  with  the  F.  &  D.  Com- 
pany as  Surety.  The  contract  ws?  finally  made  by  B.  &  M.  but  the 
bond  was  not  changed.  By  consent,  tne  contract  was  sold  to  appel- 
lant company  on  condition  that  it  give  a  bond  for  its  faithful  per- 
formance. The  F.  &  D.  company  agreed  to  sign  the  bonct  if  pro- 
vision was  made  to  pay  a  certain  indebtedness  of  B.  &  M.  to  the  State 
for  the  hire  of  the  convicts,  which  was  done  by  paying  cash  in  part, 
and  giving  notes  for  the  balance  to  be  held  in  trust  by  the  agent 
of  F.  &  D.  Company.  Held — That  the  deposit  of  the  notes  was  not 
only  for  indemnity,  but  was  also  for  the  purpose  of  paying  the  in- 
debtedness of  B.  &  M.  to  the  State  and  was  enforcible  under  sec. 
18,  Civil  Code. 

2.  Same — Board  of  Prison  Commissioners — False  Statement  By  One 
Member — Effect  on  Contra<it — In  a  conirdct  made  with  the  prison 
commissioners,  for  the  hire  of  convicts,  u  false  statement  made  by 
one  of  the  commissioners  as  to  the  value  of  the  business,  the  con- 
tractor was  to  engage  in,  was  not  the  statement  of  the  board  and  the 
State  is  not  responsible  for  such  false  representations,  if  made. 

3.  Corporation — Authority  to  Contract — Plea  of  Ultra  Vires — A  cor- 
poration, having  power  to  purchase  and  sell  real  estate  and  to  engage 
in  trading  in  general  merchandise,  after  buying  a  business  and  giving 
its  notes  lor  the  price  can  not,  in  an  action  on  said  notes,  plead  that 
its  act  was  ultra  vire.s  in  bar  of  said  action. 

Kohn,  Baird,  Sloss  &  Kohn  and  Moses  Pulverman  for  appellant. 

N.  B.  Hays,  C.  H.  Morris  and  W.  M.  Smith  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court   by  Judge   Barker,   afiirming. 

William  Preston  By  bee,  about  the  6th  day  of  February,  1899,  was 
negotiating  with  the  prison  commissioners  of  the  Eddyville  peniten- 
tiary, for  a  contract  by  which  he  was  to  lease  or  hire  the  services 
of  not  less  than  fifty,  nor  more  than  one  hundred  of  the  convicts,  to 
be  used  for  the  manufacture  of  brashes  for  a  period  of  four  years 
from  the  1st  day  of  January,  1899,  with  the  privilege  of  extending  the 
contract  for  four  more  years,  and  for  which  he  was  to  pay  the  Com- 
monwealth thirty-five  cents  per  day  for  each  convict  hired  to  him; 
the  payments  to  be  made  on  the  10th  day  of  each  month  for  the 
labor  of  the  preceding  month. 

The  prison  commissioners  reqnired,  as  a  condition  precedent  to 
the  proposed  contract,  the  execution  by  the  lessee,  of  a  bond  condi- 
tioned m  the  sum  of  three  thousand  dollars  for  the  faithful  perform- 
ance of  the  contract  oc  tb<*  part  of  the  lessee  and  the  prompt  pay- 
ment of  the  contract  price  for  the  hired  convicts.  In  order  to  meet 
the  requirements  of  the  commissioners,  Bybee  had  prepared  a  bond 
conditioned  as  required,  with  the  Fidelity  and  Deposit  Company  of 
Maryland  as  his  surety,  for  which  he  paid  to  its  general  agent. 
Willis  S.  Mullen,  the  fee  charged  by  the  company  for  becoming  surety 
on  the  bond  in  question. 

The  prison  commissioners  did  not  make  a  contract  with  William 
Preston  Bybee,  but  afterwards  entered  into  a  contract  with  Bybee 
and  McClelland  in  all  respects  similar  to  that  above  described,  which 
William  Preston  Bybee  anticipated  would  be  made  with  him  alone. 
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The  prison  commiseionerB,  however,  seem  to  have  been  under  the 
impression,  and  to  have  claimed,  that  the  bond  prepared  by  William 
Preston  Bybee,  and  on  which  the  Fidelity  and  Deposit  Company  of 
Maryland  was  surety,  was  a  good  and  sufficient  bond  to  cover  the 
contract  made  with  Bybee  and  McClelland.  The  latter  firm  took  charge 
of  the  convicts,  installed  the  necessary  machinery,  and  proceeded  with 
the  manufacture  of  brushes,  under  their  contract,  until  the  8th  day 
of  January,  1900,  when,  with  the  consent  of  a  majority  of  the  prison 
commissioners,  they  sold  out  their  machmery,  stock  on  hand  and 
lease  contract  to  the  Albin  Company,  which  took  charge  of  the 
business  and  proceeded  with  the  manufacture  of  brushes. 

Before  the  prison  commissioners  would  consent  to  the  assignment 
of  the  contract  of  Bybee  and  McClelland  to  the  Albln  Company,  they 
required  of  the  assignee,  a  bond  conditioned  for  the  faithful  per- 
formance of  Its  contract.  In  order  to  meet  this  requirement,  the  as- 
signee applied  to  the  Fidelity  and  Deposit  Company  of  Maryland  to 
go  on  its  bond,  but  its  general  agent,  Willis  S.  Mullen,  declined*  to 
do  so,  unless  some  provision  was  made  for  the  payment  of  the  in- 
debtedness of  Bybee  and  McClelland  to  the  State  of  Kentucky,  which, 
at  that  time,  amounted  to  two  thousand  four  hundred  and  ninety- 
two  dollars  and  seventy-two  cents.  Mullen  did  not  admit  that  his 
company  was  surety  on  the  bond  of  Bybee  and  McClelland,  but  he 
recognized  the  fact  that  the  State  claimed  that  it  was  the  surety  for 
them  by  reason  of  its  being  the  surety  on  the  individual  bond  of 
Wlllifim  Preston  Bybee,  before  mentioned;  and  being  uncertain  as 
to  what  would  be  the  outcome  of  this  question,  he  declined  to  become 
surety  on  tie  Albin  Company's  bond  unless  some  provision  was  made, 
as  before  said,  looking  to  the  final  extinguishment  of  the  indebted- 
ness of  Bybee  and  McClelland  to  the  State.  There  is  a  good  deal 
of  contrariety  of  opinion  between  the  parties  litigant  here,  as  to  what 
was  the  legal  effect  of  the  acts  done  in  reference  to  securing  the 
indebtedness  of  Bybee  and  McClelland,  and  these  various  opinions 
will  be  noticed  more  at  length  hereafter;  but  there  is  no  dispute  that 
the  following  receipt  was  executed  by  Willis  S.  Mullen,  as  general 
agent  of  the  Fidelity  and  Deposit  Company  of  Maryland: 

"Received  of  the  Albin  Company  check  for  eleven  hundred  and 
seven  dollars  and  seventy-two  cents  ($1,107.72),  made  payable  to 
Willis  S.  Mullen,  General  Agent  of  the  Fidelity  ft  Deposit  Company 
of  Maryland,  for  payment  to  the  Auditor  of  Public  Accounts  of  the 
State  of  Kentucky,  for  the  account  of  Bybee  ft  McOJelland.  also 
fourteen  (14)  one  hundred  ($100)  dollar  notes  made  by  the  Albin 
Company  to  Bybee  &  McClelland,  said  notes  to  be  endorsed  by  Willis 
S.  Mullen,  General  Agent,  proceeds  of  which  notes,  if  collected  by 
said  Willis  S.  Mullen,  to  be  applied  to  the  account  of  Bybee  ft  Mc- 
Clelland, with  the  State  of  Kentucky;  said  notes  to  be  held  in  trust 
by  said  Willis  S.  Mullen,  General  Agent,  until  they  became  due. 
or  until  said  Bybee  ft  McClelland  have  settled  their  indebtedness 
to  the  State. 

"WILLIS  S.  MULLEN,  Gen  Agt." 

There  is  no  dispute  that  the  trustee,  Mullen,  paid  over  to  the 
Commonwealth  of  Kentucky,  the  amount  of  '^ash — one  thous^^nd  one 
hundred  and  seven  dollars  and  seventy-tTro  cents — received  by  him 
at  the  time  he  executed  the  above  receipt.  This  cash  payment  re- 
duced the  indebtedness  of  Bybee  and  McClelland  to  one  thousand 
three  hundred   and  eighty-five  dollars. 

Mullen  having  failed  to  pay  over  to  the  Commonwealth  any  of 
the  proceeds  of  the  fourteen  notes,  mentioned  in  the  above  re- 
ceipt, the  Commonwealth  instituted  this  action  against  the  Albin 
Company,  "W.  P.  Bybee,  F.  A.  McClelland,  the  Fidelity  and  Deposit 
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Company  of  Maryland  and  W.  S.  Mullen,  and  in  the  petition  set  out 
the  foregoing  facts,  praying  a  Judgment  against  all  of  the  defendants 
for  the  sum  of  one  thousand  three  hundred  and  etghty-five  dcllars 
due  to  it  from  the  firm  of  Bybee  and  McClelland. 

Mullen  filed  an  answer  admitting  that  he  held  the  notes  mentioned 
in  the  receipt,  and  that  he  had  coUect'ed  two  of  them,  and  offered 
to  pay  over  the  amount  collected  and  ty  make  such  disposition  of 
the  notes  as  the  court  should  direct. 

The  Fidelity  and  Deposit  Company  of  Maryland  denied  that  any 
contract  was  ever  made  between  William  Preston  Bybee  and  the 
prison  commissioners  of  the  Eddsrville  penitentiary;  denied  being 
surety  on  the  contract  of  Bybee  and  McClelland;  and  also  denied 
being  indebted  as  surety  or  otherwise  to  the  Commonwealth  for  the 
sum  of  one  thousand  three  lundred  and  eighty-five  dollars  sued  for, 
or  any  part  of  It. 

The  Albin  Company  alleged  that  the  fourteen  notes  in  question 
were  deposited  with  Willis  S.  Mullen  as  indemnity  merely  against 
any  lawful  claim  which  the  Commonwealth  might  have  against  it 
by  reason  of  its  suretyship  on  tho  bon(f  of  William  Preston  Bybee, 
anl  alleged  that  the  prison  commissioners  did  not  make  a  cpn tract 
with  Bybee,  and  that  he  owtid  it  nothing;  that  the  contract  of  the 
prison  conlmissioners  was  with  Bybee  and  McClelland,  and.  there- 
fore, its  co-defendant,  the  Fidelity  and  Deposit  Company  of  Maryland 
owed  the  Commonwealth  nothing;  that,  it  had  been  defrauded  by 
Bybeo  and  McClelland  and  the  prison  commissioners  into  buying 
out  that  firm,  and  it  had  been  damaged  in  the  sum  of  eleven  thousand 
dollars,  which  it  made  a  counterclaim  against  the  State  of  Kentucky, 
and  a  cross-petition  against  its  co-defendants  Bybee  and  McClellMid. 
It  also  set  up  an  indebtedness  of  Bybee  and  McClelland  of  five 
hundred  dollars  for  borrowed  money,  which  it  made  a  cross-petition 
against  them.  In  addition  it  pleaded  that  under  its  charter  it  had 
no  adthority  to  embark  in  the  businerss  of  manufacturing  brushes, 
and  that  all  of  its  acts  and  doings  with  reference  to  the  purchase 
of  the  contract  of  Bybee  and  McClelland  and  their  machinery  and 
stock  on  hand,  '^rere  ultra  vires  and  void. 

Upon  tho  trial  of  the  case  the  circuit  judge  held  that  the  Fidelity 
and  Deposit  Company  of  Maryland  was  not  a  surety  on  the  bond  of 
Bybei;  and  McClelland,  and  dismissed  the  petition  as  to  it.  and 
award'ed  a  judgment  in  favor  of  the  Commonwealth  against  the  Albin 
Company  for  one  thousand  three  hundred  and  eighty-five  dollars. 
This  judgment  it  now  seel.s  to  reverse  on  this  appeal. 

Th«  first  question  wifh  "W'hich  we  are  confronted  is  the  legal  effect 
of  whaf  was  donfe  at  'the  time  of  the  assignment  by  Bybee  and  Mc- 
Clelland to  the  Albin  Company  towards  securing  the  payment  to 
the  State  of  tho  amount  adniitted  to  have  been  due  to  it  from  Bybee 
and  McClelland.  If.  as  is  contended  by  the  Albin  Company,  the 
deposit  of  the  rotes  with  'V Willis  S.  Mullen  was  alone,  to  indemnify 
the  surety  company  against  the  claim  of  the  CommonweHlth,  as  surety 
for  the  money  due  by  Bybee  and  McClelland,  then  the  State's  claim 
to  this  fund  fall?  to  the  ground,  because  the  trial  court  dismissed  the 
petition  a.->  to  the  li'idelity  and  Deposit  Company  of  Maryland,  and 
the  State  is  not  complaining  of  this  ruling.  But  if  the  deposit  was 
made  foi  the  purpose  of  paying  off  the  admitted  indebtedness  of 
Bybee  and  McClollaod,  the^n  the  Commonwealth,  under  section  18 
of  tho  Cod'.'  of  Practice,  is  entitled  to  enforcement  of  the  contract 
made  for  Ito  benefit,  although  it  was  not  a  party  to  it.  (Allen  v. 
Thomas,  3  Met.,  lf»8;  8mlt?i  v.  Smith,  5  Bush,  626;  Paducah  Lumber 
Co.  V.  Paducah  Water  Co..  89  Ky.,  340,  11  Ky.  Law  Rep.,  738;  Louis- 
ville &  Nashville  Railroad  Co.  v.  Schmidt,  112  Ky.,  717,  23  Ky.  Law 

vol.  33—24 
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Kep.,  2097.)  Willis  S.  MuUen  testified  positively  that  he  demanded 
the  payment  to  himself  of  the  cash  and  the  deposit  of  the  notes  as 
indemnity  to  his  company,  and  we  do  not  at  all  doubi  his  candor  on 
this  subject.  That  he  had  in  mind  only  the  indemnification  of  his 
company  against  a  disputed  claim  of  the  Commonwealth  may  be 
readily  bclift'ved;  but  vrhal.  the  other  parties  to  the  transaction  had 
io  mind  is  a  different  qu<;0tion.  It  must  not  be  overlooked  that  the 
Albin  Company  was  purchasing  the  contract  with  the  State,  and 
the  machinery  and  stock  on  hand  of  Bybee  and  McClelland,  and  for 
the  purchase  price  it  was  to  pay  them  one  thousand  one  hundred  and 
seven  dollars  and  seveaty-two  cents  in  cash,  and  to  deliver  to  them 
fourteei;  notes  of  one  hundred  dollars  each.  These  were  the  prop- 
erty of  Bybee  and  McClelland,  and  two  things  could  be  accomplished 
by  the  action  which  was  taken  in  regard  to  them;  primarily  the 
Fidelity  and  Deposit  Company  of  Maryland  ^as  to  obtain  indemnifi- 
cation against  the  claim  which  it  did  not  admH:  but,  secondarily,  the 
debt  of  the  State  against  Bybee  and  McClelland,  admitted  to  be 
due  and  owing,  was  to  be  paid  off  and  discharged,  and  in  so  doing 
the  indemnification  of  I. he  Fidelity  and  Deposit  Company  would  be 
made  perfect;  for  the  assertion  of  this  claim  was  what  it  feared. 
The  receipt,  itself,  clearly  shows  that  both  of  these  things  were  to 
be  done.  By  its  languaKe  it  is  specially  provided  that  the  one  thou- 
sand one  hundred  and  seven  dollars  and  seventy-two  cents  cash  turned 
over  to  Willis  f3.  MuUeii,  was  to  be  paid  to  the  Auditor  of  Public 
Accounts  of  fhcj  State  of  Kentucky  for  the  account  of  Bybee  and  Mc- 
Clelland. There  is,  therofore.  no  doubt  as  to  what  the  parties  meant 
to  be  done  with  the  casii  paid.  Nor  is  there  much  doubt  as  to  what 
was  meant  to  be  doAc  with  the  notes.  The  proceeds  of  these,  if 
collected  by  Willis  S.  Mullen,  were  to  be  applied  to  the  account  of 
Bybee  and  McClelland  ^ith  the  State  of  Kentucky.  In  short,  it  is 
plain  that  the  parties  m^ant  that  what  the  Albin  Company  was  to  pay 
to  Bybee  and  McClelland  for  their  contract  with  the  State,  their 
machlbery  and  stock  on  hand,  was  to  be  put  in  the  hands  of  Willis 
S.  Mfillen  to  pay  off  and  discharge  the  indebtedness  of  Byboe  and 
McClelland  to  the  Commonwealth.  Nm  other  meaning  can  be  ob- 
tained from  the  language  used  in  the  receipt;  and  this  receipt  con- 
stitutes the  written  understanding  of  all  the  parties  in  interest  as 
to  what  was  to  be  done  with  the  trust  fund  of  cash  and  notes  placed 
in  the  hands  of  Willis  S.  Mullen. 

It  would  be  dilficult  to  show  a  reason  for  making  a  di^.inction  be- 
tween the  purposes  for  ^hich  the  cash  and  the  notes  were  placed 
in  the  hands  of  Mullen.  Mobody  disputes  that  all  of  the  cash  paid 
over  to  the  trustee  was  ,to  be  by  him  turned  oVer  to  the  State  in 
payment  of  the  debt  due  by  Bybee  and  McClelland,  and  nobody  dis- 
putes that  as  fast  as  the  notes  were  collected  (if  collected  at  &11) 
the  money  was  to  be  paid  over  at  once  to  the  State.  Now,  if  the 
cash  was  to  be  paid  to  the  State,  why  is  it  that  the  notes  were  only 
held  for  indemnification?  The  notes  were  to  be  turned  into  cash, 
and  when  so  converted,  the  cash  was  to  be  paid  to  the  State;  and  this 
beThg  true,  we  are  bound  to  conclude  that  the  notes,  like  the  cash, 
were  placed  in  the  hands  of  the  trustee  for  collection,  and  when 
collected,  to  be  paid  on  the  debt  due  by  Bybee  and  McClellard  to  the 
State. 

Herman  Albin.  the  president  of  the  Albin  Company,  hin;self  de- 
posed'on  the  subject  in  hsnd,  and  gave  this  account  of  what  tran- 
spired between  himself,  Mct^elland  and  Mullen  as  to  the  notes: 

"A.  Well,  we  went  to  see  Mr.  Mullen — Mr.  McClelland  and  I — ^and 
we  asked  Mr.  Mullen,  of  th(»  Fidelity  and  Deposit  Company  of  Mary, 
land,  to  go  o»  our  bond,  as  we  understood  they  were  on  the  bond 
for  tlfe  brush  company,  and  M.**.  Mullen  said  he  would  not  go  on  the 
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bond  unless  the  Bybe<3  Brush  Comp&ny  or  William  Preston  Bybe( 
I  dpn't  know  whioh  the  contract  was  in,  but  wffichever  it  was— -would 
first  6lear  up  mati'ers  with  the  State;  and  Mr.  McClelland  then  said 
they  had  outstanding,  owing  them  from  the  different  parties  they 
had  sold  brushes  to,  and  they  hadn't  collected  for,  that  were  due, 
some  of  them,  and  on  the  other  hand  they  themselves  owed  money; 
that  they  w&nte<\  to  us?  thin  mo&ey  to  pay  off,  and  part  would  go 
to  the  State,  and  Mr.  Mullen  said:  'You  let  me  hold  some  of  these 
notes,  and  that  will  be  security,  anTl  I  will  pay  part  to  the  State/ 
Mr.  Mullen  wanted  it  understood  that  while  he  was  not  liable,  still 
he  wanted  to  be  sure  that  he  was  not  on  the  bond." 

"Q.  Mr.  Mullen  was  acting  as  agent  of  the  Fidelicy  and  Deposit 
Company   of    Maryland?" 

"A.  Yes,  sir;  he  was  acting  for  the  Fidelity  and  Deposit  Company 
of  Maryland;  he  was  their  general  agent  in  Kentucky.  He  then  said, 
*Mr.  McClelland,  you  let  me  Lave  those  notes,  and  when  they  are 
collected.  I  will  turn  them  over  to  the  State.' " 

This  shows  that  McClelland  and  Mullen,  as  well  as  the  Albin  Com- 
pany.understood  that  the  notes  were  to  be  collected  and  the  proceeds 
turned  over  to  the  State,  and  in  Ihis  way  the  Fidelity  and  Deposit 
Company  oT  Maryland  would  be  fully  indemnified  by  the  payment  to 
the  ^ate  of  what  was  due  it.  The  fact  that  it  subsequently  tran- 
spired that  the  State  did  not  have  a  Just  claim  against  the  Fidelity 
and  Deposit  Company  of  Maryland  is  immaterial.  All  of  the  parties 
in  interest  agreed  that  the  oash  and  liotes  deposited  with  Mullen  by 
McClelland  and  the  Albin  i^lompany  wvre  for  the  purpose  of  using 
the  property  of  Bybee  and  McClelland  to  pay  their  just  debt  to  the 
State. 

The  Albin  Company,  through  its  president,  having  consented  that 
the  notes  executed  and  delivered  by  it  to  Bybee  and  McClelland 
shoula  ^e  assigned  to  Willis  B.  Mullen,  as  trustee  for  the  payment  of 
the  State'b  debt,  no  ofTset  or  discount  wnicn  it  afterwards  had  could 
affect  the  State's  claim  to  the  proceeds  of  the  notes.  Herman  Albin, 
its  president,  wad  present  when  the  assignment  was  made,  and  not 
only  knew  of  it,  but  conseifTed  to  it;  for  this  was  in  large  part  in  the 
interest  of  his  company,  because  the  Fidelity  and  Deposit  Company 
would  not  agree  to  become  its  surety  until  the  debt  of  the  State 
fLgalnst  Bybee  and  McClelland  was  se^^ured:  so  that  it  may  be  truly 
said  the  Albin  Company  had  a  beneficial  interest  in  the  assignment 
made  to  Mullen. 

The  counterclaim  for  damages  Sgainst  the  State  rur  the  alleged 
fraud  of  ita  commissioner  in  falsely  representing  the  value  of  the 
plant  which  Bybee  afid  McClelland  desired  to  sen,  ^'as  not  sustained 
by  the  evidence.  Herman  Albin,  who  alone,  deposed  upon  this 
questfon,  claims  that  J.  M.  Richardson,  oi^e  of  the  commissioners, 
made  false  statements  to  him  as  to  what  Bybee  and  McClelland  were 
making  out  of  their  contract;  but  it  is  diflicult  to  understand  upon 
vhat  principle  the  State  can  be  bound  by  the  Individual  acts  of  one 
comnflssioner  out  of  three.  The  beard  of  commissioners  act  as  a 
l)ody,  and  assuming  it  lo  be  true  (which  we  do  not  decide,  however) 
that  Richardson  made  false  statements  to  Albin  as  to  the  value  of 
the  plant  of  Bybee  and  McClelland,  the  Commonwealth  can  not  bo 
ni'ide  responsible  in  damages  for  these  false  representations. 

We  are  of  opinion  that  the  plea  of  ultra  vires  is  not  sustained.  The 
incorporators  and  stockholders  of  the  Albin  Company  are  Herman 
Albin,  his  wife,  and  a  man  by  the  name  of  Sales,  all  living  in  Louis- 
ville, Kentucky,  Herman  Albin  is  shown  to  be  the  dominant  spirit 
and  controller  of  the  corporation.  It  was  incorporated  under  chap- 
ter 56,  of  the  General  Statutes  of  Kentucky,  and  by  its  articles  of 
incorporation  has  the  power  to  make  contracts  and  acquire,  by  pur- 
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chase  or  otherwise,  property,  hoth  real  and  personal,  and  sell,  con- 
vey and  transfer  the  same;  possessing  the  same  powers  as  private  in- 
dividuals enjoy.  The  general  nature  of  the  corporation  was  to  sell 
or  trado  in  merchandise,  principally  furniture,  carpets,  personal  and 
hou^e  furnishings  and  such  other  wares  that  may  be  deemed  ad- 
visable to  be  carried.  Whether  or  not  this  corporation  had  the  power 
to  enter  into  a  contract  with  the  State  and  lease  from  it  convicts, 
and  carry  on  the  business  of  manufacturing  brushes,  we  need  not 
now  stop  to  inquire,  for  that  question  is  not  before  us.  The  notes 
in  question  were  given  for  the  purchase  from  Bybee  and  McClelland 
of  thoir  machinery,  stock  on  hand,  and  their  contract  with  the  State. 
Certainly  the  purchese  of  the  machinery  and  the  stock  on  hand  was 
clearly  within  the  purview  of  this  trading  corporation,  which  was 
authorized  to  buy  both  real  and  personal  property,  and  to  sell  and 
convey  it  as  individuals  may.  Moreover,  the  corporation  has,  by 
its  act,  obtained  possession  of  all  the  property  of  Bybee  and  McClel- 
land, and  thus  deprived  the  State  of  all  opportunity  to  make  its 
debt  out  of  them.  It  can  not  now  plead  ultra  vires  in  bar  of  the 
State's  claim  for  the  notes  delivered  to  Bybee  and  McClelland  in 
paymeit  for  their  property. 

In  the  case  of  Underwood,  &c.  v.  The  Newport  Lyceum.  5  B.  Mon., 
129,  41  Am.  Dec,  260,  it  was  held  that  the  Newport  Lyceum,  al- 
though it  had  no  authority,  utfder  its  charter,  to  issue  bank  bills  or  to 
do  a  banking  business,  yet  it  could  not  escape,  under  the  plea  of 
ultra  vires,  from  paying  a  debt  incurred  in  having  bank  bills  and 
other  m&terial  for  carrying  on  the  business  of  banking  prepared 
and  printed.  The  court  said  that,  although  to  carry  on  the  busi- 
ness of  banking  was  ultra  vires,  yet  the  defendant  corporation  had 
general  power  to  purchase  the  articles  named,  and  would  have  to  pay 
for  them,  alth(Ugh  it  could  not  use  them  after  they  were  purchased. 
So  In  the  case  at  bar.  the  Albin  Company  had  a  general  right  to  buy 
the  machinery  and  stock  on  hand  and  the  contract  from  Bybee  and 
McClelland,  and  can  not  escape  paying  the  purchase  price  therefor, 
although  it  might  be  conceded  that  to  carry  on  the  business  of  broom- 
making  in  the  penitentiary,  would  be  beyond  its  power  under  Its 
charter. 

In  Bigelow  on  Estoppel,  page  467,  it  is  said:  "However,  if  a  con- 
tract wit  1 1  a  corporation  has  been  performed  in  good  faith  by  the 
other  parti",  and  the  corporation  has  received  the  benefits  thereof, 
it  probably  can  not  interpose  ag&inst  its  duties  assumed  thereunder 
tho  defense  of  ultra  vires." 

In  Am.  &  Eng.  Encyc.  of  Law,  2nd  edition,  volume  29,  title  'Ultra 
Vires.'  page  50,  it  is  said:  "It  is  now  very  well  settled  that  a  cor- 
poration can  not  avail  itself  of  the  defense  of  ultra  vires  when  the 
contrac  has  been  in  good  faith  fully  performed  by  the  other  party, 
and  the  corporation  has  had  the  full  benefit  of  the  performance  and 
of  the   contract." 

In  Green's  Brice's  Ultra  Vires,  page  721,  the  law  is  thus  stated: 
"There  seems  to  be  no  substantial  reason  whatever  for  not  ex- 
tending the  principle  here  Involved  to  all  analogous  cases.  If 
liable  in  one  case,  why  should  not  a  corporation  be  always  li&ible 
to  refund  the  money  or  property  of  a  person  which  it  has  obtained 
improperly  and  without  consideration,  or  if  unable  to  return  it,  to- 
pay  for  the  benefit  obtained  thereby?  To  say  that  a  corporation  cas 
not  sue  or  be  sued  upon  an  ultra  vires  arrangement  is  one  thins- 
To  say  that  it  may  retain  the  proceeds  thereof  which  have  come  iBto 
its  possession  without  making  any  compensation  whatever  to  the- 
person  from  whom  it  has  obtained  them,  is  something  very  different, 
and  savors  very  much  of  an  inducement  to  fraud."  In  Note  A,  Id- 
729,   the   author   has   collated   and   discussed   at   great  length   manjr 
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cases  bearing  upon  the  subject  In  hand,  and  it  is  there  said:  "In 
the  United  States  the  defense  of  ultra  vires  interposed  against  a  con- 
tract wholly  or  in  part  executed,  has  very  generally  been  looked 
upon  with  disfavor."  And  this  principle  is  upheld  by  Louisville 
Tobacco  Warehouse  Co.  v.  Stewart,  24  Ky.  Law  Rep.,  934. 

Upon  the  whole  case,  we  are  clearly  of  opinion  that  the  judgment  of 
the  trial  court  in  awarding  the  Commonwealth  a  judgment  against 
the  Albin  Company  for  the  amount  of  the  notes  and  cash  in  the 
hands  of  the  trustee,  Willis  S.  Mullen,  was  correct,  and  it  is,  there- 
fore, affirmed. 


POqLE,  &c.  V.  SLAYTON,  FOR  USE,  &c. 

(Filed  March  19,  190S— To  be  reported.) 

Road  pui^ervisors — Appointment — Salary — Taxation — Maintenance  of 
Koads  and  Bridges — ^Where  a  sum  as  large  as  $7,000  per  annum  is 
actually  collected  from  the  taxpayers  of  a  county  and  expended  for 
road  and  bridge  purpt>ses  by  the  fiscal  court,  it  is  a  sufficient  mainte* 
nance  by  taxation  to  authorize  the  emplo3rment  of  a  road  supervisor 
at  a  reisonable  salary,  under  Ky.  Statutes,  1903,  sec.  4314,  authorizing 
the  appointment  of  a  road  supervisor  when  the  roads  are  worked  by 
taxation. 

Belcher  and  Sparks  for  appellants. 

Willis  and  Meredith  for  appellees. 

Appeal  from  Muhlenburg  Circuit  Court. 

Opinion  of  the  court  by  William  Rogers  Clay,  Commissioner,  ro- 
yersing. 

Appellee,  T.  J.  Slaylon.  suing  for  himself  and  other  tax-payers  of 
Muhlenburg  county,  instituted  this  action  to  recover  of  appellant, 
D.  U.  Poole,  the  sum  of  $1,200.00,  $600.00  of  which  was  allowed  him 
as  salary  for  services  rendered  as  road  and  bridge  supervisor  of  Muh- 
lenburg county  for  the  year  1904,  and  the  remaining  $600.00  for  his 
services  in  the  same  capacity  for  the  year  1905.  It  is  claimed  by  ap- 
pellee that  appellant's  appointment  was  illegal  and  void,  and  the 
allowance  of  his  salary  was  unwarranted  by  law  for  the  reason  that 
the  roads  and  bridges  of  Muhlenberg  county  were  not  maintained  by 
taxation,  and  that  the  right  to  elect  a  road  and  bridge  supervisor 
exists  only  in  case  the  roads  and  bridges  are  maintained  by  taxation. 

It  appears  that,  on  the  10th  day  of  November,  1903,  the  fiscal  court 
of  Muhlenburg  county  levied  an  ad  valorem  tax  of  fifty  cents  on  each 
one  hundred  dollars  worth  of  property,  and  also  a  poll  tax  of  one 
dollar  and  a  half  on  each  and  every  male  Inhabitant  of  said  county 
over  the  age  of  twenty-one  years,  "for  the  purpose  of  paying  off  the 
existing  indebtedness  of  said  county,  and  to  defray  the  current  and 
necessary  expenses  of  same." 

On  November  15th,  1904.  a  similar  levy  was  made  for  the  same  pur- 
pose. On  the  16th  day  of  November,  1904,  an  order  was  entered  by 
the  fiscal  court  appropriating  twenty-five  cents  on  each  one  hundred 
dollar's  worth  of  property  in  the  county  for  road  and  bridge  purposes. 
There  was  expended  for  road  and  bridge  purposes  by  the  county  of 
IMuhlenburg  for  the  year  1904,  $7,841.76;  for  the  year  1905.  $7,560.15. 
In  the  county  clerk's  office  there  is  a  record  called  "cla'ms  allowed 
by  the  fiscal  court  of  Muhlenburg  county,"  which  has. a  column  in 
which  are  placed  the  amounts  allowed  on  county  roads  and  bridges. 
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Th<!  above  amounts  are  shown  by  this  record  to  have  been  expended 
for  the  two  years  referred  to. 

Appellant  was  elected  road  and  bridge  supervisor  of  Muhlenbnrg 
county  on  April  4th,  1904.  He  entered  upon  his  duties  on  April  20th» 
1904.  and  served  two  years.  On  Novemlier  15th,  1904,  he  was  allowed 
his  first  year's  salary  of  $600.00.  On  April  12th,  1905,  his  second  year's 
salary  was  allowed. 

The  only  question  In  this  case  is,  whether  or  not  the  roads  were 
maintained  by  taxation,  for,  undei  section  4314,  Ky.  Statutes,  tlie 
power  to  appoint  a  supervisor  of  roads  exists  only  when  the  roads 
are  worked  by  taxation.  Section  4306  provides  that  '-public  roads 
shall  be  maintained,  either  by  taxation  or  by  hands  allotted  to  work 
thereon,*'  or  both  In  the  discretion  of  the  fiscal  court.  It^ls  contended 
by  counsel  for  appellee  that  no  tax  for  road  and  bridge  purposes  pur- 
suant to  section  4307  was  specificall/  levied,  and  that  the  appropria- 
tion ?)y  the  fiscal  court  Oif  the  funds  collected  by  the  county  levy  for 
the  I  ears  1904  and  1905  did  not,  tht^refore,  constitute  a  maintaining 
of  the  roads  by  taxation.  While  it  is  true  that  no  specific  levy  was 
made  for  road  purposes  for  the  years  in  question,  It  is  equally  true 
that  no  specific  levy  watt  made  for  ajiy  other  purposes.  The  county 
did  levy  an  ad  valorem  tax  of  fifty  c€'nts,  but  under  no  circumstances 
could  it  go  beyond  this  limi',;  no  additional  levy  for  road  and  bridge 
purposes  could  have  been  made.  As  shown  above,  the  levy  for  each 
of  the  years  in  question  was  made  to  defray  the  current  and  neces- 
sary expenses  of  the  county.  The  validity  of  the  levy  is  not  now  before 
us.  The  money  has  been  collected  from  the  taxpayers,  and  they  can 
not  recover  it  back. 

Was  the  expenditure  for  road  and  bridge  purposes  a  current  and  nee* 
essary  expense,  as  defined  In  section  1882,  Ky.  Statutes?  In  Combs, 
&c.,  V.  Letcher  county,  &c.,  21  Ky.  Law  Rep.,  1057,  this  court  said: 
''Moreover,  we  should  not  hesitate  to  hold  that  the  creation  of  a  court- 
hou»e  fund  by  levies,  of  coui'se  within  lawfuil  Imlts,  is  a  'necessary 
expense'  within  the  meaning  of  section  1882,  supra,  which  is  the  sec- 
tion relied  on  by  appellants."  Manifestly,  therefore,  if  the  creation 
of  a  courthouse  fund  by  levies  is  a  "necessary  expense"  within  the 
meaning  of  section  1882,  the  maintenance  of  the  roads  and  bridges  of 
the  county  is  likewise  a  "necessary  expense."  Indeed,  their  mainte- 
nance Is  Just  as  necessary  an  expense  as  any  other  expense  that  can 
be  incurred  by  the  county.  Furthermore,  as  the  levies  for  the  years 
in  question  did  not  specify  the  particular  purposes  for  which  they 
were  made,  the  appropritaion  of  funds  for  road  and  bridge  purposes 
did  not  constitute  -an  appropriation  of  money  for  purposes  other  than 
those  for  which  it  was  collected,  as  prohibited  by  section  180  of  the 
Constitution.  It  does  not  appea.r  that  any  donations  were  made  to 
the  county  for  the  years  in  question.  The  only  funds  that  it  had 
available  were  collected  under  the  county  levies  for  these  years. 
These  funds  were  paid  by  the  tax-payers.  The  appropriations  for  road 
and  bridge  purposes  were  made  out  of  the  funds  collected  from  the 
taxpayers,  and  it  seems  to  us.  therefore,  unreasonable  to  say  that 
where  about  $7,000.00  for  each  of  the  years  mentioned  was  expended 
for  road  and  bridge  purposes,  which  sums  were  levied  by  the  fiscal 
court  and  collected  by  taxation,  the  roads  and  bridges  were  not 
maintained  by  taxation.  Where  a  sum  as  large  as  $7,000.00  per  annum 
is  actually  collected  from  the  tax-payers  and  expended  for  road  and 
bridge  purposes,  we  think  it  a  sufficient  maintenance  by  taxation  to 
authorize  the  employment  of  a  road  supervisor  at  a  reasonable  sal- 
ary. 

We,  therefore,  conclude  that  the  payment  of  appellant's  salary  was 
not  unauthorized  by  law. 

For  the  reasons  given,  th»  Judgm'!iit  is  reversed  and  cause  re- 
manded, with  directions  to  dismiss  appellees'  petition. 
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CITY  OF  OWENSBORO  v.  HOPE. 

(Filed  March  24,  1908— To  be  reported.) 

1.  Municipalities — Street  Improvement — Discretion  of  City — Review 
-Absence  of  Negligence — A  city  authorized  to  establish,  grade  and  re- 


Krade  the  streets  thereof,  asrumes  a  certain  public  duty  with  respect 
thereto,  and  its  judgment  or  discretion  as  to  the  time  when  and  the 
manner  in  which  they  shall  be  improved,  is  beyond  review  unless  in 
making  and  maintaining  the  inpr^vemtnts  it  acts  with  culpable  neg- 
ligence. 

2.  Sime — Dedicating  Land  for  Street — Compensation  to  Owner — 
Award  by  Jury — Presumption — When  a  strip  of  land  is  dedicated  for 
&  street,  it  is  implied  that  it  may  be  graded  so  far  as  may  be  neces- 
sary to  fit  it  for  such  purpose,  and  it  will  be  presumed  that  the  jury, 
in  awarding  compensation  under  the  writ  of  ad  quad  damnum  have 
estimated  the  inconvenience  of  the  owner  and  injury  to  his  remaining, 
property  likely  to  ensue  from  the  necessary  grading  of  the  surface, 
^.nd  until  the  city  has  once  exercised  its  right  to  grade  the  street,  the 
adjacent  lot  owners  have  notice  that  its  surface  is  subject  to  such 
change  a^  the  city  may  order  in  its  discretion,  when  it  sees  proper 
to  improve  the  highway. 

3.  Original  Construction — Consequental  Damages — For  such  conse- 
quental  damages  as  result  to  an  adjacent  lot  because  of  the  original 
construction  of  the  grade  of  a  street,  when  not  done  negligently,  the 
lot  owner  is  not  entitled  to  recover  from  the  city;  the  street  having 
been  previously  dedicated,  or  acquired  by  the  city  for  that  purpose. 

4.  Right  to  Grade  Street — Passage  of  Ordinance — Subsequent  Acts  of 
Lot  Owner — Damages  Therefor — The  right  of  a  city  to  have  a  street 
grided  attaches  at  the  time  the  ordinance  authorizing  it  passed,  and 
a  lot  owner  can  not  abridge  this  right  by  erecting  a  house  or  fences 
or  setting  out  trees  along  the  property  line.  In  no  improving  his 
pDperty  he  took  the  chances  of  sustaining  a  loss  by  the  proper  con- 
stiuction  of  the  street  when  that  event  happened. 

George  W.  Jolly  for  appellant. 

Wilfred  Carico,  Watk/ns  &  Birkhead  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  reversing. 

T*iis  action  at  law  was  filed  In  the  Daviess  Circuit  Court  by  appel- 
lee, Hope,  against  the  City  of  Owensboro,  for  the  recovery  of  dam- 
ages alleged  to  have  been  sustained  by  him  by  the  lowering  of  the 
established  grade  in  constructing  a  macadam  roadway  opposite  his 
property.  The  plaintiff's  lot  fronts  on  the  east  side  of  Clay  street, 
and  fronts  forty  feet  extending  back  east,  and  was  used  ZkS  a  resi- 
dence. 

In  building  the  new  street,  on  the  new  grade,  it  is  alleged  the  street 
was  lowered  three  and  a  half  feet,  and  that  he  had  shade  trees  in 
front  of  his  house  on  his  lot  which  would  be  destroyed. 

The  petition  states: 

*'He  further  states  that  the  defendant  city,  by  an  ordinanc^d  duly 
enacted,  approved  and  published,  ordered  and  directed  this  plaintiff 
to  lt*wer  his  said  sidewalk  from  its  present  position  to  the  grade  es- 
tablished aforesaid.  To  do  this  he  says  he  will  be  required  to  exca- 
vate the  whole  of  the  front  of  his  said  lot  to  a  depth  of  three  and  one- 
half  feet,  which  will  necessitate  a  new  concrete  sidewalk,  a  retaining 
wall  of  at  least  three  and  a  half  feet  in  height,  and  steps  or  a  stair- 
way to  enable  hini  and  others  to  get  from  Clay  street  to  his  said  lot 
and  residence. 
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"The  sai<j[  excayation  will  destroy  his  said  shade  trees  in  front,  of 
bis  said  property.  He  says  all  of  this  has  been  made  necessary  hy  the 
excavation  and  changing  of  the  grade  of  the  said  street  in  front  of  his 
said  property. 

"He  further  states  that  the  said  excavation  on  said  street  has  de- 
stroyed his  ingress  to  and  egress  from,  his  said  property,  and  that 
he  is  by  reason  of  said  excavation  of  said  street  and  lowering  of  its 
grade,  the  plaintiff  has  been  damaged  in  the  sum  of  at  least  seven  hun- 
dred and  fifty  dollars." 

Prior  to  the  improvement  of  the  street,  by  having  it  graded,  macad- 
amized, curbed  and  paved,  as  recited.  It  appears  to  have  been  laid 
out  as  a  street,  its  natural  surface  being  used  for  such  travel  as  had 
occasion  to  traverse  it.  It  is  gathered  from  the  record  that  the  local- 
ity ih  that  vicinity  was  but  sparcely  settled,  and  not  until  the  work 
now  in  question  was  ^rdered  by  the  council,  had  the  city  taken  any 
steps  to  establish  the  permanent  grade  of  the  street  or  of  its  side- 
walks. Notwithstanding,  appellee  and  others  saw  proper  to  erect 
buildings  and  fencing,  and  to  set  out  shade  trees  adjacent  to  the  street, 
upon  the  assumption  that  the  city  -vv^uld  never  alter  the  natural 
grade  of  the  street,  or  that  if  it  did,  appellee  and  other  property  hold- 
ers could  claim  compensation  for  damages  thereby  inflicted  upon  their 
abutting  property. 

A  city  authorized  to  establish,  grade  and  regrade  the  streets  within 
its  territory,  assumes  a  certain  public  duty  with  respect  to  these  high- 
ways. Its  Judgment  or  discretion  as  to  the  time  when  and  as  to  the 
manner  in  which  the  highway  shall  be  improved  is  generally  beyond 
review,  and  absolutely  so  unless  in  the  plan  or  manner  of  making  or 
maintaining  the  improvements  it  acts  with  culpable  negligence. 

When  a  strip  of  land  is  dedicated,  or  is  acquired  by  condemnation, 
for  the  purposes  of  a  highway,  it  is  implied  that  it  may  be  graded 
so  far  as  may  be  necessary  to  fit  it  for  the  purposes  for  which  it  was 
set  apart;  and  in  either  case,  it  will  be  presumed  that  the  dedicator, 
or  the  Jury,  in  awarding  compensation  under  the  writ  of  ad  quod 
damnum,  have  estimated  the  inconvenience  of  the  owner  and  in- 
jury to  his  remaining  property  likely  to  ensue  from  the  necessary 
and  proper  grading  of  the  surface.  And  until  the  municipality  has 
once  exercised  its  right  to  grade  the  street,  the  adjacent  lot.  owners 
have  notice  that  its  surface  is  subject  to  such  change  as  the  munici- 
pality may  order  in  the  fair  exercise  of  its  discretion  when  it  sees 
proper  to  improve  the  highway. 

Some  authorities  hold  that  the  duty  of  a  municipality  to  grade  its 
streets  as  may  be  necessary  is  a  continuing  one,  and  when  the  power 
is  granted  by  the  Legislature,  can  not  be  abrogated  by  contract  or 
act  of  estoppel.  (Smith's  Modern  Law  of  Municipal  Corporations, 
section  318;  Elliott  Streets  and  Roads,  343,  et  seq.;  Dillon  Municipal 
Corporations,  section  686;  Gozzle  v.  Georgetown,  6  Wheat,  TJ.  S., 
593.)  But  a  distinction  is  recognized  between  the  rights  of  abutting 
owners  where  no  grade  has  before  been  fixed,  and  where  one  has 
been  made.  The  reason  is  not  far  to  seek.  As  already  pointed  out, 
the  owner  is  presumed  to  have  been  compensated  for  the  Injury 
done  by  a  proper  grading  of  the  adjacent  highway  when  he  accepted 
the  price  for  the  dedicated  strip,  or  considered  the  benefits  and  dis- 
advantages that  would  accrue  from  the  opening  of  the  road  when 
graded  for  use.  On  the  other  hand,  if  the  damages  were  awarded  by 
a  Jury,  they  must  have  been  Instructed  and  considered  the  incon- 
venience that  wxHild  result  to  the  adjacent  remaining  lot,  and  as 
such  damages  must  all  be  recovered  in  one  action,  such  Improvements 
in  their  nature  being  deemed  permanent,  the  presumption  arises 
that  such  grade,  when  fixed  and  constructed,  and  its  oonsequencea 
were  alike  permanent  and  inseparable.  The  adjacent  owner  may 
then  erect  buildings  with  respect  to  the  permanent  structure  of  the 
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Street.  It  is  true  the  town  has  the  right  to  change  the  grade,  as  it 
ought  to  do  when  the  public  good  demands.  But  in  that  event,  if 
it  takes  or  injures  the  adjacent  property,  that  is  a  taking  for  the 
public,  and  the  public  should  pay  for  it.  It  was  to  meet  that  precise 
condition  m  part  that  section  242.  of  the  present  Constitution  of  this 
State,  was  adopted,  reading: 

"Municipal  and  other  corporations,  and  individuals  invested  with 
•  the  privilege  of  taking  private  property  for  public  use,  shall  make 
Just  compensation  for  property  taken,  injured  or  destroyed  by  them; 
which  compensation  shall  be  paid  before  such  taking,  or  paid  or 
secured,  at  the  election  of  such  corporation  or  individual,  before 
such  injury  or  destruction.  The  General  Assembly  shall  not  deprive 
any  person  of  an  appeal  from  any  preliminary  assessment  of  damages 
against  any  such  corporation  or  individual,  made  by  commissioners, 
or  otherwise;  and  upon  appeal  from  such  preliminary  assessment, 
the  -amount  of  such  damages  shall,  in  all  ca^es,  be  determined  by  a 
Jury,  according  to  the  course  of  the  common  law." 

Before  this  Constitution  it  was  held  by  this  court  that  the  munici- 
pality had  the  right  to  alter  a  grade  once  established,  without  lia- 
bility to  adjacent  lot  owners,  provided  in  doing  so  no  private  prop- 
erty rights  of  theirs  was  invaded,  such  as  obstruction  of  light,  air, 
or  ingress  and  egress.  ( Louis  trille  v.  Louisville  Rolling  Mill  Co., 
3  Bush,  416;  Keasy  v.  Louisville,  4  Dana,  154.)  But  construing  sec- 
tion 242,  Constitution,  supra,  this  court,  in  City  of  Henderson  v. 
McClain,  102  Ky.,  402.  19  Ky.  Law  Rep.,  1450;  City  of  Mt.  Sterling  v. 
Jephson,  21  Ky.  Law  Rep..  1028;  City  of  Ludlow  v.  Detweller,  20 
Ky.  Law  Rep.,  894,  and  Barfleld  v.  Gleason,  23  Ky.  Law  Rep.,  128. 
held  that  the  former  rule  was  changed,  the  language  of  the  section 
indicating  a  purpose  to  give  the  property  holders  compensation  for 
injury  to  property  as  well  as  for  property  actually  taken  in  public 
improvements.  But  the  question  here  presented  has  never  before 
arisen  in  this  court,  and  !n  Henderson  v.  McClaln,  supra,  was  ex- 
pressly reserved.  It  was  there  said:  "But  it  is  argued  on  behalf  of 
appellant  that  there  is  no  legal  right  or  equity  in  a  person  who  dedi- 
cates land  for  street  purposes,  or  in  his  assignee,  to  compensation 
for  the  or'ginal  establishment  of  a  grade  line  and  the  reduction  of 
the  natural  surface  of  the  street  for  street  purposes  to  such  line, 
for  the  reason  that,  when  dedicated  unconditionally,  the  dedicator 
must  be  supposed  to  have  contemplated  and  consented  that  a  grade 
should  be  established  and  the  inequalities  of  the  surface  brought  to 
some  proper  level,  and  to  have  embraced  in  his  grant  or  dedication 
the  right  to  establish  such  a  grade.  This  question,  however,  is  not 
presented  by  the  record.  If  the  law  be  that  consequential  damages 
are  not  recoverable  for  the  original  establishment  of  the  grade  of  a 
street  which  has  been  dedicated  (and  this  question  is  expressly  not 
here  decided),  the  fact  that  such  establishment  is  original  In  matter 
of  defense,  and  such  fact  does  not  appear  in  this  record." 

This  record,  however,  does  raise  and  present  the  question  for  de- 
cision. We  hold,  that,  for  such  consequential  damages  as  result  to 
the  adjacent  lot.  because  of  the  original  construction  of  the  street's 
^ade,  when  not  done  negligently,  the  lot  owner  is  not  entitled  to  re- 
cover from  the  city,  the  street  having  been  previously  dedicated,  or 
acquired  by  the  city  for  that  purpose. 

Another  question  is  presented:  Appellee  and  his  vendors  had  main- 
tained their  improvements  on  the  lot  in  question  made  with  reference 
to  the  natural  grade  of  the  street  for  more  than  fifteen  years.  It  is 
argued  from  this  fact  that  the  city  had  thereby,  by  a  kind  of  acqui- 
escence, established  the  natuial  grade  as  the  permanent  grade  of  the 
street.  But  we  think  there  is  a  wide  and  essential  difference  between 
a  municipality's  acquiring  a  right  of  way  for  a  street  by  prescription, 
and  being  estopped  by  lapse  of  time  from  improving  the  right  of  way 
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or  street.  Laches  of  public  officers  are  not  generally  accounted 
against  the  public.  Particularly  ought  it  not  in  this  matter.  f>or 
concededly  it  was  within  the  discretion  of  the  municipal  council  when 
the  public  welfare  demanded,  and  its  resources  would  admit  of,  such 
an  improvement.  If  it  could  be  held  that  a  failure  of  the  council 
for  fifteen  years  to  order  a  certain  kind  of  improvement  worked  an 
estoppel  on  the  public  in  the  matter  so  that  it  could  not  thereafter 
be  exercised,  it  would  result  that  it  was  not  the  Judgment  o^  the 
municipal  council  that  would  determine  when  such  improvement 
should  be  made.  The  public  does  not  lose  the  right  to  have  its 
proper  officials  exercise  such  a  question  although  previous  boards 
declined  or  deemed  it  inexpedient  to  make  the  improvement. 

We  think  the  right  of  the  city  to  have  the  street  graded  was,  when 
the  ordinance  complained  of  was  passed,  precisely  as  it  was  when  the 
strip  of  ground  occupied  by  the  street  was  first  dedicated  for  that 
purpose.  It  follows  that  appellee  could  not  abridge  this  right  by 
erecting  a  house,  or  fences  or  setting  out  trees  along  the  property 
line.  In  so  improving  his  property  he  took  the  chances  of  su'atain- 
ing  a  loss  by  the  proper  construction  of  the  street  when  that  event 
happened. 

Other  objections  to  the  Judgment  assigned  as  errors  by  appellant 
need  not  be  noticed,  as  it  follows  from  what  has  been  said,  that  there 
can  be  no  recovery  by  appellee  in  this  case  in  any  event. 

Judgment  reversed,  remanded  for  proceedings  consistent  herewith. 

Whole  court  sitting. 


PHILLIPS  V.  HOSKINS,  &c. 
(Piled   March  12,   190&— To  be  reported.) 

1.  Husband  and  Wife  —  Infancy  of  Husband  —  Deed  for  Sale  of 
Land — Disaffirmance  by  Husband — ^Where  a  husband,  Vhile  an  in- 
fant. Joined  his  wife  in  a  deed  of  trust  on  her  land,  <and  after  becom- 
ing of  age  Joined  her  in  a  mortgage  on  the  r>ame  land  for  another 
purpo&e,  the  mortgage  operated  as  a  disaffirmance  of  h^s  deed. 

2.  Same— Under  Kentucky  Statutes  1903,  section  2129,  providing 
that  the  husband  must  Join  in  a  deed  conveying  his  wife's  land,  the 
wife  is  not  bound  by  a  deed  made  by  her  and  her  husband  while  he 
was  an  infant,  which  deed  he  disaffirmed  after  becoming  of  age. 

Charles  M.  Lindsay  for  appellant. 

R.  C.  &  J.  J.  Davis  and  Chas.  F.  Taylor  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Di- 
vision. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

Bettie  Williams  and  J.  C.  Hoskins  contracted,  in  writing,  to  sell 
and  convey  to  C.M.Phillips  a  tract  of  land  in  Jefferson  county,  contain' 
Ing  about  twenty  acres.  They  tendered  Phillips  a  deed  in  execution  pf 
the  contract,  which  he  declined  to  accept  on  the  ground  that  there 
was  a  defect  in  the  title.  This  suit  was  thereupon  filed  to  compel 
an  execution  of  the  contract.  The  circuit  court  held  the  title  good» 
and  Phillips  appeals. 

It  is  undisputed  that  Mrs.  Williams  owned  the  land  in  1895.  She 
was  then  the  wife  of  T.  D.  Williams  from  whom  she  has  since  been 
divorced.  On  October  31,  1895,  she  and  her  husband  made  a  deed 
to  R.  H.  Hoskins,  by  which  they  conveyed  to  him  the  land  in  question 
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and  some  otber  property  in  trust  for  her  sole  and  separate  use,  and 
for  the  use  and  benefit  of  the  children  of  her  body.  At  the  time  this 
deed  was  made  Mrs.  Williams  was  of  age,  but  her  husband,  T.  D. 
Williams,  was  not  of  age.  She  had,  at  the  time,  one  child,  who  is 
an  infant  and  still  living.  After  the  execution  of  the  deed,  the 
Farmers  and  Drovers  Bank  brought  suits  against  her  and  took  out 
attachments,  which  were  levied  on  the  land.  The  circuit  court  sus- 
tained the  attachments  and  gave  judgments  against  Mrs.  Williams 
amounting  to  $10,000.  She  superseded  the  Judgments,  with  R.  H. 
Hoskins  as  her  surety,  and  he  also  signed  as  her  surety  certain 
bond's  to  secure  the  discharge  of  some  attachments.  To  secure  Hos- 
kins she  and  her  husband,  T.  D.  Williams,  on  July  23,  1896,  and 
after  her  husband  became  of  age,  executed  a  mortgage  to  Hoskins, 
by  which  they  mortgaged  the  property  to  him  to  secure  him  as  surety 
on  the  bonds  referred  to.  After  this  had  been  done,  John  C.  Lewis 
Co.  brought  an  action  upon  a  return  of  no  property  found,  in  which 
it  sought  to  subject  the  property  to  its  debt.  Hoskins  in  that  action 
set  up  his  mortgage.  The  case  progressed  to  Judgment;  ^e  court 
ordered  the  land  sold  and  the  proceeds  of  the  sale  to  remain  subject 
to. the  order  of  the  court.  The  land  was  sold  and  brought  something 
over  $10,000.  It  was  bought  in  for  MTs.  Williams,  and  she  paid  the 
purchase  maney  bonds.  After  all  this,  the  Judgments  against  Mrs. 
Williams  were  affirmed  by  this  court.  In  these  proceedings  the  In- 
fant child  of  Mrs.  Williams  was  not  made  a  party,  and  it  is  insisted 
that  Mrs.  Williams'  title  to  the  land  is  not  perfect. 

By  section  2128,  Kentucky  Statutes,  a  wife  may  make  contracts  aa 
a  single  woman,  except  that  she  may  not  make  any  executory  con- 
tract to  sell  or  convey  or  mortgage  her  real  estate  unless  her  hus- 
band Join  In  the  contract.  By  section  2129,  the  husband  and  wife 
may  sell  and  convey  her  lands,  but  the  conveyance  must  be  ac- 
knowledged and  recorded  in  the  manner  required  by  section  506, 
Kentucky  Statutes,  which  is  in  these  words:  "The  conveyance  may 
be  by  the  Joint  deed  of  husband  and  wife  or  by  separate  instrument; 
but  in  the  latter  case  the  husuband  must  first  convey,  or  have  there- 
tofore conveyed.  The  deed  as  to  the  husband  may  be  acknowledged 
or  proved,  and  recorded  as  heretofore  provided." 

The  purpose  of  the  statute  in  requiring  that  the  husband  must  Join 
in  conveyances  of  the  wife's  land  is  not  only  to  protect  the  husband  in 
his  rights,  but  to  protect  the  wife  by  giving  her  the  counsel  and  guid- 
ance of  her  husband.  In  the  case  at  bar,  the  husband  was  an  in- 
fant when  the  deed  of  trust  to  Hoskins  was  executed.  The  deed  was 
not  void  as  to  him,  but  it  was  voidable.  He  had  the  right  to  ratify 
it  when  he  became  of  age,  or  to  disaffirm  It  if  he  saw  proper.  After 
he  became  of  age,  he  unfted  with  his  wife  in  the  mortgage  of  the 
property  to  Hoskins.  This  instrument  made  an  entirely  different 
disposition  of  the  property  from  that  made  by  the  deed  of  trust.  The 
deed  of  trust  set  apart  the  property  for  one  purpose;  the  deed  ot 
mortgage  applied  it  to  another.  The  latter  instrument  was  inconsist- 
ent with  the  former,  and,  being  inconsistent,  operated  as  a  disifflrm- 
ance  by  the  husband,  of  the  deed  which  he  had  executed  during  his 
infancy.  The  purpose  of  the  statute  regulating  the  conveyance  of 
the  wife's  land  would  be  entirely  defeated  if  she  was  held  bound  by 
the  deed  made  when  her  husband  was  an  infant  and  after  he  had, 
upon  becoming  of  age,  disaffirmed  it. 

Under  the  statute  the  wife's  land  may  be  conveyed  by  the  joint 
deed  of  the  husband  and  wife.  Her  powers  are  from  the  statute 
and  she  can  not  convey  her  land  except  in  the  manner  provided  by 
it.  To  be  a  conveyance  of  the  wife's  land  under  the  statute,  the  deed 
must  be  the  valid  act  of  the  husband,  otherwise  he  has  not  conveyed. 
To  hold  her  bound  by  a  deed  not  binding  on  the  huusband  or  valid 
as  to  him  would  be  to  allow  her  to  convey  her  land  without  the  con- 


380  BITTIER,  43.   V.  MYEBS'  O'd'N. 

currence  of  the  husband.  This  would  be  to  deny  to  the  statute  the 
fair  meaning  and  effect  of  the  words  used.  Her  land  may  be  coq- 
yeyed  by  the  Joint  de€d  of  herself  and  her  huusband,  but  wben  the 
instrument  is  of  no  effect  as  to  the  husband,  it  is  not  the  Joint 
deed  of  himself  and  wife.  It  is  only  her  deed,  and  she  can  not,  by. 
her  deed  alone,  convey  her  land. 

We,  therefore,  conclude  that  Mrs.  Williams  was  not  bound  by  the 
deed  of  trust  executed  to  R.  H.  Hoskins  in  1895,  and  that  the  title 
to  the  property  remained  in  her  notwithstanding  the  execution  of  this 
Instrument.  This  being  true,  her  son  has  no  interest  in  the  property 
and  her  title  to  it  is  the  same  as  it  was  before  this  deed  was  executed 

Judgment  affirmed. 


BITTIER,   &c.   V.   MYERS'   G'D'N. 

(Filed  April  29th,  1908— Not  to  be  reported.) 

Divorce  and  Alimony — ^Agreed  Order — Title  to  Real  Estate — ^Divest- 
ing Husband  of  Title — ^Validity  of  Order — Parties  to  Action — Under 
Kentucky  Statutes,  section  2123,  providing  for  the  making  of  orders 
for  the  care  and  custody  of  the  children  in  a  divorce  proceeding 
between  the  parents,  it  was  error  in  the  court  to  enter  an  order 
purporting  to  be  an  agrreed  order,  by  which  the  husband  was  divested 
of  the  fee-simple  title  to  a  house  and  lot  for  the  benefit  of  infant 
children  who  were  not  parties  to  the  action. 

C.  L.  Raisou,  Jr.,  for  appellants. 

John  W.  Rodman,  guardian  ad   litem. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  reversing. 

Appellant,  Maggie  Blttier,  purchased  from  her  co-appellant.  Carry 
Myers,  a  house  and  lot  in  the  city  of  Covington,  Kentucky,  of  the 
value  of  six  or  seven  thousand  dollars.  Mrs.  Bittier  paid  part  of 
the  purchase  price,  and  executed  to  Mrs.  Myers  her  notes  for  the 
remainder.  Appellee  and  others  were  giving  it  out  in  speech  that 
she  owned  an  interest  in  the  property,  which  had  the  effect  to  cause 
appellant,  Bittier,  to  become  doubtful  of  her  title  to  the  property, 
and  she  brought  this  action,  under  section  11,  of  the  Kentucky  Stat- 
utes, to  quiet  her  title,  Mrs.  Myei's  Joining  In  the  action  with  her. 
The   controversy   grew   out   of  the   following  facts: 

In  the  year  1903,  Mrs.  Myers  sued  her  husband  for  a  divorce  and 
alimcny.  On  December  30th,  1903,  the  court  rendered  a  Judgment 
granting  her  a  divorce  and  adjudging  her  alimony.  We  copy  that 
part  of  the  Judgment  which  applies  to  the  question  before  us: 

"It  Is  established  by  this  record  that  the  defendant,  Harvey  Myers. 
Is  the  owner  of  an  estate  not  exceeding  $18,000  in  value.  It  is  ad- 
judged that  the  defendant,  Harvey  Myers,  convey  by  warranty  deed 
to  the  plaintiff.  Carry  W.  Myers,  for  her  natural  life,  with  remainder 
in  fee  simple  to  the  children  of  plaintiff  and  defendant,  to-wit,  Ethel. 
Amelia  and  Elsie  Myers  and  Adela  Harvey,  the  residence  property 
described  in  the  pleadings  as  follows:  (Here  follows  the  description 
which  we  omit.)  Said  property  shall  be  used  as  a  home  for  the 
plaintiff  and  such  of  the  children  as  may  remain  with  her;  but  with 
the  consent  of  both  parties  hereto,  may  be  sold  for  reinvestment, 
and  any  purchaser  at  said  sale,  need  not  look  to  the  application 
of  the  proceeds.    Defendant  shall  also  transfer  absolutely  to  plain- 
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tiff  the  household  goods  in  said  residence,  excepting  his  library 
and  his  other  personal  belongings  which  he  may  remove  at  any  rea- 
sonable time.  The  defendant  will  also  pay  plaintiff  the  sum  of  $500 
on  or  before  January  10th,  1904;  $500  on  or  before  June  30,  1904; 
$500  on  or  before  January  10,  1905;  $500  on  or  before  June  30,  1905; 
the  defendant  will  also  maintain  $3,000  of  his  insurance  on  his  life 
for  the  benefit  of  plaintiff  and  their  children.  The  defendant  will 
also  provide  suitable  wearing  apparel  for  his  unmarried  children,  and 
pay  for  their  tuition.  These  conveyances,  transfers,  payments  and 
insurance  shall  be  in  full  satisfaction  of  all  claims  of  plaintiff  against 
defendant  for  alimony,  dower,  support,  insurance,  maintenance  and 
all  other  claims  now  or  hereafter,  vested  or  contingent  and  in  full 
of  all  her  other  interest  in,  or  claims  upon  or  against,  his  estate, 
or  any  part  thereof.  The  dwelling  house  so  ordered  to  be  conveyed 
is  of  the  value  of  $6,000.  The  household  goods  in  said  residence 
are  of  the  value  of  $2,000,  and  it  therefore  follows  that  the  convey- 
ance and  payments  to  be  made  by  defendant  to  plaintiff  aggragate 
$10,000.' 

Thereafter,  and  in  the  same  action  at  a  term  of  court  six  or  seven 
months  after  the  first  judgment  was  rendered,  the  parties  in  that 
action,  by  their  attorneys,  appeared  in  court  and  by  agreement  entered 
the  following  order: 

"Came  plaintiff  by  her  attorney,  C.  L.  Raison,  Esq.,  and  defendant 
by  his  attorney,  Ulie  J.  Howard,  Esq.,  and  on  the  joinir  motion  of  both 
parties  the  Judgment  herein  as  to  alimony  is  now  corrected  and  modi- 
fied as  follows:  The  real  estate  to  be  conveyed  by  defendant  to 
plaintiff  was  misdescribed  in  the  original  Judgment  and  should  havd 
been  and  is  described  as  follows:  (Here  the  right  description  is 
given,  which  we  omit.)  Said  Judgment  is  further  amended  by  pro- 
viding and  it  is  now  ordered  and  adjudged  that  defendant  shall  convey 
to  plaintiff  a  fee-simple  title  to  said  property  without  limitation  or 
entailment  and  plaintiff  releases  and  cancels  all  her  right  in  and 
claim  to  the  life  insurance  on  defendant's  life  and  he  agrees  to  main- 
tain at  least  $3,000  thereof  for  the  benefit  of  the  children  of  plain- 
tiff and  defendant.     In  all  other  respects  the  Judgment  shall  stand. 

The  defendant  in  that  action,  Harvey  Myers,  did  not  convey  this 
house  and  lot  to  his  wife  and  children  as  provided  in  the  first  Judg- 
ment, but  conveyed  to  Carry  W.  Myers  the  fee-simple  title  as  pro- 
vided in  the  last  Judgment.  The  first  three  children  named  in  the 
judgment  are  of  age,  and  consented  to  the  last,  or  second  Judgment, 
but  Adela  Harvey  is  an  infant  and  is  unable  to  consent  to  it,  and  it 
is  claimed  for  her  that  she  has  an  interest  in  this  house  and  lot  by 
reason  of  the  provisions  of  the  first  Judgment  copied  above;  and  that 
tlie  court  and  the  parties  had  no  right  to  divest  her  of  that  interest 
after  the  term  of  court  at  which  the  Judgment  was  rendered,  and  for 
this  reason  the  last  agreed  Judgment,  by  which  her  mother,  Carry 
W.  Myers,  is  given  the  fee-simple  title  to  the  house  and  lot,  is  void  as 
to  her.  We  are  of  the  opinion  that  this  is  error.  Appellee  and  her 
sisters  were  not  parties  to  that  proceeding;  they  were  not  bound 
by  the  Judgment  rendered  therein,  whether  upon  the  court's  own 
raotfon  or  by  agreement  of  the  parties  thereto.  Both  parents  were 
•and  are  under  legal  obligations  to  maintain  and  support  their  in- 
fant children;  but  the  court,  in  such  an  action,  did  not  have  the 
power  to  make  an  order  allowing  the  wife  alimony  or  for  the  care  and 
maintenance  of  their  infant  chil^en,  which,  in  effect,  would  divest 
Harvey  W.  Myers  of  the  fee  simple  title  to  this  house  and  lot. 
Section  2123  of  the  Kentucky  Statutes,  is  as  follows: 

"Pending  an  application  for  divorce,  or  on  final  Judgment,  the  court 
may  make  orders  for  tBe  care,  custody  and  maintenance  of  the  minor 
children  of  the  parties,  or  children  of  unsound  mind,  or  any  of  them, 
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and.  at  any  time  afterwards,  upon  the  petition  of  either  party,  revise 
and  alter  the  same,  having  in  all  such  cases  of  care  and  custody 
the  Interest  and  welfare  of  the  children  principally  in  view;  but  no 
such  order  for  maintenance  of  children  or  allotment  in  favor  of  the 
wife  shall  divest  either  party  of  the  fee-simple  title  to  real  estate.'* 

But  it  is  contended  that  the  first  Judgment  fixing  alimony  was  agreed 
to  by  the  parties.  It  does  not  so  appear  upon  the  face,  except  possi- 
bly by  inference,  but  a  person  can  not  be  divested  of  the  title  to  real 
estate  by  mere  Inference.  The  second  judgment  does  appear  to  be  an 
agri}ed  judgment;  and  it  also  appears  that  Myers  made  the  convey- 
ance in  conformity  thereto,  and  in  our  opinion  passed  the  fee 
simple  title  in  the  house  and  lot  to  Carry  W.  Myers. 

Appellee,  by  the  first  judgment,  did  not  receive  a  vested  interest 
in  the  property.  Her  father  is  still  legally  bound,  and,  we  have  no 
doubt,  will  support  her.  In  addition  to  this,  the  first  judgment  gives 
appellee  a  greater  interest  in  the  insurance  policy,  which  about 
equals  the  interest  she  claims  In  the  house  and 'lot,  and  the  change 
of  tho  judgment  better  secured  the  support  and  maintenance  of 
Carry  W.  Myers,  which  was  equitable  and  just,  as  by  the  judgment 
Harvey  W.  Myers  wae  thereafter  released  from  any  further  support 
of  her. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and 
remanded,   for  further  proceedings   consistent  herewith. 


THORNTON  v.  LAYLE. 
(Filed  April  22,  1908— Not  to  be  reported.) 

1.  Actions — Injury  by  Vicious  Cow — In  this  action  for  an  injury 
by  a  vicious  cow,  it  was  error  to  peremptorily  instruct  the  jury  to 
find  for  the  defendant  where  the  evidence  showed  that  plaintiff 
was  asked  to  milk  defendant's  cow  while  he  was  away  from  home, 
the  latter  assuring  him  that  the  cow  was  perfectly  gentle.  The  plain- 
titr  kdew  nothing  about  the  cow  and  relied  upon  the  representations 
as  to  her  gentleness. 

2.  Res  Gestae — ^The  rule  that  excludes  the  declarations  of  witnesses 
after  the  happening  of  an  event  because  not  a  part  of  the  res  gestae, 
has  no  application  to  the  acts  of  unreasoning  animals. 

W.  B.  Moody  and  H.  G.  Botts  for  appellant. 

John  W.  Douglass  and  Clore,  Dickinson  &   Clayton  for  appellee. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  reversing. 

The  appellant  (plaintiff)  was  gored  by  the  appellee's  (defendant's) 
cow  while  he  was  trying  to  milk  her;  and  to  recover  damages  for 
the  injuries  received  he  instituted  this  action.  Upon  the  trial  be- 
fore a  jury,  the  court,  after  the  evidence  for  the  plaintiff  was  in, 
awarded  a  peremptory  instruction  requiring  the  jury  to  find  for 
the  defendant.    This  appeal  questiobs  the  correctness  of  that  ruling. 

The  evidence  showed  that  the  defendant,  an  old  man  of  about 
seventy  years  of  age,  was  the  owner  of  two  jersey  cows,  which  he 
had  raised  and  which  he  had  (heretofore  habitually  milked  himself. 
On  the  occasion  involved  here,  the  defendant  wished  to  be  absent 
from  his  home  for  several  days,  and,  that  his  cows  might  be  regularly 


THORNTON  V.  LAYLK  383 

milked  during  his  absence,  he  emp^loyed  the  plaintiff,  his  neighbor, 
to  perform  this  service  Ur  him. 

The  plaintiff,  in  his  testimony,  deposed,  substantially,  that,  when 
the  plaintiff  was  negotiating  with  him  to  do  the  millsing,  he  (defend- 
ant) told  him  (plaintiff)  that  the  cows  were  perfectly  gentle;  that  he 
(plaintiff)  knew  nothing  of  them  himself;  that  relying  upon  the 
assurance  of  the  defen4ant,  he  went  to  the  latter's  home  and  tried 
to  milk  the  cows;  that  when  he  went  into  the  stall  where  one  of  them 
was  it  immediately  turned  on  plaintiff  and  fiercely  gored  him  in 
the  stomach  or  bowels,  inflicting  very  serious  wounds,  the  direct 
effect  of  which  was  to  necessitate  a  very  painful  surgical  operation 
to  be  performed,  and  from  which  he  was  permanently  injured.  It 
is  not  necessary  to  set  forth  the  evidence  of  the  extent  of  plain- 
tiff's injuries  on  this  appeal,  as  there  can  be  no  doubt  that  It  estab- 
lishes the  infliction  of  very  painful  wounds,  and,  perhaps,  permanent 
impairment  of  his  power  to  earn  money. 

James  Brown  testified  for  the  plaintiff,  that  some  time  before  plain- 
tiff was  hurt,  he  went  to  Layle's  house  to  return  a  wagon  he  had 
b6rrowed  from  him,  and  was  told  to  put  it  in  the  bam  lot.  He  did 
so,  but  when  he  drove  into  the  lot  the  cows  threw  down  their  heads 
and  bellowed,  and  their  actions  were  such  that  he  told  the  defendant 
he  thought  they  were  wild  and  spiteful,  but  the  defendant  said: 
•'You  are  a  stranger  to  them;  they  are  afraid  of  strangers  and  act 
that  way." 

Everett  Raisor  testified  that  he  was  called  in  by  the  plaintiff  after 
be   was   hurt,   and,   among   other   things,    said: 

"We  tried  to  get  the  cows  in  the  stalls  by  taking  a  gate  and  holding 
it  in  front  of  us,  but  we  had  no  sooner  gotten  in  view  of  the  cows 
than  they  made  at  us  and  we  had  to  run  and  drop  the  gate." 

S.  S.  Thornton  testified  that  he  was  present  when  Mr.  Layle  em- 
ployed the  plaintiff  to  milk  the  cows  for  him,  and  in  part  said: 
"George  (plaintiff)  asked  him  (defendant)  if  the  cows  were  gentle, 
and  Mr.  Layle  said  they  were  perfectly  gentle." 

In  addition  to  the  foregoing  evidence,  it  was  shown  that  the  next 
morning  after  the  plaintiff  was  gored,  he  sent  for  James  Samford, 
a  son-in-law  of  the  defendant,  who  lived  nearby,  and  the  witness 
-wsiS  asked  this  question:  "If  you  saw  the  plaintiff,  George  Thornton, 
and  James  Samford  the  next  day  after  the  plaintiff  was  hurt  by  the 
cow  of  the  defendant,  state  all  that  you  saw?"  The  answer  to  this 
question  was  excepted  to,  and  the  exception  sustained,  whereupon 
the  following  avowal  was  made:  "I  saw  the  plaintiff  and  James  Sam- 
ford  in  the  barn  lot  and  they  had  just  gotten  in  the  lot  when  I  saw 
Mr.  Samford  run  to  a  road  wagon  that  was  in  the  lot  and  climb  in  it. 
He  was  in  a  big  hurry,  and  George  Thornton  run  to  a  fence  and 
climbed  over  it.  He  was  in  a  hurry  too.  The  cows  were  after 
them.  They  showed  fight  and  were  vicious."  This  evidence  was 
ruled  incompetent  by  the  court,  because,  it  is  said  in  the  briefs, 
it  was  not  a  part  of  the  res  gestae.  We  do  not  think  this  principle 
applies  to  the  question  in  hand.  The  rule  that  excludes  the  declara- 
tions of  witnesses  after  the  happening  of  an  event  because  not  a 
part  of  the  res  gestae  has  no  application  to  the  acts  of  unreasoning 
animals.  Declarations  of  witnesses  are  admitted  as  a  part  of  the  res 
gestae  because  they  are  supposed  to  be  natural  exclamations  or  state- 
ments made  as  a  part  of  the  thhig  done  when  the  witness  has  not  had 
time  to  concoct  a  self-serving  s'ory.  The  lower  animalii  act  according 
to  their  natural  Instinct,  and  do  not  make  evidence  to  suit  the  oc- 
casion. Tlie  cow  that  is  vicious  'n  the  morning  was  vicious  t!he 
night  before,  there  not  having  been  time  in  the  interim  :o  spoil  its 
natural  temperament  by  cruelty  or  abuse.  Of  course,  a  perfectly 
gentle  cow  may  be  made  wild  or  vicious  by  a  long  series  of  abuse 
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and  mistreatment;  but  this  was  not  the  case  here.  Nothing  was 
done  to  the  cows  between  the  time  they  gored  the  plaintiff,  in  the 
evening,  and  the  next  morning  when  they  viciously  attacked  (ac- 
cording to  the  avowal)   the  plaintiff  and  Samford. 

With  this  evidence  in,  cleailv  the  plaintiff  was  entitled  to  havo 
the  merits  of  Lis  case  pasred  on  by  the  jury.  He  showed  that  he 
knew  nothing  of  the  disposition  of  the  cows  at  the  time  of  the  em- 
ployment; that  he  asked  the  owner,  who  did  know  them,  and  was 
assured  that  ihey  were  perfectly  gentle.  On  the  contrary,  they 
were  vicious  and  savagely  attacked  the  plaintiff,  goring  him  as  before 
stated.  It  is  true,  that  in  actions  of  this  character,  the  plaintiff  must 
introduce  some  evidence  tending  to  bring  home  to  the  ownef  knowl- 
edge of  the  vicious  disposition  of  the  cattle  (Thompson  on  Negli- 
gence, sections  S42-877;  Adams  v.  Simpson,  31  Ky.  Law  Rep.,  604; 
Nisbet  V.  Well,  25  Ky.  Law  Rep.,  511;  Stewart  v.  East  Jellico  Coal 
Co.,  24  Ky  Law  Rep.,  420);  but  with  this  principle  in  mind,  there 
was  no  element  of  a  meritorious  cause  of  action  on  the  part  of  the 
plaintiff  lacking,  assuming  his  evidence  to  have  been  true;  and  the 
court  should  have  overruled  the  motion  for  a  peremptory  instruction, 
and  allowed  the  case  to  be  tried  out  before  the  jury  on  its  merits. 

Judgment  reversed  for  another  trial  under  principles  consistent 
with  this  opinion. 
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APPEALS—  P^K®- 

1.  Failure  to  File  Transcript — Agreement  to  Waive  Such  Fail- 

ure—Section 348.  Criminal  Code,  is  a  limitation  upon  the 
jurisdiction  of  the  Court  of  Appeals,  and  an  agreement 
by  the  Commonwealth's  attorney  to  waive  the  failure  to 
file  the  transcript,  does  not  vest  the  court  with  jurisdic- 
tion, and  the  appeal  herein  is  dismissed.  Putnam  v.  Com- 
monwealth      267 

2.  Under  the  statutes  the  children  mentioned  in  this  action  are 

barred  from  taking  an  appeal  from  the  order  probating 
the  will  of  their  father,  as  more  than  five  years  have 
elapsed  from  the  date  of  probate  in  the  county  court,  and  * 
they  are  barred  from  filing  an  action  to  impeach  the  order 
as  they  brought  no  such  action  within  twelve  months 
after  their  arrival  at  age.    Nolan  v.  Stacy 321 

BETTING  ON  RACES— See  Criminal  Law,  5.  6. 

BILLS  AND  NOTES- 

Assignment — Bills  of  Exchange — Purchaser  of  Notes  for  Value 
— 'Law  of  State  of  Iowa — The  notes  in  controversy  were 
executed  to  an  Iowa 'concern,  sent  to  It  and  by  it  assigned 
to  Price,  who  sues  on  them.  The  law  of  that  State  places 
such  paper  upon  the  footing  of  a  bill  of  exchange,  and  be- 
ing placed  upon  such  footing  defenses  existing  between 
the  antecedent  parties  can  not  apply  to  Price,  the  pur- 
chaser of  the  notes,  if  he  was  in  good  faith  their  pur- 
chaser for  value,  and  without  any  notice  of  Infirmity  or 
fraud  In  obtaining  the  notes  sued  on.  Price  v.  Gatliffs 
Bhc'ors,   &c 324 

COMMISSIONS— See  Lands,  6. 

CONTINGENT  FEES— See  County  Attorneys. 

CORPORATIONS— See  Contracts,  1,  2,  3. 

CONTRACTS— 

1.  Hiring  Convicts — Bond  of  Indemnity — Construction  of  Con- 

tract— ^A  bond  was  given  by  B.  to  the  prison  commis- 
sioners of  the  Kentucky  penitentiary  for  hire  of  convicts 
with  the  F.  &  D.  Company  as  surety.  The  contract  was 
finally  made  by  B.  &  M.,  but  the  bond  was  not  changed. 
By  consent,  the  contract  was  sold  to  appellant  company 
on  condition  that  it  give  a  bond  for  its  faithful  perform- 
ance. The  F.  &  D.  Company  agreed  to  sign  the  bond  if 
provision  was  made  to  pay  a  certain  indebtedness  of  B. 
&  M.  to  the  State  for  the  hire  of  the  convicts,  which  was 
done  by  paying  cash  in  part,  and  giving  notes  for  the  bal- 
ance to  be  held  in  trust  by  the  agent  of  F.  k,  D.  Company. 
Held — That  the  deposit  of  the  notes  was  not  only  for  in- 
demnity, but  was  also  for  the  purpose  of  paying  the  In- 
debtedness of  B.  &  M.  to  the  State  and  was  enforcible 
under  section  18,  Civil  Code.  Albln  Co.  v.  Common- 
wealth      367 

2.  Same  —  Board   of  Prison   Commissioners — False  Statement 

by  One  Member — Effect  on  Contract — In  a  contract  made 
with  the  prison  commissioners,  for  the  hire  of  convicts, 
a  false  statement  made  by  one  of  the  commissioners  as  to 

ind.  aug.  1 
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CONTRACTS— Continued—                                                                   Page . 
the  value  of  the  business  the  contractor  was  to  engage  In, 
was  not  the  statement  of  the  board  and  the  State  is  not 
responsible    for    such    false    representations,    if     made. 
Idem    367 

3.  Corporation— Authority  to  Contract — Plea  of  Ultra  Vires — 
A  corporation,  having  power  to  purchase  and  sell  real  es- 
tate and  to  engage  in  trading  In  general  merchandise, 
after  buying  a  business  and  giving  Its  notes  for  the  price 
can  not,  In  an  action  on  said  notes,  plead  that  its  act  was 
ultra  vires  in  bar  of  said  action.    Idem 367 

CRIMINAL  LAW— 

1.  Homicide — 'Instructions  —  Evidence  —  There  was  evidence 

tending  to  show  that  deceased  and  Combs  were  acting  In 
concert  attacking  Slone,  and,  if  this  was  true,  he  had  the 
right  to  take  Into  consideration  the  danger  at  the  hands 
of  both  of  them  In  determining  what  was  necessary  in  his 
self-defense.  It  was  error,  therefore,  for  the  lower  court 
to  predicate  Slone's  right  of  defense-  wholly  upon  the 
danger  at  the  hands  of  deceased.  Slone  v.  Common- 
wealth     266 

2.  Dying  Declarations — ^AU   that  deceased   said  In  his   dying 

declaration  may  be  proved,  but  what  he  said  on  another 
occasion  can  not  be  admitted.    Idem  267 

3.  Evidence  —  As  to  Declarations  Before  Homicide  —  It  was 

error  to  allow  proof  of  declarations  made  by  Combs  be- 
fore the  homicide  as  to  what  he  and  deceased  had  done. 
This  could  not  be  given  because  It  tended  to  confirm 
Combs*   testimony.    Idem    267 

4.  Indictment — Malicious     Shooting — ^Instructions — Appellant*^ 

plea  was  that  he  did  not  Intend  to  shoot  the  marshal,  and 
that  the  firing  of  the  pistol  was  accidental.  The  court 
erred  In  falling  to  submit  his  defense  to  the  Jury,  and  in 
'instructing  the  Jury  as  to  the  law  of  self-defense.  Mann 
V.    Commonwealth    269 

5.  Gaming — Betting  on  Races — Selling  French  Pools  on  Race 

Track — Statutes  Considered — Kentucky  Statutes,  section 
I960,  makes  it  a  felony  for  any  one  to  set  up  and  carry 
on  any  machine  or  contrivance  used  In  betting  whereby 
money  or  other  thing  may  be  won  or  lost.  Section  1961 
provides  that  "no  prosecution  shall  be  commenced  under 
section  1950  later  than  five  years  after  the  commission  of 
the  offense,  nor  shall  its  provisions  apply  to  persons  who 
sell  combination  or  French  pools  on  any  regular  race 
track  during  the  races  thereon."  Held — That  In  adopt- 
ing section  1961  the  Legislature  evidently  had  in  mind 
granting  a  pdvllege  to  the  regular  race  tracks  during  the 
races  thereon.    Grinstead  v.  Kirby,  Judge   287 

6.  Same — To  hold  that  the  men  who  sell  the  pools  may  not 

be  punished,  but  that  those  who  buy  them  may  be  pun- 
ished, would  be  to  give  no  effect  to  that  part  of  the  act 
which  limits  the  selling  of  the  pools  on  regular  race 
.  tracks  during  the  races  thereon.  The  object  of  the  excep- 
tion was  not  to  protect  those  who  sell  the  pools,  but  what 
the  Legislature  had  In  mind  was  to  protect  the  regular 
race  tracks  during  the  races  thereon.  Manifestly  the 
Legislature  Intended  that  the  selling  of  combination  or 
French  pools  on  any  regular  track,  during  the  races 
thereon,  should  not  be  Illegal.    Idem  287 
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7.  Trial   for   Murder— Death    from   Wound — Doubtful    Proof — 

Conviction  for  Malicious  Cutting — Legality  of  Instruction 
— On  the  trial  of  one  indicted  for  murder  by  willfully  cut- 
ting and  wounding  another  with  a  knife,  where  the  de- 
ceased lived  for  some  time  after  the  diflftculty,  and  the 
proof  was  conflicting  as  to  whether  he  died  of  the  wound 
inflicted  or  from  improper  treatment,  it  was  proper  for 
the  court  to  Instruct  the  jury  under  section  1166,  Kentucky 
Statutes,  for  malicious  cutting  and  wounding,  and  also 
under  section  1242  for  cutting  in  sudden  heat  and  pas- 
sion, and  a  verdict  for  malicious  cutting  was  properly  ren- 
dered.    Housman  v.  Commonwealth    311 

8.  Misconduct    of    Commonwealth's    Attorney  —  Argument   to 

Jury — Limitations  Allowable  —  Much  latitude  is  allowed 
the  Commonwealth's  attorney  in  the  presentation  of  his 
case  to  the  jury,  the  only  limitation  being  such  as  required 
him  to  confine  himself  to  the  facts  introduced  in 
evidence,  and  the  fair  and  reasonable  deductions  and  con- 
clusions to  be  drawn  therefrom,  and,  bounded  alone  by 
these  limitations,  he  may,  with  propriety,  appeal  to  the 
jury  with  all  the  power,  force  and  persuasiveness  which 
his  learning,  skill  and  experience  enable  him  to  com- 
mand, and  of  this  character  of  argument  the  accused  can 
not  complain.    Idem    311 

9.  Homicide — Idiots — Continuance— Aflftdavit    for — It    was    not 

error  to  refuse  the  continuance  asked  for  on  the  ground 
that  the  absent  witness,  if  present,  would  testify  that  de- 
fendant was  so  feeble-minded  that  he  did  not  know  right 
from  wrong,  and  had  always  been  in  tHat  condition.  The 
court  properly  refused  the  continuance  on  the  ground 
that  such  a  fact  was  susceptible  of  proof  by  other  wit- 
nesses who  were  easily  accessible.  Webb  v.  Common- 
wealth  

10.  Same — Idiocy  is  a  state  of  mind  that  any  one  can  distin- 

guish rs  readily  as  the  ordinary  medical  man.    Idem 

11.  Instructions — Defense    of   Another — In    an    instruction    the 

right  of  the  defense  of  another  was  predicated  upon  the 
fact  that  neither  such  other  nor  the  accused,  could  have 
averted  the  apparent  danger  to  the  former  by  other  rea- 
sonably safe  means.    This  is  the  law.    Idem 

12.  New    Trials — Defendant   Tried    Without    His   Knowledge — 

This  case  is  reversed  as  to  Walter  Sanders  for  the  reason 
that  it  appears  from  the  record  and  from  his  affidavit  for 
a  continuance,  that  he  did  not  know  that  he  was  being 
tried  with  his  co-defendant;  that  he  had  no  counsel,  and 
that  he  was  under  the  impression  that  Williams  alone  was 
being  tried.  The  record  does  not  show  why  he  had  no 
counsel.  It  also  appears  that  the  only  connection  he  had 
with  the  alleged  robbery  was  in  picking  up  the  bill  and 
handing  it  to  Williams.  Williams  &  Saunders  v.  Com- 
monwealth      330 

13.  Aiding    and    Abetting  —  Instruations  — ^  An    instruction    re- 

quired the  jury  to  believe  that  S.  was  present,  aiding  and 
abetting  W.  in  the  robbery,  and  the  jury  may  have  con- 
strued the  picking  up  of  the  money  to  be  a  sufficient  aid- 
ing and  abetting,  but  he  must  have  aided  and  abetted 
with  the  knowledge  that  W.  was  robbing  another  of  the 
money.    Idem    

14.  Homicide  —  Jont    Indictment  —  Sepa^rate    Trial  —  Proof   of 

Conspiracy — Declaration    of    Co-conspirator — Oompctenoy 
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— In  the  trial  of  B.,  jointly  Indicted  with  H.,  for  the  mur- 
der of  W.,  in  which  a  conspiracy  is  charged,  evidence  of 
a  statement  made  by  B.  to  witness  A.,  prior  to  the  killing 
of  deceased  that  **if  he  had  such  men  as  me  and  M.,  that 
he  already  had  H.  in  with  him,  who  was  not  afraid  of  hell, 
that  sometime  when  W.  came  ranting  around  on  the 
ridge,  we  would  uncap  his  head  and  leave  him  for  his 
friends  to  carry  home,"  Held — To  be  competent  to  show 
a  conspiracy  betwwen  B.  and  H.  to  kill  W.,  and  hence  the 
declaration  of  H.,  in  the  absence  of  B.,  was  properly  ad- 
mitted to  the  jury  as  evidence  against  B.  Brummett  v. 
Commonwealth    355 

15.  Same — Evidence — Statements  Made  by  Wit^  of  Accused — 
Competency — On  the  trial  of  B.,  indicted  with  H.  for  kill- 
ing \V.,  in  which  it  was  claimed  that  the  killing  was  done 
because  of  some  real  or  fancied  insult  by  W.  to  B/s  wife. 
It  was  incompetent  to  prove  statements  made  by  B.'s  wife 
to  a  witness  in  the  presence  of  H.  in  reference  to  the 
time  that  her  husband  intended  to  go  to  the  town  of  M. 
with  a  load  of  melons  (on  one  of  which  trips  he  was 
killed),  as  the  effect  of  such  evidence  was  to  make  the 
wife  an  unwilling  witness  against  her  husband  without 
giving  her  a  chance  to  deny  it.    Idem 355 

COUNTY  ATTORNEYS— 

1.  Prosecuting  Suits  by  Auditor's  Agent — In  proeecuting  suits 

Instituted  by  the  auditor's  agent,  as  the  law  provided.  In 
May,  1904,  the  time  the  proceeding  was  instituted,  the 
county  attorney  discharged  an  official  duty  which  was 
covered  by  his  annual  salary  allowed  "Mm  by  the  fiscal 
court,  and  he  was  not  entitled  to  special  compensation. 
Bingham  v.  Hager,  Auditor,  Ac 278 

2.  Duties— Compensation — Sections  126,  127,  128,  129  and  131 

prescribe  the  duties  of  the  county  attorney,  and  section 
132  prescribes  his  compensation.  This  must  necessarily 
include  his  compensation  for  all  services  rendered,  where 
other  compensation  is  not  allowed  therefor.  Spalding  v. 
Thornbury    362 

3.  Same — All  services  rendered  Sinder  section  127  must  stand 

alike.  The  statute  makes  it  his  duty  to  institute  or  de- 
fend actions  and  proceedings  when  "directed"  by  the 
county  or  fiscal  court.  If  the  statute  had  contemplated 
an  employment  the  word  "employed"  would  have  been 
used  instead  of  "directed."    Idem   362 

4.  Additional    Duties    Imposed    by    Statute — Commision    Pro- 

vided— Where,  by  statute,  duties  are  imposed  upon  the 
county  attorney  and  compensation,  by  way  of  commission 
is  provided,  he  is  entitled  to  such  compensation  in  ad- 
dition to  his  salary.  The  salary  named  in  section  132 
only  covers  the  services  required  of  him  by  law  and  for 
which  no  other  compensation  is  provided.    Idem  352 

5.  Salary — Contingent  Fees — The  salary  of  the  county  attor- 

ney is  part  of  the  current  expenses  of  the  county  and 
must  be  paid  out  of  the  general  fund  provided  for  that 
purpose.  It  can  not  be  paid  by  way  of  contingent  fees 
out  of  other  fund,  nor  is  it  contemplated  by  the  statute 
that  his  salary  shall  be  contingent  and  not  fixed  by  the 
fiscal    court.    Idem    362 
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6.  Fixed    Salary  —  Additional    Compensation  —  Proceeding    to 

Collect  Taxes— Where  the  fiscal  court,  by  a  previous 
order,  had  fixed  the  salary  of  the  county  attorney,  it  had 
no  authority  to  make  him  an  additional  allowance  for 
bringing  a  suit,  or  for  his  services  in  collecting  certain 
taxes  due  from  a  distilling  company,  as  it  was  his  duty 
to  render  such  service,  when  directed  by  the  fiscal  court, 
by  virtue  of  his  office  as  county  attorney.  Terrill  v.  Trim- 
ble  County    364 

7.  Same — Duties — Compensation — When    the   fiscal   court   has 

fixed  the  compensation  of  the  county  attorney,  it  has  no 
power  to  increase  or  diminish  it  during  his  term.  And 
it  is  his  duty  to  perform  all  his  official  duties  for  the  com- 
pensation   fixed.     Idem    364 

8.  Same — Employing   Additional   Counsel — Expenses   Incurred 

— Allowance  Therefor — But  where  a  county  atomey  is 
directed  by  the  fiscal  court  to  institute  proceedings  to 
collect  certain  taxes  and  to  employ  other  counsel  to  assist 
him  therein,  the  county  should  bear  his  reasonable  ex- 
penses incurred  in  the  prosecution  of  the  work  and  any 
sums  paid  in  securing  other  counsel  in  the  necessary 
prosecution  of  the  work.    Idem   364 

DEBTOR  AND  CREDITOR— 

1.  Pleading — Failure  to  Ask   Personal  Judgment — Refusal   to 

Render  Judgment — In  an  action  in  which  Moss  was  made 
a  party  by  Brackett's  Adm'r,  it  no  where  appearing  that 
a  personal  judgment  was  sought  against  Moss  for  land 
sold  by  Brackett  to  Boreing,  the  lower  court  did  not  err  in 
refusing  to  render  a  personal  Judgment  against  Moss. 
Brackett's  Adm'r  v.  Boreing's  Adm'r,  &c 292 

2.  Offset  by  Debtor— Debts   Owing   by  Creditor — ^In  the  ab- 

sence of  a  contract  to  that  effect,  a  debtor  is  never  a 
trustee  for  his  creditor.  The  law  is  well  settled  that  a 
debtor  may  purchase  debts  due  from  his  creditor  to 
others,  at  less  than  their  value,  and  demand  a  settle- 
ment for  the  full  amount  of  the  debt  so  purchased. 
Idem 292 

3.  Evidence — Exceptions   Not   Acted   On — Waiver — Exceptions 

to  the  competency  of  testimony  filed  in  an  action,  that 
are  not  acted  on  by  the  trial  court,  are,  on  appeal,  deemed 
to  have  been  waived.    Idem   292 

4.  Settlement — Unsatisfactory    Evidence — Judgment    Not    Dis- 

turbed— Where  the  evidence  on  a  question  of  settlement 
is  so  vague  and  unsatisfactory  as  to  leave  the  mind  in 
doubt,  the  judgment  of  the  chancellor  thereon  will  not  be 
disturbed.     Idem    292 

6.  Attachments — Notice — Effect — In  this  case  Boreing  was  in 
debt  to  Brackett;  Hendrickson  had  attached  the  money  due 
from  Boreing  to  Brackett  in  Boreing's  hands,  which  was 
sustained,  and  so  much  of  the  money  due  to  Brackett  by 
Boreing  as  equalled  the  Hendrickson  judgments  was  then 
due,  not  to  Brackett,  but  to  Hendrickson.  At  the  same 
time  the  bank's  assignee  attached  in  Boreing's  hands  the 
money  thus  due  to  Hendrickson.  Held — That  Boreing  was 
holding  money  or  property  in  which  Hendrickson  had  an 
interest,  and  the  service  of  the  attachment  on  him  was 
notice  that  it  was  the  purpose  of  the  bank  to  attach  the 
funds  so  held  by  him.     Idem  292 
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DEEDS— See  Husband  and  Wife,  1,  2—  ?age. 

1.  Construction  of  —  Ebtemption  of  Building  Pavement  —  The 

BX)]©  question,  In  this  case,  is  whether  the  condition  In 
the  deed  that  the  grantor  should  never  be  required  to 
build  a  pavement,  was  a  personal  exemption,  or  went  with 
the  land  to  the  heirs  and  assigns  of  the  grantor.  The  lan- 
guage of  the  deed  shows  that  it  was  intended  as  a  per- 
sonal exemption.  To  consider  it  a  covenant  running 
with  the  land  would  have  to  be  done  by  inference,  and 
this  is  not  allowed  in  construing  deeds  which  affect  the 
public  interest.    City  of  Richmond  v.  Bennett  279 

2.  Written   Instruments  —  Construction   of — The   writings  or 

deeds  herein  considered  do  not  evidence  a  purchase  and 
sale  of  the  propeijy  in  controversy,  but  are  testamentary 
in  character,  therefore,  appellant  and  his  sister  should 
contribute  from  the  shares  they  received)  from  their 
mother's  estate  to  their  brothers  and  sisters,  so  that  all 
would  be  equal.     Siler  v.  Jones,  &c 317 

3.  Limitation — Must  be  Pleaded — ^Limitation,  to  be  available, 

must  be  pleaded,  and  can  not  be  reached  by  demurrer. 
(30  Ky.  Law  Rep.,  25.)         Idem    317 

DIVORCE  AND  ALIMONY— See  Husband  and  Wife. 

DURESS— See  Lif-e  Insurance,  1,  2. 

EXECUTORS  AND  ADMINISTRATORS— 

Personal  Representative — Appointment  of — The  statute  does 
not  contemplate  that  persons  who  are  related  by  blood, 
but  have  no  interest  in  the  estate,  shall  determine  who 
shall  be  appointed  administrator,  and,  although  the  sister 
of  deceased  and  his  father  and  mother,  sought  to  have 
the  ad  mind  str  a  tor  removed  and  the  sister  appointed,  be- 
yond the  fact  that  he  proposed  to  charge  the  five  per  cent, 
commission  for  settling  It,  no  reason  is  shown  to  have  him 
removed.  But,  as  he  led  the  father  and  mother  to  believe 
that  he  would  have  nothing  in  the  way  of  compensation, 
and  procured  their  written  request  to  the  county  court  to 
appoint  him,  he  should  not  be  allowed  commissions  for  his 
services,  but  should  only  be  allowed  his  expenses  as  ad- 
ministrator.    Hilton   V.    Hilton's   Adm'r 276 

EXECUTORY  CONTRACT— See  Lands,  7. 

EVIDENCE— See  Criminal  Law. 

FIRE  INSURANCE— 

Actions  for  Loss  —  Surrender  of  Policy  —  Direction  for  Per- 
emptory Instruction — In  this  action,  Involving  the  liabil- 
ity of  the  appellant  on  a  policy  of  fire  insurance,  evidence 
examined  and  held  that  the  policy  was  surrendered  by  the 
insured  with  the  intention  that  it  should  be  cancelled  by 
the  company  and  was  accepted  by  the  company  with  the 
belief  and  understanding  that  it  was  cancelled,  and  the 
peremptory  Instruction  asked  by  appellant  should  have 
been  granted.  Aetna  Ins.  Co.  v.  Robards  Tob.  Co.'s  Trus- 
tee     257 

GAMING — See  Criminal  Law. 

HIRING   CONVICTS— See    Contracts,   1,   2,   3. 

HOMICIDE— See  Criminal  Law. 

HUSBAND  AND  WIFE— 

1.  Infancy  rf  Husband — Deed  for  Sale  of  Land — ^Disaffirmance 
by  Husband — Where  a  husband,  while  an  infant.  Joined 
his  wife  in  a  deed  of  trust  on  her  land,  and  after  becom- 
ing of  age  joined  her  In  a  mortgage  on  the  same  land  for 
another  purpose,  the  mortgage  operated  as  a  disaffirm- 
ance of  his  deed.     Phillips  v.  Hoskins,  &c 378 
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2.  Same— Under   Kentucky   Statutes   1903,   section   2129,   pro- 

viding that  the  husband  must  join  in  a  deed  conveying 
his  wife's  land,  the  wife  is  not  bound  by  a  deed  made  by 
her  husband  while  he  was  an  infant  which  deed  he  dis- 
affirmed after  becoming  of  age.    Idem 378 

3.  Divorce  and  Alimony — Agreed  Order — Title  to  Real  Estate 

— Divesting  Husband  of  Title — Validity  of  Order— Partdes 
to  Action — Under  Kentucky  Statutes,  section  2123,  provid- 
ing for  the  making  of  orders  for  the  care  and  custody  of 
the  children  in  a  divorce  proceeding  between  the  parents, 
it  was  error  in  the  court  to  enter  an  order  purporting  to 
be  an  agreed  order,  by  which  the  husband  was  divested 
of  the  fee-simple  title  to  a  house  and  lot  for  the  benefit 
of  infant  children  who  were  not  parties  to  the  action. 
Bittier,  &c.  v.  Myers*  GW'n    380 

IDIOCY— See  Criminal  Law.  9,  10. 
INDICTMENTS— See  Criminal  Law. 
JUDGMENTS  IN  REM— See  Life  Insurance,  3. 
LANDS— 

1.  Division  of — EKrldence — The  evidence  here  is  not  'sufficient 

to  Justify  the  conclusion  that  any  fraud  was  practiced 
upon  Mrs.  Baker  in  the  division  of  the  land,  or  that  there 
was  a  conspiracy  to  defraud  her.  C.  made  an  advan- 
tageous trade  in  the  division,  but  this  fact  alone  is  not 
sufficient  to  authorize  the  setting  aside  of  the  deeds. 
In  brief,  it  appears  that  Mrs.  Baker  simply  made  a  bad 
trade  in  the  division  and  is  seeking  to  be  released  there- 
from. Her  petition  was  properly  dismissed  by  the  court 
below.    Baker   v.    Cooper,   &c 263 

2.  Instructions — Error  to  Submit  Law  and  Facts — The  instruc- 

tion complained  of  is  erroneous  in  that  it  submits  both  the 
Taw  and  facts  to  the  Jury.    Idem   263 

3.  Rule  of  Caveat  Emptor — An  officer  selling  land  under  exe 

cution  d-ces  not  act  as  agent  of  the  plaintiff.  The  sale  is 
made  bv  law.  and  the  rule  of  caveat  emptor  applies  to 
such  sales.    Burt  &  Brabb  Lumber  Co.  v.  Hurst,  &c 270 

4.  Quieting    Title  —  Section    11,    of    the    Kentucky   Statutes. 

authorizes  the  institution  and  maintenance  of  an  action  to 
quiet  title  by  one  who  owns  the  title  and  is  in  the  actual 
possession  vt  the  land.  As  appellant  did  not  have  the 
actual  possession  of  the  land  at  the  time  he  instituted 
the  action,  his  petition  was  properly  dismissed.  Du- 
poyster  v.   Turk    320 

5.  Liens — Levy  of  Execution — A.  recovered  judgment  against 

appellee,  execution  issued,  which  he  levied  on  its  land, 
which  w?s  sold  and  bought  by  A.  for  his  debt.  The  facts 
bring  the  case  clearly  within  the  provisions  of  section 
1691,  Kentucky  Statutes,  and  the  lower  court  properly 
held  that  A.  was  entitled  to  a  Hen  on  the  land  for  his  debt 
bv  reason  of  his  execution.  Attay  v.  Knox  Gem  Coal 
Co.,    &c 327 

6.  Contracts  —  Instructions  —  E5vidence — Appellant    resisted    a 

claim  for  commissions  for  the  sale  of  his  land,  setting  up 
in  a  paragraph  of  his  answer  that  the  contract  relied  on 
was  not  the  one  he  made,  and  thnt  his  signature  to  It  was 
obtained  by  the  fraud  of  appellee.  It  was  error  for  the 
court  not  to  allow  him  to  Introduce  proof  to  sustain  this 
plea,  and  the  court  erred  to  his  prejudice  in  an  instruc- 
tion which  directed  the  jury  to  find  for  appellees  if  they 
believed  that  they  procured  a  purchaser  for  the  land, 
when  the  answer  set  out  that  while  they  brought  a  pur- 
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chaser  they  stated  that  the  contract  was  at  an  end  and 
that  It    was  done    for  an    accommodation.    Stewart    v. 

Roberts,    &c 332 

7.  Sale  of — ^Elncumb ranee — Price  of  Land  Covered  by  Right  of 

Way — Executory   Contract — Refusal   of  Purchaser  to  Ac- 

,  cept  Deed — ^Although  the  rule  in  thi?  State,  as  announced 

in  certain  cases  is,  that  when  a  purchaser  accepts  a  con- 
veyance, with  knowledge  of  the  existence  of  a  highway  or 
railroad  thereon,  he  can  not  obtain  an  abatement  of  the 
purchase  price  or  a  cancellation  of  the  contract  an  account 
of  the  incumbrance,  this  principle  will  not  be  applied  to 
railway  rights  of  way  against  a  purchaser  under  an  execu- 
tory contract,  In  the  absence  of  evidence  showing  that  it 
was  the  intention  of  the  purchaser  to  pay  for  the  land  en- 
closed in  the  right  of  way,  where  he  objects  in  a  reason- 
able time  to  accept  a  conveyance  of  the  property  that 
would  require  him  to  pay  for  the  right  of  way.  Jones  ▼. 
Prewitt    358 

LIFE  INSURANCE— 

1.  Life   of  Husband — Wife   Beneficiary — ^Assignment — plea   of 

Duress  by  Wife— ^Knowledge  of  Assignee — In  an  action 
on  an  insurance  policy  on  the  life  of  a  husband,  payable 
to  his  wife,  on  which  a  third  party  claimed  a  lien  by  as- 
signment by  the  husband  and  his  wife  before  the  hus- 
band's death,  in  which  the  wife  claims  that  she  made 
the  assignment  under  threats  and  duress  of  her  husband, 
such  duress,  if  shown,  would  not  affect  the  validity  of 
the  assignment  to  the  third  party  in  the  absence  of  proof 
that  he  had  knowledge  of  it.  Ely  v.  Hartford  Life  Ins. 
Co.,    &c 272 

2.  Same  —  Duress  —  Avoidance    of    Contract  —  Knowledge    of 

Third  Party — Duress,  in  order  to  avoid  a  contract,  must 
be  the  act  of  th«  other  party  himself  or  his  agent,  or 
must  be  imposed  with  his  knowledge  or  taken  advantage 
of  by  him  for  the  purpose  of  obtaining  the  agreement. 
Duress  by  a  third  person  will  not  avoid  a  contract  made 
with  a  party  who  was  not  cognizant  of  it.    Idem 272 

3.  Non-resident  Defendants  —  Judgments  In  Rem  —  Construc- 

tive Service — Validity — While  it  is  the  law  that  a  Judg- 
ment in  personam  against  a  non-resident  defendant,  not 
served  with  process  in  the  Jurisdiction  of  the  court,  is 
void.  It  is  equally  true  that  a  judgment  in  rem  against  a 
non-resident  defendant,  though  only  before  the  court  on 
constructive  service.  Is  not  only  good  against  him,  but 
against  all  other  persons  claiming  Interest  in,  or  title  to, 
the  property  proceeded  against,  having  notice  of  pro- 
ceedings.   Idem    272 

4.  Contract    for    Extended    Insurance  —  Default  —  Failure   to 

Apply  for  ESxtenslon — Recovery  Denied — ^A  policy  of  life 
insurance  by  a  husband  for  his  wife  for  $2,000  provided 
that,  upon  his  failure  to  pay  the  fourth  premium,  lie  was 
entitled  to  paid-up  Insurance  of  $300,  cash  surrender 
value  of  $102  or  extended  Insurance,  If  applied  for,  t>f  five 
years  and  six  months.  He  made  three  payments  and 
defaulted  on  the  fourth,  and  died  without  applying  for  ex- 
tended insurance.  Held — That,  having  failed  to  exercise 
the  option  of  applying  for  the  extended  insurance,  the 
other  provisions,  with  reference  to  paid-up  Insurance,  au- 
tomatically went  into  effect,  and  there  could  be  no  re- 
covery on  the  contract  for  extended  insurance.  Balthaser 
V.  111.  Life  Ins.  Co 283 
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5.  Insurance  Companies  —  Taxation  —  Liability  —  Premiums  on 
Face  of  Policy — Under  Kentucky  Statutes,  section  4226, 
every  life  insurance  company,  other  than  fraternal  as- 
sessment companies,  not  organized  under  the  laws  of  this 
State,  but  doing  business  therein,  are  required  to  pay  a 
tax  on  premiums  receipted  for  on  the  face  of  the  policy 
for  original  Insurance,  without  regard  to  whether  it  was 
paid  in  cash  or  otherwise,  or  not  paid  at  all,  but  as  to 
renewal  premiums  the  tax  is  assessed  only  upon  the 
amount  the  company  receives  in  cash  or  by  note  or  in 
some  manner  other  than  cash.    Mut.  Ben.  Life  Ins.  Co. 

V.   Commonwealth,   &c    338 

6.  Same — Premiums  Not  Collected — Set  Apart  for  Emergency 
— Etesignated  as  Dividends — Where,  however,  an  insur- 
ance company  stipulated  in  its  policy  for  a  premium 
larger  than  was  necessary  to  carry  its  risks,  but  which 
might  be  needed  In  certain  conditions,  and  set  aside  so 
much  of  the  first  premium  as  a  guarantee  against  mis- 
fortune, and  for  the  succeeding  years  did  not  collect  the 
whole  amount  first  stipulated,  but  designated  it  as  a  divi- 
dend, the  company  was  not  liable  to  taxation  on  the  pre- 
miums stipulated,  but  only  for  the  amount  actually  col- 
lected.   Idem    338 

MMITATION— See  Deeds,  3. 

MASTER   AND   SERVANT— 

1.  Death    of   Servant — Falling   of    Roof   of   Mine — Action   for 

damages — Allegation  of  Petition — Suflaclency — In  an  Ac- 
tion of  an  administrator  of  a  deceased  miner,  against  the 
owners  of  the  mine  for  damages  for  negligently  causing 
his  death  by  the  falling  of  the  roof  of  the  mine,  an  allega- 
tion in  the  petition  "that  it  was  not  the  duty  of  the  ser- 
vant to  prop  the  mine,  but  that  it  was  the  duty  of  the 
owners  to  keep  the  roof  in  a  reasonably  safe  condition, 
and  to  have  a  competent  mine  boss  to  inspect  the  mine, 
but  they  negligently  failed  to  prop  the  mine  or  to  have 
such  mine  boss,''  states  a  good  cause  of  action  and  a 
demurrer  thereto  was  improperly  sustained.  Jackson's 
Adm'x  V.  Richardson  Coal  Co.,  &c 289 

2.  Services    Rendered — Action    for — Part    Performance — Com- 

pensation Recoverable — One  who  is  employed  by  another 
to  render  two  kinds  of  service,  is  entitled  to  a  reasonable 
compensation  for  the  service  he  rendered,  although  he 
may  not  have  accomplished  both  the  things  he  undertook 
to  perform.    Weikel  v.  Clarke   290 

3.  Same — In  an  action  for  service  rendered  in  the  absence  of 

any  agreement  for  the  price  to  be  paid  therefor,  it  is  a 
question  for  the  Jury  to  fix  a  reasonable  sum  for  the  ser- 
vice shown  by  the  proof  to  have  been  performed.    Idem..  290 

4.  Duty  of  Master  to  Instruct  Servant — ^The  duty  of  instruct- 

ing an  inexperienced  servant  in  the  gangers  of  his  em- 
ployment is  one  that  rests  primarily  upon  the  master,  and 
where  such  a  servant  is  exposed  to  dangers  tliat  are  un- 
known to  him,  the  servant  is  not  required  to  show  gross 
negligence  on  the  part  of  his  superior.  Owensboro  Stave 
&  Barrel  Co.  v.  Daugherty,  By,  &c  328 

5.  Same — A  servant  who  is  acting  under  the  direction  of  his 

superior  may  properly  obey  his  orders,  unless  the  danger 
is  so  obvious  and  imminent  that  a  servant  of  ordinary 
prudence  would  not  take  the  risk,  and  the  Jury  could  not 
have  been  misled  by  an  instruction  having  in  view  this 
principle.    Idem    328 
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6.  Mining — Injury  to  Servant — Negligence  of  Master — ^Explo- 

sion of  Fire  Damp — Evidence — Evidence  considered  and 
held  to  show  gross  negUgence  In  the  owner  of  a  coal 
mine  in  suffering  fire  damp  to  accumulate  therein  and  in 
not  providing  proper  ventilation,  thereby  rendering  It  a 
dangerous  place  In  which  to  work,  and  by  the  explosion 
of  which  the  plaintiff  was  Injured.  Black  Diamond  Coal 
and  Mining  Co.  v.  Price  334 

7.  Evidence — Reports  of  Mine  Inspector — Competency — In  an 

actl-on  for  damages  by  an  employe  against  a  coal  mtning 
company  for  damages  for  injury  received  by  the  explo- 
sion of  fire  damp  negligently  permitted  to  accumulate  in 
the  mine,  evidence  of  two  reports  of  the  mine  inspector 
made  shortly  before  the  explosion,  was  admissible,  show- 
ing the  existence  of  conditions  calculated  to  produce 
fire  damp.    Idem    334 

8.  Duty  of  Master— Safe  Place  to  Work— Obvious  Danger — It 

Is  the  duty  of  a  mine  owner  to  have  his  mine  In  a  reason- 
ably safe  condition  for  the  performance  of  the  duties 
of  the  employes  therein,  and  a  failure  to  do  so  renders 
the  owner  liable  for  an  injury  caused  thereby  "unless  a 
danger  Incident  to  the  employment  is  known  to  the  ser- 
vant, or  is  an  obvious  danger,  he  may  rely  upon  the  im- 
plied assurance  and  superior  knowledge  of  his  employer 
that  the  premises  are  reasonably  safe  for  the  purpose  for 
which  they  are  being  used."    Idem   334 

9.  Evidence — Similar   Bbcplosions — Subsequent   to   Injury — Ad- 

missibility— Reversible  Error — On  the  trial  of  an  action 
for  damages  to  an  employe  in  a  mine  by  the  explosion  of 
Are  damp,  it  was  a  reversible  error  in  the  court  to  allow 
evidence  to  be  introduced  showing  that  other  like  explo- 
sions had  occurred  in  the  same  mine  after  the  one  by 
which  the  plaintiff  was  injured.  Evidence  of  previous 
similar  accidents  were  admissible,  but  subsequent  ones 
are  not  competent  for  any  purpose.    Idem 334 

MINING — See  Master  and  Servant,  3.  7,  8,  9. 
IMISCONDUCT  OF  COUNSEL/— See  Criminal  Law,  8. 
NEW  TRIALS— See  Criminal  Law,  12. 
MUNICIPALITIES— 

1.  City   Ordinances  —  Building  Permits  —  Reasonable   Regula- 

tions— Avoiding  Fires — The  courts  recognize  the  right  of 
cities,  under  the  police  power,  to  make  rules  and  regula- 
tions necessary  to  protect  the  health  and  morals  of 
the  city,  and  such  as  may  he  necessary  to  prevent 
the  spreading  of  fires;  the  only  restriction  being  that 
in  passing  such  ordinances  is  that  they  shall  be  rea- 
sonable. The  use  of  one's  property,  under  the  law,  means 
such  use  and  enjoyment  as  will  not  unnecessarily  en- 
danger or  destroy  the  property  of  others.  O'Bryan,  &c. 
V.  Highland  Apartment  Co   343 

2.  Same  —  Property   Owner  —  Injunction  —  A   property   owner 

may  sue  and  enjoin  the  erection  of  a  building  in  violation 
of  the  reasonable  building  regulations  of  the  city  required 
by   its   ordinances.     Idem    350 

3.  Same  —  Reasonable  Regulations  —  An  ordinance  of  a  city 

denying  the  right  to  erect  a  frame  building  therein,  with- 
out a  written  permit  from  the  building  Inspector,  and 
within  the  fire  limits  of  the  city,  held  to  be  a  reasonable 
regulation.    Idem   350 
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4^  Building  Permits — Revocation    by  Inspector — A  permit    to 
erect  a  building,  given  by  tbe  building  Inspector  under  a 
misstatement  or  misconception  of  the  facts  may  be  with- 
drawn or  revoked  by  the  inspector.    Idem  350 

5.  Building  Inspector— Control  of  Board  of  Safety — Ri^t  to 
Cancel  Permits — Under  Kentucky  Statutes  1903,  section 
28C1,  the  building  inspector  of  a  city  is  subject  to  the  order 
of  the  Board  of  Public  Safety,  and  where  complaint  is  made 
to  such  board,  it  may  decide  that  the  inspector  had  no  right 
to  issue  such  certificate  because  in  violation  of  the  build- 
ing ordinances,  and  such  board  may  cancel  the  certificate, 
though  the  work  on  the  building  may  have  commenced. 
Idem    350 

PERSONAL  INJURIES— 

1.  Actions — Injury  by  Vicious  Cow — In  this  action  for  an  In- 

Jury  by  a  vicious  cow,  it  was  error  to  peremptorily  In- 
struct the  Jury  to  find  for  the  defendant  where  the  evi- 
dence showed  that  plaintiff  was  asked  to  milk  defendant's 
cow  while  he  was  away  from  home,  the  latter  assuring 
him  that  the  cow  was  perfectly  gentle.  The  plaintiff 
knew  nothing  about  the  cow  and  relied  upon  the  represen- 
tations as  to  her  gentleness.     Thornton  v.  Layle 382 

2.  Res  Gestae — ^The  rule  that  excludes  the  declarations  of  wit- 

nesses after  the  happening  of  an  event  because  not  a  part 
of  the  res  gestae,  ha^  no  application  to  the  acts  of  unrea- 
soning animals.    Idem    382 

PLEIADINGS— See  Deeds,  3;  Debtor  and  Creditor,  1,  2,  3— • 

Action  to  Enforce  Lien — Infants — The  material  allegations 
of  the  petition  were  controverted  by  answer.  To  entitle 
the  plaintifT  to  a  Judgment  enforcing  his  lien,  his  allega- 
tions should  have  been  supported  by  evidence,  but,  aside 
from  this,  under  section  126,  Civil  Code,  although  no  an- 
swer had  been  filed  by  the  Infants,  it  was  necessary 
to  prove  the  material  allegations  of  the  petition.  In  ad- 
dition to  these  errors,  no  recovery  could  be  had  until  the 
required  aflSdavit  was  filed.  (Section  3872,  Kentucky 
Statutes.)     Isom,  &c.  v.  Holcomb   307 

PRISON   COMMISSIONERS— See  Contracts,   1,   2,   3. 

RAILROADS— 

1.  Action   for  Damages   Against — Trespassers  —  Evidence — In 

this  action  against  appellant  for  the  death  of  decedent, 
who  was  a  trespasser  upon  its  track  at  the  time  he  was 
killed,  its  liability  depends  entirely  upon  whether  or  not 
those  In  charge  of  the  engine,  after  they  discovered  the 
peril  of  the  deceased,  could,  by  the  use  of  ordinary  care, 
have  stopped  the  train  in  time  to  prevent  its  striking 
him.  The  evidence  examined,  and  Held — That  a  peremp- 
tory instruction  should  have  been  given,  directing  the 
Jury  to  find  for  appellee.  N.,  C.  &  St.  L.  Ry.  Co.  v. 
Bean's   Ex'or    303 

2.  Spark   Arresters — Injury   to  Eye — Statutes — In    this   Sjction 

by  the  appellee  for  the  reccvery  of  damages  for  an  injury 
which  resulted  to  his  eye  by  the  emission  of  a  cinder 
from  its  chimney,  there  should  have  been  a  peremptory 
instruction  to  find  for  appellant,  for  the  reason  that  the 
evidence  is  such  as  to  warrant  the  belief  that  the  cinder 
would  have  escaped  through  a  spark  arrester  of  the  most 
approved  pattern,  so  small  was  it.  Moreover,  the  lan- 
guage of  the  statute  (section  782),  shows  that  it  was  en- 
acted to  prevent  Injuries  from  sparks  of  fire,  and  was  not 
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intended  to  apply  to  cinders  small  enough  to  enter  the 
human  eye.    C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Baxter 305 

3.  Injury  to   Trespasser  —  Drunk  or  Unconscious — Lookout — 

Appellant  had  no  right  upon  the  track  of  appellee  at  the 
place  he  was  injured,  and,  therefore,  the  company  owed 
him  no  lookout  duty  whatever.  The  question  whether  he 
was  drunk  or  unconscious  from  sickness  was  immaterial. 
Starett  v.  C.  &  O.  Ry.  Co.,  &c  309 

4.  Instructions — Expert    Testimony — Physical    Facts — ^An    In- 

struction that  expert  testimony  must  give  way  to  physical 
facts,  was  erroneous.  It  invaded  the  province  of  the  Jury, 
telling  them  what  weight  to  give  to  evidence.  It  was  also 
error  to  instruct  the  Jury  that,  after  seeing  appellant,  the 
engineer  wjs  not  required  to  stop  the  train,  that  the 
presumption  was  that  he  would  heed  the  warning  and 
leave  the  track  in  time  to  prevent  the  injury.  Had  the 
man  been  standing  on  the  track,  it  might  be  different,  but 
a  man  sitting  on  a  cross-tie  of  a  railroad  track  asleep  or 
unconscious  presents  an  unusual  spectacle,  and  it  was  the 
province  of  the  Jury  to  determine  whether  or  not  an  engi- 
neer of  ordinary  prudence,  seeing  a  man  in  such  situation, 
ought  not  to  commence  to  check  his  train  in  time  to  pre- 
vent the  injury,  should  it  transpire  that  he  was  uncon- 
scious   or    nsleep.     Idem    309 

5.  Mortgages — Trustee — Authority  —  Action —  Re-imbursement 

— Persons  L'able — Where  an  unfinished  railroad  executed 
to  another  road  a  lease  upon  its  road  and  also  a  mortgage, 
in  order  to  obtain  funds  to  complete  the  road,  and  the 
lessee  executed  a  mortgage  on  its  earnings  to  th«  trustee 
for  the  bondholders,  the  three  writings  which  were  exe- 
cuted simultaneously,  must  be  considered  as  one  contract, 
though  the  mortgage  of  the  earnings  considered  alone, 
created  merely  a  dry,  naked  trust,  where  by  the  other 
mortgage,  the  trustee  was  authorized  to  take  possession 
of  the  road,  which,  under  the  law  then  in  force,  he  could 
not  do,  his  only  remedy  was  to  bring  a  suit  in  equity  as 
trustee  against  the  lessee  road  for  the  benefit  of  his  trust, 
and  was  entitled  to  be  reimbursed  by  he  bondholders  for 
the  expenditure  he  was  required,  in  the  prosecution  of 
such  suit,  for  which  the  lessee  road,  as  one  of  the  bond- 
holders, was  liable  for  its  proportional  share,  although  the 
suit  was  against  its  wishes  and  not. for  its  benefit.  L.  & 
N.  R.  R.  Co.  V.  Schmidt,  &c  346 

ROAD  SUPERVISORS— 

Appointment — Salary — ^Taxation — Maintenance  of  Roads  and 
Bridges — Where  a  sum  as  large  as  $7,000  per  annum  is 
actually  collected  from  the  taxpayers  of  a  county  and  ex- 
pended for  road  and  bridge  purposes  by  the  fiscal  court.  It 
is  a  suflacient  maintenance  by  taxation  to  authorize  the 
employment  of  the  road  supervisor  at  a  reasonable  salary, 
under  Kentucky  Statutes  1903,  section  4314.  authorizing 
the  appointment  of  a  road  supervisor  when  the  roads  are 
worked  by  taxation.    Poole,  &c.  v.  Slayton,  For,  &c 373 

SALARIES— See  County  attorney;   Road  Commissioner. 

STREEST  IMPROVEMENT— 

1.  Municipalities— Street  Improvement  —  Discretion  of  City- 
Review — Absence  of  Negligence — A  city  authorized  to  es- 
tablish, grade  and  regrade  the  streets  thereof,  assumes  a 
certain  public  duty  with  respect  thereto,  and  its  judgment 
or  discretion   as  to  the  time  when  and  the  manner  ia 
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which  they  shall  be  improved,  Is  beyond  review  unless  in 
making  and  maintaining  the  improvements  it  acts  with 

culpable  negligence.     City  of  Owensboro  v.  Hope  375 

2.  Same  —  Dedicating  Land  for  Street  —  Compensation  to 
Owner — Award  by  Jury — Presumption— When  a  strip  of 
land  is  dedicated  for  a  street,  it  is  implied  that  it  may 
be  graded  so  far  as  may  be  necessary  to  flt  it  for  such 
purpose,  and  it  will  be  presumed  that  the  jury,  in  award-  • 
ing  compensation  under  the  writ  of  ad  quad  damnum  have 
estimated  the  inconvenience  of  the  owner  and  injury  to 
his  remaining  property  likely  to  ensue  from  the  necessary 
grading  of  the  surface.  And  until  the  city  has  once  exer- 
cised its  right  to  grade  the  street,  the  adjacent  lot  owners 
have  notice  that  Its  surface  is  subject  to  such  change  as 
the  city  may  order  in  its  discretion  when  it  sees  proper 

to  improve  the  highway.    Idem   375 

3.  Original  Construction  —  Consequential  Damages  —  For  such 
consequential  damages  as  result  to  an  adjacent  lot  be- 
cause of  the  original  construction  of  the  grade  of  a  street, 
when  not  done  negligently,  the  lot  owner  is  not  entitled  to 
recover  from  the  city;  the  street  having  been  previously 
dedicated,    or  acquired    by   the    city   for    that    purpose. 

Idem    375 

4.  Right  to  Grade  Street — Passage  of  Ordinance — Subsequent 
Acts  of  Lot  Owner — Damages  Therefor — The  right  of  a 
city  to  have  a  street  graded  attaches  at  th«  time  the  ordi- 
nance authorizing  it  passed,  and  a  lot  owner  can  not 
abridge  this  right  by  erecting  a  house  or  fences  or  setting 
out  trees  along  the  property  line.  In  so  improving  his 
property  he  took  the  chances  of  sustaining  a  loss  by  the 
proper  construction  of  the  street  when  that  event  hap- 
pened,   idem 375 

TAXATION— 

1.  Payment  Out  of  Purchase  Money — Statutes — It  was   error 

to  compel  the  payment  of  the  taxes  in  question  out  of  the 
purchase  money,  as  provided  by  section  989,  Kentucky 
Statutes,  for  the  reason  that  the  taxes  were  assessed  and 
became  due  while  appellees  were  the  owners  of  the  prop- 
erty, and  it  was  their  duty  to  pay  them  at  the  time  pre- 
scribed by  law.  They  inherited  the  property  from  their 
father  and  owned  it  in  fee  subject  to  the  appellant's  lien. 
Caine  v.  Rich,  Ac 261 

2.  ConaTtructlon   of    Statutes  —  Sections   989,   4024    and     1032 

should  be  construed  together  and  when  this  is  done,  sec- 
tion 989  will  not  authorize  purchasers  at  judicial  sales, 
who  owe  the  taxes  themselves,  to  have  their  own  obliga- 
tions discharged  out  of  the  purchase  money,  as  against 
a  lien  holder  who  Is  only  secondarily  liable.    Idem   ....  261 

3.  Revenue  and  Taxation  —  Agency  for    Selling    Sewing  Ma- 

chines— Selling  Without  License  —  Liability — Under  sec- 
tion 1,  sub-division  4,  article  12,  Act  of  1906,  Kentucky  Leg- 
islature, a  license  Is  required  "on  each  agency  for  sell- 
ing sewing  machines,"  and,  by  section  12,  sub-division  1, 
a  fine  is  imposed  for  a  violation  thereof;  a  firm  engaged 
in  selling  sewing  machines  which  employed  an  agent  to 
drive  about  over  the  country  from  house  to  house  to  sell 
sewing  machines,  furnishing  a  wagon  for  that  purpose,  re- 
quiring him  to  carry  machines  with  him  for  immediate  de- 
livery when  soW,  is  guilty  of  maintaining  an  agency  in  the 
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meaning  of  th«  statute,  and  liable  to  a  fine  unless  haying 
a   license    therefor.    Morgan,   Oates   &    Co.   v.   Common- 
wealth   281 

4.  Municipalities — Taxes — ^Action   to    Recover — Defense — Bur- 

den of  Proof — In  an  action  by  a  city  against  a  taxpayer, 
to  recover  taxes  due  the  city,  the  burden  is  on  the  tax- 
payer; if  he  desires  to  resist  payment,  not  only  to  point 
out  in  his  answer  the  particular  grounds  relied  on,  but  he 
must  establish  their  existence  by  proof.  City  Frankfort 
V.   Morgan,   &c    297 

5.  Same — Validity  of  Levy — Presumption — Under  section  157, 

of  the  Constitution,  authorizing  cities  of  various  classes  to 
levy  taxes,  the  presumption  Is  that  the  council  or  author- 
ity levying  the  tax  has  not  exceeded  Its  power,  and  the 
taxpayer,  in  attacking  the  validity  of  a  tax  upon  the 
ground  that  it  exceeds  the  constitutional  limit,  must 
point  out  in  his  pleading  the  grounds  he  relies  on,  and 
sustain  his  contention  by  evidence.    Idem 297 

6.  Water   Works   System — ^A  water   works   company,   owned 

and  operated  by  a  city  for  the  purpose  of  promoting  the 
comfort,  health  and  happiness  of  the  inhabitants  of  the 
city,  is  cf  a  governmental  and  public  nature  and  for  that 
reason  exempt  from  taxation.  City  of  Covington  v.  Dlst. 
Highlands 023 

7.  Res  Judicata — This  court  has  repeatedly  held  that  a  judg- 

ment in  behalf  of  the  State,  municipality  or  district,  does 
not  prevent  the  owner  thereof  from  contesting  the  right 
of  ther  State,  municipality  or  district  to  collect  taxes  on 
the  same  property  for  other  subsequent  years.    Idem  . . .  823 

ULTRA  VIRES— See  Contracts,  2. 

WAIVER— See  Debtor  and  Creditor,  3. 
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BINDELL,  &c.  V.  KENTON   COUNTY  ASSESSMENT  FIRE  INSUR- 
ANCE   CO. 

(Filed  March  13,  1908— To  be  reported.) 

1.  Fire  Insurance  —  Defense  —  Voluntary  Act  of  Insured — ^Denial — 
Plea  of  Insanity — In  an  action  to  recover  upon  a  policy  of  fire  insur- 
ance the  defense  was  that  the  property  was  destroyed  by  the  volun- 
tary act  of  the  insured.  The  insured  having  died  before  the  case 
came  on  for  trial,  his  administrator,  for  reply,  denied  (1)  that  the 
fire  was  caused  by  the  voluntary  act  of  the  deceased;  (2)  that  If  the 
fire  was  caused  by  deceased  he  was  at  the  time  temporarily  insane 
and  Incapable  of  forming  any  wrongful  or  fraudulent  design.  Held — 
That  the  reply,  while  technically  defective,  was  a  good  plea  and  a  de- 
murrer thereto  waa  improperly  sustained. 

2.  Insane  Person  —  Wrongful  Purpose  —  Incapacity  to  Design — ^An 
insane  person  acts  without  design,  has  no  will  of  his  own,  and  is  in- 
fluenced by  no  motive.  So  an  insane  person,  being  unable  to  form 
a  wrongful  or  fraudulent  design  in  destroying  his  own  property,  so 
far  as  the  insurer  is  concerned,  the  insurers  are  liable  akhough  the 
insured  himself  burns  the  property  when  insane. 

3.  Provisions  of  Policy — Effect — The  absence  of  a  clause  in  an  in- 
surance policy  providing  that  the  company  shall  not  be  liable  if  the 
property  is  destroyed  by  the  insured,  would  not  render  the  company 
liable  if  the  property  was  destroyed  by  the  voluntary,  fraudulent, 
corrupt  or  wrongful  act  of  the  Insured. 

4.  Negligence  of  Insured — ^Absence  of  Fraud  or  Willful  Misconduct 
— Although  the  negligence  or  carelessness  of  the  insured  may  cause 
or  result  in  the  destruction  of  his  property  the  company  will  be  liable 
unless  the  negligence  is  of  such  a  character  as  to  amount  to  fraud 
or  willful  misconduct  on  his  part. 

Schmidt  &  Holmes  for  appellants.     « 

Frank  M.  Tracy  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  reversing. 

In  this  action  to  recover  upon  a  policy  of  fire  insurance  the  defense 
was  that '  the  property  insured  was  destroyed  by  the  voluntary  act 
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of  the  insured,  who  died  before  Ihe  case  came  on  for  trial.  His 
personal  representatives  filed  the  following  reply  to  this  answer: 

"1.  They  deny  that  the  fire  which  destroyed  said  barn  was  started 
by  said  Charles  Bindell,  deceased,  or  the  said  barn  was  destroyed  as 
a  result  of  the  voluntary  act  of  the  said  decedent. 

"2,  They  state  that  if  the  fire  which  destroyed  said  bam  was  started 
by  gaid  Bindell,  or  if  said  bam  was  destroyed  as  a  result  of  any  act 
of  said  decedent,  he  was  at  the  time  temporarily  insane  and  incapable 
of  forming  any  wrongful  or  fraudulent  design.  They  state  that  one 
of  said  defenses  is  true,  but  that  they  do  not  know  which  of  them  is 
time.'* 

The  lower  court  sustained  a  demurrer  to  the  second  paragraph  of 
this  reply,  and  of  this  ruling  appellants  complain. 

There  is  no  clause  in  the  policy  of  insurance  providing  thit  the 
company  should  not  be  liable  if  the  property  was  destroyed  by  the 
ilnsured.  The  absence,  however,  of  such  a  stipulation,  would  not  ren- 
der the  company  liable  if  the  destruction  of  the  property  was  caused 
by  the  voluntary,  fraudulent,  corrupt  or  wrongful  act  of  the  insured. 
The  paragraph  of  the  reply  in  question  Is  not  aptly  pleaded.  It  would 
have  been  more  in  accordance  with  the  rules  of  good  pleading  if 
it  had  stated  that  Bindell,  if  he  burned  the  bam,  did  not  at  the 
time,  have  mind  enough  to  know  the  nature  or  quality  of  his  act, 
and  was  laboring  under  such  defect  of  reason  as  not  to  be  responsi- 
ble for  his  conduct,  or  that,  as  a  result  of  mental  unsoundness,  he 
did  not  have  sufficient  will  power  to  know  right  from  wrong  or 
govern  his  actions.  But,  although  technically  defective,  we  are  not 
prepared  to  say  that  the  pleading  was  not  sufficient,  and  will,  there- 
fore, treat  the  paragraph  as  if  it  averred,  in  apt  language,  the  in- 
sanity of  the  insured  at  the  time  he  burned  the  bam. 

We  have  not  found  any  Kentucky  case  dealing  with  the  ques- 
tion here  presented,'  although  it  has  been  often  considered  in  life  in- 
surance cap«*3;  and  in  such  cases,  where  the  policy  exempted  the 
company  from  liability  if  the  assured  should  die  by  his  own  hand, 
it  has  been  ruled  that  self-destruction  did  not  avoid  the  policy  when 
the  insured,  who  took  his  own  life,  was  at  the  time  insane.  In  other 
words,  to  avoid  the  policy  the  act  of  self-destruction  must  have  been 
voluntary.  (St.  Louis  Mutual  Life  Ins.  Co.  v.  Graves,  6  Bush,  268: 
Manhattan  Life  Ins.  Co.  v.  Beard,  23  Ky.  Law  Rep.,  1747.)  A  differ- 
ent mle  has  obtained  where  the  policy  contained  a  stipulation  that 
if  the  insuk'ed  should  take  his  own  life  while  Insane,  or,  if  his  act  be 
voluntary  or  involuntary  while  sane  or  Insane.  The  cases  con- 
struing these  last-mentioned  provisions  may  be  found  in  Manhattan 
Life  Ins.  Co.  v.  Beard,  supra,  and  it  is  not  necessary  to  further  men- 
tion them  here. 

If  Bindell,  while  insane,  destroyed  the  Insured  property,  the  com- 
pany can  not,  under  the  conditions  of  this  policy,  escape  liability  for 
the  loss  upon  this  ground.  Unless  Bindell's  act  in  destroying  the 
property  was  fraudulent,  voluntary  or  intentional,  the  company  is 
bound.  It  is  well  settled  that  although  the  negligence  or  carelessness 
of  the  insured  may  cause  or  result  in  the  destruction  of  his  property, 
the  company  will  be  liable,  unless  the  carelessness  or  negligence  is  of 
such  a  character  as  to  amount  to  fraud,  or  willful  misconduct  on 
his  part.  (Ostrander  on  Insurance,  page  192;  Wood  on  Insurance, 
volume  1,  page  274.)  In  Cyc,  volume  19,  page  831,  the  rule  is  thus 
stated:  "In  the  absence  of  fraud  or  design  on  the  part  of  the  insured, 
or  some  stipulation  In  the  policy,  the  insured  is  not  relieved  from  lia- 
bility by  mere  negligence  or  carelessness  of  the  Insured  or  his  ser- 
vants, although  directly  contributing  to  or  causing  the  loss;  but.  on 
the  other  hand,  even  in  the  absence  of  stipulations  in  the  policy. 
the  failure  of  the  insured  to  take  reasonable  care  to  avoid  loss,  or  the 
doing  of  wrongful  acts  directly  calculated  to  bring  about  the  loss, 
may  be  such  as  to  defeat  a  recovery  under  the  policy." 


BUfDELL,  AC.  V.  KENTON  CO.  ASS't  FIRE  INS.  CO.  387 

The  text  is  supported  by  numerous  authorities,  including  Scottish 
Union  Ins.  Co.  v.  Strain,  24  Ky.  Law  Rep.,  958,  where  this  court  said: 
"The  law  Is  well  settled  that  insurance  companies  are  responsible 
for  losses  caused  by  a  risk  insured  against,  notwithstanding  such  loss 
may  be  directly  contributed  to  by  the  negligence  or  carelessness  of 
the  assured  or  its  agent.** 

There  is  no  conflict  in  the  authorities  upon  this  proposition.  It 
will  thus  be  seen  that  to  relieve  the  insurer  from  liability  the  de- 
struction of  the  property  must  have  been  caused  or  brought  about  by 
the  fraudulent  design,  voluntary  act  or  intentional  misconduct  of  the  in" 
sured.  Accept'ng  this  doctrine  as  sound,  it  necessarily  follows  that 
if  the  insured  did  not.  at  the  time,  have  mind  enough  to  know  the 
nature  or  'quality  of  his  act.  and  was  laboring  under  such  a  defect 
of  reason  as  not  to  be  responsible  for  his  conduct,  or  as  a  result  of 
mental  unsoundness  he  did  not  have  sufficient  will  power  to  know 
right  from  wrong  or  govern  his  actions,  that  the  destruction  of  the 
property  by  him  would  not  relieve  the  company.  Under  the  con- 
d  tions  stated,  the  act  of  the  insured  could  not  have  been  fraudulent 
because  there  can  be  no  actual  fraud  in  the  absence  of  an  intent  to 
commit  it.  It  could  not  be  voluntary  or  intentional  because  he  did 
not  hove  sufficient  mind  and  memory  to  do  a  voluntary  or  intentional 
act.  The  acts  of  an  insane  person  are  not  voluntary  or  intentional 
in  the  sense  that  they  Impose  responsibilities  that  ordinarily  flow 
from  the  consequences  of  a  voluntary  or  intentional  act  committed 
by  a  sane  person.  Or,  to  put  it  in  smother  way,  assuming  that  Bindell 
destroyed  the  property,  and  at  the  time  he  was  insane  within  the 
definition  heretofore  given,  he  was  not  capable  of  forming  any  Judg- 
ment as  to  the  consequences  of  bis  act,  and  hence  the  wrongful 
intent  necessary  to  constitute  a  fraudulent  purpose,  a  voluntary  or 
willful,  or  an  intentional  act,  was  lacking.  An  insane  person  acts 
without  design,  has  no  will  of  his  own,  and  is  influenced  by  no  motive. 
So,  an  Insane  person  can  form  no  wrongful  or  fraudulent  design  in 
des'troying  his  own  property  so  far  as  the  insurers  are  concerned, 
and  the  Insurers  are  liable  although  the  insured  himself  burns  the 
property  when  insane.  In  Autremont  v.  Fire  Ass'n,  65  Hun.  (N.  Y. 
Sup.  Ct.  Rep.),  475.  In  an  action  to  recover  on  a  fire  insurance  policy, 
the  insured,  while  insane,  set  flre  to  the  building,  and  upon  this 
ground  the  company  resisted  a  recovery;  but  the  court  si  Id:  "We 
are  unable  to  see  that  an  insane  person  can  form  a  fraudulent  or 
wrongful  design  in  the  destruction  of  his  own  property  so  as  to  defeat 
a  policy  or  insurance  tfcereon  any  more  than  he  can  form  a  criminal 
Intent  in  the  commission  of  crime.  Mere  negligence,  however  great 
the  degree.  Is  not  sufficient  to  defeat  a  recovery,  provided  it  does  not 
reach  the  point  of  a  wrongful  or  fraudulent  purpose,  or  a  wanton  dis- 
regard of  others.  To  the  same  effect  is  Karow  v.  Continental  Ins.  Co., 
57  Wis.,  56.  46  Am.  St.  Rep.,  17. 

It  has  been  suggested  that  although  an  insane  person  Is  noit 
criminally  liable  for  his  acts,  and  although  a  policy  of  flre  insurance 
will  not  be  avoided  if  the  property  is  destroyed  by  the  Insured  while 
insane,  yet,  that  insane  persons  are  responsible  to  the  extent  of 
compensatory  damages  for  any  injury  done  by  them,  and  hence  if 
Bindell  damaged  the  insurance  company  by  his  own  Insane  act.  his  es- 
tate should  be  required  to  compensate  it  for  any  loss  sustained  thereby. 
Generally  speaking,  a  lunatic  or  insane  person,  Is  liable  for  the  actual 
damage  resulting  from  his  wrongful  acts.  (Oooley  on  Torts  page 
99;  Williams  v.  Hays,  143  N.  Y..  442.  26  L.  R.  A..  153.)  In  Shearman 
A  Redfleld  on  Negligence,  volume  1.  section  121,  it  is  said  the  lia- 
bility of  lunatics  to  a  civil  action  for  the  damages  caused  by  their 
torts  rests  "not  upon  the  usual  principle  of  personal  fault,  for  there 
may  be  none,  but  upon  the  broad  ground  that  when  one  of  two  inno- 
cent persons  must  bear  a  loss,  he  must  bear  it  whose  act  caused  it." 
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This  question  was  fully  considered  by  the  Wisconsin  court  in  the 
Karow  case,  supra,  and  the  conclusion  reached  that  although  if  the 
insured  while  insane  had  burned  the  house  of  another  person,  he 
would  be  liable  for  the  value  thereof;  yet,  the  fact  that  he  burned  his 
own  house  did  not  relieve  the  company  from  liability;  and  in  sup- 
port of  this  doctrine  a  number  of  cases  are  cited  in  the  opinion.  The 
reason  for  the  distinction,  which  is  not  entirely  satisfactory,  is 
rested  upon  the  ground  that,  as  the  company  can  not  escape  lia- 
bility upon  the  policy  of  insurance  for  the  insane  act  of  the  insured, 
it  would  be  in  effect  enabling  it  to  do  so  if  it  could,  in  an  independent 
action,  require  his  estate  to  compensate  it  for  the  loss,  or  could  set 
it  up  as  defense  to  defeat  an  action  brought  to  recover  the  amount  of 
the  policy.  In  short,  the  doctrine  seems  to  be  that  the  company 
ought  not  to  be  allowed  by  this  indirect  means  to  defeat  a  recovery 
on  the  policy  when  it  could  not  have  succeeded  solely  upon  the 
ground  that  the  insured  burned  It,  if  in  fact  he  waa  at  the  time  in- 
sane. To  permit  the  company  to  recover  from  the  insured  would  be 
going  through  the  idle  ceremony  or  form  of  paying  him  the  amount 
of  the  policy  with  one  hand,  and  at  the  same  time  takinig  it  away 
from  him  with  the  other.  If  insurance  companies  do  not  desire  to 
be  responsible  in  cases  of  this  character,  they  should  so  stipulate  in 
their  policies. 

For  the  error  in  sustaining  the  demurrer  to  the  reply,  the  Judgment 
muet  be  reversed,  with  directions  for  a  new  trial  not  inconsistent 
with  this  opinion. 


MILLER  SUPPLY  CO.  v.  LOUISA  WATER  CO.'S  ASS'EES,  &c. 
(Filed  March  13,  1908— To  be  reported.) 

1.  Mortgage  Lien — Description  of  Property  —  Identification — Valid- 
ity— A  mortgage  on  property  which  was  sold  and  used  in  bulling  ^ 
water  plant  is  void  for  uncertainty  which  does  not  locate  the  property 
as  to  State,  county  or  town,  and  which  contains  no  reference  which 
would  supply  the  omission.  A  mortgage  covering  so  many  feet  of 
''spiral  pipe"  is  void  for  uncertainty  in  description  where  there  is 
nothing  in  the  mortgage  by  which  it  could  be  identified  and  distin- 
guished from  other  pipe  of  like  kind. 

2.  Water  Plant — Enforced  Sale — Liens  on  Connected  Parts — ^Dis- 
tribution of  Proceeds — 'Where  parties  sold  property  to  a  water  com- 
pany by  a  contract  which  was  recorded  in  which  they  retained  the 
title  to  the  property  sold  until  the  purchase  price  was  paid  on  the 
sale  of  the  waterworks  to  pay  its  debts,  under  order  of  a  court,  where 
the  property  «old  could  not  be  attached  without  injuring  the  sale 
of  the  waterworks  plant,  the  court  should  have  ascertained  the  cost 
of  each  item  that  constituted  the  plant,  and  distributed  the  proceeds 
of  the  sale  according  to  the  cost  of  each  of  them  on  their  respective 
claims,  and  if  their  whole  claims  are  not  then  satisfied  they  shxyuld 
be  permitted  to  present  the  balance  as  a  general  claim,  to  share  with 
the  other  creditors  pro  rata,  under  section  74,  Kentucky  Statutes. 

Thomas  R.  Brown  for  appellant. 

O'Neal  &  Carter  and  E.  E.  Shannon  for  appellees. 

Sullivan  &  Stewart  for  appellee,  Fairbanks,  Morse  &  Co. 

Hager  &  Stewart  for  appellee,  American  Spiral  Works. 

Appeal  from  Lawrence  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  reversing. 
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In  the  spring  or  summer  of  1904,  one  W.  B.  Cox  procured  a  fran- 
chise from  the  town  of  Louisa  for  the  building  and  operating  a 
waterworks  and  sewer  system  in  that  town.  It  appears  that  prior 
to  September  2,  of  that  year,  Cox  puurchaaed  considerable  material 
in  the  way  of  water  pipes,  machinery,  &c.,  and  had  laid  the  pipe, 
installed  the  machinery  and  done  considerable  work  toward  com- 
pleting the  system.  He  purchased  pipe  from  appellant.  Miller  Supply 
Co.,  to  the  amount  of  about  $2,500,  and  from  appellee,  American 
Spiral  Pipe  Works,  to  the  amount  of  about  $3,000,  and  it  also  appears 
that  fourteen  citizens  of  the  town  agreed  to,  and  did  furnish,  Cox 
one  hundred  dollars  each,  to  enable  him  to  construct  the  waterworks, 
upon  condition  that  each  of  them  would  be  permittted  to  receive  a 
supply  of  water  from  the  works  at  the  same  rates  that  water  was 
furnished  to  others  In  the  town,  until  the  one  hundred  dollars  was 
repaid  to  each.  And  it  was  also  stipulated  that  if  the  waterworks 
were  not  completed,  or  if  for  any  cause  the  plant  was  sold  or  as- 
signed, they  should  have  a  Hen  upon  the  whole  plant  to  flecure  them 
in  the  amount  so  advanced.  This  contract  was  recorded  in  the  early 
part  of  1905.  On  September  2,  1904,  the  Louisa  Water  Co.  was  in- 
corporated, directors  and  ofllcers  elected.  The  corporation,  by  an 
order  entered  in  its  books,  assumed  and  agreed  to  pay  the  above 
named  claims,  and  others  not  necessary  to  mention  here.  On  the 
10th  day  of  March,  1906,  the  Louisa  Waterworks  became  insolvent 
and  made  a  general  deed  of  assignment  of  all  its  property  to  O.  W. 
Castle,  who  qualified  as  such  assignee  and  at  once  entered  upon  the 
duties  of  his  otHce.  Soon  thereafter  the  assignee  instituted  this 
action  for  tho  purpose  of  settling  the  estate,  and  ha^ng  the  priority 
of  creditors  adjudged,  and  for  a  settlement  of  all  matters  pertaining 
to  the  trust. 

Appellee,  Fairbanks,  Morse  &  Co.,  filed  its  answer  and  cross- 
petition  of  the  assignee  and  set  up  a  contract  entered  into  between 
it  and  the  Louisa  Wiater  Co.,  of  date  August  31,  1905,  for  the  price  of 
a  gasoline  engine  and  a  pump  which  was  agreed  to  be  $2,100,  payable 
in  installments.  The  contract  i^rovlded,  among  other  things,  that 
the  property  sold  should  belong  to  tt  and  that  the  title  should  remain 
in  it  until  fully  paid  for,  ^hich  contract  was  recorded  in  the  office 
of  the  Lawrence  County  Court,  and  prayed  that  its  lien  be  enforced. 

A  similar  pleading  was  filed  by  A.  J.  Garred,  assignee  of  Rumsey 
&  Co.,  with  reference  to  the  pump  which  was  purchased  from  Rumsey 
ft  Co.  at  the  price  of  $600,  and  a  lien  asserted  on  it  for  $600. 

Appellees,  the  fourteen  citizens  referred  to,  filed  their  pleading 
alleging  the  facts  before  stated,  and  asserted  a  lien  for  the  balance 
due  them  on  the  contract.  (Most  of  them  had  received  something 
like  one-half  of  their  claims  in  water  furnished  by  the  company.) 

Appellant,  Miller  Supply  Co.,  and  appellee,  American  Spiral  Pipe 
Works,  filed  answers,  both  resisting  the  liens  asserted  by  Fairbanks, 
Morse  &  Co.,  Oarred,  assignee  of  Rumaey  &  Co.,  and  the  claims  of  the 
fourteen  citizens;  and  each  set  forth  their  respective  claims  and  as- 
serted liens  on  the  pipe  sold  by  each  to  the  Louisa  Water  Co.  The 
Miller  Supply  Co.  by  reason  of  a  mortgage  which  it  filed  with  Its 
answer,  and  the  American  Spiral  Pipe  Works  by  reason  of  an  exe- 
cution levied  on  the  property  of  the  waterworks  company.  This  exe- 
cution lien  was  abandoned  for  the  reason  that  it  was  not  levied 
until  after  the  date  of  assignment  made  by  the  company  to  G.  W. 
Castle.  The  cause  was  referred  to  the  master  commissioner  to  take 
proof  and  to  report  all  claims  against  the  waterworks  company,  and 
to  determine  which  claims  were  liens  against  its  property.  The  mas- 
ter commissioner  made  his  report  and  reported  liens  In  favor^of  the 
fourteen  citizens  for  the  balance  due  them,  and  In  favor  of  Garred,. 
assignee  of  Rumsey  &  Co.,  a  lien  on  the  pump  sold  by  it  and  in 
favor  of  Fairbanks,  Morse  &  Co.,  allowing  It  a  lien  on  the  engine 
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•and  pump  sold  by  it  to  tHe  waterworkfi  company;  but  reported,  from 
tbe  proof,  that  this  engine  and  pump  and  the  pump  furnished  by 
Rumsey  &  Co.  were  attached  to  and  were  being  used  as  a  part  of  the 
waterworks  system  and  could  not  be  detached  and  £old  separately 
without  materially  injuring  the  property  as  a  whole,  and  it  was  In 
the  interest  of  all  the  creditors  tbat  the  property  be  sold  together. 
Etcceptions  were  filed  to  this  report  by  the  Miller  Supply  Co.  becaus® 
the  commissioner  failed  to  report  its  claim  as  secured  by  mortgage 
lien,  and  because  it  allowed  the  claims  of  the  fourteen  citizens  and 
gave  them  a  Hen  upon  the  property,  and  also  because  he  reported  that 
Fairb:nks,  Morse  &  Co.  had  a  lien  on  the  pump  and  engine.  The  court 
tried  and  overruled  the  exceptions,  to  which  appellant.  Miller  Supply 
Co.,  objected  and  excepted.  The  court  adjudged^  that  the  Miller 
Supply  Co.  had  no  l.en  upon  the  property,  to  secure  Its  debt;  that 
Fairbanks,  Morse  &  Co.,  and  Garred,  as  assignee  or  Rumsey  & 
Co.,  had  Hens  on  the  engine  and  pumps,  and  as  they  were  being 
used  as  a  part  of  the  water  system  and  could  not  be  sold  sepa- 
rately without  greatly  injuring  the  whole  system,  gave  them  a  pre- 
ferred lien  on  the  whole  property  of  the  water  plant;  and  also  di- 
rected that  the  whole  property  be  sold  with  the  directions  that  the 
purchaser  carry  out  the  contract  made  by  Cox  and  the  water  com- 
pany with  the  fourteen  citizens  referred  to,  viz:  Furnish  them  water 
at  the  same  rate  charged  other  citizens  of  the  town  until  the  balance 
of  their  claims  were  paid.  To  this  Judgment  appellant  excepted, 
and  superseded  so  muuch  of  it  as  gave  Fairbanks,  Morse  &  Co.  a 
prior  lien  upon  the  property  and  directed  that  its  claim  be  paid  first 
out  of  the  proceeds  of  sale. 

Appellant,  Miller  Supply  Co.,  assigns,  in  its  brief,  the  following 
reasons  for  reversal  of  the  Judgment: 

Ist.  The  court  erred  in  refusing  to  adjudge  It  a  lien  upon  the  pipe 
which  it  sold  and  delivered  to  the  water  company. 

2d.  Because  the  court  allowed  the  claims  of  the  fourteen  citizens 
•and  directed  the  property  to  be  sold,  with  directions  for  the  purchaser 
to  carry  out  the'  contract  made  with  them  by  the  assignor,  Louisa 
Water  Co. 

3d.  The  court  erred  in  adjudging  that  Fairbanks,  Morse  &  Co.  had 
a  lien  on  the  engine  and  pump  for  the  sum  due  it,  and  In  allowing 
It  and  Garred,  assignee  of  Rumsey  &  Co.,  a  lien  upon  the  whole  prop- 
erty of  the  water  company  for  the  payment  of  their  claims. 

We  will  consider  the  reasons  asigned  in  the  order  stated. 

Appellant  claims  that  it  has  a  lien  on  the  pipe  sold  by  it  to  the 
waterworks  company  by  reason  of  a  mortgage,  which  was  recorded  in 
Lrawrence  county,  Kentucky.  That  part  of  the  mortgage  necessary 
to  elucidate  the  question  to  be  determined  is  as  follows:  "This  in- 
denture made  and  entered  into  by  and  between  W.  B.  Cox,  of  Plke- 
vllle,  Ky.,  party  to  the  first  part  and  the  Miller  Supply  Co.,  of  Hunt- 
ington, West  Virginia,  party  of  the  second  part.*' 

After  reciting  the  indebtedness,  says:  ''Do  hereby  mortgage  and 
give  a  lien  on  the  following  described  personal  property,  to-^it: 
Fourteen  hundred  and  thirty-eight  feet  of  eight-inch  spiral  pipe: 
and  forty-one  hundred  and  twenty-three  feet  of  four-inch  pipe  (spiral) 
and  three  thousand  two  hundred  and  twenty-five  feet  of  six-inch 
spiral  pipe,  togf^ther  with  the  couplings  and  the  fittings  and  known 
as  the  material  pipes,  couplings  and  fittings  purchased  of  the  second 
party  and  shipped  from  Abendroth  and  Root  Mfg.  Co.  And  further, 
that  the  party  of  the  second  part  has  and  holds  a  lien  on  ten  shares 
of  one  hundred  dollars  each  in  the  Crystal  Waterworks  Co.  Certifi- 
cate, No.  7,  which  shall  be  held  as  security  on  said  debt." 
.  It  will  be  observed  that  the  mortgage  recites  that  W.  B.  Cox,  the 
mortgagor,  resided  in  Pikeville,  Pike  county,  Kentucky,  and,  as  stated. 
the  mortgage  was  recorded  in  Louisa,  Lawrence  county,  Kentucky: 
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and  it  is  asserted  by  appellee's  counsel  that  for  this  reason,  amoiig 
others,  the  mortgage  did  not  create  a  lien  upon  the  property  of  the 
waterworks  company;  that  to  have  obtained  a  lien  by  it  the  mortgage 
should  have  been  recorded  in  Pike  county,  the  residence  of  the  mort- 
gagor. The  rule  is  that  ordinary  personal  property  Is  held  to  have 
a  situs  at  the  residence  of  the  owner,  and  that  a  mortgage  thereon 
should  be  recorded  in  that  county.  The  cases  of  Vaughn  v.  Bell 
9  B.  Mon.,  447;  Coppage  v.  Johnson,  21  Ky.  Law  Rep.,  1357,  and 
Day,  &c.  V.  Mack,  Strader  &  Co.,  24  Ky.  Law  Rep.,  640,  were  cases  where- 
in mortgages  were  executed  upon  property  not  permanently  located 
in  the  counties  where  the  mortgages  were  executed.  In  the  first  two 
cases  the  mortgages  were  executed  upon  horses,  and  in  the  last  the 
mortgage  waa  given  upon  a  portable  engine* 

The  property  in  this  case  was  purchased  for  the  construction  of  the 
water  plant,  and  whether  the  mortgage  should  have  been  recorded 
in  the  place  of  the  actual  situs  of  the  property,  or  in  the  county  of 
the  residence  of  the  owner,  we  do  not  decide  for  the  reason  we  have 
arrived  at  the  conclusion  that  the  mortgage  did  not  create  a  lien 
upon  the  property  for  another  reason.  The  mortgage  i«  void  for 
uncertainty,  in  that  it  does  not  loc3U:e  the  property  as  to  State,  county 
or  town,  and  contains  no  reference  which  would  supply  this  im- 
portant omission;  but  the  mortgage  would  indicate  that  the  prop- 
erty was  possibly  in  Pikeville.  Again,  the  mortgage  covered  so 
many  feet  of  "spiral  pipe,**  and  there  is  no  other  description  given 
of  it;  there  Is  nothing  in  the  mortgage  by  which  it  could  be  identified 
and  distinguished  from  the  pipe  of  the  American  Spiral  Pipe 
Works,  or  the  pipe  of  any  other  company.  (Amer.  &  Eng.  ETncy., 
2  Ed..  957,  and  Pearce,  &c.  v.  Hall,  12  Bush,  209.) 

With  reference  to  the  second  question,  the  claims  of  the  fourteen 
citizens,  we  are  unable  to  see  how  this  question  affects  appellant, 
•Miller  Supply  Co.  It  did  not  object  to  the  sale  of  the  property,  and 
it  did  not  supersede  the  Judgment  in  that  respect;  and  If  this  couil 
should  reverse  the  Judgment  upon  this  question  it  would  only  result 
to  the  benefit  cif  the  purchaser  of  the  property.  The  purchaser  took 
the  property  for  a  certain  price  with  the  obligations  resting  upon  him 
to  furnish  these  fourteen  citizens  with  water  at  the  rates  it  furnished 
water  to  other  citizens,  until  their  claims  were  paid;  and  if  this  court 
should  adjudge  that  the  lower  court  erred  in  this  it  would  result  alone 
in  relieving  the  purchaser  from  that  obligation,  and  would  not  bene- 
fit appellant,  or  the  other  creditors  of  the  water  company,  they  will 
get  the  benefit  of  the  purchase  price  and  no  more.  For  these  reasons 
we  will  not  consider  the  action  of  the  lower  court  with  reference  to 
this  matter. 

Fairbanks,  Morse  &  Co.  sold  to  the  Water  company  the  pump 
engine  described,  in  September,  1905,  and  it  took  a  contract  from  the 
water  company,  and  had  it  recorded,  by  which  it  retained  the  title 
to  the  property  until  the  purchase  price  was  paid.  It  certainly  had 
a  lien  upon  the  property  for  the  payment  of  its  debts,  and  the  court 
did  not  err  in  refusing  to  allow  it  and  the  assignee  of  Rumsey  & 
Co.  to  detach  the  engine  and  pumps  and  sell  them  separately  and 
enforce  their  liens,  but,  in  the  interest  of  all  the  creditors,  the  court 
properly  directed  the  sale  of  the  whole  plant;  but  erred  in  adjudging 
Fairbanks,  Morse  &  Co.  and  the  assignee  of  Rumsey  &  Co.  a  first 
lien  on  the  proceeds  of  all  the  property.  This  was  inequitable  to 
the  other  creditors  who  had  no  liens.  It  may  have  been,  and  prob- 
ably was  true,  that  the  pumps  and  engine  would  not  have  brought  the 
full  amount  of  their  debts,  and,  again,  the  proceeds  of  the  engine  and 
pumps  were  all  that  they  had  a  lien  upon. 

The  court  should  have  ascertained  the  cost  of  each  item  that  con- 
stituted the  water  plant,  and  then  ascertained  what  per  cent,  the 
cost  of  the  pump  sold  by  Rumsey  &  Co.  and  the  cost  of  the  engine 
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and  pump  sold  by  Fairbanks,  Morse  &  Co.  Is  to  tbe  sum  total  oC 
all  tbe  items  that  went  into  tbe  water  plant,  and  gave  each  of  them, 
on  their  respective  claims,  that  per  cent,  of  the  proceeds  of  the  whole 
water  plant,  and  if  their  whole  claims  are  not  then  satisfied,  they 
should  be  permitted  to  present  the  balance  as  a  general  claim  and 
to  share  with  the  other  creditors  pro  rata.  (Section  74,  Kentucky 
Statutes.) 

For  this  reason  the  judgment  of  the  lower  court  is  reversed  and 
remanded,  for  further  proceedings  consistent  herewith. 


VALLANDINGHAM,  &c.   v.   RAY,   &c. 

(Filed  March   19,   1908— To  be  reported.) 

Replevin — Action  Against  Sureties  on  Replevin  Bond — Failure  to 
Sh©w  Breach — Recovery  Denied — In  an  action  against  the  sureties  on 
a  replevin  bond,  where  it  appears  that  no  restitution  of  the  property 
in  controversy  was  directed  in  the  replevin  suit,  and  no  damages 
were  sought  or  awarded,  the  plaintlfTs  right  of  recovery  against  the 
sureties  being  dependent  upon  the  breach  of  the  bond  they  must 
fail  in  the  absence  of  showing  that  there  has  been  a  breach  of  some 
of  Its  provisions. 

Jas.  H.  Settle  for  appellants. 

Chas.  Strother  lor  appellees. 

Appeal  from  Owen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  reversing. 

In  April,  1904,  J.  B.  Gibson,  filed  suit  against  W.  A.  Ray  and  J. 
C.  Frazier,  in  which  he  alleged  that  he  was  the  owner  of.  and  entitled 
to  the  Immediate  possession  of,  a  certain  lot  of  tobacco,  amounting 
to  about  5,500  pounds,  which  he  claimed  to  have  purchased  from  them. 
That  the  defendants  were  unlawfully  detaining  the  tobacco  from  him 
to  his  damage  in  the  sum  of  $385.  He  prayed  for  an  order  of  de- 
livery for  the  tobacco  and  for  damages  for  withholding  It  from  him. 
He  executed  the  required  bond;  the  order  of  delivery  was  issued, 
placed  in  the  hands  of  the  sheriff,  and,  under  this  order  of  delivery, 
the  tobacco  in  question  was  taken  and  delivered  to  the  plaintiff. 
When  the  case  came  on  for  trial  the  defendants,  Ray  and  Frazier, 
filed  a  general  demurrer  to  the  petition.  Upon  hearing,  the  demurrer 
was  sustained,  with  leave  to  plaintiff  to  amend.  Plaintiff  elected  to 
stand  on  his  petition,  and,  declining  to  amend,  his  suit  was  dis- 
missed. From  this  judgment  he  prayed  and  prosecuted  an  appeal 
to  this  court,  where,  in  due  course  of  time,  the  Judgment  of  the  lower 
court  was  afllrmed.  Thereupon  Ray  and  Frazier,  the  defendants 
in  the  replevin  suit,  brought  suit  upon  the  bond  which  had  been  exe- 
cuted in  the  replevin  suit,  wherein  they  sought  to  recover  of  J.  B. 
Gibson  and  his  sureties,  the  damages  which  they  alleged  that  they 
had  sustained  by  reason  of  the  unlawful  and  wrongful  seizure  and 
conversion  of  their  tobacco,  together  with  the  costs  incurred  by  them 
In  their  defense  of  the  replevin  suit. 

The  defendant,  J.  B.  Gibson,  filed  his  separate  answer,  and,  as  the 
judgment  herein  rendered  as  to  him  is  not  before  us  on  this  appeal,  it 
is  unnecessary  to  consider  the  defense  set  up  by  him. 

The  sureties,  T.  T.  Vallandingham,  &c.,  filed  a  general  demurrer 
to  the  petition,  which  was  overruled.  They,  thereupon,  answered,  al- 
leging that  the  covenants  of  the  bond,  which  they  signed  as  surety 
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for  J.  B.  Gibson,  had  been  fully  complied  with  and  satisfied,  in  that 
J.  B.  Gibson  had  duly  prosecuted  the  replevin  suit  to  a  final  Judg- 
ment, not  only  in  the  Owen  Circuit  Court,  but  in  the  Court  of  Ap- 
peals. That  in  the  replevin  suit  no  return  of  the  property  had  been 
adjudged,  nor  had  any  sum  of  money  been  directed  to  be  paid  by  J. 
B.  Gibson  to  the  defendants,  Ray  and  Frazler,  or  either  of  them,  and, 
that  Inasmuch  as  there  had  been  no  breach  of  any  of  the  covenants 
of  the  bond,  and  they  had  fully  performed  and  satisfied  the  judgment 
in  the  replevin  suit  by  the  payment  of  all  of  the  costs  therein, 
they  were  absolved  from  all  liability  on  account  of  their  surety- 
ship on  said  bond.  The  material  allegations  of  this  answer  of  the 
sureties  were  traversed,  and  the  case  proceeded  to  a  trial  before  a 
Jury  with  the  result  that  a  Judgment  was  rendered  In  favor  of  ap- 
pellees, against  J.  B.  Gibson  and  the  sureties  on  his  replevin  bond. 
This  Judgment  being  for  the  amount  which  J.  B.  Gibson  alleged  he 
had  agreed  to  pay  for  the  tobacco,  and  a  small  sum,  $35,  as  attorney's 
fees,  he  is  satisfied  therewith  and  is  not  complaining.  The  sureties, 
feeling  that  their  liability  should  be  strictly  limited  to  the  terms  and 
conditions  of  the  bond  which  they  signed,  filed  a  motion  and 
g^rounds  for  a  new  trial,  which  was  overruled,  and  they  appeal. 
The  bond  executed  in  the  replevin  suit  is  as  follows: 

"J.   B.   Gibson Plaintiff, 

V.  V  Bond. 


f 


"W.  A.  Ray,  &c., Defendants. 

"We  undertake  to  the  defendants,  W.  A.  Ray,  &c.,  that  the  plain- 
tiff, J.  B.  Gibson,  shall  duly  prosecute  this  action,  and  shall  perform 
the  judgment  of  the  court  therein  returning  the  tobacco  ordered  to  be 
delivered  to  the  plaintiff,  J.  B.  Gibson,  if  a  return  thereof  be  ad- 
judged, and  by  paying  to  the  defendants,  W.  A.  Ray,  &c.,  such  sums 
of  money  as  are  adjudged  in  this  action  against  plaintiff,  not  exceed- 
ing nineteen  hundred  dollars  and  the  costs  of  this  action.  This  20th 
day  of  April,  1904. 

"J.  B.  GIBSON, 

"S.  G.  GIBSON, 

"B.  S.  GIBSON, 

"T.  T.  VALLANDINGHAM, 

"S.  F.  GIBSON." 

From  the  record  before  us  it  appears  that  the  defendants  in  the 
replevin  suit  did  not  seek  a  return  of  the  tobacco  taken  thereunder, 
nor  did  they  seek  to  recover  of  plaintiff  therein  any  sum  of  money 
for  the  seizure  or  detention  of  this  tobacco,  but,  they  chose  rather 
to  defeat  plaintiff's  right  of  recovery  by  non-suit,  and,  in  this  they 
were  successful,  for  the'r  demurrer  to  plaintiff's  petition  was  sus- 
tained and  his  petition  was  dismissed  with  Judgment  for  their  costs. 

The  petition  alleges  that  J.  B.  Gibson  did  not  duly  prosecute  the 
replevin  suit,  but  the  record  refutes  this  allegation  and,  on 
the  contrary,  shows  that  he  not  only  prosecuted  it  duly,  but  did  so 
with  diligence,  both  in  the  circuit  court  and  In  this  court.  He  did 
everything  that  was  in  his  power  to  succeed  in  that  suit  and  only  sur- 
rendered his  right  to  maintain  it  when  a  Judgment  had  been  entered 
in  this  court  denying  him  that  right.  No  return  of  the  property  was 
adjudged  to  the  defendants  in  the  replevin  suit,  nor  any  sum  of 
mt>ney  ordered  to  be  paid  to  them,  other  than  the  costs  of  the  suit. 
These  costs,  the  sureties  allege,  have  been  paid,  and  this  is  not  de- 
nied. 

The  only  question  left  for  determination  Is,  may  the  defendants 
in  the  replevin  suit,  having  failed  to  procure  an  order  for  the  return 
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of  the  property  in  that  suit  or  a  Judgment  for  any  sum  of  money  as 
damages  in  that  suit,  now  in  an  independent  action  proceed  against 
the  sureties  on  the  bond? 

In  the  case  of  the  Kentucky  Land  and  Immigration  Co.  v.  Crabtree, 
26  Ky.  Law  Rep.,  283,  a  somewhat  similar  question  was  presented. 
In  that  case  the  appellant  had  filed  its  suit  in  replevin;  executed  a 
bond  and  caused  an  order  of  delivery  to  be  issued  for  certain  personal 
property.  Under  this  order  of  delivery  the  property  described  therein 
was  taken  :.nd  delivered  to  appellant.  Thereafter,  at  the  next  suc- 
ceeding terms  of  the  circuit  court,  wherein  the  action  was  pending 
appellant  dismissed  its  suit  without  prejudice.  The  defendant  there- 
upon brought  suit  against  the  plaintiff  in  the  replevin  suit;  and  the 
surety  on  h  s  bond,  to  recover  the  value  of  the  property  taken  and 
damages  for  withholding  it.  This  court,  in  passing  upon  the  question, 
held  that  the  bondsmen  were  liable,  Inasmuch  as  the  record  showed 
that  appellant  had  not  duly  prosecuted  the  replev-n  suit.  Of  course, 
when  appellant  dismissed  its  suit  appellee  had  no  opportunity  to 
litigate  the  question  of  ownership  or  damage  with  it  in  that  suit, 
and  was  compelled  to  seek  a  recovery  in  an  Independent  action* 
and,  this  court  permitted  a  recovery  in  that  case  upon  the  sole  ground 
that  there  had  been  a  breach  of  one  of  the  covenants  of  the  bond,  to- 
wit:  That  appellant  h:.d  not  duly  prosecuted  the  replevin  suit.  In  that 
case  it  was  inferent  ally  held  that,  but  for  ihe  breach  in  the  covenant 
of  the  bond,  no  recovery  could  have  been  had. 

In  the  more  recent  case  of  Mounts  v.  Murphy,  decided  by  this  court 
/October  24,  1907,  and  found  in  volume  31,  page  1193,  Ky.  Law  Rep.,, 
almost  identically  the  question  here  involved  was  before  this  court. 
In  that  case  a  resident  of  Virginia  instituted  a  suit  in  replevin  in 
the  Pike  Circuit  Court;  executed  the  bond  required  by  section  184, 
of  the  Code,  procured  an  order  of  delivery  for  certain  cattle  and  arti- 
cles of  personal  property,  and,  under  said  order,  was  placed  in  pos- 
session of  the  property  described  therein.  At  the  following  term  of 
court  the  defendant  in  the  replevin  suit  moved  that  the  plaintiff, 
being  a  non-resident,  be  required  to  execute  a  bond  for  costs.  This 
motion  was  sustained,  and  the  plalntifT,  falling  or  refusing  to  give 
the  bond  for  costs,  his  suit  was  dismissed,  and  it  was  adjudged  in 
the  order  dismissing  his  suit  that  "The  defendant  is  entitled  to  an 
order  of  restitution  of  said  property,  If  to  be  had,  and  if  not  to  be 
had,  an  execution  to  issue  for  the  sum  of  $409,  the  value  fixed  by 
plaintiff  of  said  property,  and  the  clerk  of  this  court  will  forthwith 
Issue  said  order  of  restitution,  and  upon  the  return  of  same,  if  the 
said  property  has  not  been  restored,  then  the  said  clerk  will  issue 
an  execut'on  against  the  plaintiff,  ♦  ♦  ♦,  for  the  sum  of  $409.  the 
value  of  the  cattle  taken  under  said  writ,  and  the  costs  of  this  action." 

Thereafter  the  defendant  In  the  replevin  suit  instituted  suit  against 
the  surety  on  the  non-resident's  bond,  seeking  to  recover  of  him 
twenty-five  dollars  costs  expended  In  the  replevin  suit,  eighteen  dol- 
lars, the  value  of  certa'n  articles  described  in  the  order  of  delivery, 
which  had  not  been  returned  under  the  order  of  the  court  directing 
a  restitution;  $400  damages  for  the  detention  of  the  cattle  and  other 
property;  and,  $300  damages  for  the  difference  between  the  value  of 
the  cattle  when  taken  and  the  value  of  same  when  returned.  The 
bondsman  answered,  alleging  that  all  of  the  costs  of  the  replevin 
suit  had  been  paid;  denied  that  any  of  the  property  directed  to  be 
returned  had  not  been  returned;  denied  damages  either  for  the  deten- 
tion of  the  property  described  in  the  order  of  delivery,  or  damages  to 
said  property  while  In  the  possession  of  the  plaintiff  in  the  replevin 
suit,  and  pleaded  affirmatively  that,  If  there  had  been  any  damages 
due  the  defendant  In  the  replevin  suit,  they  should  have  been  assessed 
'n  the  final  judgment  in  that  suit.  Upon  a  trial  the  Jury  found  In  favor 
of  the  bondsman  as  to  the  property  which  it  was  claimed  had  not  been 
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returned,  and,  found  against  him  in  the  sum  of  $300  damages  for  the 
detention  of  the  cattle,  and,  $90  damages  for  injury  to  them  while  bo 
detained. 

Upon  review  here  this  court  held  that  the  trial  court  erred  in  sub- 
mitting to  the  Jury  the  question  of  damages  for  the  detention  of  the 
property,  holding  that  this  matter  should  have  been  presented  and 
determined  in  the  replevin  suit,  that,  as  appellee  failed  to  present  it 
and  have  the  matter  determined  in  that  action,  he  is  barred  from  re- 
covering It  from  the  surety  on  the  bond.  The  surety  on  the  bond 
was  held  liable  for  the  damages  which  had  resulted  to  the  property 
itself  while  in  the  possesion  of  the  plaintiff  in  the  replevin  suit. 
This  recovery  was  permitted  upon  the  idea  that  it  waE  the  duty  of 
the  bondsman  to  see  to  it  that  the  property,  when  restitution  was 
directed,  was  restored  to  the  defendant  in  as  good  condition  as  it 
was  when  it  was  taken  from  him.  The  Jury  found  that  the  property 
had  been  damaged  and  depreciated  in  value  while  in  the  possession 
of  plaintiff  In  the  replevin  suit.  There  had,  therefore,  been,  to  this 
extent,  a  failure  on  the  part  of  the  bondsman  to  comply  with  that 
provision  of  the  bond  which  called  for  a  restitution  of  the  property, 
if  directed  by  the  Judgment  in  the  replevin  suit,  because  there  had 
not  been  a  restitution  of  the  property  in  the  condition  in  which  it 
was  when  taken,  but  in  a  damaged  condition,  and  the  property  not 
having  been  in  the  custody  of  the  court  when  the  Judgment  was  en- 
tered in  the  replevin  suit,  this  matter  could  not  have  been  determined 
in  that  litigation.  Not  so,  however,  with  the  case  at  bar.  As  above 
stated,  no  restitution  was  directed  in  the  replevin  suit  in  this  caset, 
and  no  damages  sought  or  awarded,  and  appellee's  entire  right  of  re- 
covery against  the  sureties  being  dependent  upon  a  breach  of  the 
replevin  bond,  they  must  fail,  in  the  absence  of  a  showing,  that  there 
has  been  a  breach  of  some  one  of  the  three  provisions  of  the  bond. 

One  of  the  provisions  of  the  bond  is  that  the  plaintiff  in  the  replevin 
suit  will  duly  prosecute  that  action.  As  above  stated,  the  record  in 
this  case  shows  that  he  did  so.  The  other  covenants  In  the  bond 
are  to  the  effect  that  the  plaintiff  shall  return  the  property  if  a  res- 
titution is  adjudged  and  that  they  will  be  answerable  to  the  defend- 
ants In  the  replevin  suit  for  such  sums  as  may  be  adjudged  them 
therein.  In  order  to  determine  the  liability  of  the  bondsmen  upon 
tliese  two  covenants  of  the  bond,  we  must  look  alone  to  the  Judgment 
In  the  replevin  suit,  for  the  covenants  expressly  provide  that  their 
liability  in  these  particulars  is  to  be  measured  by  that  Judgment. 
When  so  tested  we  find  that  there  has  been  no  breach  of  the  bond 
whatever  for  which  these  bondsmen  can  be  held  liable. 

For  the  reasons  indicated,  the  Judgment  is  reversed  and  remanded, 
with  instructions  to  the  lower  court  to  set  aside  the  Judgment,  so 
far  as  the  sureties,  Vallandingham,  &c.,  are  concerned,  and  enter  a 
Judgment  dismissing  the  proceedings  as  to  them,  with  Judgment  for 
their  costs. 


MAYPOTHER  v.  GAST,  &c. 

(Filed  April  29,  1908— Not  to  be  reported.) 

1.  Street  Improvement — Apportionment  Warrants — Sale — Right  of 
Redemption — Prior  Judgment — Effect  Thereon — Under  section  2834. 
Ky.  Statutes,  referring  to  apportionment  warrants,  a  failure  to  pro- 
vide in  a  Judgment  of  sale  thereunder,  that  the  defendant  in  the  war- 
rant may  redeem  the  land  within  two  years  from  the  report  of  the 
sale,  does  not  affect  a  previous  Judgment  in  favor  of  parties  to  the 
action,  where  the  defendant  did  not  offer  to  redeem  the  land  within 
the  two  years. 
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2.  Same — Sale  and  Conveyance — Failure  of  Owner  to  Object — ^Legal- 
ity of  Sale — Under  section  989,  Ky.  Statutes,  providing  that  the  court 
may  summarily  determine  the  amount  due  on  the  assessment  and 
provide  for  its  payment  in  the  Judgment,  where  property  was  sold 
under  an  appoilionment  warrant  and  was  conveyed  to  the  purchaser 
without  objection  by  the  owner,  who  failed  to  ask  that  he  should  have 
two  years  time  in  which  to  redeem  it,  he  can  not  thereafter  raise  the 
question  as  to  the  legality  of  the  sale  and  conveyance. 

J.  W.  S.  Clements  for  appellant. 

William  Furlong  and  Bennett  H.  Young  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second 
Division. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

D.  E.  M<aypother  and  Ira  S.  Barnett  owned  a  tract  of  land  in  Louis* 
ville,  at  the  southwest  corner  of  Floyd  and  G  streets,  fronting  on 
Floyd  street  694  7-12  feet  and  running  back  265  feet.  They  held  the 
land  Jointly,  Barnett  owning  two-thirds  interest  in  it  and  Maypother 
one-third.  On  January  28,  1902,  they  mortgaged  the  land  to  the  Colum- 
bia Finance  &  Trust  Company  to  secure  a  debt  of  $5,000  due  the  Trust 
Company  for  borrowed  money.  On  July  29,  1903,  Barnett  mortgaged 
his  two-thirds  of  the  property  to  the  Southern  National  Bank  to 
secure  a  debt  of  $7,500  due  by  him  to  the  bank.  On  June  2,  1903,  the 
General  Council  of  the  city  of  Louisville  passed  an  ordinance  for  the 
improvement  of  this  part  of  Floyd  street.  The  contract  was  let  to 
G.  W.  Gosnell,  who  did  the  work  and  after  it  was  accepted,  he  rc^ 
ceived  an  apportionment  warrant  dated  May  24,  1904,  for  the  sum  of 
$3,793.19  against  525  feet  of  the  property  along  Floyd  street,  begin- 
ning at  the  comer  of  G  street  and  running  back  265  feet,  and  $878.82 
against  265  feet  of  the  property  along  G  street  and  running  back 
250  feet.  Gosnell  assigned  his  claim  to  Jacob  Gast,  and  the  debt  not 
having  been  paid,  this  suit  was  brought  on  November  30,  1904,  by 
Gast  and  Go«nell  against  Barnett,  Maypother,  the  Trust  Co.  and  the 
bank,  setting  up  their  lien  and  praying  that  it  be  enforced.  They 
asked  that  the  Trust  Co.  and  the  bank  be  required  to  assert  their 
claims,  alleging  that  the  lien  for  the  apportionment  warrant  was  prior 
to  the  mortgages.  Maypother  and  Barnett  filed  an  answer  in  wliich 
they  assailed  the  validity  of  the  apportionment  warrant.  The  Trust 
Co.  set  up  its  mortgage  and  prayed  that  it  be  enforced;  the  bank  set 
up  its  mortgage  and  asked  its  enforcement.  No  answer  was  filed 
by  Maypother  and  Barnett  to  the  cross-petition  of  the  Trust  Co. 
Maypother  entered  his  appearance  to  the  cross-petition  of  the  bank 
and  filed  an  answer  stating  that  its  allegations  were  true.  Barnett 
filed  a  similar  answer  to  the  cross-petition  of  the  bank.  In  this  condi- 
tion of  the  pleadings  the  case  was  submitted  for  Judgment  on  June 
28,  1905,  without  objection  and  it  was  adjudged  by  the  court  that  Gos- 
nell and  Gast  had  the  first  lien  on  that  part  of  the  property  referred 
to  iu  the  apportionment  warrant;  that  the  Trust  Co.,  subject  to  the 
contractor's  lien,  had  a  first  lien  on  all  the  property  for  Its  debt  of 
$5,000,  and  this  debt  it  was  agreed  was  to  be  paid  three-fifths  by 
Barnett  and  two-fifths  by  Maypother.  It  was  also  adjudged  that  the 
bank  had  a  Hen  on  Barnett's  two-thirds  interest  in  the  whole  prop- 
erty for  its  debt  of  $7,500,  but  that  this  was  subject  to  the  prior  liens. 
The  court  also  determined  that  the  land  was  divisible  Into  thirteen 
(13)  lots,  which  were  described  in  the  Judgment,  and  that  each  lot 
should  be  offered  first  for  sale  and  then  the  whole  property,  and  that 
bid  should  be  accepted  which  brought  the  most.  The  land  was 
ordered  sold  on  the  Judgment  in  favor  of  the  Trust  Co.  and  the  bank; 
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and  it  was  provided  that  out  of  the  proceeds  the  apportionment  wap 
rant  was  first  to  be  paid;  then  the  debt  to  the  Trust  Co.;  that  one- 
third  of  the  surplus  should  be  paid  to  Maypother  and  two-thirds  of 
the  surplus  should  be  paid  to  the  Southern  National  Bank,  on  its 
mortgage  from  Barnett.  It  was  also  ordered  that  $2,000  of  the  debt 
of  the  Trust  Co.  should  be  charged  to  Maypother  and  $3,000 
to  Barnett.  On  July  31,  Maypother  and  Barnett  were  granted  an  ap- 
peal from  the  judgment  on  their  motion  and  on  the  same  day  they 
executed  a  supersedeas  bond  which,  as  far  as  material,  is  In  these 

"Ira  S.  Barnett  and  D.  E.  Maypother,  appellants, 

vs. 
Jacob  Gast  and  Geo.  W.  Gosnell,  appellees. 

"Whereas,  said  appellants  have  taken  an  appeal  from  the  judgment 
of  this  court,  rendered  on  the  28th  day  of  June,  1905,  as  amended  on 
July  15,  1905,  against  Ira  S.  Barnett  and  D.  E.  Maypother,  in  favor 
of  appellees,  Jacob  Gest  and  George  W.  Gosnell,  for  so  much  of  said 
Judgment  as  adjudges  a  lien  on  a  certain  lot  of  land  at  Floyd  and  G 
streets,  and  a  sale  of  said  land,  which  judgment  is  In  words  and 
figures  as  follows,  to-wit: 

(Here  follows  judgment.) 

"Now  we.  Ira  S.  Barnett  and  D.  E.  Maypother,  principal,  and  J.  W. 
Gaulbert,  surety,  do  hereby  covenant  to  and  with  the  appellees, 
Jacob  Gast  and  George  W.  Gosnell,  that  the  appellants  will  pay  to 
the  appellees  all  costs  and  damages  that  shall  be  adjudged  against 
the  appellants  on  the  appeal;  and  also  that  they  will  satisfy  and  per- 
form the  said  judgment  In  case  it  shall  be  afBrmed,  and  any  judgment 
or  order  which  the  Court  of  Appeals  may  render,  or  order  to  be  ren- 
deredx  by  the  inferior  court,  not  exceeding  in  amount  or  value  the 
Judgment  aforesaid,  and  also  pay  all  rents,  hire  or  damage  which, 
during  the  pendency  of  the  appeal,  may  accrue  on  any  part  of  the 
property  of  which  the  appellees  are  kept  out  of  possession  by  reason 
of  the  appeal." 

On  the  same  day  the  clerk  issued  a  supersedeas  which  was  exe- 
cuted on  Gast  and  Gosnell.    The  supersedeas  is  in  these  words: 

"Ira  S.  Barnett  and  D.  E.  Maypother,  appellants, 

vs. 
Jacob  Gast  and  Geo.  W.  Gosnell,  appellees. 

"I.  W.  L.  Weller,  Jr.,  Clerk  of  the  Jefferson  Circuit  Court,  do  hereby 
certify  that  an  appeal  has  been  granted  from  a  judgment  rendered  in 
favor  of  Jacob  Gast  and  Geo.  W.  Gosnell,  appellees,  against  Ira  S. 
Barnett  and  D.  E.  Maypother,  appellants,  from  so  much  of  said  judg- 
ment as  adjudges  a  lien  on  a  certain  lot  of  land  at  Floyd  and  G  streets, 
and  a  sale  of  said  land  in  the  Jefferson  Circuit  Court,  Chancery 
Branch,  Second  Division,  on  the  28th  day  of  June,  1905,  and  as 
amended  July  15,  1905,  and  that  a  supersedeas  bond  has  been  exe- 
cuted after  the  appeal  was  granted.  Therefore,  the  appellee  and  all 
others  are  commanded  to  stay  proceedings  on  the  judgment  aforesaid." 

Notwithstanding  the  supersedeas  the  Bank  and  Trust  Co.  proceeded 
with  the  sale.  The  property  was  appraised  at  $11,300,  and  brought 
$10,800.  rt  was  purchased  by  the  Southern  National  Bank.  The  sale 
was  reported  to  the  court  and,  without  objection,  was  confirmed. 
Maypother  and  Barnett  failed  to  prosecute  their  appeal  and  It  was  dis- 
missed by  this  court,  the  supersedeas  being  discharged.  The  pur- 
chaser paid  the  price  and,  without  objection,  a  deed  was  made  to 
it.  Out  of  the  money  arising  from  the  sale,  there  was  a  balance  of 
$159.28,  coming  to  Masrpother  from  his  one-third  of  the  land;  and 
this  was  paid  to  him  and  accepted  by  him  on  March  24,  1906.  There 
was  also  a  balance  of  $318.57  coming  to  the  bank  on  its  mortgage 
from  Barnett,  and  it  was  paid  to  it.    After  all  this,  on  June  1,  1907, 
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the  appeal  before  us  was  sued  out  bj  D.  E.  Maypother  before  the 
clerk  of  this  court. 

It  Is  Insisted  on  the  appeal  that  the  sale  was  Improperly  made  after 
the  execution  of  the  supersedeas  bond  and  the  issual  of  the  superse- 
deas. But  it  will  be  observed  that  Gosnell  and  Gast  were  the  only 
parties  named  in  the  supersedeas  bond  or  in  the  supersedeas.  The 
surety  in  the  bond  was  not  liable  to  any  one  but  Gosnell  and  Gast, 
and  only  Gosnell  and  Gast  were  required  to  suspend  proceedings  on 
the  Judgment.  It  is  insisted  that  the  judgment  of  sale  was  an  entirety 
and  that  if  it  was  suspended  as  to  one  of  the  parties,  it  was  suspended 
as  to  all.  We  cannot  concur  in  this  conclusion,  for  if  that  were  the 
rule  then  in  any  case  where  a  (lebtor's  property  Is  ordered  st>ld 
to  satisfy  several  liens,  all  he  has  to  do  is  to  supersede  the  judgment 
as  to  the  smallest  lien  and  this  will  prevent  a  sale  of  the  property, 
without  imposing  upon  him  or  his  surety  any  liability  to  the  larger 
lien  holders  for  the  loss  they  may  sustain  by  reason  of  the  superse- 
deas. This  is  not  the  meaning  of  the  statute.  Under  such  a  construc- 
tion, if  Gast*s  debt  had  been  only  $10,  a  supersedeas  as  to  him  would 
have  suspended  the  judgment.  The  sale  was  not  ordered  on  the 
petition  of  Gast;  it  was  ordered  on  the  cross-petition  of  the  Trust 
Co.  and  the  bank.  The  defendants,  by  executing  the  bond  and  obtain- 
ing the  supersedeas  as  to  Gosnell  and  Gast,  superseded  the  judgment 
as  to  them  and  the  efTect  of  this  was  that  no  money  could  have  been 
paid  to  them  under  the  judgment  as  long  as  the  supersedeas  was  in 
force;  but  it  had  no  other  effect. 

By  section  2834,  Ky.  Statutes,  which  is  a  part  of  the  act  under  which 
the  apportionment  warrant  was  issued,  it  is  provided  that  the  defend- 
ant in  the  apportionment  warrant,  or  any  one  claiming  under  him, 
may  redeem  the  land  within  two  years  from  the  date  of  the  order 
confirming  the  report  of  the  sale;  and  that  this  shall  be  so  expressed 
in  the  order  confirming  the  report  of  the  sale.  The  order  confirming 
the  report  of  sale  in  this  case  did  not  so  provide,  but  the  failure  to 
so  provide  in  that  order  would  have  no  effect  on  the  previous  judg- 
ment. The  defendant  did  not  offer  to  redeem  the  property  within  two 
years,  and  the  t'me  for  redemption  is  now  passed.  By  section  989. 
Ky.  Statutes,  which  is  a  part  of  the  act  governing  the  Jefferson  Cir- 
cuit Court,  it  is  provided  that  in  actions  for  the  sale  of  real  property, 
the  court  may  determine  summarily  the  amount  of  the  state,  district 
or  municipal  taxes  or  any  assessment  upon  the  property  to  be  sold, 
and  shall  provide  in  the  judgment  for  the  payment  of.  the  same  out 
of  the  purchase  money;  and  if  the  plaintiff  fail  to  ask  therefor,  the 
purchaser  shall  be  entitled,  at  any  time  before  the  payment  of  the 
purchase  price,  to  a  credit  for  the  amount  thereof.  The  purpose  of 
the  statute  is  to  protect  the  purchaser  of  the  property.  The  bank  and 
Trust  Co.,  when  brought  into  court,  had  a  right  to  foreclose  their 
mortgages  and  to  have  the  property  sold  under  the  law  governing 
such  foreclosures.  The  court  did  not  abuse  a  sound  discretion  in  order 
ing  the  property  sold  upon  the  cross-petition  of  the  bank  and  Trust 
Co.  The  defendant  was  net  prejudiced  by  the  form  of  the  judgment, 
rs  under  section  989,  the  court  might  summarily  determine  the  amcoint 
due  on  the  assessment  and  provide  for  the  payment  of  it  in  the  judg- 
ment. Appellant  did  not  object  to  the  order  directing  the  property 
to  be  conveyed  to  the  purchaser,  or  ask  the  court  then  to  provide 
that  he  should  have  two  years  to  redeem  the  property.  He  cannot, 
after  thus  allowing  the  case  to  proceed  as  it  did  in  the  circuit  court, 
raise  the  question  here  for  the  first  time,  after  the  deed  has  been 
made  and  after  the  time  of  redemption  has  expired. 

It  is  also  insisted  for  appellant  that  the  court  erred  in  selling  all 
the  property  and  that  it  should  have  ordered  a  sale  of  only  so  much 
of  his  one-third  of  the  property  as  was  necessary,  it  is  a  sufficient 
answer  to  this  to  say  that  the  defendant,  after  the  sale  had  been  made 
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and  confirmed,  without  objection,  accepted  the  money  coming  to  him 
from  the  sale.  After  accepting  the  proceeds  of  the  sale  of  the  sur- 
plus property,  he  cannot  complain  that  the  court  ordered  more  prop- 
erty sold  than  should  have  been  sold.  (Brown  y.  VanCleave,  86  Ky., 
381.)  The  money  represented  the  property.  He  has  the  money,  and, 
while  retaining  it,  he  can  not  complain  that  he  ought  also  to  have  the 
property. 

Lastly,  it  is  insisted  that  the  apportionment  warrant  Is  invalid  for 
the  reason  that  Shipp  street  extended  will  run  across  the  lot  and 
that  the  apportionment  should  not  have  crossed  Shipp  street.  We 
huve  examined  with  care  the  proof  taken  to  show  this,  but  conclude 
that  the  proof  is  not  sufficient  to  establish  the  fact.  The  map  shows 
that  Shipp  street  runs  out  to  the  railroad  right  of  way,  but  there  is 
nothing  in  the  record  to  show  that  it  crosses  the  right  of  way  or  that 
the  land  on  the  opposite  side  of  the  right  of  way,  where  the  lot  in  con- 
troversy 'lies^  was  ever  dedicated  in  any  way  as  a  street.  There  is 
nothing  in  the  record  to  show  that  Shipp  street  should  be  extended 
across  this  lot  or  that  it  probably  ever  will  be.  It  not  appearing  that 
the  land  has  been  dedicated  as  a  street  or  that  there  is  auy  neces- 
sity for  the  extension  of  Shipp  street  across  this  land,  the  circuit 
court  properly  sustained  the  apponionment,  which  was  made  in  ac- 
cordance with  tfie  rule  repeatedly  sanctioned  by  this  court. 

Judgment  affirmed. 


BLAND  v.   CUMBERLAND  TELEPHONE  AND  TELEGRAPH   CO. 
(Filed  April  29,  1908— Not  to  be  reported.) 

1.  Telephones — Contract  Between  Two  Companies — Pleading — 
The  parties  to  this  action  entered  into  a  five  year  contract  providing 
for  an  interchange  of  business,  and  a  controversy  arising  as  to  ap- 
pellant's right  under  the  contract,  appellee  cut  off  all  connection  be- 
fore the  termination  of  the  contract.  .  In  this  action  against  appellee 
for  damages  for  the  breach  of  the  contract,  appellee,  in  an  amended 
answer,  alleged  that  appellant  had  not  obtained  a  franchise  from 
Sonora,  the  place  of  its  central  station,  as  required  by  sections  163- 
164,  of  the  Constitution.  In  its  reply  appellant  admitted  such  failure, 
but  averred  that  many  of  his  subscribers  were  reached  by  lines 
that  did  not  go  over  or  upon  any  street  in  Sonora,  and  that  most 
of  his  rural  subscribers  were  of  this  class.  It  was  error  to  sustain 
a  demurrer  to  the  reply.  The  contract  was  severable.  There  was 
an  agreement  to  use  such  lines  sts  the  parties  might  from  time  f 
time   set  up. 

2.  Rule  as  to  Construction  of  Contracts — The  jule  is  elementary 
that  contracts,  though  partly  in  violation  of  a  statute,  severable 
into  parts,  may  be  enforced  as  to  the  part  that  is  good. 

L.  A.  Faurest  and  S.  M.  Payton  for  appellant. 

H.  L.  James  and  Wm.  L.  Granberry  for  appellee. 

Appeal  from  Hardin  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  reversing. 

Appellant  owned  and  was  operating  a  rural  telephone  plant,  the 
central  station  of  which  was  at  Sonora,  a  town  of  the  sixth  class,  in 
Hardin  county.  Appellee  operated  a  more  extensive  plant,  with  "ex- 
changes" in  a  great  number  of  towns  and  cities,  including  some  other 
towns  in  Hardin  county.  The  two  entered  into  a  five-year  contract 
by  which  the  former  was  to  rent  and  Install  in  its  service  certain 
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instruments  from  the  latter,  and  to  provide  for  connecting  with  the 
latter 's  lines,  so  as  to  afTord  an  interchange  of  business  between 
the  two.  All  messages  originating  and  ending  in  Hardin  county 
were  to  be  transmitted  free  on  whatever  lines  it  passed  over,  so  far 
as  charges  between  the  contracting  parties  were  concerned.  But 
all  messages  originating  on  appellant's  lines  destined  beyond  Hardin 
county  were  designated  long  distance  service,  for  which  appellant 
was  to  receive  15  per  cent,  of  the  tolls  charged  by  appellee  for  those 
messages.  Appellant  had  a  number  of  subscribers  In  Sonora,  and  a 
considerable  number  in  the  country,  known  as  farmer  lines;  he  also 
had,  or  thereafter  installed,  certain  pay  stations  In  the  country,  that 
is,  in  Harlan  county,  but  not  in  any  city  or  town.  A  controversy 
arose  between  the  parties  as  to  appellant's  right,  under  the  contract, 
to  have  massages  of  his  patrons,  originating  at  these  pay-stattions, 
transmitted  under  the  contract,  over  appellee's  lines.  Appellee  con- 
strued that  appellant  had  not  such  right,  and  cut  off  all  connection 
between  the  two  systems,  some  eighteen  months  before  the  termina- 
tion of  the  contract  period.  This  suit  was  brought  by  appellant 
against  appellee  to  recover  the  damages  resulting  from  its  breach 
of  the  contract.  The  pleadings  finally  came  down  to  the  point  where 
appellee,  in  an  amended  answer,  alleged  that  appellant  had  not  ob- 
tained a  franchise  from  Sonora  to  operate  telephone  lines  on  its 
streets  and  alleys,  as  required  by  sections  163-164,  Constitution,  and 
was  doing  so  in  vio<lation  of  the  Constitution;  that  its  action  for 
damages  was  based  upon  the  failure  of  appellee  to  continue  the  ar- 
rangement by  which  it  was  thus  violating  the  law.  In  the  reply  ap- 
pellant admitted  his  failure  to  obtain  the  franchise  in  the  manner 
required  by  the  Constitution,  but  averred  that  many  of  his  subscribers, 
using  his  instruments,  were  reached  by  lines  that  did  not  go  upon 
or  over  any  public  street  or  alley  of  Sonora,  and  that  most  or  all  of 
his  rural  subscribers  were  of  this  class.  A  demurrer  was  sustained 
to  the  reply,  and  the  amended  answer  held  to  present  a  complete 
bar  to  plaintiff's  cause  of  action. 

It  was  held  by  this  court  in  £!ast  Tennessee  Tel.  Co.  v.  Russellville, 
21  Ky.  Law  Rep.,  307,  that  a  telephone  company,  taking  possesslom 
of  the  streets  of  a  city  for  the  purpose  of  erecting  its  poles,  without 
the  consent  of  its  legislative  bodies,  is  a  trespasser,  and  the  pre- 
sence of  its  poles  and  wires  upon  the  streets  a  public  nuisance.  In 
East  Tenn.  Tel.  Co.  v.  Anderson  Co.  Tel.  Co.,  22  Ky.  Law  Rep.,  418, 
an  ordinance  granting  a  franchise  to  a  telephone  company  that  was 
not  passed  in  accordance  "With  the  statutes,  was  held  void  and  as 
conferring  no  rights.  In  Nicholasville  Water  Co.  v.  Board  of  Council- 
men,  18  Ky.  Law  Rep.,  592,  it  was  held  that  the  attempted  grant  of 
a  water  franchise  by  a  city  council,  without  its  being  exposed  to 
sale  as  required  by  the  Constitution,  was  void.  In  Merchants  Police 
&  Dis.  Tel.  Co.  v.  Citizens  Tel.  Co.,  93  8.  W.,  642,  the  same  prin- 
ciple was  again  announced  and  applied  to  telephone  franchises. 
In  Rough  Rivfer  Tel.  Co.  v.  Cumberland  Tel.  &  Telg.  Co.,  '84  S.  W., 
517,  one  telephone  company  sued  another  to  prevent  its  interference 
with  the  plaintiff's  wires  in  a  city  wherein  the  plaintiff  had  not 
acquired  a  franchise  as  required  by  the  Constitution.  The  court 
said: 

*'A  mere  trespasser  can  not  complain  that  he  is  prevented  from 
continuing  his  wrongful  act.  No  injury  is  claimed  to  the  corporeal 
property  of  the  appellee.  The  sole  injury  is  the  prevention  of  the 
full  exercise  of  its  invalid  claim  of  a  franchise  in  the  streets  of  a 
city.  It  follows,  therefore,  under  the  authorities  cited,  that,  as  it 
has  no  such  franchise,  it  can  have  received  no  injury  of  which  equity^ 
will  take  cognizance.'* 
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To  the  same  effect  in  the  more  recent  case  of  Rural  Home  Tele- 
phone Company  v.  Ky.  &  Ind.  Tel.  Co.,  decided  February  20th,  1908. 
The  court  expre.s8ly  adheres  to  the  principles  announced  in  those 
cases.  It  is  believed  the  provision  of  the  Constitution  involved  is 
one  of  great  importance  to  the  people  of  the  municipalities,  and  in 
any  event,  ought  to  be  enforced  by  denying  all  benefit  to  those  who 
ignore  or  attempt  to  get  around  it,  by  denying  to  such  the  relief  that 
would  indirectly  serve  their  ends. 

But  it  should  be  born  well  in  mind,  just  what  the  franchise  is  that 
is  the  subject  of  sale,  as  required  by  the  Constitution.  It  is  not,  as 
sometimes  seems  to  be  thought,  the  right  to  operate  a  telephone 
exchange  in  a  city.  That  right  is  not  one  to  be  granted  or  denied  by 
the  municipality  any  more  than  it  could  grant  or  refuse  a  franchise 
to  conduct  a  dry-goods  store  within  the  city.  The  franchise  under 
discussion,  is  the  permission  to  do  something  which  the  city  has 
the  right  of  control  over — that  is,  the  occupancy  of  some  part  of  the 
public  streets.  This  is  mSde  plain  by  section  163,  of  the  Constitu- 
tion, which  reads: 

"No  street  railway,  gas,  water,  steam  heating,  telephone,  or  elec- 
tric light  company,  within  a  city  or  town,  shall  be  permitted  or  au- 
thorized to  construct  its  tracks,  lay  its  pipes  or  mains,  or  erect 
its  poles,  posts  or  other  apparatus,  along,  over,  under  or  across  streets, 
alleys  or  public  grounds  of  a  city  or  town,  without  the  consent  of 
the  proper  legislative  bodies  or  boards  of  such  city  or  town  being 
first  obtained;  but  when  charters  have  been  heretofore  granted 
conferring  such  rights,  and  work  has  in  good  faith  been  begun  there- 
under, the  provisions  of  this  section  shall  not  apply." 

Section  164,  of  the  same  instrument,  provides  for  the  sale  of  the 
franchise  or  privilege  treated  or  in  the  preceding  section,  and  reads: 
"No  county,  city,  town,  taxing  district  or  other  municipality  shall 
be  authorized  or  permitted  to  ^rant  any  franchise  or  privilege,  or 
make  any  contract  in  reference  thereto,,  for  a  term  exceeding  twenty 
years.  Before  granting  such  franchise  or  privilege  for  a  term  of 
years,  such  municipality  shall  first,  after  due  advertisement;  receive 
bids  therefor  publicly,  and  award  the  same  to  the  highest  and  best 
bidder;  but  it  shall  have  the  right  to  reject  any  or  all  bids.  This 
section  shall  not  apply  to  a  trunk  railway." 

If  it  be  true  then  that  appellant's  telephone  business,  though  its 
central  station  was  in  the  corporate  limits  of  Sonora,  was  conducted 
in  large  or  considerable  part,  without  its  going  upon  or  across  the 
public  streets  of  the  town,  its  presence  there  was  not  illegal,  and 
its  business  was,  for  that  matter,  legitimate.  It  will  not  lie  in  ap- 
pellee's mouth  to  say  that  its  contract  could  be  violated  with  im- 
punity because  a  part  of  it,  if  executed,  would  involve  appellant's 
continuing  a  public  nuisance,  if  nevertheless,  the  remainder  ought 
to  have  been  executed.  It  did  have  the  right  to  refuse  messages 
that  came  over  lines  being  operated  by  appellant,  if  any,  in  the  for- 
bidden zone  of  the  streets  of  the  town,  and  so  far  as  the  alleged 
damages  sued  for  arose  out  of  such  violation,  there  can  be  no  re- 
covery in  this  action.  But  if  there  was  damage  resulting  from  the 
breach  as  to  the  other  business  of  appellant,  we  perceive  no  reason, 
legal  or  moral,  that  denies  its  recovery. 

Appellee  contends  that  the  contract  is  an  entirety;  that  it  was 
entered  into  upon  the  faith  of  appellee's  belief  that  appellant  was 
authorized  to  occupy  the  streets  of  Sonora  with  his  poles  and  wires; 
and  that  It  was  the  aggregate  business  of  appellant  that  was  in  con- 
templation of  the  parties.  The  contract  and  the  nature  of  the  busi- 
ness alike  refute  this  contention.  We  think  this  contract  is  severable. 
There  was  not  an  agreement  to  use  certain  lines,  but  such  lines  as 
the  parties  might,  from  time  to  time,  during  the  term  set  up. 

vol.  38—26 
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The  very  nature  of  the  busineBs  contemplated  the  abandonment 
of  any  of  the  lines  as  conditions  might  make  expedient  to  be  done. 
Neither  party  had  the  right,  under  the  contract,  to  say  to  the  other, 
you  must  continue  your  line  now,  being  used  by  A.,  so  long  as  this 
contract  endures.  Just  the  opposite  was  contemplated.  Each  mes- 
sage was  separate,  and  if  a  toll  message,  was  accounted  for  separately. 
If  appellee's  subscriber  A.,  in  EUzabethtown,  had  called  for  connection 
with  appellant's  subscriber  B.,  in  Sonora,  appellant  could  have  re- 
fused to  make  the  connection  either  because  B.  was  in  arrears, 
or  because  the  law  forbade  the  use  of  the  line  for  the  time;  or  ap- 
pellant could  have  cut  out  the  line  entirely  without  any  reason,  so  far 
as  appellee  was  concerned.  And  these  rights  between  them  were 
reciprocal.  The  nature  of  the  business  shows,  as  does  the  written 
contract  itself,  that  the  parties  might  change  or  abandon  some  of  its 
lines  at  will,  and  substitute  others,  without  liability  to  the  other 
contracting  party  on  that  account.  The  rule  is  elementary  that  con- 
tracts, though  partly  in  violation  of  a  statute  or  Constitution,  If  sever- 
able into  parts,  may  be  enforced  as  to  the  part  that  is  good.  (15 
Am.   &  Eng.  Ency.  of  Law,  990.) 

The  demurrer  to  the  reply  should  have   been  overruled. 

Judgment  reversed  and  remanded,  for  proceedings  consistent  here- 
with. 


KENTUCKY   JOURNAL   PUBLISHING   CO.   v.   GAINES. 
(Filed  May  6th,  1908— Not  to  be  reported.) 

1.  Affidavit  for  Special  Judge — Bias  of  Regular  Judge — Facts  Show- 
ing Bias — In  an  action  against  a  party  for  a  libel  in  accusing  the 
plaintiff  of  forging  a  letter  purporting  to  have  been  written  by  de- 
fendant, where  the  defendant  filed  an  affidavit  asking  for  a  special 
Judge  to  try  the  case,  alleging  that  ''the  regular  judge  will  not  afford 
him  a  fair  trial,  because  he  had  a  political  bias  and  enmity  towards 
him,  and  that  he  had  openly  asserted  his  belief  in  the  genuineness 
of  the  signature  of  the  defendant  to  the  letter  in  question  and  that 
said  Judge  had  been  in  frequent  communication  with  the  plaintilt 
concerning  the  publication  of  said  letter  in  a  newspaper  under  the 
control  of  plaintiff."  the  affidavit  thoroughly  disqualified  the  regular 
Judge  from  presiding  at  the  trial. 

2.  Same — Explanation  of  Judge — Admissions — Canvassing  Question 
to  be  Tried — No  Judge  should  preside  over  a  trial  where  the  evidence 
requires  so  elaborate  an  explanation  of  his  relations  to  the  subject- 
matter  of  the  litigation  as  that  given  by  the  trial  judge  in  this  case 
which  shows  conferences  with  the  plaintiff  concerning  the  letter, 
the  genuineness  of  which  was  involved  in  the  litigation  before  him, 
and  where  he  had  to  some  extent  at  least,  canvassed  its  value  as  a 
political  asset  in  a  heated  campaign  In  which  he  was  deeply  in- 
terested. 

3.  Political  Bias — Effect — Political  bias,  amounting  to  personal  hos- 
tility, is  an  arch  enemy  to  an  impartial  trial,  and  its  presence  under- 
mines and  weakens  the  foundations  of  the  temple  of  justice,  and 
it  is  no  answer  to  say  that  the  record,  as  a  matter  of  fact,  does  not 
show,  on  the  trial,  any  subsequently  occurring  error  on  the  trial  pre- 
judicial to  t<he  party  complaining. 

Lewis  McQuown  and  Jas.  Andrew  Scott  for  appellant. 

John  W,  Ray  and  Geo.  A.  Williams  for  appellee. 
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Appeal  from  Anderson  Circuit  Court. 

Opinion  of  tlie  court  by  Judge  Barker,  reversing. 

The  appellee,  Noel  Gaines,  instituted  this  action  in  the  Anderson 
Circuit  Court  against  appellant,  Kentucky  Journal  Publishing  Com- 
pany, to  recover  damages  for  an  alleged  libelous  publication  concern- 
ing him,  which,  in  part,  is  as  follows: 

"Gaines  confesses  he  is  a  thief.  Endeavor  to  bolster  up  defense 
of  his  forged  letter  sinks  him  deeper  in  mire.  Produces  another  for- 
gery while  you  wait. 

"Under  the  headlines:  'Makes  Manly  Statement  and  Shows  Honor- 
able Possession  of  the  Letter,'  a  local  afternoon  paper  yesterday 
printed  Noel  Gaines'  version  of  how  he  secured  the  letter  which 
General  Percy  Haly  has  pronounced  a  base  forgery,  and  taking  his 
own  statement  it  shows  acts  which  are  anything  but  honorable, 
and  which  are  convincing  that  the  man  who  would  stoop  so  low  as 
to  secure  a  letter  or  paper  in  the  way  in  which  he  acknowledged 
in  his  statement  could  be  guilty  of  what  the  former  Adjutant  General 
charges. 

"In  the  same  publication  in  this  afternoon  paper,  Gaines  prints 
another  letter  which  he  says  Gener£?V  Maly  gave  him,  and  which 
General  Haly  declares  to  be  a  second  forgery.  This  second  letter, 
which  is  printed  for  the  purpose  of  bolstering  up  the  Crusader  in 
his  false  charges,  Is  one  of  recommendation  with  a  date  line  at  its 
head  giving  a  time  at  which  the  alleged  writer  can  prove,  if  neces- 
sary, by  a  good  many  local  men  of  standing,  that  he  was  hardly  on 
speaking  terms  w^ith  Gaines  because  of  what  he  considered  attempts 
at  blackmail  to  secure  the  appointment  as  Adjutant  General  of  the 
State." 

The  defendant,  before  answering,  made  a  motion  that  the  regular 
judge  vacate  the  bench  and  allow  a  special  Judge  to  preside,  and,  In 
support  of  this  motion,  filed  the  following  affidavit; 

"The  affiant,  the  Kentucky  Journal  Publishing  Company,  by  W.  P. 
Walton,  president  of  said  company,  says  that  the  Judge  of  this  court 
can  not  properly  preside  in  this  action,  because  he  will  not  afford 
said  company  a  fair  and  impartial  trial,  as  he  verily  believes,  for 
the  following  reasons,  to-wit: 

"1st.  The  said  Judge  of  this  court  is  politically  antagonistic  to  this 
defendant,  and  has  political  bias  and  enmity  towards  said  company, 
and  ITecause — 

"2nTl.  The  Judge  of  this  court  has  openly  stated  his  belief  in  the 
genuineness  of  the  signature  of  Percy  Haly  to  the  letter  purporting 
to  have  been  written  by  Haly  to  Judge  Lassing,  and  referred  to  in 
the  alleged  libel  lierein. 

"3rd.  Because  the  Judge  of  this  court  was  in  frequent  communica- 
tion and  conference  with  the  plaintiff,  Noel  Gaines,  concerning  the 
publication  of  said  letter  in  the  Crusader,  a  paper  published  by  said 
plaintiff,  out  of  which  the  alleged  libelous  publication  herein  grew. 

*'4th.  This  defendant  says  that  the  alleged  libelous  publication, 
and  this  suit,  grew  out  of  and  were  the  direct  result  of  the  political 
campaign  which  has  just  ended  between  Gov.  J.  C.  W.  Beckham,  upon 
the  ohe  side,  and  Senator  J.  B.  McCre&ry,  upon  the  other,  for  the 
United  States  Senatorshlp,  and  that  said  campaign  was  waged  with 
great  bitferness  upon  both  sides,  and  to  such  an  extent  that  the 
judge  of  this  court  felt  called  upon  to  go,  and  did  go,  on  the  stump  and 
make  speeches  for  said  McCreary  and  against  said  Beckham,  in  which 
he  attacked  said  Beckham  personally,  together  with  his  administra- 
tion of  the  State's  affairs,  and  that  in  said  campaign  this  defendant 
was  the  friend  and  partisan  of  said  Beckham  and  his  administration. 
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and  it  therefore  says  that  the  judge  of  this  court,  by  his  action  aft 
aforesaid,  has  become  so  embittered  against  this  defendant  that 
in  fairness  to  himself,  he  ought  not  to  preside  in  this  case,  and  caa 
not  do  so  in  such  an  impartial  manner  as  to  afford  this  defendant  a 
fair  and  impartial  trial  of  this  cause." 

The  court  overruled  the  miction  that  he  should  vacate  the  bench, 
and  presided  at  the  trial,  which  resulted  in  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  two  thousand  dollars. 

The  only  ground  relied  upon  for  reversal  of  the  Judgment  based 
upon  the'Terdict  of  the  Jury  is  the  refusal  of  the  regular  Judge  ta 
vacate  the  bench. 

So  much  of  section  968,  of  the  Kentucky  Statutes,  as  is  applicable  to 
the  subject  in  hand,  is  as  follows: 

"Wben,  from  any  cause,  the  judge  of  the  circuit  court  fails  to  at- 
tend, or  being  in  attendance  can  not  properly  preside  in  an  action,, 
proceeding  or  prosecution  pending  in  said  court,  or  If  either  party 
shall  file  with  the  clerk  of  the  court  his  affidavit  that  the  judge  will 
not  afford  him  a  fair  and  impartial  trial,  or  will  not  impartially 
decide  an  application  for  a  change  of  venue,  the  parties,  by  agree- 
ment, may  elect  one  of  the  attorneys  of  the  court  to  preside  on  the 

trial  or  hear  the  application,  or  hold  the  court  for  the  occasion." 
*     *     * 

The  affidavit  filed  by  the  defendant  in  the  court  below,  seems  to  us 
to  fully  measure  up  to  the  requirements  of  German  Insurance  Com- 
pany V.  Landram,  88  Ky.,  433,  which  is  the  leading  case  ui>on  the 
principle  that,  under  the  statute,  it  is  necessary  to  state  in  the 
affidavit  the  facts  from  which  the  deduction  is  drawn,  that  the  trial 
judge  will  not  afford  the  litigant  a  fair  and  impartial  trial.  The 
affidavit  not  only  states  that  the  judge  had  a  political  bias  and  enmity 
toward  the  defendant,  but  that  he  had  openly  asserted  his  belief  in 
the  genuineness  of  the  signature  of  Percy  Haly  to  the  letter,  which 
was  the  crucial  question  in  the  libel  suit;  that  the  judge  had  been 
in  frequent  communication  with  the  plaintiff  concerning  the  publi- 
cation of  the  letter  in  the  Crusader,  a  newspaper  under  the  control 
and  management  of  the  plaintiff.  It  further  shows  that  the  alleged 
libelous  publication,  and  the  suit  concerning  it,  grew  out  of  and  was 
the  direct  result  of  a  bitter  political  campaign  which  had  Just  been 
waged  between  Governor  Beckhan,  on  the  one  side,  and  Senator  Mc- 
Creary,  on  the  other,  for  the  office  of  United  States  Senator  for  Ken- 
tucky. We  are  of  opinion  that  the  statements  in  this  affidavit 
thoroughly  disqualified  the  regular  judge  from  presiding  In  the  trial 
of  the  case.  We  do  not  mean  to  say  that,  in  our  opinion,  these 
statements  are  true;  for  their  truth  can  not  be  inquired  into  in  this 
action.  All  that  the  statute,  as  construed  by  this  court  in  German 
Insurance  Company  v.  Landram,  supra,  requires,  is  that  the  affidavit 
should  allege  such  facts,  which,  if  true,  show  that  the  trial  Judge  will 
not,  or  may  not,  afford  the  litigant  a  fair  and  impartial  trial  of  his 
case.  Manifestly,  if  the  trial  judge  had  openly  expressed  an  opinion 
of  the  genuineness  of  the  letter,  which  was  the  real  question  in  the 
litigation,  and  if  he  had  been,  as  charged,  in  communication  with  the 
plaintiff  concerning  its  publication  in  a  newspaper,  there  can  be  no 
doubt  that  the  judicial  mind  was  not  In  that  state  of  impartial  equi- 
poise between  the  litigants  which  is  required  to  afford  a  fair  and 
impartial  trial. 

It  is  no  answer  to  say  that  the  record,  as  a  matter  of  fact,  does  not 
show  any  subsequently  occurring  error  prejudicial  to  the  interest 
of  the  party  complaining.  This  may  be  because  the  litigant  has 
chosen  to  rest  his  right  to  a  reversal  alone  upon  the  error  of  the 
court  in  refusing  to  vacate  the  bench;  or  because  counsel  for  the 
litigant  may  not  have  been  as  watchful  over  the  interest  of  his  client 
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as  he  should  have  been,  or  that  the  prejudicial  acts  upon  the  part 
of  the  court  were  not  detected  by  the  vigilance  of  counsel.  In  an- 
swer to  the  same  proposition — that  the  record  showed  no  gfround 
for  complaint  of  the  Judge's  rulings — this  court,  in  the  case  of  Mas- 
sle  V.  Commonwealth,  93  Ky.,  588,  said: 

"But  that  is  not  the  question;  for  the  accused  has  the  right  to  be 
tried  by  a  Judge  that  is  fair  and  impartial,  and  when  he  has  good 
reason  to  believe,  supported  by  facts,  that  he  will  not  afford  him  such 
trial,  he  shouTd  not  be  compelled  to  take  chances  of  a  trial  before 
that  Judge  in  order  that  the  truth  of  the  matter  may  be  developed, 
which  may.  never  be  developed,  because  there  are  many  ways  that 
a  partial  or  prejudiced  Judge  may  knife  a  party  that  he  is  trying 
without  it  appearing  from  the  record  or  without  his  being  able  to 
ascertain  the  fact.  So,  when  the  fact  is  made  to  appear,  by  proper 
aflldavits,  the  Judge  should  then  v&cate,  and  it  is  a  reversible  error 
if  he  does  not." 

In  the  case  of  Givens  v.  Crawshaw,  21  Ky.  Law  Rep.,  1618,  the 
affidavit  was  to  the  effect  that  the  regular  Judge,  M.  J.  Moss,  was 
personally  hostile  to  the  litigant,  because  he  had  voted  against  the 
Judge  in  his  election,  and  had  said  that  "all  those  parties  who  opposed 
him  and  kicked  out  of  the  harness  in  the  election,  that  he  would 
make  them  have  a  hard  road  to  travel."  This  affidavit  was  held  to 
be  sufficient,  under  the  statute,  to  require  the  regular  Judge  to  vacate 
the  bench,  and  the  Judgment  was  reversed  alone  for  this  error. 

In  the  opinion,  it  was  said: 

"It  is  part  of  the  current  history  of  the  day  that  severe  antagonisms 
often  occur  between  bolters  and  regulars,  and  that,  too,  without  any 
desire  or  intention  upon  the  part  of  either  to  wrong  the  other.  It 
seems  to  us,  that  under  all  circumstances,  that  the  trial  judge  should 
have  vacated  the  bench  and  permitted  the  selection  of  another  Judge. 
The  flna]  Judgment  rendered  in  this  case  is  erroneous." 

In  the  case  of  Powers  v.  Commonwealth,  24  Ky.  Law  Rep.,  1007. 
It  was  held  that  an  affidavit  which  showed  political  antagonism  and 
bias  on  the  part  of  the  Judge  toward  the  litigant,  was  sufficient  to 
require  the  Judge  to  vacate  the  bench.  The  opinion  reviews  all  of 
the  adjudications  of  this  court  upon  the  subject  in  hand,  and  it  was 
there  said: 

"With  the  wisdom  of  the  enactment  of  such  a  statute,  we  have 
nothing  to  do;  that  is  a  question  solely  within  the  province  of  the 
law-making  body  of  government.  Nor  can  the  fact  that  some  liti- 
gants abuse  this  privilege  of  the  statute  and  do  so  to  the  great  in- 
justice of  the  trial  Judges,  and  the  adverse  party,  influence  a  fair 
interpretation  of  'the  law  as  it  is.  Many  statutes  are  abused,  but 
we  never  feel  Justified  in  declaring  that  they  are  inoperative  be- 
cause, of  that  fact.  The  Legislature  doubtless  saw,  and  in  the  ex- 
perience of  the  many  years  that  this  law  had  been  upon  the  statute 
books  of  this  Commonwealth  may  have  been  confirmed  in  the  belief, 
that  It  was  necessary  to  the  just  protection  of  the  rights  of  liti- 
gants, and  to  an  absolutely  fair  and  impartial  administration  of  Jus- 
time  through  the  courts,  that  such  statute  should  be  in  existence,  that 
such  a  right  should  be  available  to  the  litigant,  where  tfie  facts 
justified  its  employment. 

"From  this  statvte,  and  the  decisions  quoted  from,  the  law  may 
be  gathered  to  be, '  U  a  litigant  files  his  affidavit,  stating  that  the 
judge  will  not  give  him  a  fair  and  impartial  trial,  and  states  therein 
the  basis  of  such  belief,  and  if  the  facts  so  stated  are  such  'as 
would  prevent  an  official  of  personal  integrity  from  presiding  in  the 
case,  or  as  would  prevent  him  affording  a  fair  and  impartial  trial, 
then  the  truth  of  the  statement  of  the  facts  as  set  out  in  the  affidavit 
must  be  assumed,  for  it  can  not  be  traversed  or  tried." 
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There  is  nothing  in  the  opinion  in  Hargis,  &c.  v.  Marcum,  &c., 
31  Ky.  Law  Rep.,  795,  which  militates  against  the  principle  contained 
in  the  above  cited  cases.  After  analyzing  the  affidavit,  and  show- 
ing that  it  did  not  state  facts  which  entitled  the  litigant  to  require 
the  Judgp  to  vacate  the  bench,  it  is  said: 

"If  the  affidavit  had  disclosed  facts  showing  hostility  on  the  part 
of  the  judge  to  Hargis  as  to  the  matter  on  trial,  or  expressions  hy 
the  judge  of  opinion  as  to  the  merits  of  the  case,  or  conduct  nega- 
tiving* impartiality  on  his  part,  or  tending  to  do  so,  d  different  ques- 
tion would  be  presented." 

During  the  progress  of  the  trial,  the  evidence  was  such  that  the 
Judge  thought  it  due  hhn  to  make  an  explanation  of  his  connection 
with  Noel  Gaines  and  the  subject-matter  of  the  alleged  libelous 
articles  involved  in  the  litigation,  &nd  by  consent  of  counsel  he  made 
a  statement,  which,  in  justice  to  him,  we  incorporate  in  full.  It 
is  as  follows: 

"Gentlemen  of  the  jury,  since  my  name  has  been  connected  with 
this  affair,  I  think  it  is  Que  myself,  and  due  the  position  that  I  occupy^ 
and  by  the  consent  of  counsel,  to  state  to  the  jury  my  connection 
with  that  matter. 

"I  wouldn't  attempt  to  give  the  dates  at  all.  It  was  sometime  be- 
tween the  first  of  July  and  the  first  of  September,  I  am  only  able 
to  fix  that  from  the  fact  that  it  was  during  the  summer  vacation  of 
the  courts  in  this  district,  which  occurred  between  ^  these  dates,  I 
was  over  in  Eminence,  on  Saturday  afternoon,  at  a  gathering  of  the 
farmers  where  they  were  organizing  the  American  Society  of  Equity, 
I  wefft  there  for  the  purpose  of  addressing  them,  and  while  at  the 
Fair  Ground,  the  Old  Etaiinence  Fair  Ground,  where  the  meeting  was 
held,  1  was  called  to  the  long  distance  telephone,  and  Colonel  G&ines 
was  at  Frankfort  and  talked  to  me  over  the  phone,  and  wanted  to 
make  an  engagement  with  me  to  meet  me  concerning  a  matter  as 
he  thought  of  considerable  political  importance,  saying  that  he  had 
had  some  interview  with  Senator  McCreary  in  respect  thereto,  and 
that  probably  he  had  been  referred  to  me.  We  made  no  definite 
engagement  at  all.  I  said  to  him  that  I  might  be  at  home  the  fol- 
lowing Mohday  and  might  not.  On  the  following  Monday,  however, 
I  was  in  the  office  of  Mr.  Holland,  the  official  stenographer  of  this 
district,  in  whose  office  I  stay  a  great  deal,  and  really  call  it  my  office, 
but  it  is  his  office,  and  Mr.  Gaines  came  in  when  there  was  no  one 
there  but  myself.  We  shook  hands  and  he  opened  up  the  conversa- 
tion concerning  the  letter  and  telegrams  which  has  been  referred 
to.  I  said  nothing  to  him  at  all  except  probably  a  short  answer  or  a 
question  or  two,  and  probably  he  talked  for  some  ten  or  fifteen 
minutes,  when  Mr.  Hollaud  came  In,  Mr.  Holland,  the  official  steno- 
grapher. I  introduced  them  and  told  Mr.  Gaines  to  ^o  on,  and  fur- 
ther told  him  Mr.  Holland's  position,  and  after  some  further  talk  on 
the  part  of  Mr.  Gaines,  probably  some  questions  on  my  part,  he 
produced  what  I  now  recognize  to  have  been  a  copy  of  the  letter 
that  was  introduced  as  the  Haly-Lassing  letter,  and  also  produced 
what  I  now  recognize  to  be  a  copy  of  the  telegram  spnt  by  Colonel 
Gaines  to  Governor  Beckham,  as  introduced  in  evidence  here.  I 
said  to  him  then,  *I  really  don't  care  to  talk  to  you  Colonel  Gaines, 
about  this  matter.  I  have  very  grave  doubts  about  my  propriety  of 
discussing  the  matter  with  you.  I  have  no  authority  from  Senator 
McCreary,  or  General  Hays,  to  represent  them  In  their  campaign, 
and  while  I  am  a  very  strong  supporter  of  each,  I  am  not  represent- 
ing them,  but  if  you  are  here  this  evening,  I  have  two  or  three  friends 
of  mine  I  would  like  for  you  to  talk  to,  talk  to  them  in  my  presence.' 
It  was  arranged  for  three  of  half  after  three  that  afternoon  at  the 
office.    I  went  out  to  my  dinner,  and  telephoned   to  Charlie  Lewis 
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to  come  around,  and  concluded  to  telephone  to  Mr.  Holland  to  bring 
Colonel  Gaines  out  to  my  house.  There,  in  the  presence  of  Mr. 
Holland,  Mr.  C.  M.  Lewis,  and  Mr.  Will  Scott,  I  don't  now  recall 
whether  any  one  else  was  present  or  not.  Colonel  Gaines  talked 
about  the  matter  at  some  length,  and  questions  were  asked  by  each 
one  present  concerning  it,  and  we  each  advised,  each  one  of  us,  that 
it  vfsi6  a  matter  of  very  serious  importance,  that  if  the  letter  was  not 
genuine  it  was  calculated  to  cause  a  great  deal  of  trouble  to  him,  and 
if  it  was  genuine  it  might  cause  some  trouble  in  the  State,  and  we 
were  not  representatives  of  either  of  the  candidates  for  leading 
offices  in  the  primary,  and  that  we  couldn't  handle  the  matter,  and 
then  again  that  we  did  not  have  the  original  of  what  purported  to 
be  the  letter.  I  asked  Colonel  Gaines,  myself,  probably  I  used  the 
slang  phrase,  what's  your  game,  or  something  of  that  kind,  and  he 
said  Bis  purpose  was  to  write  an  article  and  publish  these  matters  in 
his  paper,  called  the  Crusader,  and  that  if  he  did  he  thought  it  would 
be  very  valuable  campaign  matter,  and  he  wanted  an  order  for,  I 
think,  25,000  copies  of  the  September  issue,  and  25,000  of  the  Octo- 
ber issue,  and  I  don't  now  recall  the  price,  but  think  it  was  $2,000 
maybe  more,  I  don't  remember,  and  we  again  informed  him  that 
wc  bad  no  authority  in  the  matter  from  either  of  them,  and  that  we 
couldn't  take  it  up,  and  we  told  him  we  had  not  seen  the  original, 
and  we  were  not  fully  advised,  and  he  said  he  could  show  the  orig- 
inal any  time  at  Frankfort,  and  I  think  1  made  the  remark,  that 
I  would  be  in  Louisville  the  following  day,  or  Wednesday,  that  being 
Monday,  and  if  he  was  there  and  had  the  original,  I  would  look  at  it. 
1  went  to  Louisville  on  the  day  in  question,  and  met  Colonel  Gaines 
at  the  Old  Inn,  at  Sixth  and  Main,  and  shook  hands  with  him,  and 
there  was  no  one  there  just  at  that  time  that  I  recognized,  and  I 
made  ah  arrangement  to  meet  him  at  Senator  Carroll's  office  some 
hour  later  in  the  day,  and  I  met  him  there  and  asked  him  concerning 
the  original,  and  he  said  he  didn't  have  it  with  him,  and  I  said  'Very 
well,  I  don't  care  to  handle  it,'  and  I  said  'That  ends  the  matter,' 
and  that  is,  in  substance,  the  entire  transaction." 

No  judge  should  preside  over  a  trial  where  the  evidence  requires 
so  elaborate  an  explanation  of  his  relations  to  the  subject  matter 
of  the  litigation  as  that  given  by  the  trial  judge  in  this  case.  This 
explanation  shows  conferences  with  the  plaintiff  concerning  the  let- 
ter, the  genuineness  of  which  was  involved  in  the  litigation  before 
him,  and  the  fact  that  he  had,  to  some  extent  at  lea^ti,  canvassed  Its 
value  as  a  political  asset  in  a  heated  campaign  in  which  be  was 
deeply  interested.  It  is  but  the  utterance  of  a  legal  platitude  to  say 
that  it  is  of  the  utmost  importance  that  every  man  should  have  a 
fair  and 'impartial  trial  of  his  case,  and  tbat  to  secure  this  great  boon, 
two  things  are  absolutely  essential — an  impartial  jury  and  an  un- 
biased judge.  But  we  go  further,  and  say  that  it  is  also  important 
that  every  man  should  know  that  he  has  had  a  fair  and  impartial 
trial;  or,  at  least,  that  he  should  have  no  just  ground  for  the  sus- 
picion that  he  has  not  had  such  a  trial.  Political  bias  (amounting  to 
personal  hostility)  is  an  arch  enemy  to  an  impartial  trial,  and  its 
presence  undermines  and  weakens  the  foundations  of  the  temple 
of  justice.  When  this  insidious  evil  holds  absolute  dominion,  a  ju- 
dicial investigation  instead  of  being  a  fountain  in  which  justice  sees 
only  its  own  fair  reflection,  sinks  into  a  mere  mockery  of  justice, 
"a  cistern  for  foul  toads  to  knot  and  gender  in."  Amid  the  bitter 
spume  of  an  excited  political  campaign,  the  cause  of  the  litigation 
about  to  be  tried  was  engendered,  and  the  judge  was  too  closely 
identified  with  the  opposing  side  of  that  conflict  to  be  competent, 
under  the  statute,  to  sit  in  judgment  on  the  legal  rights  of  the  de- 
fendant.   We  are  not  to  be  understood  as  reflecting  on  the  integrity 
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or  character  of  the  learned  Judge  whose  ruling  we  are  reviewing. 
We  think  he  was  led  into  an  error  of  judgment  none  the  less  hurt- 
ful because  it  was  unconsciously  committed. 

The  judgment  Is  reversed  for  a  new  trial. 

Wbole  court  sitting,  except  Judge  Lassing. 


FAIRBANKS,  MORSE  &  CO.  v.  GUILFOYLE,  &c. 

(Filed  April  30,  1908— Not  to  be  reported.) 

Contracts — Construction  of — Evidence — This  action  grows  out  of  the 
sale  of  an  interest  In  a  patent  to  appellant,  appellees  insisting  that 
the  contract  guarantees  a  minimum  of  royalties,  but  an  examination 
of  the  contract  shows  that  while  it  was  contemplated  that  the  busi- 
ness should  yield  a  royalty  of  $200  a  year,  that  amount  was  not  agreed 
upon  at  all  hazards.  Therefore,  it  was  error  to  Instruct  the  jury 
peremptorily  to  And  for  appellees  the  balance  necessary  to  make  up 
that  amount.  Neither  was  the  contract  so  ambiguous  as  to  admit  of 
extraneous  evidence  to  explain  It. 

Thatcher,  Clifford   &  Steinfeld   for  appellants. 

Sidney  Smith  and  Helm  Bruce  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third 
Division. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  reversing. 

Appellee  Finn  was  the  patentee  of  a  track-leveler,  a  device  for 
leveling  railroad  tracks.  He  assigned  a  half  Interest  in  the  patent 
t?o  appellee  Gullfoyle.  They  contracted  with  appellant  to  manufac- 
ture and  sell  the  patented  article  upon  a  royalty.  This  suit  in- 
volves the  construction  of  the  contract.  It  arises  upon  an  alleged 
breach  of  the  contract  by  appellant.  Appellees'  contention  is,  that 
the  contract  guarantees  a  minimum  of  royalties  of  $200  a  year, 
whilst  appellant  insists  that  It  agreed  to  pay  as  royalties  only  $1 
a  set  for  the  Instruments  actually  sold  (except  that  It  was  to  pay 
50  cents  per  set  for  those  sold  the  Illinois  Central  R.  R.  Co.),  but 
that  appellees  had  the  right,  under  the  contract,  to  terminate  it  at 
any  time  upon  notice  if  the  annual  royalties  were  not  as  much  as 
"$200,  unless  appellant  thereupon  paid  enough  in  addition  to  the  actual 
royalties  due  to  make  $200  a  year  for  each  year  the  contract  bad 
run.     The  contract  is  in  these  words: 

"This  memorandum  of  agreement  made  this  sixteenth  day  ot 
August,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and  four, 
between  John  Finn  and  Edward  A.  Gullfoyle,  parties  of  the  first  part, 
and  Fairbanks,  Morse  &  Co.,  a  corporation,  party  of  the  second  part, 

"Wltnesseth:  In  consideration  of  the  payment  of  the  royalties  herein 
provided  for,  the  parties  of  the  first  part  assign,  transfer,  and  give 
to  the  party  of  the  second  part,  the  exclusive  right  to  manufacture 
and  sell  track  levelers  In  the  Unitted  States,  covered  by  Letters 
Prtlent  No.  750,353,  dated  January  26,  1904,  including  any  improve- 
ments or  new  devices  which  said  second  party  shall  make  or  sug- 
gest pertaining  to  said  trDck  levelers,  during  the  life  of  the  patent 
aforesaid,  and  during  any  renewal,  extension  or  continuation  thereof. 
CO  long  as  this  agreement  shall  remain  In  force,  not,  however,  to 
extend  beyond  the  life  of  said  original  patent.  Parties  of  the  first 
part  guarantee  that  they  are  the  sole  and  exclusive  owners  of  said 
patent  and  have  the  right  to  make  this  license.    That  said  patent  is  a 


FAIBBANE8,  MOB8E  A  (X).  V.  OUILFOYLE,  AC.  409 

ralid  one.  and  that  they  will  defend  the  party  of  the  second  part, 
its  agents,  attorneys  and  employes  and  purchasers,  from  all  infringe- 
ments thereon,  when  notified  so  to  do,  and  that  they  will,  at  their 
own  expense,  defend  and  protect  party  of  the  second  part  from  all 
suit  or  suits,  damages,  attorneys'  fees,  court  costs,  and  other  ex- 
penses which  it  may  incur  or  become  liable  for  in  the  defense  o!  any 
suit  or  suits  brought  against  it,  or  its  agents  or  vendees,  on  account 
of  any  alleged  infringement  of  any  other  patent,  by  the  use  of  the 
patent  aforesaid,  or  any  improrement  or  addition  thereto,  made  or 
authorized  by  parties  of  the  first  part. 

"Party  of  the  second  part  agrees,  in  consideration  of  the  above  li- 
cense and  guarantee,  to  pay  to  parties  of  the  first  part  or  their  as- 
signs, a  royalty  of  one  dollar  ($1)  a  set  on  each  set  of  track  levelers, 
manufactured  under  the  said  patent  aforesaid,  sold  and  paid  for, 
one-half  of  such  amount  to  be  paid  to  John  Finn  and  the  remaining 
one-half  to  Edward  A.  Guilfoyle,  the  payment  to  be  made  quarterly, 
on  the  first  day  of  June,  October,  January  and  April  of  each  year, 
for  track  levelers  sold  during  the  previous  quarter:  Provided,  how- 
ever. That  It  Is  agreed  between  the  parties  that  fifty  per  cent.  (50)  per 
cent.)  only  of  the  above  royalties  shall  be  charged  on  track  levelers 
sold  to  the  Illinois  Central  Railroad  Co.,  and  tSTat  party  of  the  second 
part  will,  in  addition  to  the  reduction  on  account  of  royalty,  make 
a  corresponding  reduction  in  price  on  track  levelers  sold  to  the  Illi- 
nois Central  Railroad  Co..  of  at  least  ten  per  cent.  (10  per  cent.) 
better  than  the  price  made  to  any  other  railroad  company. 

"It  is  agreed  between  the  parties  hereto  that  the  annual  royalties 
to  be  paid  to  the  parties  of  the  first  part  under  this  license  should 
average  two  hundred  ($200),  and  if  the  royalties  for  any  year,  to- 
gether with  the  royalties  paid  on  previous  years,  shall  not  equal  two 
hundred  dollars  ($200)  a  year  from  the  time  this  contrct  has  run, 
that  then,  and  in  that  case,  the  parties  of  the  first  part  shall  have 
the  right  within  sixty  (60)  days  from  the  expiration  of  any  year 
when  the  total  royalties  paid  per  annum  shall  not  average  two 
hundred  dollars  ($200)  a  year  to  terminate  this  contract  unless  the 
party  of  the  second  part  shall,  within  said  sixty  (60)  days,  pay  the 
said  parties  of  the  first  part  a  sufficient  sum  to  make  the  amount  of 
royalties  paid  average  two  hundred  dollars  ($200)  per  year  for  the 
time  the  contract  has  been  in  existence,  meaning  and  intending  that 
if,  for  illustration,  during  the  first  two  years  of  existence  of  this 
contract  parties  of  the  second  part  should  pay  as  royalties  four 
hundred  dollars  ($400)  a  year,  that  the  contract  would  continue,  for 
two  additional  years  without  any  additional  payment,  or  if,  at  the 
end  of  the  first  year,  parties  of  the  second  part  had  only  paid  on*^ 
hundred  dollars  ($100)  royalty,  then  they  must  either  pay  enough 
additional  to.  make  the  annual  royalty  two  hundred  dollars  ($200) 
or  submit  to  a  cancellation  of  this  contract  at  the  option  of  parties 
of  the  first  part;  but  nothing  herein  shall  limit  the  amount  of  royalty 
of  one  dollar  ($1)  per  set  on  the  amount  actually  sold  as  hereinbefore 
provided;  and,  in  the  event  of  cancellation  of  this  contract  for  any 
cause,  the  party  of  the  second  part  shall  always  be  liable  for  royalties 
on  track  levelers  actually  sold  and  paid  for  preceding  the  annulment 
of  this  contract.  And  party  of  the  second  part  agrees  that  it  will 
push  the  sale  of  said  track  levelers  in  the  usual  manner. 

"It  is  also  agreed  between  the  parties  that  if  the  party  of  tlie  second 
part  shall  undertake  to  manufacture  and  sell  any  other  track  levelers, 
to  the  detriment  of  the  track  leveler  covered  by  said  letters  patent, 
that  parties  of  the  first  part  shall  have  the  right  to  cancel  this  con- 
tract by  giving  sixty  (60)  days'  notice  of  its  intention  so  to  do. 

"It  is  agreed   that  this   contract   shall   be   a  substitute   and   shall 
stand  in  the  place  of  all  contracts  heretofore  made  or  claimed  to 
have  been  made  by  the  parties  hereto. 

"Witness,"  &c. 
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There  is  no  serious  oontroyersy  arising  upon  the  contract  except 
as  to  the  construction  of  that  paragraph  relating  to  the  $200  of  royal- 
ties to  be  paid  annually.  Nowhere  In  the  instrument  does  appellant 
agree  to  pay  $200  or  other  specific  sum  as  the  .minimum  of  annual 
royalties.  They  contemplated  that  the  business  "should"  realize 
$200  a  year  to  appellee;  but  appellant  did  not  agree  to  pay  that 
amount  at  all  hazards.  It  was  stipulated  though,  that,  in  event  the 
minimum  of  annual  royalties  should  not  realize  $200,  that  appellees 
had  the  option  to  recede  from  the  agreement,  unless  appellant  should 
thereupon  make  up  the  sum  of  $200  as  royalties  for  the  year.  And 
this  is  the  sum  of  the  agreement  as  we  construe  it.  There  was  evi- 
dence introduced  as  to  negotiations  preceding  the  contract;  but  the 
court  is  of  opinion  that  its  terms  were  not  so  ambiguous  as  to  admit 
of  extraneous  evidence  to  explain  it.  Nor  was  it  attacked  by  either 
party  as  failing  to  be  a  true  memorial  of  their  agreement.  In  that 
aspect  of  the  case,  as  the  pleadings  stand,  we  think  the  evidence 
mentioned  was  not  relevant. 

Appellant  did  assert  a  counterclaim  based  upon  alleged  fraud  of  ap- 
pellee in  the  procurement  of  the  contract — but  not  in  its  execution. 
The  evidence  wholly  failed  to  sustain  this  claim.  The  representatioas 
complained  of  were  mere  puffing  talk  of  the  seller,  mainly  expressions 
of  opinion  in  the  nature  of  predictions  as  to  what  could  be  done  in 
the  market  with  the  appliance.  The  court  properly  instructed  the 
jury  to  find  for  appellees  in  that  behalf.  But  it  was  error  to  instruct 
the  jury  peremptorily  to  find  for  appellees  the  balance  necessary 
to  make  up  the  annual  royalty  for  the  year  in  suit  to  $200. 

Judgment  reversed  and  cause  remanded,  for  a  new  trial. 


SKACKSS   V.   SIMPSON. 
(Filed  May  6,  1908— Not  to  be  reported.) 

1.  Contracts— Not  to  Engage  in  Business  —  Construction  of  Such 
Contracts — Contracts  in  partial  restraint  of  trade  have  been  fre- 
quently upheld  by  this  court;  and  a  contract  not  to  engage  in  busi- 
ness, for  three  years  is  a  valid  and  enforcible  contract. 

2.  Same — The  delivery  of  the  check  and  the  execution  of  the  writ- 
ing were  a  part  of  the  same  transaction,  and  while,  by  the  terms  of 
the  writing,  S.  only  obligated  himself  not  to  engage  in  business  in 
the  city  of  Murray,  yet  from  the  circumstances  it  is  manifest  that 
it  was  the  intention  of  both  parties  that  S.  should  not  engage  in 
business  in  Murray  or  its  vicinity,  and  his  attempt  to  establisli  an 
opposition  business  just  outside  of  the  city  limits  was  a  violation  of 
the  spirit  of  the  contract,  and  an  mjunction  will  properly  lie  to  re- 
strain him  from  so  doing. 

Jos.  R.  Grogan  and  A.  D.  Thompson  for  appellant. 

J.  H.  Coleman  and  Rainey  T.  Wells  for  appellee. 

Appeal  from  Calloway  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  reversing. 

Skaggs  and  Simpson  were  each  engaged  in  the  marble  and  tomb- 
stone business  in  Murray,  a  city  wJth  a  population  of  about  three 
thousand.  Skaggs  desired  to  buy  out  the  business  of  Simpson  and 
negotiations  looking  to  this  end  were  conducted  with  Simpson  by 
Boyce,  acting  on  behalf  of  Skaggs.  In  the  event  the  trade  was  con- 
summated,   Skaggs  desired   to   obligate   Simpson    not    to  engage   in 
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business  in  opposition  to  him.  After  tlie  negotiations  had  been 
pending  some  days,  it  was  finally  agreed  that  Simpson  would  sell 
for  $1,425,  and  on  February  14,  1906,  he  was  paid  this  amount  in 
cash  by  Skaggs.  The  weight  of  the  evidence  is  that  the  stock  of  goods 
purchased  by  and  delivered  to  Skaggs  was  not  worth  exceeding  $800, 
«nd  that  the  consideration  for  the  remainder  of  the  purchase  price 
was  the  good  will  of  Simpson,  and  the  understanding  and  agreement 
that  he  would  not  again  enter  into  business  in  competition  with,  or 
opposition  to  Skaggs.  At  the  time  the  trade  was  closed,  no  person 
was  present  except  Boyce  and  Simpson.  Concerning  what  took  place, 
Boyce  testified  that,  while  the  negotiations  were  pending,  it  was 
understood  between  them  that  if  Skaggs  paid  the  price  demanded, 
Simpson  was  not  to  engage  in  business  in  opposition  to  him;  and 
that  when  he  handed  Simpson  the  check,  he  said  to  him,  "here's  the 
check;  now  let  me  have  that  writing  that  you  won't  go  into  business 
against  us,  according  to  our  agreement;"  Simpson  replied:  **I  won't 
sign  anything;  I  won't  sign  my  rights  away;"  that  he  then  reached 
for  and  got  the  check,  telling  Simpson  that  if  he  did  not  enter  into 
the  contract  the  trade  would  not  be  closed.  That  Simpson  then  said 
to  him  "I  will  sign  it,  as  I  don't  intend  to  open  up  again;  if  I  did,  I 
wouldn't  sell  out;  write  what  you  want  me  to  sign."  That  he  told 
him  he  could  not  write  it,  and  asked  him,  Simpson,  to  do  it;  that 
Simpson  then  asked  for  what  length  of  time  he  wanted  to  bind  him 
not  to  engage  in  business,  and  he  said  "five  years,"  but  Simpson  would 
not  agree  to  make  it  over  three  years,  and  then  wrote,  signed  and 
delivered  to  Boyce  the  following  contract:  "This  ds  to  certify  that 
I  will  not  open  up  a  marble  shop  in  the  city  of  Murray  in  three 
years." 

Boyce  further  testified  that  "there  was  nothing  said  in  particular 
about  the  place,  but  it  was  understood  that  he  was  not  to  open  up 
again  in  opposition  to  us  here  at  Murray;  nothing  was  ever  said  about 
Murray,  except  what  Simpson  wrote  dn  the  statement  I  have  men- 
tioned; we  never  talked  about  the  city  of  Murray,  or  city  limits; 
nor  was  anything  said  about  Simpson's  right  to  open  a  shop  about 
the  city  of  Murray  or  outside  the  city  limits;"  and  that  he  thought 
the  writing  contained  the  agreement.  Simpson  does  not  deny  that 
he  signed  the  writing,  but  testified,  in  substance,  that  nothing  was 
Baid  during  the  negotiations  about  his  not  re-entering  the  marble 
business  in  opposition  to  Skaggs,  but  that  after  the  trade  was  made, 
and  the  check  delivered,  Boyce  asked  him  to  give  him  a  contract 
that  he  would  not  again  enter  the  marble  business,  and  he  gave  him 
the  writing;  but  it  was  not  a  part  of  the  trade,  or  mentioned  until 
the  trade  was  closed,  and  that  the  property  he  delivered  to  Skaggs 
was  worth  the  purchase  price.  Forrest,  a  witness  for  Simpson,  said 
that  he  heard  Simpson  say  that  "he  did  agree,  as  a  part  of  the  trade, 
not  to  open  a  marble  shop  in  opposition  to  Skaggs,  but  could  do  it. 
and  was  going  to  do  so,  as  there  had  been  so  much  said  and  done 
about  it;  that  he  (Simpson)  had  the  $1,425,  and  Skaggs  had  his  old 
Btuff,  and  he  (Simpson)  was  going  to  put  dn  a  new  stock  and  contiaue 
in  the  business."  '  . 

Other  witnesses  testified  in  substance  that  Boyce  said  he  made  a 
mistake  in  not  having  the  contract  specify  that  Simpson  was  not  to 
open  up  in  opposition  to  Skaggs,  and  that  he  ddd  not  ask  Simpson 
to  give  him  the  written  contract  until  after  the  trade  was  closed  and 
the  check  delivered. 

The  delivery  of  the  check,  and  the  execution  of  the  writing  were 
a  part  of  the  same  transaction,  both  acts  being  done  at  the  samp 
time  and  place,  and  although  a  few  moments  may  have  intervened 
between  them,  it  is  clear  that  the  writing,  as  well  as  the  check, 
was  a  part  of  the  contract,  and  they  must  be  so  treated.  It  is  ad- 
zoitted   that  in  May,  1906,  Simpson   established  a  marble  yard   and 
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tombstone  business  about  150  feet  outside  of  the  city  limits*  and  was 
conducting  it  in  opposition  to  Skaggs  when  thie  action  was  brought 
by  Skaggs  to  enjoin  Simpson  from  engaging  in  bu^ness  in  opposition 
to  him,  and  to  recover  damages  for  his  breach  of  the  contract.  The 
lower  court  refused  to  grant  an  injunction,  and  submitted  the  ques- 
tion of  damages  to  a  Jury,  who  returned  a  yerdict  in  favor  of  Simpson, 
thereupon  the  petition  of  Skaggs  was  dismissed,  and  he  appeals. 

Contracts  in  partial  restraint  of  trade  have  been  frequently  upheld 
by  this  court;  and  a  contract  not  to  engage  in  a  business,  such  as  the 
one  under  consideration,  for  three  years,  is  a  valid  and  enforclble 
contract.  (Pike  v.  Thomas,  4  Bibb.,  486;  Sutton  v.  Head,  86  Ky.,  15d 
Grundy  v.  EMwards,  7  J.  J.  Mar.,  868;  Turner  v.  Johnson,  7  Dana,  435 
Western  District  Warehouse  Co.  v.  Hobson,  16  Ky.  Law  Rep.,  869 
Davis  V.  Brown,  17  Ky.  Law  Rep.,  1428;  demons  v.  Meadows,  29 
Ky.  Law  Rep.,  610.)  The  only  serious  question  in  this  case  is,  whether 
or  not  the  rights  of  the  parties  are  to  be  determined  and  fixed  by  the 
strict  letter  of  the  writing.  By  its  terms  Simpson  only  obligated  him- 
self not  to  engage  in  business  in  the  city  of  Murray;  that  he  violated 
the  spirit  and  intention  of  the  writing  when  he  went  outside  the  city 
limits  150  feet  and  set  up  in  business,  is  not  open  to  doubt.  He  in- 
sists, however,  that  his  rights  must  be  adjudged  by  the  very  words 
of  the  contract,  and  that  Skaggs  must  be  left  without  redress  because 
he  had  not  violated  the  letter  of  the  writing.  In  this  view  of  the 
transaction  we  can  not  concur.  In  the  construction  of  contracts,  al- 
though the  evidence  may  not  be  sufficient  to  show  fraud  or  mistake, 
it  is  well  settled  that  they  must  be  read  and  construed  in  the  light 
of  the  dntention  of  the  parties  at  the  time  the  contract  is  entered  into, 
If  this  can  be  done  without  doing  violence  to  the  writing.  And  to 
arrive  at  the  intention  of  the  parties  it  is  competent  to  look  to  the 
conduct,  conversation,  situation  and  circumstances  surrounding  the 
parties.  (Page  on  Contracts,  section  1123;  Crane  v.  Williamson,  23  Ky. 
Law  Rep.,  689;  Thompson  v.  Thompson,  2  B.  Mon.,  161;  Montgomery 
V.  Firemen's  Ins.  Co.,  16  T.  B.  Mon.,  427;  Marshall  v.  PHes,  3  Bush, 
249;  Railroad  Co.  v.  Ormsby,  7  Dana,  276;  Hildrith  v.  Forrest,  4  J. 
J.  Mar.,  217.)  Considering  this  contract  from  this  standpoint,  it 
is  manifest  that  it  was  the  intention  of  both  the  parties  to  it,  and  an 
essential  part  of  the  consideration  for  the  purchase,  that  Simpson 
should  not  engage  in  business  in  Murray  or  its  vicinity,  or  in  territory 
where  he  would  come  directly  into  competition  with  Skaggs  for  the 
term  of  three  years.  This  does  not  mean  that  Simpson  may  not,  at 
other  places,  establish  himself  in  business,  but  only  that  he  must 
not  do  so  in  the  territory  In  which  it  may  be  presumed  he  would 
come  into  direct  opposition  with  Skaggs,  or  in  the  territory  in  which 
he  had  been  doing  the  business  that  he  sold. 

We,  therefore,  conclude  that  Skaggs  was  entitled  to  an  injunction 
restraining  Simpson  from  conducting  his  establishment. 

The  question  of  damages  the  court  may  submit  to  the  Jury;  and  as 
the  execution  of  the  writing  is  admitted,  and  we  have  determined, 
as  a  matter  of  law,  that  It  was  a  part  of  the  contract,  the  only  question 
to  be  considered  by  the  Jury  is  the  amount  of  damages  to  which 
Skaggs  is  entitled. 

Wherefore,  the  Judgment  of  the  lower  court  is  reversed,  with  direc- 
tions for  a  new  trial  In  conformity  with  this  opinion. 
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SUPREME  LODGE   KNIGHTS   OP  PYTHIAS   v.   BRADLEY. 

Filed   May   7,  1908— Not   to  be  reported.) 
Thornton  &  Kerr  for  appellant. 

Pendleton,  Bush  &  Bush  and  C.  F.  Spencer  for  appellee. 
Appeal  from  Powell  Circuit  Court. 
Response  by  Judge  Settle  modifying  and  extending  opinion. 

Appellee  has  filed  a  petition  for  a  re-hearing  in  this  case  in  which 
he  asks  that  the  opinion  herein,  reversing  the  judgment  of  the  cir- 
cuit court,  be  withdrawn  and  anothei  written  aflirming  the  judgment 
in  question.  The  appellant  has  also  filed  a  petition  asking  a  modifica- 
tion of  the  opinion. 

In  the  petition  for  re-hearing  appellee  complains  that  the  opinion 
rests  the  reversal  of  the  judgment  of  the  circuit  court  upon  error  in 
the  instructions  given  by  that  court,  when  In  fact  appellant  did  not 
object  to  the  Instructions  or  enter  of  record  exceptions  thereto.  A 
re-examination  of  the  record  convinces  us  that  this  complaint  is  well 
founded ;  for  It  fails  ta  show  that  appellant  Interposed  any  objection  to 
the  instructions,  or  that  It  excepted  to  the  action  of  the  court  In 
giving  them.  We  do  not  recall  that  our  attent'on  was  directed  by  the 
briefs  of  counsel  to  the  silence  of  the  record  in  this  particular,  and  in 
the  first  reading  of  the  record  it  was  inadvertently  overlooked.  The 
custom  of  counsel  to  object  and  eicept  on  the  record  to  the  giving  of 
instructions,  though  often  a  matter  of  mere  form,  b^ing  well  known 
to  the  court,  doubtless  occasioned  the  assumption  that  the  usual 
course  had  been  followed  Jn  this  case.  Be  this  as  It  may,  in  view  of 
the  failure  of  the  record  to  show  the  necessary  exceptions,  it  Is  man- 
ifest that  the  judgment  appealed  from  should  not  have  been  re- 
versed On  account  of  error  Ih  the  instructions,  although  they  were  de- 
fective and  prejudicial  to  appellant,  as  stated  in  the  opinion. 

But  while  the  reversal  can  not  be  made  to  rest  upon  error  In  the 
Instructions,  a  second  reading  of  the  record  has  led  us  to  the  con- 
clusion that  It  should  stand  upon  the  ground  urged  by  appellant  In 
Its  petition  for  a  modification  of  the  opinion,  viz:  Error  of  the  trial 
court  in  excluding  from  the  consideration  of  the  jury  the  written  ap- 
plication of  the  insured  for  the  insurance  granted  upon  his  life  by 
appellant,  and  the  proofs  of  his  death  furnished  the  latter  by  appellee; 
both  of  which  were  offered  in  evidence  by  appellant  on  the  trial. 
The  application,  which  bears  date  April  12,  1905,  contains  the  follow- 
ing provisions:  "It  Is  agreed  by  myself,  and  binding  upon  all  parties 
who  may  hereafter  become  interested,  that  if  any  statement  In  this 
application,  or  to  the  medical  examiner,  or  in  any  certificate  of  health 
that  may  be  hereafter  given,  or  in  the  proofs  of  loss  or  death,  by 
which  any  certificate  of  membership  issued  hereon  matures,  is  untrue, 
or  if  there  shall  be  any  failure  or  neglect  to  pay  any  assessments, 
monthly  payments  or  dues  as  prescribed  by  the  rank  or  order,  or 
severing  In  any  manner  my  membership  or  connection  with  the  order 
or  the  endowment  rank,  said  certificate  shall  be  null  and  void,  and 
all  right,  title  and  Interest  in  and  to  the  same,  as  well  as  the  rights 
of  my  heirs  and  beneficiaries  and  privileges  accniing  to  members 
in  good  standing  of  this  risk,  shall  be  forfeited;  and  I  hereby,  for 
myself,  my  heirs,  assigns,  representatives  and  beneficiaries,  expressly 
waive  any  and  all  provisions  of  law,  now  or  hereafter  in  force,  pro- 
hibiting or  excusing  any  physician  heretofore  or  hereafter  attending 
me,  professionally  or  otherwise,  from  disclosing  or  testifying  to  any 
information  acquired  thereby,  or  making  such  physician  incompetent 
as  a  witness;  and  hereby  consent  that  any  such  physician  may  testify 
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to  and  disclose  any  dnformation  so  derived  or  received  in  any  suit 
or  proceeding  wherein  the  same  may  be  material." 

As  in  pan  said  in  the  opinion,  the  insured,  Kinney  Bradley,  stated 
and  represented  in  this  application  when  it  was  made  that  he  was 
then  in  good  health,  and  had  not  consulted  a  physician  withiin  five 
years  next  before  the  date  of  the  application;  that  none  of  his  sla- 
ters had  ever  had  consumption;  that  he  himself  had  never  been  af- 
flicted with  that  disease,  or  with  any  disease  of  the  heart,  throat  or 
lungs,  or  with  any  disease  of  the  genital  or  urinary  organs. 

It  must  be  assumed  that  appellant,  in  granting  the  insurance  to 
Bradley,  relied  upon  the  statements  and  representations  contained  in 
the  application.  It  is  also  evident  that  appellant  received  and  ac- 
cepted the  application,  for  a  copy  of  it  was  attached  to  and  remained 
a  part  of  the  certificate  of  insurance  issued  and  delivered  to  the  in- 
sured, and  appellee,  the  beneficiary  named  dn  the  certificate,  filed  that 
instrument  and  attached  application  with  the  petition,  and  made  them 
parts  thereoof. 

After  the  death  of  the  insured,  which  occurred  December  24,  1905, 
appellee,  as  required  by  the  application  and  certificate  in  question, 
furnished  appellant  with  the  proofs  of  his  death.  These  proofs  were 
made  up  of  the  certificate  of  Dr.  J.  W.  Williams,  the  attending  phy- 
sician, as  to  the  fact  and  cause  of  the  insured's  death,  and  of  that 
of  the  ofliciating  undertaker;  both  being  signed  and  sworn  to. 

The  certificate  of  Dr.  Williams  contradicted  many  of  the  material 
representations  contained  in  the  insured's  application  for  insurance, 
as  it  showed  that  Williams  had  been  the  medical  adviser  of  the  in- 
sured for  eighteen  months  prior  to  his  death;  that  he  had  treated 
him  for  cystitis  in  May,  1904,  nearly  a  year  before  the  representa- 
tions contained  in  the  application  for  insurance  were  made,  which 
treatment  continued  until  September,  1904;  that  tuberculosis  caused 
his  death,  of  which  disease  he  had  suffered  for  at  least  a  year  before 
his  death;  that  insured,  before  his  last  illness,  had  been  treated  by 
Dr.  Brown,  of  Winchester,  and  during  his  last  illness  was  attended  by 
Drs.  Littlepage  and  Smith,  of  dlay  City;  that  a  sister  of  insured  had 
died  with  tuberculosis.  Under  a  proper  ruling  of  the  court  below 
the  appellant  assumed  the  burden  of  proof  and  when,  during  the  trial, 
it  offered  to  introduce  dn  evidence  the  proofs  of  death  and  original 
application,  a  copy  of  which  attached  to  the  certificate  of  insurance 
appellee  had  already  filed  as  an  exhibit  with  his  petition,  the  court 
refused  to  allow  either  the  proofs  of  loss  or  application  to  be  read 
to  the  Jury.  The  purpose  of  their  introduction  was  to  establish  the 
alleged  false  and  fraudulent  character  of  the  representations  made 
in  the  application  for  insurance.  It  is  true,  other  evidence  of  like 
import  was  furnished  on  the  trial  by  the  testimony  of  Dr.  Brown  and 
others,  and  that  there  was  only  slight  testimony  to  support  appellee's 
right  to  recover,  but  the  additional  evidence  that  appellant  would 
have  secured  from  the  application  and  proofs  of  death,  would  perh-aps 
have  had  such  preponderating  effect  upon  the  minds  of  the  Jury  as  to 
remove  all  doubts,  and  infiuence  them  to  return  a  verdict  for  appel- 
lant. 

The  application  and  proofs  of  loss  were  clearly  competent  as  evi- 
dence. In  Hunziker  v.  Supreme  Lodge,  Knights  of  Pythias,  117  Ky., 
418;  Golden  Cross  v.  Hughes,  114  Ky.,  175,  and  Mooney  v.  A.  O.  XJ. 
W.,  114  Ky.,  950,  it  was  held  that  section  679,  Kentucky  Statutes,  re- 
quiring application  for  Insurance  to  be  attached  to  the  certificate  or 
policy  to  make  it  competent  as  evidence  applies  to  a  certificate  like 
the  one  under  consideration,  and  though  by  an  act  of  March  24. 
1906,  so  much  of  section  679  as  applies  to  companies  like  appellant 
was  repealed,  still  at  the  time  the  application  in  this  ease  was  made 
by  the  insured  the  section  in  question  did  apply  to  appellant;  how- 
ever, dn  this  case  the  provision  of  the  statute  was  complied  with. 
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for  a  copy  of  the  application  was  attached  to  the  certificate  of  insur- 
ance and  delivered  to  the  insured. 

The  competency  of  the  proofs  of  loss  was  also  free  from  doubt 
In  Bacon's  Benefit  Societies  and  Life  Insurance,  2  volume,  section  47» 
it  i«  said:  "The  modem  rule  probably  is  that  the  proofs  of  loss  fur- 
nished by  the  assured  are  not  only  evidence  that  the  condition  of  the 
policy  requiring  them  had  been  complied  with,  but  are  also  to  be 
regarded  as  admis'sions  and  prima  facie  evidence  of  the  facts  therein 
stated."  (3  Mliott  on  Evidence,  sections  2387,  2389;  2  Wigmore  on 
Ehrldence,  section  1073;  Oonn.  Mut.  Life  Ins.  Co.  v.  Siegel,  9  Bush, 
451.) 

In  Prudential  Insurance  Co.  of  America  v.  Breustle's  Adm'r,  19  Ky. 
Law  Rep.,  305.  the  administrator  of  the  insured  furnished  the  insurer 
i>roofB  of  death,  as  required  by  the  policy,  and  these  showed  that  the 
deceased  had  come  to  his  death  by  his  own  hand  and  act.  By  the 
express  terms  of  the  policy  such  act  precluded  a  recovery.  On  the 
trial  the  insurance  company  read  in  evidence'  to  the  jury  the  proofs 
of  death  and  rested.  The  court  said  in  its  opinion:  ''On  the  trial 
the  court  put  the  burden  on  the  defendant,  and  the  only  proof  offered 
by  it  was  the  written  proof  of  death,  furnished  the  company  by  the 
admini'strator,  which  consisted  of  the  certificate  of  the  broth,er, 
accompanied  by  the  coroner's  verdict,  and  which  showed  that  the 
death  of  the  insured  had  been  caused  by  his  own  hand  and  act.  The 
court  then  instructed  the  Jury  to  find  for  the  plaintiff  the  amount 
sued  for.  This  was  error.  The  company  had  the  right  to  refuse 
payment  of  the  policy  on  the  proof  of  death  furnished  it  without 
inquiry  as  to  whether  the  deceased  in  fact  came  to  his  death  by  his 
own  hand  or  not,  if  the  proof  so  furnished  showed  such  cause  of 
death;  and  no  recovery  could  be  had  in  the  face  of  such  proof  with- 
out some  satisfactory  explanation  of  it,  or  until  such  proof  and  ac- 
companying exhibits  were  withdrawn.** 

In  Buffalo  Loan  Co.  v.  Aid  Ass'n,  126  N.  Y.,  450,  we  find  this  state- 
ment of  the  law:  "Where  a  physician's  certificate  of  death  of  the  in- 
sured, in  which  a  ciuse  of  death  is  stated,  which  would,  if  true, 
vitiate  the  policy,  is  furnished  to  the  insurer  as  part  of  the  proof  of 
death,  although  no  cause  of  death  was  required  to  be  stated,  such 
certificate,  though  not  admissible  as  original  evidence  of  the  cause 
of  death,  is  admissible  as  an  admission  of  the  plaintiff  of  an  action 
against  the  insurer  to  recover  on  the  policy,  and  its  reception  In 
evidence  does  not  violate  a  statutory  provision  prohibiting  a  physician 
from  disclosing  any  necessary  information  acquired  by  him  in  a  pro- 
fessional capacity." 

So  much  of  the  opinion  as  reversed  the  judgment  of  the  lower  court 
for  error  in  the  instructions  is  withdrawn,  and  this  extension  of  opin- 
ion is  given  in  lieu  thereof.  Upon  retrial  of  the  case,  if  appellant 
objects  to  the  instructions  as  given  on  the  first  trial,  the  trial  Judge 
should  so  frame  them  as  to  make  them  conform  to  the  view  of  the 
law  as  expressed  in  the  opinion. 

Wherefore,  the  opinion  is  modified  and  extended  as  herein  indi- 
cated. 


TRUMBO'S  ADM'X  v.  GAINES  &  CO. 
(Filed  May  8,  1908— Not  to  be  reported.) 

Master  and  Servant— Action  for  Negligent  Death  of  Servant-r- Ver- 
dict for  Defendant — ^Affirmed  on  the  Evidence — This  is  an  actidn  for 
damages  for  causing  the  death  of  an  employe  in  the  operation  of 
an  elevator  in  a  distillery  building  in  which  the  Jury  found  for  the 
defendant  and  is  affirmed  on  the  evidence,  VHe  court  holding  that  the 
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appellant's  whole  contention  was  fairly  submitted  to  the  jury  whose 
province  was  to  determine  the  disputed  facts. 

J.  H.  Hazelrigg,  Jas.  Andrew  Scott  and  W.  C.  Marshall  for  appel- 
lant. 

6.  G.  Williams  and  D.  W.  Lindsey  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  affirming. 

Andrew  Trumbo  was  in  the  employ  of  the  appellee,  W.  A.  Gaines 
&  Company,  in  the  capacity  of  general  utility  machinist  in  the  eleva- 
tor building  of  the  Old  Crow  Distillery,  near  Frankfort,  Kentucky. 
On  the  5th  day  of  May,  1905,  while  working  about  an  upright  shaft, 
which  came  up  through  a  raised  platform  in  one  of  the  warerooms 
of  the  building,  his  foot  was  caught  in  the  rapidly  revolving  machi- 
nery, inflicting  such  injuries  as  caused  his  death  on  the  1st  day  of 
July,  1905.  Afterwards,  his  mother,  Margaret  Trumbo,  qualified  as 
administratrix  of  his  estate,  and  instituted  this  action  to  recover 
damages  for  his  death.  Her  petition,  as  amended,  alleges,  that  her 
son's  death  was  caused  by  the  negligence  of  appellee  in  failing  to  fur- 
nish him  a  reasonably  safe  place  in  which  to  work,  and  (2)  that  it 
had  negligently  failed  tt>  employ  sufficient  men  to  operate  the  machin- 
ery, thereby  causing  the  Injury  to  h^r  son.  There  was  no  evidence 
to  support  this  latter  allegation  of  negligence,  and  we  mention  it 
only  to  explain  its  appearing  in  the  instructions  given  by  the  court, 
which  we  shall  hereafter  set  forth.  The  real  cause  of  action,  which 
appellant  undertook  to  establish  in  the  evidence,  was  the  alleged 
failure  of  the  appellee  to  furnish  the  decedent  with  a  reasonably 
safe  place  in  which  to  do  the  work  for  which  he  was  employed.  The 
answer  placed  in  issue  all  of  the  affirmative  allegations  of  the  peti- 
tion, and  pleaded  the  contributory  negligence  of  the  decedent.  A  trial 
resulted  in  a  judgment  in  favor  of  the  defendant;  and  appellant's 
motion  for  a  new  trial  having  been  overruled,  she  has  prosecuted 
an  appeal  to  this  court. 

The  testimony  shows  that  Andrew  Trumbo  was  experienced  in  the 
management  of  the  machinery  which  was  operated  in  the  Old  Crow 
Distillery  warehouse,  and  that  he  was  thoroughly  familiar  with  the 
management  of  the  particular  machinery  by  which  he  was  hurt.  For 
some  time  before  the  day  of  the  accident  involved  here,  the  appellee 
had  in  its  employ  one  James  Edwards,  a  colored  man,  who  operated 
the  same  machinery  by  which  the  decedent  was  injured.  Edwards 
was  discharged,  or  quit  the  employment  of  appellee,  on  the  day  be- 
fore the  accident.  Trumbo  was  assigned,  by  the  superintendent,  to 
take  his  place,  and  to  operate  the  machinery,  temporarily.  The  up- 
right shaft  which  inflicted  the  injury,  came  up,  as  said  before,  through 
the  floor  of  the  wareroom  and  through  an  elevator  platform.  Just 
underneath  the  platform  and  fastened  to  the  shaft,  was  a  fly-wheel, 
thirty-flve  inches  in  diameter,  which  turned  a  belt  and  furnished 
power  to  operate  other  machinery  in  the  building.  About  two  feet 
above  the  platform  there  was  fastened  to  the  shaft,  another  fly-wheel 
of  the  same  diameter,  which  turned  another  belt  operating  other  parts 
of  the  machinery.  In  the  floor  of  the  platform  and  just  underneath 
the  top  fly-wheel  there  was  a  hole  ten  inches  wide  and  eighteen 
inches  long,  which  was  used  as  a  means  of  oiling  the  machinery  below 
the  platform.  When  not  in  use,  this  hole  could  be  entirely  covered 
up  by.  a  cap  made  for  the  purpose,  which  fitted  the  aperture,  and 
when  in  place,  excluded  all  possibility  of  any  one  stepping  into  It 
while  working  about  the  shaft.  This  cap  had  a  ring  in  the  top,  which 
was  used  for  the  purpose  of  taking  it  off  when  necessary  to  oil  the 
machinery  underneath. 
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About  noon  of  the  day  of  the  accident,  the  decedent  was  heard  to 
scream,  and,  when  other  employes  rushed  to  his  assistance,  he  was 
found  sitting  upon  the  floor,  holding  his  leg  In  his  hands,  and  suf- 
fering excruciating  pain.  He  explained  his  injury  by  saying  that  he 
had  stepped  into  the  open  hole  underneath  the  top  fly-wheel,  and  his 
foot  had  been  caught  by  the  fly-wheel  below  the  floor  of  the  plat- 
form, and  ground  in  pieces.  Amputation  was  found  necessary,  and 
from  the  effects  of  his  injury,  he  afterwards  died. 

The  cap,  which  was  provided  to  be  used  in  covering  the  hole,  was 
afterwards  found  leaning  against  the  wall  of  the  wareroom,  about 
four  or  ilve  feet  from  the  shaft.  There  was  also  another  piece  of 
plank  found  either  across  or  near  the  hole;  but  it  was  not  made  clear 
whether  this  plank  was  a  temporary  make-shift  used  by  Trumbo  to 
stop  the  hole  in  the  platform,  or  whether  it  had  been  used  by  him 
in  throwing  off  or  putting  on  the  belt.  There  is  evidence  that  such 
a  plank  had  been  used  by  Edwards,  the  day  before,  for  the  purpose 
of  putting  on  and  taking  off  the  belt. 

Several  witnesses  deposed  for  the  defendant,  that,  while  Trumbo 
was  being  hauled  from  the  distillery  to  his  home  in  Frankfort,  for 
treatment,  he  made  statements  that  his  injury  was  the  result -of 
an  accident,  and  that  no  one  was  to  blame  for  it  but  himself.  For 
the  plaintiff,  it  was  shown  that,  after  his  injury,  Trumbo  was  given 
large  quantities  of  whisky  to  drink  in  order  to  enable  him  to  endure 
the  pain  he  was  suffering,  until  medical  assistance  was  obtained;  and 
It  is  argued  that  whatever  statements  he  made  on  the  subject  of 
his  injury  he  was  not  responsible  for,  on  account  of  his  intoxication. 
It  is  insisted  for  the  appellee  that  it  was  entitled  to  a  peremptory 
instruction,  because  the  evidence  showed  that  Trumbo  was  familiar 
with  the  hole  and  had  in  his  possession  the  cap,  which,  if  he  had 
placed  upon  it,  would  have  made  it  entirely  safe  for  him  to  be  about 
the  shaft;  but  its  motion  for  a  peremptory  instruction  was  over- 
ruled by  the  court,  and  we  do  not  find  it  necessary  to  discuss  this 
phase  of  the  case  further. 

In  appellant's  behalf,  it  was  shown  that  there  had  been  piled  a 
large  number  of  sacks  of  grain  in  the  near  vicinity  of  the  revolving 
shaft,  and  these  sacks  tended  to  exclude  the  light  from  the  windows 
of  the  wareroom,  and  to  make  the  place,  where  Trumbo  worked,  so 
dark  that  the  danger  of  stepping  into  the  hole  was  thereby  Increased. 
This  was  sought  to  be  rebutted  by  appellee  by  showing  that  there 
were  ten  large  windows  in  the  wareroom,  and  that  as  the  weather 
was  warm  the  door  near  the  platform  was  open,  and  there  was  suffi- 
cient light  around  the  shaft  to  enable  any  one  to  see  the  open  hole 
into  which  the  decedent  stepped. 
This,  substantially,  states  the  effect  of  all  the  evidence  in  the  case. 
The  court  instructed  the  jury  as  follows: 

"No.  1.  The  court  instructs  the  jury  that  it  was  the  primary  duty 
of  the  defendant,  W.  A.  Gaines  &  Company,  to  furnish  the  plaintiff's 
intestate,  where  he  was  engaged  at  work,  a  reasonably  safe  place  and 
premises  fit  and  suitable  for  the  purposes  for  which  they  were  being 
used,  viewed  from  the  nature  of  his  employment,  and  to  keep  the 
same  reasonably  safe,  and  it  was  its  further  duty  to  furnish  him 
reasonably  safe  machinery  and  appliances  with  which  and  about 
which  he  was  required  to  work,  and  to  keep  the  same  in  reasonable 
repair,  and  it  was  its  further  duty  to  employ  and  provide  a  sufficient 
number  of  competent  hands  to  carry  on  the  work  in  hand  and  at  which 
said  decedent  was  engaged  and  for  which  he  was  employed,  with 
reasonable  safety;  and  said  intestate  had  the  right  to  rely  upon 
the  performance  of  these  duties  by  said  defendant  while  engaged 
in  the  line  of  his  employment,  and  if  the  jury  shall  believe  from  the 
evidence  that  said  defendant  failed  to  furnish  said  intestate  a  reason- 

vol.  33—27 
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ably  safe  place  to  work,  and  premises  fit  and  suitable  as  named 
above,  or  to  keep  same  reasonably  safe,  or  failed  to  furnish  him 
reasonably  safe  machinery  and  appliances  with  which  and  about 
which  he  was  required  to  work,  or  failed  to  employ  and  provide  a 
sufficient  number  of  competent  hands  to  carry  on  the  work  in  hand, 
and  at  which  he  was  engaged  and  for  which  he  was  employed,  with 
reasonable  safety,  and  that,  by  reason  of  its  failure,  if  any,  to  per- 
form either  of  its  said  duties  as  above  described,  said  intestate, 
Trumbo,  was  caused  to  be  thrown  against  or  caught  in  a  rapidly 
revolving  wheel  or  pulley,  whereby  he  was  injured,  and  from  which 
he  died,  the  law  is  for  the  plaintiff,  and  the  Jury  will  so  find. 

"No.  2.  The  court  instructs  the  Jury  that  if  they  believe  from  the 
•vidence  that  the  defendant  furnished  plaintiff's  Intestate  a  reason- 
ably safe  place  and  premises  fit  and  suitable  for  the  purpose  for 
which  they  were  being  used,  viewed  from  the  nature  of  his  em- 
ployment, and  kept  the  same  reasonably  safe,  and  that  the  defend- 
ant furnished  him  reasonably  safe  machinery  and  appliances  with 
which  and  about  which  Trumbo  was  required  to  work,  and  that  they 
kept  same  in  reasonable  repair,  and  that  defendant  employed  a  suflS- 
cient  number  of  competent  hands  to  carry  on  the  work  in  hand,  at 
which  deceased,  Trumbo,  was  engaged  and  for  which  he  was  em- 
ployed, the  law  is  for  the  defendant,  and  the  Jury  should  so  find. 

"No.  8.  Although  the  Jury  may  believe  from  the  evidence  that  the 
place,  machinery  and  appliances  were  unreasonably  unsafe  and  dan- 
flforouQ,  on  the  occasion  when  Trumbo  was  hurt,  and  that  defendant 
knew  it,  or  could  have  known  it  by  the  exercise  of  ordinary  care,  in 
time  to  have  avoided  Trumbo's  injury;  still,  if  Trumbo,  by  his  own 
negligence  or  carelessness,  caused  or  contributed  to  the  accident  in 
a  manner,  but  that  for  his  own  negligence  or  carelessness  the  acci- 
dent would  not  have  occurred,  the  Jury  must  find  for  the  defendant.*' 

There  were  four  other  instructions,  defining  ordinary  care  and 
negligence,  and  establishing  the  measure  of  damages,  which  are  not 
complained  of,  and  are  not,  therefore,  reproduced  here.  The  fore- 
going instructions,  given  by  the  court,  fully  set  forth  the  principles 
of  law  controlling  the  case,  and  left  appellant  with  no  room  for 
complaint  on  that  score.  No  substantial  error  is  pointed  out  in  the 
matter  or  manner  of  introducing  the  testimony,  and  it  fully  sustains 
the  verdict  of  the  Jury.  Appellant's  whole  contention  was  fairly  sub- 
mitted to  the  Jury,  whose  province  it  was  to  determine  the  disputed 
facts,  and  they  found  that  the  evidence  did  not  support  her  conten- 
tion. This  being  true,  we  have  no  alternative  but  to  affirm  the  Judg- 
ment; and  it  !■  bo  ordered. 
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(Filed  May  6,  1908— To  be  reported.) 

Husband  and  Wife— Liability  of  Wife  for  Husband's  Debts— Under 
Kentucky  Statutes,  section  2127,  known  as  the  husband  and  wife 
property  statute,  providing  that  "no  part  of  a  married  woman's 
estate  shall  be  subjected  to  the  payment  of  any  liability  upon  a 
contract  made  after  marriage  to  answer  for  the  debt,  default  or  mis- 
doing of  another,  including  her  husband"  when  the  wife  executes 
her  note  to  take  up  the  debt  of  her  husband,  or  borrows  money  from 
the  husband's  creditor  on  her  own  obligation,  and  hands  it  to  him 
to  pay  her  husband's  debt,  she  is,  in  the  meaning  of  the  statute,  as- 
suming the  debt  of  another,  the  same  as  if  her  name  was  signed 
as  to  a  writing  promising  to  pay  the  debt.  The  form  of  the  tran- 
saction will  not  be  allowed  to  defeat  the  statute  when  the  substance 
is  an  evident  attempt  to  eVade  It. 
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McDermott  ft  Ray  for  appellant. 

Lleber  ft   Lincoln  for  appellee. 

Appeal    from   Jefferson    Circuit    Court,    Chancery    Branch/  Second 
Division. 

Opinion   of  the   court  by   Judge   Carroll,   affirming. 

The  only  question  involved  in  this  record  is  whether  or  not  the 
£LppeIlee  is  liable  upon  a  promissory  note  executed  and  delivered 
by  her  to  the  appellant  bank,  on  January  22,  1903,  whereby  she 
promised  to  pay  to  it  the  sum  of  $3,400.  It  appears  that  Thomas 
J.  Tierney,  the  husband  of  appellee,  borrowed  from  the  appellant 
bank  In  1900,  $4,000  for  the  purpose  of  paying  part  of  the  purchase 
price  of  eighty  shares  of  stock  subscribed  for  by  him  in  the  Tierney- 
Silbery  Company.  For  this  sum  he  gave  his  two  individual  notes, 
signed  by  him  alone,  for  $2,000  each,  secured  by  the  stock  which 
he  pledged  as  collateral.  These  two  notes  were  renewed  by  him 
from  time  to  time  until  February,  1902,  when  $500  was  paid — ^thus 
reducing  the  debt  to  $3,500.  Under  the  terms  of  the  last  renewal, 
one  of  these  notes  was  made  to  fall  due  on  March  4,  1902,  and  the 
other  on  June  10,  1902.  Sometime  after  the  execution  of  the  last 
mentioned  notes,  the  bank  notified  Tierney  that  when  they  fell 
due  in  March  and  June,  respectively,  they  must  be  paid  or  addi- 
tional security  given.  After  this,  and  before  the  notes  became  due, 
Tierney  notified  the  bank  that  it  was  not  convenient  for  him  to  get 
security,  and  he  suggested  that  his  wife,  the  appellee,  was  solvent 
and  proposed  that  the  bank  lend  her  $3,500.  on  her  Individual  note, 
and  that  he  would  pledge  the  eighty  shares  of  stock  to  secure  her 
note,  and  with  this  money  Mrs.  Tierney  would  pay  ofT  his  indebtedness 
of  $3,500.  This  proposition  was  accepted  by  the  bank,  and  on  Feb- 
ruary 14,  1902,  Tierney  brought  to  the  bank  a  note  signed  by  his 
wife  for  $3,500  and  also  checks  drawn  by  her  upon  the  bank  for 
the  proceeds  of  the  note,  when  it  should  be  placed  to  her  credit. 
The  note  and  checks  were  delivered  to  the  bank,  the  note  discounted 
and  the  proceeds,  less  the  discount,  placed  to  the  credit  of  Mrs. 
Tierney  on  the  books  of  the  bank.  Thereupon,  the  checks  she  had 
drawn  on  her  account,  payable  to  the  bank,  were  applied  to  the  pay- 
ment of  the  notes  of  Tierney,  and  they  were  delivered  to  him.  At 
this  time  the  two  notes  executed  by  Tierney  had  not  matured  and 
the  evidence  shows  that  Tierney  was  then  solvent  and  remained 
BO  until  after  the  maturity  of  the  notes.  It  also  appears  that  the 
eighty  shares  of  stock  pledged  to  secure  the  note  were  worth  more 
than  the  amount  of  it,  although  soon  after  this  the  stock  decreased 
in  value  and  was  sold  for  $1,475,  and  Tierney  became  insolvent, 
and  further  that  the  note  executed  by  Mrs.  Tierney  was  several 
times  renewed  by  her  and  that  she  paid  $100  on  it. 

In  the  consideration  of  tfhis  case  it  must  be  kept  in  mind:  first, 
that  the  note  sued  on  was  executed  by  Mrs.  Tierney  to  the  bank  to 
take  up  and  discharge  the  notes  executed  by  her  husband  and  held 
by  the  bank;  second,  that  she  received  no  part  of  the  proceeds  of 
the  notes  executed  by  her  husband,  or  the  note  executed  by  herself; 
third,  that  no  part  of  her  estate  was  set  apart  as  provided  in  section 
2127,  of  the  Kentucky  Statutes,  to  secure  the  pavment  of  the  in- 
debtedness of  her  husband  to  the  bank;  fourth,  tha't  the  bank  knew 
that  appellee  was  the  wife  of  T.  J.  Tierney,  and  that  her  note  was 
to  be  used  to  take  up  and  discharge  his  indebtedness  to  the  bank; 
fifth,  that  the  eighty  shares  of  stock  pledged  to  secure  his  notes 
were  also  pledged  as  collateral  to  the  note  of  Mrs.  Tierney. 

There  is  little,  if  any,  conflict  in  the  evidence,  so  that  the  question 
narrows  down  to  the  single  proposition  whether  or  not  Mrs.  Tierney, 
under  the  facts  stated,  is  personally  liable  upon  this  note. 
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It  is  argued  for  appellant  that,  under  the  statute,  a  married  woman 
has  the  right  to  borrow  money  from  a  bank  by  discounting  her  own 
note  and  may  do  as  she  pleases  with  the  money  thus  borrowed* 
and  may  borrow  money  to  pay  her  husband's  debts,  and  the  fact 
that  sfie  borrows  money  for  that  purpose,  does  not  invalidate  the 
contract  or  note  upon  which  shq  obtains  the  money,  and  further, 
that  the  lender  is  not  chargeable  with  notice  of  the  purpose  to 
which  the  wife  may  put  the  money  or  required  to  look  to  an  in- 
vestment of  it  for  her  use  and  benefit.  In  the  correctness  of  these 
propositions,  as  general  statements  of  the  law,  we  agree,  but,  they  are 
subject  to  important  exceptions  that  will  be  later  noticed.  .  The 
statute  was  not  designed  to  prevent  a  married  woman  from  borrow- 
ing money  or  to  deny  her  the  right  to  discharge  her  husband's  debts 
or  to  do  with  her  money  as  she  pleases.  Nor  are  the  rights  of  the 
lender  aftected  or  prejudiced  by  the  disposition  made  by  the  wife 
of  the  money  borrowed  upon  her  note,  provided  the  transaction  is 
not  a  subterfuge  or  device  to  evade  the  statute  or  a  scheme  to  pro- 
cure the  obligation  of  the  wife  as  surety  for  her  husband  or  another. 
A  married  woman,  under  the  statute,  may  make  contracts,  sell  and 
dispose  of  her  personal  property,  sue  and  be  sued  as  a  single  woman, 
and  is  liable  for  her  debts,  except,  that  under  section  2127,  "No 
part  of  a  married  woman's  estate  shall  be  subjected  to  the  payment 
or  satisfaction  of  any  liability  upon  a  contract  made  after  marriage 
to  answer  for  the  debt,  default  or  misdoing  of  another,  including 
her  husband,  unless  such  estate  shall  have  been  set  apart  for  that 
purpose  by  deed  of  mortgage  or  other  conveyance." 

In  all  respects,  with  the  exceptions  pointed  out  in  the  statute, 
a  married  woman,  in  so  far  as  her  property  rights  are  concerned, 
stands  in  the  same  position  as  if  she  were  a  single  woman.  The 
limitations  imposed  upon  her  by  the  statute  are  intended  to  protect 
her  interest  and  to  prevent  her  from  becoming  involved  as  the 
surety  of  her  husband,  or  any  other  person,  unless  the  obligatiaa 
is  assumed  in  the  manner  pointed  out  in  the  statute  by  which  mar- 
ried women  may  pledge  their  property,  and  bind  it  as  security  for 
the  payment  of  debts  assumed  as  surety.  In  no  other  way  than  the 
one  provided  by  statute,  can  a  married  woman's  estate  be  subjected 
to  the  payment  of  debts  contracted  as  surety. 

This  statute  has  been  before  this  court  in  a  number  of  cases, 
and  in  all  of  them  we  have  endeavored  to  give  it  such  a  construction 
as  would  effectuate  the  legislative  intent  which  was  to  preserve  the 
estates  of  married  women  from  being  wasted  or  impaired  by  the 
assumption  of  debts  created  for  the  use  and  benefit  of  other  per- 
sons, and  from  which  they  might  derive  no  benefit.  On  more  than 
one  occasion,  ingenious  efforts  have  been  made  to  evade  the  statute, 
but  they  have  failed  of  their  purpose.  And  whenever  it  has  ap- 
peared that  an  effort  was  being  made  to  subject  the  estate  of  a  mar- 
ried woman  to  the  payment  of  another's  debt,  unless  her  estate  was 
set  apart  for  that  purpose  in  the  manner  provided  in  the  statute, 
we  have  uniformly  held  that  it  could  not  be  done.  The  question 
of  the  honesty  of  the  transaction,  or  the  object  for  which  the  debt 
was  made,  or  the  hardship  the  creditor  must  suffer,  has  never  been 
permitted  to  alter  our  decision  nor  to  impair  the  efficiency  of  the 
statute,  or  permitted  inroads  to  be  made  upon  its  useful  purpose. 
The  fact  that  the  husband  is  released  by  the  note  of  the  wife  taken 
in  satisfaction  of  his  debt,  or  the  fact  that  the  husband  was  solvent 
when  the  novation  took  place  and  the  lender  might  have  collected 
from  him  his  debt  although  afterwards,  and  when  the  wife  inter- 
poses the  statutory  plea  to  relieve  her,  he  may  be  insolvent,  will  not 
be  allowed  to  defeat  the  intention  of  the  law.  Nor  will  the  court 
be  misled  by  the  superficial  appearance  of  the  transaction.    It  will 
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look  beneath  the  surface  to  ascertain  the  real  purpose  of  the  par- 
ties. 

The  controlling  feature  in  this  case,  and  the  one  by  which  it  must 
be  adjudged,  is  that  Mrs.  Tierney,  by  executing  her  note  to  the 
bank,  took  up  and  discharged  a  note  it  held  against  her  husband 
alone,  and  when  the  bank  knew  that  the  liability  she  assumed  was 
her  husband's  debt.  No  question  of  estoppel  or  release  or  fraud  or 
agency  or  insolvency  or  other  thing,  can  destroy  the  eflflciency  of  this 
dominating  fact,  to  relieve  her  from  liability  in  this  case.  Indeed, 
no  fraud  is  shown  nor  is  there  evidence  of  agency  or  estoppel  that 
will  bind  her. 

Cases  sufficiently  like  the  one  under  consideration  to  control  its 
adjudication,  have  been  before  us  more  than  once.    Thus: 

In  Russell  v.  Rice,  19  Ky.  Law  Rep.,  1613,  a  married  woman,  who 
was  co-surety  with  another  for  her  husband,  executed  to  the  co-surety 
her  note  for  half  the  amount  he  had  paid  in  consideration  of  his 
releasing  her  husband,  but  it  was  held  that  the  note  was  not  bind- 
ing upon  her,  although  by  reason  of  it  her  husband  had  been  dis- 
charged from  liability. 

In  Crumbaugh  v.  Postell,  20  Ky.  Law  Rep.,  1366,  Postell  held  the 
notes  of  the  husband  with  one  Williams  as  surety — the  latter  desiring 
to  be  released,  the  husband  proposed  to  Postell  to  give  him  his 
wife's  note  in  lieu  of  the  ones  upon  which  Williams  was  surety, 
and  upon  Postell  consenting  to  this  arrangement,  the  husband  ob- 
tained his  wife's  notes  and  delivered  them  to  him — whereupon  he  sur- 
rendered the  old  notes  to  the  husband.  It  appeared  that  Postell  had 
no  conference  or  communication  with  the  wife,  and  she  made  no  rep- 
resentations to  him.  Under  these  facts,  the  court  held  that  the  wife 
was  not  liable,  as  the  notes  were  executed  to  discharge  her  hus- 
band's debts. 

In  Deposit  Bank  of  Carlisle  v.  Stitt,  21  Ky.  Law  Rep.,  671,  Mrs. 
Stitt  desired  to  borrow  ffom  the  bank,  for  the  use  of  her  husband, 
$150.  The  bank  held  an  unpaid  note  of  her  husband  for  |125,  and 
in  consideration  of  her  a8sumi)tlon  of  this  debt,  by  the  execution  of 
her  note  in  lieu  thereof,  the  bank  advanced  to  her  the  |150.  In 
opposition  to  ker  defense,  in  a  suit  to  recover  the  $125,  the  bank 
Insisted  that  the  release  of  the  husband  was  a  sufficient  considera- 
tion to  uphold  her  promise  to  the  bank,  as  it  had  delivered  to  her,  the 
note  against  her  husband;  and  that  her  engagement  to  pay  the 
debt  was  an  original  undertaking  of  her  own  and  not  a  contract  to 
answer  for  the  debt,  default  or  misdoing  of  another.  But  the  court 
held  she  was  not  liable. 

In  Milbum  v.  Jackson,  21  Ky.  Law  Rep.,  700,  under  a  state  of 
facts  similar  to  those  in  the  Stitt  case,  the  court  reached  the  same 
conclusion. 

As  further  illustrating  the  views  of  this  court  upon  the  construction 
of  this  statute,  we  may  call  attention  to  the  cases  of  the  Planters 
Bank  &  Trust  Co.  v.  Major,  25  Ky.  Law  Rep.,  702;  Hines  v.  Hays. 
26  Ky.  Law  Rep.,  967;  Hall  v.  Hall.  26  Ky.  Law  Rep..  553;  Black 
V.  McCarley,  31  Ky.  Law  Rep.,  1198,  and  Hart  v.  Bank  of  Russellville, 
32  Ky.  Law  Rep.,  3^8. 

An  attempt  is  made  to  bring  this  case  within  the  rule  announced 
in  Thompkins  v.  Triplett,  23  Ky.  Law  Rep.,  305,  and  Dearing  v.  Veal, 
25  Ky.  Law  Rep.,  1809;  but  it  is  easily  distinguishable  from  both 
of  those  cases.  In  the  Triplett  case,  the  husband  of  Mrs.  Triplett 
applied  to  Thompkins  to  loan  him  money,  which  he  refused  to  do, 
but  told  him  he  would  lend  it  to  his  wife — ^thereupon  Triplett  procured 
his  wife's  signature  to  the  note  and  delivered  it  to  Thompkins.  and 
the  court  held  that  Mrs.  Triplett  had  constituted  her  husband  as 
agent  to  deliver  the  note  and  receive  the  money,  and  that  she  was 
bound  by  the  representations  he  made  as  her  agent.  The  wife  did 
not   In  any  sense  become  the  surety  of  her  husband,  nor  was  her 
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V.  

note  or  the  proceeds  thereof  used  to  take  up  any  note  that  Thomp- 
kins  held  against  her  husband.  The  lending  of  the  money  to  Mrs. 
Triplett  was  an  original  transaction.  It  was  treated  by  the  court 
as  if  she  had  herself  applied  to  Thompkins  for  the  loan  and  executed 
to  him  her  note  and  obtained  the  money  thereon.  In  the  Dearing 
case,  under  facts  very  similar  to  the  Triplett  case,  the  court  followed 
it. 

There  is  no  conflict  whatever  between  the  principles  herein  an- 
nounced and  those  laid  down  in  the  Triplett  and  Dearing  cases. 
There  could  not  well  be  any,  because  the  essential  facts  that  are  de- 
cisive points  in  the  cases  are  Radically  different.  If  the  appellant 
bank,  as  an  original  transaction,  had  loaned  to  Mrs.  Tierney  |3,500, 
upon  her  application  therefor,  in  person  or  by  agent  duly  authorized, 
she  could  not,  as  against  the  bank,  interpose  the  defense  that  the 
money  had  been  applied  to  the  payment  of  her  husband's  debts  due 
to  other  persons,  or  the  defense  that  her  husband  had  taken  the 
money  from  her  and  appropriated  it  to  his  own  use,  or  the  defense 
that  she  did  not  receive  the  use  or  benefit  of  the  money.  But,  this 
is  not  the  state  of  facts  we  are  dealing  with.  Here,  the  money  ob- 
tained by  the  wife,  on  her  note  from  the  creditor  of  the  husband 
was  applied  by  the  creditor  to  discharge  the  husband's  debt.  So  far 
as  the  legal  effect  of  the  transaction  upon  the  wife  is  concerned,  it 
was  precisely  the  same  as  if  she  had  signed  her  name  as  surety 
for  her  husband  upon  a  note  Executed  by  him  to  the  bank.  If  the 
bank  could  hold  her  liable  upon  her  note,  accepted  by  it  for  the 
purpose  of  discharging  a  debt  due  it  by  her  husband,  we  are  unable 
to  perceive  why  it  could  not  hold  her  liable  if  she  had  signed  her 
husband's  note  as  surety  for  the  same  debt.  If  the  statute  can.  In 
this  way  be  evaded;  it  might  as  well  not  have  been  enacted,  as  it 
is  plain  that  It  would  not  accomplish  the  purpose  for  which  it 
was  intended.  If  the  argument  made  by  counsel  for  appellant  were 
sound,  then  the  creditor  of  the  insolvent  husband  could  secure  his 
debt  by  taking  in  its  place  the  obligation  of  the  wife,  and  thereby 
bind  her  estate,  although  if  the  husband  executed,  with  his  wife  as 
surety,  his  obligation  to  pay  the  debt  or  demand,  she  would  not  be 
liable  thereon.  When  the  creditor  of  the  husband  takes,  in  satis- 
faction of  his  debt,  the  obligation  of  the  wife,  the  wife  is  in  effect 
becoming  the  surety  of  the  husband,  and  the  creditor  accepts  her  note 
with  the  intention  of  looking  to  her  for  its  payment.  The  fact  that 
it  is  the  creditor  of  the  husband  that  advances  the  money  to  the 
wife  to  pay  to  him  her  husband's  debt,  or  that  he  accepts  the  obli- 
gation of  the  wife  in  discharge  of  the  debt  of  her  husband,  or  takes 
her  as  surety  for  her  husband  to  better  secure  a  loan  made  to  him, 
is  the  essential  thing  that  places  his  relation  to  the  transaction 
in  a  different  attitude  from  that  of  the  person  who  as  an  original 
business  proposition,  lends  the  wife  money  to  do  with  as  she  pleases, 
and  who  derives  no  benefit  or  advantage  except  such  as  grows  out 
of  the  interest  or  profit  he  may  secure  from  the  loan  of  the  money. 
When  the  wife  executes  her  note  to  take  up  the  debt  of  her  hus- 
band or  borrows  from  the  creditor  of  the  husbapd  on  her  own  obli- 
gation the  money,  and  hands  it  to  him  to  pay  her  husband's  debt, 
she  is,  in  the  meaning  of  the  statute,  assuming  the  debt  of  another, 
the  same  as  if  her  name  was  signed  as  surety  to  a  writing  promis- 
ing to  pay  the  debt.  The  form  of  the  transaction  will  not  be  allowed 
to  defeat  the  statute,  when  the  substance  is  an  evident  attempt  to 
evade  it.  This  rule  will  not  impair  or  interfere  with  the  power  of 
a  married  woman  to  borrow  money  or  contract  indebtedness  in  the 
ordinary  course  of  business,  or  charge  the  person  from  whom  she 
obtains  it  with  notice  of  the  use  to  which  it  is  put,  unless  he  be  the 
husband's  creditor  and  the  money  is  borrowed  from  him  to  pay  the 
husband's  debt. 
Wherefore,   the  Judgment  of  the  lower  court   is  affirmed. 


Ballard's  adh'x  v.  l.  a  n.  b.  s.  go.  423 

ballard's  adm'x  v.  l.  &  n.  r.  r.  co. 

(Filed  May  7,  1908— To  be  reported.) 

1.  Masrer  and  Servant — Injury  to  Servant — Prank  of  Fellow-Ser- 
vant— Liability  of  Master — While  two  fellow-servants  were  at  work 
at  a  machine  shop,  one  of  them,  as  a  prank,  turned  compressed  air 
on  the  other  from  a  hose  used  therein,  which  entered  his  bowels 
through  his  rectum,  causing  his  death,  for  which  suit  was  brought 
against  the  master  by  the  administratrix  of  the  deceased  servant. 
Held — ^That  the  master  is  responsible  only  for  the  acts  of  the 
servant  in  the  scope  of  his  employment. 

2.  Same — The  master  in  selecting  his  servants  is  not  required 
to  take  into  consideration  the  pranks  they  may  play  on  their  fel- 
low-servants outside  the  scope  of  their  duties,  unless  they  use  an 
instrument  that  is  dangerous,  and  the  masjter,  with  the  knowledge  of 
its  deadly  character,  has  failed  to  exercise  such  care  as  a  man  of 
ordinary  prudence  would  do  In  keeping  it  so  that  it  would  not  do  any 
injury. 

3.  S"m€ — The  master  mus*  exercise  ordinary  care  in  the  selec- 
tion of  his  servants,  and  if  he  fails  to  exercise  such  care  and  one 
of  the  servants  is  injured  by  the  incapacity  of  another  servant,  the 
master  is  liable,  but  such  incapacity  must  relate  to  the  duties  re- 
quired by  the  master  of  the  servant. 

4.  Same — If  a  fellow-servant  is  entirely  competent  to  discharge 
the  duties  assigned  him  by  his  master,  and  he  should,  without  au- 
thority from  the  master,  undertake  to  do  things  beyond  the  scope 
of  his  employment,  the  master  would  not  be  responsible  for  his 
negligence  in  these  matters,  on  the  ground  that  he  was  not  a  suit- 
able person  for  that  service. 

L.  B.  Herrington  and  Smith  A  Smith  for  appellant. 
Benjamin  D.  Warfield  and  John  T.  Shelby  for  appellee. 
Appeal   from   Madison   Circuit   Court. 
Opinion  of  the  court  by  Judge  Hobson,  affirming. 

Appellant,  as  administratrix  of  John  Ballard,  instituted  this  action 
to  recover  against  the  L.  &  N.  Railroad  Company  for  the  death  of 
her  intestate.  The  circuit  court  sustained  a  demurrer  to  the  peti- 
tion and  she  appeals. 

The  facts  set  up  in  the  petition  are  these:  John  Ballard  was  an 
apprentice  in  the  defendant's  machine  shop  at  Corbin,  Kentucky. 
He  was  an  infant  and  had  been  in  the  shop  only  three  days.  There 
was  another  apprentice  in  the  shop  whose  name  was  Hodge.  While 
Ballard  was  engageil  in  his  duties,  Hodge  slipped  up  behind  him 
with  a  compressed  aid  hose  and  turned  the  high  pressure  of  air 
from  the  hose  into  Ballard's  rectum,  the  air  entering  his  bowels 
and  rupturing  them  in  such  a  way  that  he  died  shortly  afterwards. 
Hodge  had  been  serving  his  apprenticeship  in  the  shop  for  about 
two  years.  He  turned  the  air  hose  on  Ballard  as  a  prank.  The  super- 
intendent of  the  shop,  under  whom  both  Hodge  and  Ballard  worked, 
had  knowingly  permitted  Hodge  and  the  other  appfrentice  boys  in 
the  shop  to  use  this  hose  in  a  dangerous  manner.  The  defendant 
knew  that  the  hose  was  a  dangerous  appliance.  Hodge  had  been 
using  the  compressed  aid  hose  in  a  playful  manner  while  on  duty 
with  the  defendant  for  sometime  prior  to  Ballard's  death.  The 
defendant  knew  this  and  permitted  it  without  warning,  restraining  or 
discharging  Hodge.  Hodge  was  a  careless,  reckless  and  stupid  boy, 
and  utterly  unfit  to  be  working  around  or  handling  this  dangerous 
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air  hose,  or  dangerous  compressed  air.  The  defendant  knew  this 
or  could  have  known  it  by  the  exercise  of  ordinary  care.  The  de- 
fendant, knowing  of  the  careless,  reckless  and  dangerous  disposi- 
tion of  Hodge,  and  knowing  of  his  conduct  In  connection  with  the 
use  of  the  dangerous  compressed  air,  negligently  retained  him  in  Its 
employ,  and  negligently  failed  to  exercise  proper  and  reasonable 
supervision  over  his  acts  and  conduct  while  in  defendant's  service, 
and  negligently  exposed  John  Ballard  to  the  dangers  and  hazards  of 
working  with  this  reckless,  unsafe  and  unfit  servant,  dangers  which 
were   unknown   to   Ballard   and   from   which  he   lost   his   life. 

In  Sullivan  v.  L.  &  N.  R.  R.  Company,  115  Ky.,  447,  the  foremau 
of  a  switching  crew,  as  a  prank,  put  a  torpedo  on  the  track  in  front 
of  the  engine,  to  alarm  one  of  the  hands  working  with  him.  The 
torpedo  went  off  and  a  piece  of  it  struck  the  hand  in  the  leg;  he 
sued  the  railroad  to  recover  damages.  It  was  held  that,  as  the  fore- 
man was  discharging  no  duty  to  the  master  in  placing  the  torpedo 
on  the  track,  but  was  merely  playing  a  prank  on  one  of  the  men 
working  with  him,  the  master  was  not  responsible  for  the  acts  of 
the   servant  not  done  in  his  service. 

In  L.  &  N.  R.  R.  Company  v.  Routt,  25  Rep.,  887,  the  fireman  in 
a  locomotive  intentionally  threw  a  lump  of  coal  at  the  plaintiff, 
who  was  standing  on  the  side  of  the  track,  intending  to  hit  him  with 
the  coal;  in  thus  throwing  the  coal  he  was  discharging  no  duty  which 
he  owed  to  the  master,  and  it  was  held  that  the  railroad  company 
was   not   answerable. 

In  Railroad  Company  v.  Cooper.  88  Tex.,  607,  the  engineer  and 
fireman  intended  to  play  a  practical  joke  on  Cooper  by  injecting 
water  into  his  pockets  through  a  hose,  and,  by  mistake  turned  on 
hot  water  and  steam,  he  was  badly  burned  and  brought  suit  against 
the  railroad  to  recover  for  his  injuries.  It  was  held  that  he  could 
not  recover. 

In  Galveston,  &c..  Railroad  v.  Currie,  96  S.  W.,  1073,  the  Supreme 
Court  of  Texas  had  before  it  a  case  very  similar  to  this.  In  that  case 
the  foreman  of  the  shop,  who  had  a  crew  of  men  under  hlro.  as  a 
prank,  turned  the  air  hose  on  one  of  the  men,  and  when  he  jumped, 
turned  it  on  another.  No  bad  effect  was  seen  at  the  time,  but  sub- 
sequently the  man  died  from  the  air  having  entered  the  rectum  and 
ruptured  the  bowels.  In  that  case  the  only  physician  who  was 
examined  as  a  witness,  testified  that  he  had  not  believed  such  a 
thing  could  be  possible,  and  that  it  was  the  most  remarkable  accident 
of  which  he  had  ever  heard.  It  was  there  held  that  the  master 
was  not  responsible  for  the  servant's  prank. 

It  is  earnestly  insisted,  however,  that  this  case  differs  from  all 
of  those  cited  in  this,  that  it  is  alleged  here  that  Hodge  was  a  care- 
less, reckless  and  stupid  boy,  utterly  unfit  to  handle  the  air  hose, 
and  that  the  defendant  knew  of  his  incapacity  and  knew  that  he  was 
in  the  habit  of  using  the  hose  in  a  playful,  improper  and  reckless 
manner.  Ballard  and  Hodge  were  fellow-servants.  The  master  is 
responsible  only  for  the  acts  of  the  servant  within  the  scope  of 
his  employment.  The  master  must  exercise  ordinary  care  in  the 
selection  of  his  servants  and  if  he  fails  to  exercise  such  care,  and 
one  of  the  servants  is  injured  by  the  incapacity  of  another  servant, 
the  master  is  liable,  but  the  incapacity  of  the  fellow-servant  must 
relate  to  the  duties  required  of  him  by  the  master.  If  the  fellow- 
servant  is  entirely  competent  to  discharge  the  duties  assigned  him 
by  the  master  and  he  should,  without  authority  from  the  master, 
undertake  to  do  things  beyond  the  scope  of  his  employment,  the 
master  would  not  be  liable  for  his  negligence  in  these  matters  on 
the  ground  that  he  was  not  a  suitable  person  for  that  service. 
Boys  are  employed  as  apprentices  in  all  shops  and  yet  there  are 
in  all  shops  many  duties  that  may  not  safely  be  entrusted  to  these 
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boys,  and,  if  a  boy  should  Toluntarily  leave  the  scope  of  the  duty 
assigned  him  by  the  master  without  authority,  the  master  would 
not  be  liable  to  a  fellow-servant  who  was  injured  by  reason  of  his 
incapacity  to  do  the  work  which  he  had   thus  wrongfully  assumed. 

It  Is  not  shown  in  the  petition  that  the  use  of  the  air  hose  was 
part  of  Hodge's  dnty.  The  fair  inference  from  the  petition  is  that 
Hodge  only  used  the  air  hose  to  play  pranks.  If  he  bad  used  the 
water  hose,  supposing  that  he  was  turning  on  cold  water,  and  ha«i. 
in  fact,  turned  on  hot  water,  thus  burning  Ballard,  ijianifestly  the 
railroad  would  not  be  answerable,  simply  because  the  hot  water 
was  a  dangerous  agency,  and  it  had  retained  Hodge  in  its  employ- 
ment, knowing  that  he  was  in  the  habit  of  turning  the  hcse  on  the 
other  boys,  as  a  pranki  Compressed  air  is  used  in  all  shops  to  blow 
away  the  filings  or  cuttings,  so  that  the  progress  made  by  the  tools 
may  be  seen.  It  is  ordinarily  entirely  harmless;  if  turned  on  a  person 
at  any  other  point  than  near  the  rectum,  it  simply  stings  a  little: 
and  that  the  air,  when  striking  near  the  rectum,  would  go  through 
the  clothes  and  into  the  rectum  to  such  an  extent  as  to  rupture  the 
bowels,  would,  perhaps,  never  occur  to  any  one  who  had  not  heard 
of  the  possibility  of  such  an  accident.  Compressed  air  is  no  more 
dangerous  than  the  tools  ordinarily  furnished  to  the  men  to  work 
with  in  shops;  one  apprentice  might  hurt  another  with  his  hammer. 
or  with  a  piece  of  iron,  in  playing  a  prank  on  him.  No  shop  can 
be  conducted  without  agencies  that  are  more  or  less  dangerous  when 
improperly  used,  and  the  master  is  not  responsible  if  an  apprentice 
gets  hold  of  some  tool  not  committed  to  him  and  uses  it  in  a  way 
to  hurt  another  In  playing  a  prank  on  him;  unless  the  danger  was  so 
imminent  that  a  person  of  ordinary  prudence  would  have  guarded 
against  it.  Dangerous  instrumentalities  like  nitroglycerine  or  dyna- 
mite must  be  carefully  kept  and  should  not  be  put  where  Ignorant 
or  reckless  persons  may  injure  others  with  them,  but  a  compressed 
air  hose  Is  not  a  deadly  thing,  and  the  same  rule  that  would  apply 
to  a  dynamite  cartridge  or  package  of  nitroglycerine  can  not  be 
applied  to  it.  An  air  hose  is  as  common  a  tool  in  a  shop  as  a  lathe 
or  furnace,  and  there  are,  in  nearly  all  shops,  apprentices;  nor  is  it 
uncommon  that  apprentices  play  pranks  on  one  another. 

The  sum  of  all  the  facts  alleged  Is  about  this;  that  Hodge,  in  using 
an  air  hose,  as  a  prank,  on  Ballard,  caused  his  death,  when  there 
was  nothing  in  the  appearance  of  the  thing  to  suggest  danger  to  him. 
or  to  Ballard,  and  when,  in  so  doing,  he  was  discharging  no  duty  to 
the  defendant.  When  the  master  has  selected  fellow  servants  com- 
petent to  discharge  the  duties  assigned  to  them,  he  Is  not  responsible 
for  an  injury  which  they  may  do  in  a  prank,  outside  of  their  duties; 
unless  they  use  an  instrument  that  was  dangerous,  and  the  master, 
with  knowledge  of  the  deadly  character  of  the  thing,  has  failed  to 
exercise  such  care  as  a  man  of  ordinary  prudence  would  exercise  in 
keeping  it  so  that  it  would  not  do  Injury.  The  master,  in  selecting 
his  servants,  is  not  required  to  take  into  consideration  the  pranks  one 
servant  may  play  on  his  fellows,  outside  of  the  scope  of  his  duties. 
The  master  has  no  right  to  control  his  servant  outside  of  his  service, 
as  to  the  pranks  he  may  play  on  his  fellows.  As  to  these,  the  master 
Is  under  no  greater*  responsibility  to  the  fellow-servants  than  to  a 
stranger.  If  Ballard  had  not  been  In  the  service  of  the  railroad  com- 
pany, it  would  hardly  be  maintained  that  the  company  would  be 
responsible  to  him  on  the  facts  alleged.  Dangerous  agencies  mus*^^ 
not  be  entrusted  to  unfit  hands,  and  proper  care  must  be  exercised 
to  protect  others  from  them.  But  the  duty  to  guard  a  dangerous 
agency,  in  the  sense  in  which  the  terms  are  used  in  the  rule  referred 
to,  does  not  extend  to  such  a  thing  as  an  air  hcse,  on  the  facts  shown. 
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An  air  hose  is  an  instrument  so  familiar  and  usually  so  harmless  tbat 
we  do  not  see  bow  this  principle  can  be  applied  to  it. 

Judgment  affirmed. 

Whole  court  sitting. 

Judge  Nunn  dissentiog. 
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CITY   OP  OWENSBORO  v.  LOSSIE. 
(Piled  May  8,  1908— To  be  reported.) 

1.  Municipalities— Public  Common  Nuisance — Omitting  Legal  Duty 
Required  for  Common  Good — A  common  or  public  nuisance  is  one 
that  affects  the  people  at  large,  and  is  a  violation  of  a  public  right, 
either  by  a  direct  encroachment  upon  public  property,  or  by  doing 
some  act  which  tends  to  the  common  injury,  or  by  omitting  to  do. 
in  the  discharge  of  a  legal  duty,  that  which  the  common  good  requires. 

2.  Street  Improvement — Property  Owners — Common  Law  Liability — 
Statutory  Requirements — There  is  no  common  law  liability  on  the 
part  of  abutting  property  owners  to  pay  for  street  Improvements. 
The  only  liability  is  that  imposed  by  statute.  The  general  rule  is. 
that  when  a  power  Is  conferred  upon  a  municipal  corporation,  and 
the  manner  in  which  It  is  to  be  exercised  is  prescribed,  such  mode 
must  be  pursued. 

3.  Same — Abatement — Jurisdiction  of  Courts — In  addition  to  the 
ordinary  remedies  by  Indictment  and  abatement,  a  court  of  equity 
will  often  take  jurisdiction  of  a  public  nuisance,  such  as  the  unlawful 
obstructing  of  a  public  highway,  and  restrain  or  enjoin  acts  prejudicial 
to  the  interests  of  the  community.  The  jurisdiction  of  the  court.  In 
such  cases,  is  founded  upon  the  greater  promptitude  and  efficiency  of 
the  remedy,  as  well  as  the  desirability  of  preventing  irreparable 
mischief  and  vexatious  litigation. 

4.  Same — Abating  Nuisance — Mandatory  Injunction — Under  section 
3290,  sub-section  7,  Kentucky  Statutes,  relating  to  cities  of  the  third 
class,  authorizing  the  common  council  "to  open,  alter,  abolish,  widen, 
extend,  establish,  grade,  pave,  or  otherwise  Improve  and  keep  in 
repair,  streets  and  sidewalks,  or  have  the  same  done,"  the  only 
liability  created  by  these  sections  and  by  sections  3449  to  3452. 
inclusive,  is  the  liability  on  the  part  of  the  abutting  property  owner 
to  pay  for  the  improvements,  after  they  have  been  made,  and  a 
mandatory  injunction  will  not  lie  to  compel  a  property  owner,  in 
such  city,  to  construct  a  sidewalk  and  abate  a  nuisance  suffered  by 
his  failure  to  do  so. 

George  W.  Jolly  for  appellant. 

Wilfred  Carico  for  appellees. 

'    Appeal?  No.  2  and  No.  3  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  ConMnissioner,  affirming. 

These  two  appeals  involve  the  same  questions,  and  will  be  con- 
sidered together.  The  suits  were  brought  by  the  city  of  Owensboro 
against  appellees,  to  compel  them,  by  mandatory  injunction,  to 
remedy  nuisances  suffered  by  them  to  exist  in  front  of  their  respective 
lots,  by  failing  and  refusing  to  excavate  the  dirt  projecting  above 
the  level  of  the  walks,  and  put  down  cement  walks  in  front  of  their 
property,  as  required  by  ordinances  of  the  city,  in  conformity  with 
a  new  grade  established  by  the  common  council. 
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Appellee  LoBsie*s  property  lies  on  the  east  side  of  Mulberry  street, 
between  Second  and  Third  streets,  about  midway  of  the  square. 
Mulberry  street  was  macadamized  by  the  city  in  the  year  1901.  The 
ordinance  required  the  property-holders  on  both  sides  of  Mulberry 
street,  from  Second  street  southward  to  Fifth  street,  to  build  cement 
sidewalks.  All  the  abutters  on  the  east  side  of  Mulberry  street, 
between  Second  and  Third  streets,  north  and  south  of  Lossie's  lot, 
complied  with  the  ordinances  requiring  the  construction  of  such 
walks  on  the  new  grade.  This  left  the  old  sidewalk,  in  front  of  her 
property,  about  two  feet,  at  the  north  line  of  her  lot,  and  eighteen 
inches,  at  the  south  line,  above  the  cement  walk;  the  lot  having  a 
frontage  of  eighty-three  and  a  half  feet.  It  is  charged  that  this  left 
the  street  in  a  condition  not  only  inconvenient  to  public  travel,  but 
actually  dangerous  to  pedestrians. 

Hope's  lot  lies  on  the  east  side  of  Clay  street,  between  Fifth  and 
Seventh  streets,  and  has  a  frontage  of  forty-three  feet.  A  macadam 
street,  with  curbs  and  gutters,  was  constructed  in  front  of  his  prop- 
erty in  1901.  The  ordinance  required  the  construction  of  a  six-foot 
cement  walk  in  front  of  all  property,  on  both  sides  of  Clay  street, 
from  second  to  Seventh  street.  All  property-holders  lying  north  and 
south  of  Hope's  lot.  on  the  east  side  of  Clay  street,  complied,  and 
built  their  walks.  This  left  the  old  sidewalk,  in  front  of  Hope's  lot, 
two  feet  higher  than  the  walk  north  and  south  of  said  lot;  thus 
making  an  abrupt  offset  of  two  feet  at  the  north  and  south  sides  of 
his  lot,  which  is  alleged  to  be  dangerous  to  public  travel  on  the  street. 

The  ordinances  of  the  city,  after  prescribing  the  streets  and  the 
specifications  for  the  sidewalks,  contain  the  following  provision: 

"That  the  pavements  required  to  be  constructed  under  the  pro- 
visions of  said  ordinance  finally  passed  May  20th,  1901,  and  the 
amendments  thereto,  and  under  the  provisions  of  this  ordinance 
shall  all  be  constructed  as  soon  as  practicable,  and  before  the  first  day 
of  October,  A.  D.,  1902.  But  the  failure  or  neglect  of  any  person 
to  comply  with  the  provisions  of  this  ordinance  as  to  the  construction 
of  said  pavement  before  said  dates,  shall  not  have  the  effect  to  exoner- 
ate such  person  from  a  full  compliance  herewith." 

The  ordinances  further  have  a  provision  to  the  effect  that  the 
concrete  or  cement  walks  required  to  be  constructed  "shall  be  imme- 
diately constructed  at  the  cost  and  expense  of  the  owners  of  the  lots 
and  parcels  of  ground  abutting  on  said  improvements;  and  the  cost 
and  expense  of  such  construction  of  said  concrete  or  cement  pavements 
♦  ♦  ♦  shall  be  apportioned  against  each  lot  or  parcel  of  ground  so 
abutting  thereon,  according  to  the  number  of  feet  each  person  may 
own,  abutting  or  in  front  of  said  improvement.  And  a  lien  shall  exist 
on  said  ground  so  fronting  on  said  improvement  for  the  cost  and 
expense  thereof  in  front  of  such  lot  or  parcel  of  ground." 

The  ordinances  further  provide  that  it  shall  be  the  duty  of  the 
mayor  to  enter  into  contracts,  upon  the  best  and  most  advantageous 
'terms,  for  the  construction  of  said  work:  that  the  work  contracted 
to  be  done  shall  be  performed  under  the  supervision  of  the  mayor 
and  the  city  engineer,  and  subject  to  the  acceptance  of  the  common 
council;  that  it  shall  be  the  duty  of  the  city  engineer  to  make  out  and 
report  to  the  common  council  complete  and  accurate  estimates  and 
apportionments  of  the  cost  of  said  work  and  improvement  against 
the  owners  of  the  property  liable  to  pay  the  same,  designating  therein 
each  one's  respective  liability. 

The  foregoing  facts  appear  from  the  petitions,  each  of  which  con- 
cludes with  a  prayer  asking  that  the  defendants  therein  be  required 
to  construct  a  sidewalk  in  front  of  his  property,  as  provided  by  the 
ordinances.  The  trial  court  sustained  a  demurrer  in  each  instance. 
and  dismissed  the  petitions  of  the  city;  from  which  Judgments  it 
appeals. 
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For  appellant  it  is  InslBted  that  the  common  coimcll  Is  given 
plenary  power  over  the  streets  of  the  city;  that  it  may  require  the 
streets  and  sidewalks  to  be  constructed,  re-constructed.  &c..  by  the 
property  owners  abutting  on  the  streets,  and  may  also  assess  the 
costof  the  improvement  by  the  frontage,  &c.:  that  it  is  'he  duty  of  the 
city,  aside  from  these  charter  provisions,  to  see  to  it  that  the  streets 
are  kept  in  a  reasonably  safe  condition  for  public  use;  that  If  it 
fails,  it  is  liable  to  indictment  and  civil  suits  for  any  injury  sustained 
by  any  individual  caused  by  lis  negligent  failure  to  maintain  the 
streets  in  a  reasonably  safe  condition;  that  this  control  of  the  streets, 
together  with  its  duty  to  keep  them  in  a  reasonably  safe  condition, 
and  its  liability  for  a  failure  so  to  do,  Invest  the  city  with  such  an 
interest  in  the  streets  as  will  enable  it  to  maintain  a  suit  in  equity 
to  compel  one  who,  in  violation  of  a  local  law,  obstructs,  or  suffers  the 
street  to  be  obstructed,  or  refuses  to  remove  the  obstruction,  by  per- 
forming a  duty  which  the  law  enjoins. 

It  may  be  conceded  that,  in  addition  to  the  ordinary  remedies  by 
indictment  and  abatement,  a  court  of  equity  will  often  take  jurisdic- 
tion of  a  public  nuisance,  such  as  the  unlawful  obstruction  of  a  high- 
way, and  restrain  or  enjoin  acts  prejudicial  to  the  interests  of  the 
community.  The  jurisdiction  of  a  court  of  equity  in  such  cases  is 
founded  upon  the  greater  promptitude  and  efficacy  of  the  remedy, 
as  well  as  the  desirability  of  preventing  irreparable  mischief  ^nd 
vexatious  litigation.  And  the  liability  of  a  town  or  city  to  pay  dam- 
ages for  injuries  caused  by  the  obstruction  is  a  sufficient  Interest  to 
entitle  the  town  or  city  to  maintain  a  suit  in  equity  to  enjoin  an 
obstruction  which  constitutes  a  nuisance,  although  it  does  not  own 
the  fee.  (Elliott  on  Roads  and  Streets,  section  664;  Watertown  v. 
Cowen,  4  Paige  Ch.,  510;  Burlington  v.  Schwartzman,  52  Conn.,  181: 
Railway  Co.  v.  Chicago.  96  111.,  620;  San  Francisco  v.  Buckman,  lit 
Cal.,  25;  Dillon  on  Mun.  Corps.,  sections  659,  660;  Smith  on  Mod. 
Mun.  Corps.,  section  1094.) 

A  common  or  public  nuisance  is  one  that  affects  the  people  at 
large,  and  is  a  violation  of  a  public  right,  either  by  a  direct  encroach 
ment  upon  public  property  or  by  doing  some  act  which  tends  to  the 
common  injury,  or  by  omitting  to  do,  in  the  discharge  of  a  legal 
duty,  that  which  the  common  good  requires.  (Am.  &  EJng.  Ency.  of 
Law,  2d  edition,  volume  21,  page  683.) 

Thus  it  will  be  seen  that  a  nuisance  may  be  created  by  a  positive 
act  on  the  part  of  the  offender,  or  by  neglecting  to  perform  a  duty 
imposed  by  law.  In  these  cases  it  is  not  contended  that  appellees 
created  a  nuisance  by  any  positive  act  on  their  part.  They  did  not 
place  a  dangerous  obstruction  in  the  streets.  The  only  theory,  then, 
upon  which  the  chancellor  could  act,  would  be  that  they  created  a 
nuisance  by  failing  to  comply  with  a  legal  duty.  It  is  even  doubtful 
if  the  common  council,  by  the  ordinances  involved  herein,  has  itself 
imposed  upon  the  property  owners  the  duty  of  constructing  the  side- 
walks in  question.  It  seems  to  us  that  the  ordinances  should  be  con- 
strued in  the  light  of  the  power  and  authority  given  to  the  common 
council;  and  if  that  be  done,  it  is  certain  that  the  purpose  of  the 
ordinances  was  to  follow  the  manner  and  form  provided  by  the 
statute. 

But  even  conceding  that  the  ordinances  themselves  imposed  upon 
the  property  owners  the  duty  of  constructing  the  sidewalks,  did  the 
common  council  have  the  power  to  impose  this  duly?  By  section 
3449,  Kentucky  Statutes,  it  is  provided  that  the  common  council 
"shall  have  power  to  pass  ordinances  to  require  the  improvement  of 
streets  and  alleys,  subject  to  the  mode  and  manner  herein  designated.'* 
This  section  further  provides  that  the  work  shall  be  done  at  the  cost 
of  the  owner  or  owners  of  the  ground  fronting  such  improvement; 
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and  a  lien  Is  created  on  said  ground  for  the  cost  thereof.  Section 
3450  makes  it  the  duty  of  the  mayor  to  enter  into  a  contract  with 
any  person  or  persons  offering  or  agreeing  to  do  the  work  required 
to  be  done  by  the  ordinance,  upon  the  best  and  most  advantageous 
terms.  Section  3451  requires  that  the  work  shall  be  done  under  the 
supervision  of  the  mayor  and  engineer,  and  subject  to  ihe  acceptance 
of  the  common  council.  This  section  also  makes  it  the  duty  of  the 
engineer  to  make  out  and  report  to  the  common  council  complete 
and  accurate  estimates  and  apportionments  of  the  cost  of  said  work 
and  improvements  against  the  owners  of  property  liable  to  pay  the 
same,  designating  each  one's  respective  liability.  Section  3452  pro- 
vides that  when  the  common  council  shall  have  passed  an  ordinance 
requiring  the  improvement  to  be  made,  and  when  a  contract,  in 
pursuance  to  such  ordinance,  shall  be  executed  and  ratified  as  afore- 
said, and  the  common  council  shall  have  received  the  report  of  the 
engineer  estimating  and  apportioning  the  cost  of  the  work,  and,  by 
order  or  resolution,  shall  have  received  said  work  as  done,  then  the 
liability  of  the  owners  of  the  property  chargeable  with  the  cost  of 
said  work  shall  be  fixed,  and  there  shall  be  a  lien  on  the  property  for 
same. 

The  sections  above  referred  to  provide  for  the  construction  of  side- 
walks, the  manner  In  which  the  work  shall  be  done,  how  completed, 
received  and  approved  by  the  common  council,  and  for  the  creation 
of  a  lien  upon  abutting  property.  In  these  sections  is  embraced  the 
whole  statutory  law  imposing  liability  upon  property  owners.  While 
section  3449  does  provide  that  the  common  council  shall  have  power 
to  pass  ordinances  requiring  the  Improvement  of  streets  and  alleys, 
It  further  provides  that  the  power  so  to  require  is  subject  to  the 
mode  and  manner  therein  designated.  That  section  and  those  which 
follow  show  conclusively  that  the  only  manner  and  mode  therein 
contemplated  was  that  the  mayor  should  enter  Into  a  contract  for  the 
work,  and  that  the  cost  thereof  should  be  assessed  ag&lnst,  and  be 
a  lien  on,  the  property  abutting  the  improvement. 

The  doctrine  Is  well  settled  that  there  Is  no  common  law  liability 
on  the  part  of  abutting  property  owners  to  pay  for  street  improve 
ment.  The  only  liability  is  that  imposed  by  statute.  The  general  rule 
Is,  that  when  a  power  is  conferred  upon  a  municipal  corporation, 
and  the  manner  in  which  It  is  to  be  exercised  is  prescribed,  such 
mode  must  be  pursued.  (Am.  &  Eng.  Ency.  of  Law,  2d  edition,  vol- 
ume 20,  page  1142.) 

It  is  true,  the  common  council  of  the  city  of  Owensboro  is  given 
power  and  control  over  the  streets  of  the  city,  and  may  require  the 
streets  and  sidewalks  to  be  constructed,  re-constructed,  &c.  This 
authority  is  contained  in  section  3290,  Kentucky  Statutes,  which  is 
as  follows: 

"The  common  council  of  each  of  said  cities  shall,  within  the  limita- 
tions of  the  Constitution  of  the  State  and  this  act,  have  power  by 
ordinance: 

"Sub-section  7.  To  open,  alter,  abolish,  widen,  extend,  establish, 
grade,  pave  or  otherwise  improve,  clean,  sprinkle  and  keep  In  repair, 
streets,  alleys,  lanes,  avenues  and  sidewalks,  or  to  have  the  same 
done."    ♦    ♦    ♦ 

From  the  above,  it  will  be  seen  that  the  common  council  is  given 
the  power,  within  the  limitations  of  the  Constitution  and  acts  relating 
to  dtleg  of  the  third  class,  to  Improve  streets.  The  limitations  referred 
to  are  found  in  sections  3449  to  3452,  Inclusive,  of  the  Kentucky 
Statutes.  As  before  stated,  the  only  liability  created  by  those  sec- 
tions is  the  liability  on  the  part  of  the  abutting  property  owners  to  pay 
for  the  improvements  after  they  have  been  made.  This  liability  is 
not  even  a  personal  liability:   it  is  imposed  only  on  the  property  of 
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the  abutting  owners,  and  Is  secured  by  Hen  thereon.  Assuming,  then, 
that  the  ordinances  In  question  imposed  upon  appellees  the  duty  ot 
constructing  sidewalks  in  front  of  their  premises  (a  proposition  whicii 
is  doubtful  In  the  extreme),  the  common  council  did  not  hare  the 
authority  so  to  provide,  for  such  power  is  not  given  by  the  charter 
of  cities  of  the  third  class.  That  being  the  case,  the  nuisance  com- 
plained  of  did  not  result  from  the  negligence  of  the  appellees  in 
failing  to  perform  a  duty  imposed  by  law.  The  law  did  not  Impose 
upon  them  the  duty  of  constructing  the  sidewalks  in  question;  it 
went  no  further  than  to  provide  a  lien  against  their  property  for  the 
cost  thereof,  after  the  work  had  been  done  under  contract  made  by 
the  mayor.  The  nuisance,  therefore,  did  not  result  from  any  positive 
acts  or  neglect  of  duty  on  the  part  of  appellees.  It  follows  that  a 
mandatory  injunction  will  not  lie  to  compel  appellees  to  construct 
the  sidewalks  and  abate  the  nuisance  complained  of. 
For  the  reasons  given,  the  Judgment  is  affirmed. 


SOUTHERN  RY.   CO.  IN  KY.  v.   COMMONWEALTH. 

(Filed  May  12,  1908— To  be  reported.) 

Railroads — Freight  Trains — Carrying  Passengers  on  Caboose — Sep- 
arate Caboose  for  White  and  Colored  Passengers — Under  Kentucky 
Statutes,  sections  772a  and  801,  the  carrying  of  passengers  by  a 
railroad  in  a  caboose  attached  to  a  freight  train,  does  not  change  the 
freight  train  into  a  passenger  train,  and  though  a  railroad  comp&ny 
may  allow  both  white  and  colored  passengers  to  ride  in  such  caboose, 
it  is  not  subject  to  indictment  under  Kentucky  Statutes,  section 
795,  for  failing  to  provide  separate  coaches  on  said  trains  for  white 
and  colored  passengers. 

Humphrey  &  Humphrey  and  E.  H.  Gaither  for  appellant. 

James  Breathitt  and  Tom  B.  McGregor  for  appellee. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  reversing. 

Appellant.  Southern  Railway  in  Kentucky,  was  indicted  by  the  grand 
Jury  of  Mercer  county  for  a  violation  of  section  795,  of  the  Kentucky 
Statutes,  requiring  railway  companies  operating  in  this  State  to 
furnish  separate  coaches  or  cars  for  the  travel  or  transportation  of 
white  and  colored  passengers.  An  agreed  statement  of  facts  was 
filed,  and  upon  this  agreed  statement  the  trial  was  had,  without  the 
intervention  of  a  Jury.  Appellant  was  adjudged  guilty,  and  its  fine 
fixed  at  1500.00.  From  a  Judgment  overruling  its  motion  and  grounds 
for  a  new  trial,  the  railway  company  prosecutes  this  appeal. 

The  following  is  the  agreed  statement  of  facts: 

"1st.  That  the  defendant  Is  a  corporation  organized  under  the  laws 
of  the  State  of  Kentucky,  and  operating  a  railroad  in  Mercer  county. 
Kentucky,  one  branch  of  which  runs  from  Harrodsburg  to  Burgin, 
Kentucky. 

"2d.  That  at  the  date  charged  in  the  indictment,  the  defendant 
was  operating  a  freight  train  between  Harrodsburg  and  Burgln.  to 
which  was  attached  a  caboose. 

"3d.  The  defendant's  agents  at  Burgin  and  Harrodsburg  sold  first- 
class  passenger  tickets  to  such  passengers  as  applied  for  tickets. 
colored  and  white,  for  said  freight  train  to  which  said  caboose  was 
attached. 
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.  "4th.  That  the  only  train  run-  upon  said  day,  and  on  other  days, 
and  the  only  car  upon  which  passengers  could  ride,  was  said  caboose 
car;  said  car  was  used  regularly  for  all  passengers  buying  first-class 
passenger  tickets  at  the  depot  in  Burgin  for  Harrodsburg,  and  from 
Harrodsburg  to  Burgin,  and  there  was  no  other  car  attached  to  said 
train,  or  any  other  train  for  passengers,  between  said  points,  at  said 
times  and  days. 

"5th.  That  said  caboose  was  not  divided  into  separate  compart- 
ments, and  there  was  no  sign  upon  said  caboose  car  to  indicate  which 
car  or  compartment  was  intended  for  white  or  colored  passengers. 

"6th.  That  the  said  colored  and  white  people  mentioned  in  the 
indictment  herein  were  passengers  upon  said  caboose  car;  that  they 
held  first-class  passenger  tickets,  sold  by  the  agent  at  the  passenger 
depot,  and  that  there  was  no  other  car  upon  which  they  could  ride 
upon  the  said  tickets  on  the  said  days." 

Section  801,  of  the  Kentucky  Statutes,  is  as  follows: 

"The  provisions  of  this  act  shall  not  apply  to  employes  of  rail- 
roads, or  persons  employed  as  nurses,  or  ofiicers  in  charge  of  prison- 
ers [nor  shall  the  same  apply  to  the  transportation  of  passengers  in 
any  caboose  car  attached  to  a  freight  train]."  (Words  in  brackets 
added  by  amendment  of  March  15,  1894.) 

It  will  be  observed,  from  the  foregoing  section,  that  che  provisions 
of  the  act  in  question  do  not  apply  to  the  transportation  of  passengers 
in  any  caboose  car  attached  to  a  freight  train. 

Section  772a,  of  the  Kentucky  Statutes,  is  as  follows: 

"That  all  corporations,  companies,  persons  or  associations  owning 
and  operating  a  railroad  line  in  this  Commonwealth,  or  any  branch 
of  any  railroad  in  this  Commo wealth,  the  length  of  which  exceeds  five 
miles,  shall  be  required,  and  they  are  hereby  directed,  to  run  at  least 
one  passenger  train  each  way  on  every  day  of  the  year,  Sundays 
excepted,  over  said  line:  Provided,  however.  That  the  operation  of  a 
train  known  as  a  mixed  train,  on  lines  carrying  passengers  and  freight 
for  hire,  on  which  both  passengers  and  freight  are  carried,  if  operated 
in  accordance  with  the  provisions  of  this  act,  shall  be  deemed  a  com- 
pliance therewith:  Provided,  further,  That  the  provisions  of  this  act 
shall  not  apply  to  mere  coal  switches,  or  any  switch  or  branch, 
which  is  chartered  and  used  by  any  corporation,  company  or  person, 
merely  for  the  purpose  of  carrying  freight  or  coals  to  their  main  line 
or  track." 

It  appears,  from  the  agreed  facts,  that  the  only  train  run  on  the 
day  upon  which  it  is  alleged  the  offense  was  committed,  and  other 
days,  and  the  only  car  upon  which  passengers  could  ride,  was  said 
caboose  car;  that  said  car  was  used  regularly  for  all  passengers  buy- 
ing first-class  tickets  at  the  depot  in  Burgin  for  Harrodsburg,  aiid 
from  Harrodsburg  to  Burgin,  and  that  there  was  no  other  car  attached 
to  said  train  for  passengers,  "between  said  points,  at  said  times  and 
days."  It  is  the  contention  of  the  Commonwealth  that  it  was  the 
duty  of  appellant  to  comply  with  the  provisions  of  section  772a,  by 
providing  trains  for  carrying  passengers  as  therein  required;  that, 
as  appellant  provided  no  other  train  for  the  carrying  of  passengers, 
except  a  freight  train  with  the  caboose  attached,  and  regularly  sold 
tickets  to  passengers  to  be  carried  on  this  train,  it  was,  as  a  matter 
of  fact,  carrying  on  a  passenger  traffic  with  the  train  in  question, 
and  that  this,  in  effect;  made  it  a  passenger  train;  that  the  evident 
purpose  of  the  enactment  of  the  law  was  to  compel  railroad  corpora- 
tions doing  a  passenger  traffic,  or  regularly  engaged  in  hauling  pas- 
sengers, to  separate  the  races  by  providing  separate  coaches  or  com- 
partments; it  matters  not  whether  the  passengers  were  regularly 
h&uled  upon  a  regular  passenger  train  or  a  regular  freight  train; 
that  railroads  can  not  evade  the  Separate  Coach  Law  by  equipping 
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tbelr  trains  with  caboose  cars  and  *  hauling  passengers  in  them.  We 
do  not  think,  however,  that  appellant's  failure  to  comply  with  section 
772a,  of  the  Kentucky  Statutes,  or  the  fact  that  It  actually  carries 
passengers  in  a  caboose  attached  to  a  freight  train,  and  provides  no 
other  train  for  the  carrying  of  passengers,  can  alter  the  character 
of  the  train  in  question.  In  other  words,  the  carrying  of  passengers 
in  a  caboose  attached  to  a  freight  train  does  not  change  the  freight 
train  into  a  passenger  train.  The  expressions  "passenger  train"  and 
"freight  train"  have  a  well-defined  meaning.  Section  801  recognizes 
the  right  of  a  railroad  company,  under  certain  conditions,  to  trans- 
port passengers  in  a  caboose  car  attached  to  a  freight  train.  The 
exemption  from  liability  where  passengers  are  carried  In  a  caboose 
attached  to  a  freight  train  was  placed  in  the  statute  by  an  amend- 
ment of  March  15th,  1894.  The  language  is  plain  and  certain.  The 
record  does  not  show  that  any  other  car  in  which  passengers  were 
carried  was  attached  to  the  train.  The  train  was  simply  a  freight 
train,  with  a  caboose  attached.  This,  then,  brings  appellant  withiu 
the  exemption. 

Whether  or  not  appellant  has  been  guilty  of  a  violation  of  section 
772a,  is  a  question  not  now  before  us.  It  is  true,  the  agreed  facts 
show  that  no  passenger  train  was  operated  on  the  branch  road  be- 
tween Harrodsburg  and  Burgin  upon  the  date  mentioned  in  the 
indictment;  but  this  is  not  an  indictment  for  a  failure  to  run  a  pas- 
senger train  each  way  upon  appellant's  road,  under  section  772a. 
Even  if  it  were,  the  agreed  facts  fail  to  show  that  the  branch  road  in 
question  exceeded  five  miles  in  length,  or  that  it  was  not  one  of  the 
branches  or  switches  which  are  exempted  from  the  provisions  of 
that  act.  Furthermore,  if  the  agreed  facts  showed  that  appellant 
was  guilty  of  violating  section  772a,  the  proper  way  to  proceed  would 
be  by  indictment  under  that  section.  The  failure  to  run  a  passenger 
train  each  way  on  appellant's  road  is  not  included  in,  or  in  any  way 
a  part  of,  the  offense  mentioned  in  section  795,  known  as  the 
Separate  Coach  Law.  Appellant  could  not  be  convicted  under  section 
795  for  an  offense  prohibited  by  section  772a. 

Whether  wisely  or  not,  the  Legislature  provided  the  exemption 
contained  in  section  801.  The  agreed  facts  show  that  the  train  in 
question  was  a  freight  train,  and  passengers  were  carried  in  a 
caboose  attached  thereto.  Clearly,  then,  appellant  comes  within  the 
exemption,  and  we  are,  therefore,  of  opinion  that  It  was  not  guilty 
of  the  offense  charged  in  the  indictment. 

For  the  reasons  given,  the  judgment  is  reversed  and  cause  re- 
manded, with  directions  to  dismiss  the  indictment. 


CROSS  V.  ILLINOIS  CENTRAL  R.  R.  CO. 
(Filed  May  12,  1908--Not  to  be  reported.) 

1.  Railroad  Crossings — Gates— Flagman— Signal— Invitation  to  Cross 
— Assumption  of  Traveler— A  traveler,  in  approaching  a  railroad  cross- 
ing that  is  protected  by  a  flagman  or  safety  gates,  has  the  right  to 
depend  upon  the  invitation  extended  to  cross  the  track  by  the  open 
gates,  or  the  signals  of  the  flagman.  When  the  safety  gates  are  open, 
or  the  flagman  signals  the  traveler  that  he  may  cross,  it  is  an  invita- 
tion to  do  so,  and  the  traveler  has  the  right  to  assume  that  he  can 
pass  in  safety. 

2.  Same— Implied  Invitation— Care  Required  of  Traveler— But  the 
fact  that  the  gates  are  open,  or  the  flagman  gives  the  signal  to 
cross,  does  not  relieve  the  traveler  from  exercising  ordinary  care  for 
his  own  safety,  as  if,  notwithstanding  the  invitation  Implied  by  the 
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open  gates,  or  the  flagman's  signal,  the  traveler,  by  the  exercise  of 
ordinary  c&re,  could  know  that  a  train  was  approaching,  the  invitation 
would  not  he  an  absolute  protection  against  his  negligence. 

3.  Same — Duty  of  Trainman — Giving  Statutory  Signals — The  fact 
that  the  crossings  are  protected  by  gates,  or  a  flagman,  does  not  re- 
lieve those  in  charge  of  a  train  of  the  duty  to  exercise  ordinary 
care,  in  approaching  the  crossings,  to  prevent  accident  to  the  persons 
at  the  crossings,  or  of  the  duty  of  giving  statutory  signals,  or  other 
warning,  where  the  statutory  signals  are  not  required. 

4,  Same — Instructions  of  Court — While  the  travelers  may  not  rely, 
to  the  exclusion  of  exercising  ordinary  care  for  his  own  safety,  on  the 
open  gate,  or  the  flagman's  signal,  it  is  not  proper  in  the  trial  court 
to  instruct  the  jury  that  the  traveler  has  no  right  to  rely  entirely 
on  the  flagman,  or  the  open  gates,  as  the  case  may  be,  thus  diminish- 
ing the  weight  and  importance  that  the  traveler  has  the  right  to 
attach  to  the  invitation  to  cross,  by  the  open  gates  or  the  flagman's 
signal. 

W.  J.  Webb  for  appellant. 

Robbins  &  Thomas,  J.  M.  Dickinson  and  Trabue,  Dcolan  &  Cox  for 
appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  reversing. 

The  appellant,  while  riding  in  a  vehicle,  collided  with  one  of  the 
trains  of  appellee  railroad  company  at  a  street  crossing,  within  the 
corporate  limits  of  the  city  of  Mayfield.  To  recover  damages  for  the 
injury  sustained  to  hi^  horse,  wagon  and  himself,  he  brought  this 
action.  The  jury  who  heard  the  case  returned  a  verdict  in  favor  of 
appellee,  and  to  reverse  the  judgment  thereon  this  appeal  is  prose- 
cuted. 

The  appellee  company  employes  a  flagman  at  the  crossing  where 
appellant  was  injured,  to  warn  travelers  of  the  approach  of  trains? 
The  evidence  introduced  on  behalf  of  appellant  tends  to  show  that 
when  he  had  approached  within  a  short  distance  of  the  crossing, 
he  stopped,  in  obedience  to  a  signal  of  the  flagman,  who,  in  a  short 
time,  motioned  that  he  might  cross.  He  testifles  that  when  he 
stopped,  he  took  out  his  account  book  to  make  a  note  of  a  sale  of 
milk  he  had  made,  and  when  he  looked  again  towards  the  track,  the 
flagman  was  making  motions  to  indicate  that  the  way  was  clear, 
and,  in  obedience  to  this  invitation  of  the  flagman,  he  made  the 
attempt,  with  the  result  stated.  On  the  other  hand,  the  flagman 
and  a  number  of  witnesses  introduced  in  behalf  of  the  railroad  com- 
pany, said  that  appellant  attempted  to  drive  across  the  track  in  the 
face  of  warnings  from  the  flagman  that  he  must  stop,  and  that  the 
flagman  did  not  give  him  any  signal  that  the  way  was  clear,  or 
that  he  might  cross  in  safety. 

With  the  evidence  in  this  condition,  no  instruction  on  the  subject 
of  gross  negligence  was  requested,  but  the  court  in  connection  with 
other  instructions,  gave  Instruction  number  three,  reading  as  follows: 

"The  court  instructs  the  jury  that  the  plaintiff  was  bound  In  law 
to  exercise  ordinary  care  in  approaching  Broadway  crossing,  for  his 
own  safety,  and  had  no  right  to  rely  entirely  on  the  flagman,  and 
should  the  jury  believe  that  he  failed  to  exercise  ordinary  care  In 
approaching  said  crossing,  and  that  he  relied  entirely  on  the  flagman, 
and  further  believe  that  if  he  had  exercised  ordinary  care  in  making 
said  approach,  the  collision  would  not  have  occurred,  notwithstanding 

vol.  33—28 
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'th&t  lie  might  have  thought  the  flagman  signalled  him  to  cross,  then 
the  law  is  for  the  defendant,  and  the  jury  should  so  And." 

The  objection  pointed  out  by  cou'nsfel  for  appellant,  to  this  instruc- 
tion, is  that  it  tells  the  jury  in  so  many  words  that  appellant  had 
no  right  to  rely  entirely  on  the  flagman.  This  criticism  is  well 
founded.  A  traveler,  in  approaching  a  crossing  that  is  protected  by 
a  flagman  or  safety  gates,  has  the  right  to  depend  upon  the  Invitation 
extended  to  cross  the  tracks,  by  the  open  gates  or  the  signals  of  the 
flagman.  When  the  safety  ^ates  are  open,  or  the  flagman  signals  the 
traveler  that  he  may  cross,  it  is  an  invitation  to  do  so,  and  the  trav- 
eler has  the  right  to  assume  that  he  can  pass  in  safety.  We  do 
not  mean  to  hold  that  the  fact  that  the  gates  are  open  or  the  flag- 
man gives  a  signal  to  cross,  relieves  the  traveler  fiom  exercising' 
ordinary  care  for  his  own  safety,  as  if,  notwithstanding  the  invita- 
tion implied  by  the  open  gates,  or  the  flagman's  signal,  the  traveler, 
by  the  exercise  of  ordinary  care,  could  know  that  a  train  was  ap- 
proaching, the  invitation  would  not  be  an  absolute  protection  against 
his  negligence.  It  may  also,  with  propriety,  be  said  that  persons 
in  charge  of  trains  reasonably  assume  the  flagman  or  gates  will 
protect  the  track  from  travelers,  and  their  establishment  at  cross- 
ings has  a  tendency  to  lessen  the  vigilance  which,  under  other 
circumstances,  might  be  expected  from  those  in  charge  of  a  train. 
The  fact,  however,  that  crossings  are  protected  by  gates  or  a  flag- 
man, does  not  relieve  those  in  charge  of  the  train  of  the  duty  to 
exercise  ordinary  care  in  approaching  crossings  to  prevent  accident 
to  persons  at  the  crossings,  or  the  duty  of  giving  statutory  signals, 
where  they  are  required  to  be  given  under  the  statute,  or  other 
warning  where  the  statutory  signals  are  not  required.  But,  where 
a  crossing  is  protected  by  gates  or  a  flagman,  the  primary  duty  rests 
upon  the  company  to  afford  protection  by  giving  timely  and  reason- 
ably sufficient  warning  as  the  effect  of  gates  or  a  flagman  is  to 
make  the  traveler  less  cautious  and  careful  than  he  would  be  if  the 
crossing  was  not  so  protected.  And,  while  he  may  not  rely,  to  the 
exclusion  of  exercising  ordinary  care  for  his  own  safety,  on  the 
bpen  gates  or  the  signal  of  the  flagman,  it  is  not  proper  to  instruct 
the  jury  that  the  traveler  has  no  right  to  rely  entirely  on  the  flag- 
man or  the  open  gates,  as  the  case  may  be,  thus  dinlnishing  the 
weight  and  Importance  that  the  traveler  has  the  right  to  attach  to 
the  mvitation  extended  to  crosb  by  the  open  gates  or  the  signal 
of  the  flagman. 

In  Louisville  Bridge  Co.  v.  Moroney,  32  Ky.  Law  Rep.,  705,  It  was 
said:  "The  fact  that  the  railroad  corporation  maintained  the  watch- 
roan  and  gates  at  the  intersection  of  the  streets  where  the  accident 
occurred,  was  an  invitation  to  the  public  to  cross,  and  an  assurance 
to  them  that  they  would  be  safe  in  so  doing,  when  the  gates  were 
open  or  raised."  To  the  same  effect  is  Sights  v.  L.  &  N.  R.  Co.,  25 
Ky.  Law  Rep.,  1548;  Dick  v.  L.  &  N.  R.  Co.,  23  Ky.  Law  Rep.,  1068; 
L.  &  N.  R.  Co.  V.  Wilson,  30  Ky.  LawRep.,  1048. 

In  lieu  of  the  instructions  given,  the  court  should,  on  a  retrial 
of  the  case,  instruct  the  Jury  as  follows: 

"1.  The  court  instructs  the  Jury  that  It  was  the  duty  of  defend- 
ant's agents  and  servants  in  charge  of  its  train  to  use  ordinary  care 
to  prevent  collisions  with,  and  injury  to,  persons  trav*>ling  the  street 
where  it  crosses  the  railroad  track,  at  the  place  appellant  was  struck, 
by  keeping  a  lookout  in  approaching  said  crossing,  and  In  giving 
reasonably  sufilcient  signals,  by  ringing  the  engine  bell,  to  warn 
travelers  of  the  approach  of  the  train,  and  by  running  at  such  rate  of 
speed  as  was  reasonably  consistent  with  the  safety  of  persons  travel- 
ing the  street.  And  if  the  jury  believe,  from  the  evidence,  that,  on 
the  occasion  in  controversy,  the  defendant's  agents  and  servants  in 
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charge  of  Its  train  failed  in  the  perfoxmance  of  all  or  any  of  these 
duties,  and  by  reason  of  such  failure  the  collision  occurred*  then 
the  Jury  will  find  for  the  plaintiff;  unless  they  believe*  from  the 
evidence,  that  plaintiff  failed  to  exercise  (ordinary  care  for  his  own 
safety. 

"2.  The  court  instructs  the  Jury  that  it  was  the  duty  of  the  flag- 
man at  the  intersection  of  the  railroad  tracjc  with  Broadway  street 
to  give  persons  approaching  said  crossing  warning  of  the  approach 
of  trains,  so  as  to  give  them  a  reasonable  opportunity  to  avoid  being 
injured  in  crossing  the  track;  and  if  the  Jury  believe,  from  the  evi- 
dence, that,  at  the  time  and  place  complained  of  by  plaintiff,  the 
defendant  company,  through  its  flagman,  failed  to  discharge  this 
duty,  and  by  reason  thereof  the  plaintiff,  while  exercising  ordinary 
care  for  his  own  safety,  was  injured  in  his  person  or  property  in 
attempting  to  cross  the  track,  the  Jury  should  flnd  for  the  plaintiff. 

"3.  They  are  further  instructed  that  if  they  believe,  from  the  evi- 
dence, that  the  flagman  signalled  the  plaintiff  to  cross  the  track, 
then  this  circumstance  was  an  invitation  on  the  part  of  the  defendant 
to  plaintiff  and  the  public  to  cross,  and  an  assurance  that  the  track 
could  be  crossed  in  safety;  and  the  plaintiff  was  not  guilty  of  negli- 
gence in  attempting  to  cross,  unless  the  jury  believe,  from  the  evi- 
dence, that  he  failed  to  use  ordinary  care  for  his  own  safety  an# 
protection.  And  if  the  Jury  bejieve  that  the  defendant's  flagman  did 
signal  plaintiff  to  cross,  yet  if  they  further  believe  that  plaintiff 
failed  to  exercise  ordinary  care  for  his  own  safety,  then  the  law  is 
for  the  defendant,  and  the  Jury  should  so  flnd. 

"4.  If  the  jury  flnd  for  the  plaintiff,  they  will  award  him  such 
damages  as  they  may  believe,  from  the  evidence,  he  has  sustained, 
including  the  reasonable  value  of  the  horse,  wagon  and  contents,  uid 
clothing  injured  or  destroyed,  not  exceeding  |225.00  for  the  horse, 
195.00  for  the  wagon  and  contents,  and  |15.00  for  clothing:  for  the 
amount  expended,  if  any,  for  doctor's  bills  and  medicine,  in 
effecting,  or  attempting  to  effect  a  cure,  and  for  loss  of 
time  directly  caused  by  his  injuries,  not  exceeding  |150.00;  and 
for  the  mental  and  physical  pain,  if  any,  that  he  has  suffered,  or  may 
suffer,  as  the  direct  cause  of  the  injuries  sustained,  and  for  any 
permanent  impairment  of  his  power  to  earn  money,  if  any,  not  ex- 
ceeding in  all  the  sum  of  $10,000.00. 

"5.  The  court  instructs  the  jury  that  if  they  believe,  from  the 
evidence,  that,  at  the  time  and  place  plaintiff  claims  to  have  been 
injured,  he  failed  to  exercise  ordinary  care  in  crossing  the  railroad 
track,  and  but  for  such  failure  upon  his  part,  the  injury  would  not 
have  occurred,  then  the  law  is  for  the  defendant,  and  you  should  so 
flnd,  although  you  may  believe,  from  the  evidence,  that  the  persons 
In  charge  of  the  train,  as  well  as  the  flagman,  were,  each  or  both, 
guilty  of  negligence. 

"6.  Ordinary  care,  as  used  in  thesfe  Instructions,  is  that  degree 
of  care  that  ordinarily  prudent  persons  would  usually  exercise  if 
surrounded  by  the  same  or  similar  circumstances  to  those  proven  in 
this  case. 

"7.    Negligence  is  the  failure  to  exercise  ordinary  care." 

The  Judgment  is  reversed,  with  directions  for  a  new  trial,  in  con- 
formity with  this  opinion. 


436  o'bannion's  adm'b  y.  sou.  r'y  oo.  ik  ky. 

O'BANNION'S  ADM'R  v.  SOUTHERN  RY.  CO.  IN  KY. 

(Filed  May  12,  1908— Not  to  be  reported.) 

1.  Railroads — Trespassers  on  Track  of — Infants — The  deceased  was. 
a  trespasser  on  appellee's  track,  and  the  fact  that  it  was  ao  infant^ 
two  years  old,  added  no  duty  or  responsibility  on  the  railroad's  em- 
ployes to  anticipate  its  presence  on  the  track,  or  to  keep  a  lookout  in 
advance  of  actually  seeing  its  peril. 

2.  Same — Instructions — There  was  no  evidence  to  show  that  the 
child  was  killed  by  the  negligent  acts  of  those  in  charge  of  the  train» 
and  the  peremptory  instruction  to  find  for  appellee  was  properly 
given. 

Edwards  &  Godson  for  appellant. 

Wallace  &  Harris  and  Edward  Colston  for  appellee. 

» 
Appeal  from  Woodford  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  affirming. 

On  the  31st  day  of  March,  1905,  the  Cincinnati,  New  Orleans  & 
Texas  Pacific  Railway  Company  was  prevented  from  running  trains 
Wver  its  track  between  Lexington  and  Georgetown,  on  account  of 
a  derailment  or  wreck  between  those  cities,  which,  for  a  while. 
effectually  blocked  transportation.  In  order  to  transport  passengera 
and  f'-eight  with  as  much  dispatch,  and  with  as  little  inconvenience 
to  its  patrons  as  was  possible  under  the  then  existing  circumstances, 
that  company  detoured  its  trains  over  the  track  of  appellee,  from 
Lexington,  through  Versailles  and  Midway,  to  Georgetown,  and  then 
ran  them  from  the  last  named  city  to  their  destination,  over  its 
own  track.  One  of  these  detouring  trains  was  a  very  heavy,  through 
passenger  train  from  the  south,  consistn^^  of  a  locomotive,  tender 
and  eight  or  nine  coaches.  This  train  passed  through  Midway  ob 
the  morning  of  the  31st  of  March,  1905,  going  in  the  direction  of 
Georgetown.  While  going  down  a  heavy  grade,  at  a  point  about  two 
miles  from  Midwf.y.  and  about  one  hundred  feet  from  a  private  farm 
crossing,  it  ran  over  and  killed  appellant's  intestate,  a  little  girl 
slightly  over  two  years  of  age.  The  appellant,  the  father  of  the  child, 
qualified  ps  administrator  of  her  estate  in  the  Woodford  County  Cour^ 
and  then  instituted  this  action  against  appellee,  charging  negligence 
and  carelessness.  The  issues  were  made  and  a  trial  had.  At  the 
conclusion  of  the  testimony  Introduced  by  appellant,  the  trial  court, 
on  motion  of  appellee,  peremptorily  instructed  the  jury  to  find  a 
verdict  for  it,  and,  on  the  return  of  that  verdict  by  the  Jury,  it  en- 
tered a  judgment  thereon,  in  accord  therewith,  and  thi«  cause  is  now 
before  this  court,  on  an  appeal  from  that  judgment. 

The  appellee  railroad  corporation,  having  licensed  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Company  to  run  its  cars  over 
its  line,  it  is  as  responsible  for  whatever  accident  took  place  in  the 
operation  of  the  train  ae  if  it  had  been  one  of  its  own;  and,  therefore, 
so  far  as  the  responsibility  of  the  appellee  for  the  injury  involved 
here  is  concerned,  we  will  treat  the  case  as  if  the  accident  waft 
occasioned  by  one  of  its  own  trains.  (McCabe's  Adm*x  v.  MaysviUa 
A  B.  S.  R.  Co.,  Ac.  112  Ky.,  861;  Louisville  &  Nashville  R.  R.  Co. 
V.  Breeden's  Adm'x,  111  Ky.,  729.) 

The  little  child  killed  by  the  accident  above  detailed  was  a  tres- 
passer upon  the  track  of  appellee,  and,  therefore,  its  employes  in 
charge  of  the  train  which  caused  the  injury  owed  her  no  duty  except 
*o  use  reasonable  diligence,  after  her  peril  was  discovered,  to  prevent 
the  accident.     (Chesapeake  &  Ohio  Railway  Co.  v.  Nipp*8  Adm*x.  lOO 
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S.  W.,  246;  Chesapeake  &  Ohio  Railway  Co.  v.  Barhour*s  Adm*r,  98 
B.  W.,  24;  Louisville  ft  Nashville  Railroad  Company  v.  Redmon's 
Adm%  91  8.  W.,  722;  Hulsey's  Adm*r  v.  L.,  H.  &  St.  L.  Ry.  Co..  87 
8.  W..  302;  Davis,  Adm*r  v.  Chesapeake  ft  Ohio  Railway  Co.,  ftc,  75 
S.  W.,  275;  Louisville  &  Nashville  Railroad  Co.  v.  Vittitoe's  Adm'r, 
41  S.  W.,  260;  I-K)ui8ville  ft  N&shville  Railroad  Co.  v.  Logsden's  Adm'r, 
«1  8.  W.,  655;  Freel's  Adm'r  v.  L.,  H.  ft  St.  L.  Ry.  Co.,  89  S.  W.,  143; 
N&shville,  Chattanooga  &  St.  Louis  Railroad  Co.  v.  Bean's  Ex*or, 
decided  May  8th,  1908.)  And  the  fact  that  the  decedent  was  an  infant 
only  two  years  old  added  no  duty  or  responsibility  on  the  railroad's 
employes  to  anticipate  her  presence  on  the  track,  or  to  keep  a  look- 
out for  her  in  advance  of  actually  seeing  her  peril.  (Freel's  Adm'r 
▼.  L..  H.  &  St.  L.  Ry.  Co.,  supra:  Dorsey's  Adm'x  v.  LouisvlBle  ft 
Nashville  Railroad  Co.,  80  S.  W.,  1131;  Louisville  &  Nashville  Rail- 
road Co.  V.  Logsden's  Adm'r,  81  S.  W.,  655.) 

It  only  remains,  then,  to  ascertain  whether  or  not  the  employes  in 
charge  of  the  train  saw  the  child's  peril  in  time,  by  the  exercise  of 
ordinary  care,  to  prevent  her  injury. 

It  was  proved,  for  the  plaintiff,  that  the  track,  from  where  the 
train  rounded  a  curve  to  the  point  where  the  child  was  struck  by 
the  engine,  a  distance  of  five  hundred  and  forty-nine  feet,  was  per- 
fectly straight,  and  that  those  in  the  cab  of  the  engine  could  have 
seen  her  for  the  whole  time  the  train  was  traversing  this  distance, 
if  she  was  actually  on  the  track;  that  from  a  point  five  hundred  and 
forty-nine  feet  from  where  the  child  was  killed,  the  engineer  and 
fireman  were  both  observed  looking  out  of  the  window  of  the  cab, 
straight  down  the  track,  in  the  direction  where  the  little  girl  was 
killed.  It  was  further  shown  that  when  the  engine  reached  a  point 
within  one  hundred  and  four  feet  of  the  child,  the  engineer  sounded 
the  alarm  whistle  and  applied  the  brakes,  showing  that,  at  that  point 
at  least,  he  had  observed  her  peril.  The  O'Bannion  home  was  about 
one  hundred  feet  from  the  railroad  track,  and  there  was  a  little  path 
leading  from  a  corner  of  the  yard  to  it.  Just  where  this  path  reached 
the  track,  the  child's  bonnet  was  found  lying  between  the  rails.  She 
was  killed  seventy-five  feet  from  this  point. 

The  record  fails  to  disclose  at  what  time  the  child  went  on  the 
track,  or  at  what  point.  No  one  saw  her,  so  far  as  the  evidence  shows, 
except  at  the  place  where  she  was  killed.  So  far  as  the  evidence 
shows  to  the  contrary,  she  may  have  gone  on  the  track  at  the  point 
where  she  was  killed,  and  after  the.  train  was  in  so  short  a  distance 
of  her  as  to  preclude  the  possibility  of  her  being  saved  after  her 
peril  was'discovered. 

It  is  not  contended  that  the  train  could  have  been  stopped  and  the 
Injury  prevented  between  the  point  where  the  alarm  whistle  was 
sounded  and  where  the  tragedy  occurred,  a  distance  of  one  hundred 
and  four  feet.  Of  course,  if  the  child  had  been  on  the  track  when 
the  train  came  around  the  curve,  five  hundred  and  forty-nine  feet 
away,  there  was  nothing  to  prevent  the  engineer  and  fireman  from 
seeing  her  from  that  point  on;  and  as  the  evidence  showed  they 
were  looking  down  the  track  from  that  point  on,  it  could  well  be 
assumed  that  they  saw  her; '  and  to  see  her  at  all  upon  the  track, 
considering  her  age,  was  to  realize  her  peril.  But  we  have  no  right 
to  assume,  in  the  absence  of  evidence,  that  the  child  was  on  the  track 
all  the  time  while  the  train  was  running  the  distance  of  five  hundred 
and  forty-nine  feet,  to  where  she  was  struck.  She  might  have  gone 
on  the  track  and  off  of  it  again  several  times  while  the  train  was 
traversing  that  distance;  certainly,  if  she  had  been  on  the  side  of  the 
riUlroad  track,  she  could  have  walked  on  it  and  imperiled  her  life 
long  after  the  train  reached  a  point  of  proximity  to  her,  which  would 
bare  precluded  the  possibility  of  saving  her  life  after  her  peril  was 
discovered. 
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But  it  is  said  that/ beckuse  her  bonnet  was  found  on  the  railroad 
track  seven ty-flve  feet  from  where  she  was  killed,  it  must  be  pre- 
sumed that  she  had  dropped  It  at  -point  where  it  was  found,  and 
walked  the  distance  of  seventy-five  feet  to  the  point  of  the  accident; 
and  that  this  would  show  she  had  been  on  the  railroad  track  during 
the  whole  time  the  train  was  coming  the  five  hundred  and  forty-nine 
feet  from  the  curve  in  the  road.  We  do  not  think  this  is  a  legiti- 
mate deduction.  There  is  no  evidence  as  to  how  long  the  child  had 
been  playing  on  the  track,  or  in  the  neighborhood  of  it.  We  do  not 
know  whether  her  bonnet  was  dropped  by  her  at  the  point  where  it 
was  found,  or  whether  it  was  blown  there  by  the  winds,  or  what 
cause,  or  force  or  circumstance  brought  it  there.  If  we  assume 
that  the  child  dropped  it  there  when  she  got  upon  the  track,  it  does 
not  follow  that  she  remained  on  the  track  and  walked  down  to  the 
point  seventy-five  feet  away,  where  she  was  finally  killed.  For  aught 
that  appears  to  the  contrary,  she  may  have  been  on  and  ofP  the  track 
several  times  after  she  dropped  her  bonnet  at  the  point  where  it  was 
found,  before  she  finally  reached  the  place  where  she  was  killed.  We 
can  not  assume  the  existence  of  any  unproved  fact  necessary  to 
establish  the  plaintiff's  cause  of  action.  The  burden  was  upon  him  to 
prove  every  such  material  fact;  and  if  he  failed  so  to  do,  then  he  can 
not  recover. 

The  facts  in  tihe  case  of  Freel's  Adm'r  v.  L.,  H.  &  St.  L.  Ry.  Co., 
before  cited,  were  very  similar  to  those  in  the  case  at  bar.  There 
an  infant  seventeen  months  old  wandered  upon  the  railroad  track, 
and  it  was  shown  that  the  could  have  been  seen  by  those  in  charge 
of  the  train  for  at  least  three  hundred  yards  from  where  the  acci- 
dent occurred;  and  it  was  insisted  that  this  was  evidence  sufficient 
to  take  the  case  to  the  Jury.    On  that  subject,  it  was  said: 

"There  was  no  evidence  introduced  to  show  that  the  child  was  on 
the  track  when  the  train  reached  the  point  where  it  is  claimed  it 
could  have  been  seen  by  those  in  charge  of  the  train.  There  is 
nothing  in  the  record  to  show  that  the  child  may  not  have  gotten  on 
the  track  just  at  the  time  those  in  charge  of  the  train  discovered 
its  peril,  and  endeavored  to  prevent  the  accident.  It  is  true,  one  wit- 
ness testified  that,  some  time  before  the  accident,  she  had  seen  the 
child  on  the  track;  but  the  train  was  not  then  in  sight,  nor  did  the 
witness  know  that  it  was  then  approaching.  Therefore,  the  evidence 
failed  to  show  that  the  child  remained  on  the  track  from  the  time 
it  was  seen  by  this  witness  until  it  was  killed.  It  may  have  walked 
on  and  off  the  track  two  or  three  times  after  the  witness  saw  it 
upon  the  track  before  it  was  killed.  We  do  not  think  th£t  there 
was  any  evidence  from  which  the  jury  could  have  inferred'  that  the 
child  was  killed  by  the  negligent  act  of  those  in  charge  of  the 
train." 

Applying  the  reasoning  of  the  foregoing  opinion  to  the  case  in 
hand,  there  was  no  evidence  to  show  that  the  little  girl  was  upon 
the  track  when  the  engine  rounded  the  curve  and  reached  a  point 
from  where  those  in  charge  of  it  would  have  seen  her  had  she  then 
been  ui>on  the  track;  or  that  she  did  not  get  on  the  track  just  before 
the  train  reached  her,  and  when  no  effort  would  have  saved  her  life. 
It  necessarily  follows  that  the  plaintiff  failed  to  make  out  his  case, 
in  the  absence  of  evidence  establishing  these  very  material  facts; 
and  this  being  so,  the  peremptory  instruction  was  properly  given. 
Sympathy  for  the  little  sufferer  can  not  be  substituted  for  the  lacking 
evidence  necessary  to  establish  the  plaintiff's  cLUse  of  action. 

Judgment  affirmed. 

Whole  court  sitting. 

Judge  Nunn  dissenting. 
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BARBBE  V.  STOKES,  &c. 

(Filed  May  12,  1908— Not  to  be  reported.) 

Deeds — Action  to  set  aside- on  the  Ground  of  Fraud — Evidence — 
This  action  to  set  aside  a  deed  on  the  ground  of  fraud  and  undue  in- 
fluence can  not  be  sustained  for  want  of  proof.  The  deed  was  made 
four  years  before  the  grantor's  death,  and  was  at  once  put  to  record. 
Appellees  knew  about  it  from  the  time  it  was  made,  and  waited  until 
the  death  of  the  grantor  to  institute  the  action.  The  facts  and  cir- 
cumstances show  that  the  grantor  was  the  grandmother  of  appel- 
lant. She  raised  him  from  infancy  and  he  remained  with  her  during 
her  old  age  and  helpless  condition,  and  her  action  in  conveying  him 
the  property  is  what  any  grandmother  would  have  done  under  the 
circumstances. 

J.  J.  Osborne  for  appellant. 

McMillan  &  Talbott,  Robert  Buckler  and  John  P.  McCartney  for 

appellees. 

Appeal  from  Robertson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  reversing. 

Th's  is  an  appeal  from  the  Judgment  of  the  Robertson  Circuit  Court, 
in  the  action  of  Annie  E.  Stokes  and  others  against  Luther  Barbee 
and  his  mother,  Sarah  Barbee.  The  action  was  Instituted  by  the  ap- 
pellees for  the  purpose  of  having  a  deed,  made  by  Elizabeth  Prather, 
deceased,  to  Luther  Barbee,  set  aside  and  held  for  naught  and  declared 
a  fraud  upon  the  rights  of  the  plaintiffs;  and  that  the  appellees  and 
Sarah  Barbee  should  be  adjudged  the  owners  of  the  land  in  the  pro- 
portion set  out  in  the  petition.  The  deed  attacked  was  made  on  the 
21st  day  of  June,  1902,  by  Elizabeth  Prather,  the  decedent,  to  Luther 
Barbee,  appellant,  for  the  recited  consideration  of  the  love  and  affec- 
tion of  a  grandmother  to  a  grandchild,  and  the  further  consideration 
that  Luther  Barbee  was  to  maintain  and  care  for  the  grantor  during 
her  natural  life,  and  to  furnis^h  to  her  that  care  and  attention  that  a 
son  should  furnish  to  a  parent  until  her  death.  That  in  consideration 
thereof,  Elizabeth  Prather  sold  and  conveyed  to  the  appellant,  Luther 
Barbee,  the  property  in  controversy  herein,  consisting  of  sixty-nine 
acres,  three  roods  and  eighteen  poles  of  land  lying  in  Robertson  county, 
Kentucky. 

The  appellees  state  in  their  petition  that,  at  the  time  the  deed  was 
made,  to-wit:  on  the  21st  day  of  June,  1902,  Elizabeth  Prather,  the 
grantor,  was  over  eighty  years  of  age,  feeble  in  mind  and  body  and  in- 
competent to  enter  into  a  contract  or  to  make  a  deed.  Further,  that 
the  appellant,  Luther  Barbee,  lived  with  Elizabeth  Prather,  on  the 
land  conveyed  to  him,  and  exercised  undue  influence  over  her;  that 
he  took  advantage  of  her  feebleness  of  body  and  mind  and  over- 
reached her  by  persuasion,  threats  and  importunities,  and  by  influ- 
ence unduly  and  Improperly  exerted  obtained  the  conveyance  of  the 
land  to  himself.  They  further  say  that,  while  Elizabeth  Prather  was 
under  the  influence  of  Luther  Barbee,  and  at  a  time  when,  by  reason 
of  her  feeble  condition  of  mind  and  body,  she  was  unable  to  resist 
his  importunities,  she  made  the  conveyance,  and  that  it  was  a  fraud 
on  the  rights  of  pl&intifC,  and  that  there  was  no  valuable  considera- 
tion for  it;  and  that,  in  facti,  Luther  Barbee  received  more  from  the 
farm  than  his  services  to  her  were  worth. 

The  appellees  in  this  case,  in  conjunction  with  Sarah  Barbee,  who 
was  joined  as  defendant  in  the  action  in  the  circuit  court,  are  the  sole 
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heirs'  at  law  of  Elizabeth  Prather,  deceased.  Issue  was  joined  on  the 
facts  set  out  in  the  petition,  and  proof  taken,  and  on  final  submission 
of  the  cause  the  court  adjudged  the  deed  invalid  because  obtained  by 
improper  influence,  and  as  beip^  a  fraud  on  the  rights  of  appellees, 
and  set  it  aside;  and  in  addition  adjudged  that  appellees  recover  of 
Lruther  Barbee  rent  for  the  use  of  the  land  from  the  death  of  Eliz- 
abeth Prather,  the  grantor  in  the  deed.  From  this  ruling  he  prose- 
cutes this  appeal. 

The  question  before  us  is  one  wholly  of  fact,  and,  as  we  have  often 
said,  this  court  is  loath  to  differ  from  the  trial  judge  upon  his  con- 
clusion as  to  the  facts  submitted  to  him  for  adjudication;  but  In  the 
case  before  us  we  feel  constrained,  by  our  conception  of  the  value  of 
the  evidence  adduced,  to  reach  a  conclusion  different  from  his. 

In  support  of  the  allegations  of  the  petition,  the  appellees  intro- 
duced evidence  of  declarations  on  the  part  of  the  grautor,  Elizabeth 
Prather.  to  the  effect  that  she  was  forced  to  make  the  deed,  or  that 
she  made  it  against  her  will;  and  such  other  like  statements,  which, 
if  true,  would  show  that  she  was  dissatisfied  with  what  she  had  done. 
In  addition  to  this,  appellees  undertook  to  show  that  Luther  Barbee 
vrsL'i  lazy  and  trifling,  and  that  he  was  really  supported  by  his  grand- 
mother, rather,  than  that  he  took  care  of  her  by  working  on  the 
farm.  Much  of  this  evidence  was  from  the  appellees  themselves,  or 
those  of  near  kin  to  them  by  blood  or  marriage.  Waiving  all  ques- 
tions of  the  competency  of  most  of  this  evidence,  we  think  it  is 
more  than  met  and  rebutted  by  the  evidence  in  behalf  of  the  appel- 
lant. In  his  behalf,  the  neighbors  and  friends  of  Elizabeth  Prather 
showed  that  he  was  industrious  in  his  habits  and  faithful  to  his 
grandmother,  and  that  she  had  the  utmost  affection  for  him.  This 
was  especially  shown  by  the  declarations  of  the  old  lady,  that  Luther 
had  stood  by  her  and  taken  care  of  her  in  her  old  age,  when  her 
other  children  and  grandchildren  were  out  in  the  world  looking  after 
their  own  interests. 

If  the  evidence  in  favor  of  the  appellant  is  to  be  believed.  Lusher 
Barbte  more  than  paid  the  full  market  value  of  the  property  he 
received  from  his  grandmother,  by  services  rendered  her.  He  was 
about  thirty-five  years  of  age  at  the  time  the  deed  was  made,  and 
had  lived  with  his  grandmother  all  his  life.  After  the  death  of  her 
second  husband,  she  had,  for  many  years,  lived  with  Luther,  alone 
upon  the  farm.  He  had  stayed  with  her  and  never  married,  devot- 
ing his  whole  time  to  looking  after  her  property  and  her  interests. 
That  the  grantor  should  have  conceived  an  affection  for  him  much 
greater  than  that  she  bore  her  other  children  and  grandchildren, 
under  these  circumstances,  is  entirely  consonant  with  nature.  The 
deed  was  made  about  four  years  before  the  death  of  the  grantor.  It 
was  at  once  placed  upon  record,  and  the  evidence  adduced  in  behalf 
of  appellees  shows  that  they  knew  all  about  it  from  the  time  it  was 
made.  If  it  was  true,  as  they  undertook  to  show,  that  Luther  Bar- 
bee was  mistreating  his  grandmother,  and  defrauding  her — that  he 
kept  her  in  fear  and  used  her  fear  of  him  to  induce  her  to  convey 
to  him  all  of  her  property — it  seems  to  us  that  it  was  the  duty  of  her 
children  and  other  grandchildren  to  have  gone  to  her  rescue  and 
made  an  effort,  within  the  four  years  intervening  from  the  execution 
of  the  deed  to  the  death  of  the  old  lady,  to  alleviate  her  miserable 
situation.  If  she  was  so  old  and  feeble  of  intellect  that  she  could 
not  resist  the  sinister  and  undue  Influence  of  the  ap^^ellant,  they 
might  have  had  a  committee  appointed  for  her,  and  the  deed  set 
aside,  when  her  condition  w^as  plainly  visible,  and  when  there  could 
be  no  doubt  as  to  whether  she  was  able  to  manage  her  property  or 
convey  it,  according  to  a  will  of  her  own.  But.  on  the  contrary, 
well  knowing  (If  their  evidence  be  true)   that  the  grantor  had  made 
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the  deed,  they  allbwed  it  to  stand,  without  a  word  of  protest,  or 
without  doing  anything  to  aid  her  in  her  helpless  condition,  for  four 
years,  and  then,  after  her  death,  this  action  was  immediatefly  insti- 
tuted. 

It  seems  to  us  that,  taking  all  the  facts  and  circumstances  of  this 
case  into  consideration,  Mrs.  Prather,  in  conveying  her  property, 
which  was  not  worth  over  three  thousand  or  four  thousand  dollars, 
at  the  outside,  to  the  appellant,  whom  she  had  raised  from  an  infant, 
a[nd  who  had  remained  with  her  faithfully  during  her  old  age  and 
helpless  condition,  did  no  more  for  him  than  he  deserved;  that  her 
action  in  the  premises  was  just  what  any  grandmother  would  have 
done  for  such  a  grandson,  under  the  same  circumstances. 

For  these  reasons,  the  judgment  is  reversed,  with  directions  that 
the  petition  of  the  appellees  be  dismissed. 


GRAHAM,  &c.  v.  RICE,  &c. 

(Piled  May  12,  1908— Not  to  be  reported.) 

Injunction  Bond — Action  On — Damages  Recoverable — Relief  Sought 
— Liability  of  Bondsmen — ^In  an  action  between  two  sets  of 
claimants  to  be  the  officers  of  an  electric  light  and  power  company, 
in  which  one  set  procured  an  injunction  restraining  the  other  set 
from  acting  as  such  officers,  which  Injunction  was  dismissed,  Held — 
In  a  suit  on  the  injunction  bond,  that  the  injunction  wps  not  sought 
to  aid  the  plaintiffs  in  their  efforts  to  show  the  legality  of  their 
election,  but  it  was  the  means  they  employed  to  secure  possession  and 
control  of  the  property  of  the  corporation,  in  order  that  they  might 
reap  the  benefits  of  its  business,  and,  therefore,  under  the  relief 
sought,  the  bondsmen  are  not  liable  for  the  expenses  incurred  in 
defeating  Fame. 

W.  J.  Webb,  T.  N.  Smith  and  Robbins  &  Thomas  for  appellants. 

Lee  &  Hester  for  appellees. 

Appeal  from  Fulton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  affirming. 

In  1906,  appellants  and  appellees  were  each  claiming  to  be  the 
officers  of  the  Fulton  Electric  Light  &  Power  Company.  Appellants 
were  In  possession  of  the  plant  and  property  of  said  company,  and 
refused  to  recognize  the  validity  of  appellees*  claims  to  the  offices. 
Thereupon,  appellees  brought  suit  against  appellants  and  prayed  for 
an  injunction  against  them,  enjoining  and  restraining  them  from 
further  interfering  with  the  rights  of  appellees  in  managing,  con- 
trolling and  operating  the  said  electric  light  and  power  company, 
and  requiring  them  to  surrender  said  property  up  to  appellees.  On 
February  9th,  1906,  the  relief  asked  for  was  granted  by  the  circuit 
Judge  of  the  district,  after  he  had  required  the  plaintiffs  to  execute 
a  bond  to  the  defendants  in  the  sum  of  $5,000.00. 

The  defendants  thereupon  gave  notice  that  they  would,  on  the 
26'h  day  of  February  following,  make  a  motion  before  Hon.  Ed.  C. 
O'Rear,  one  of  the  judges  of  this  court,  to  have  the  injunction  dis- 
solved. This  motion  was  made,  and  on  the  28th  of  February  was 
sustained  by  said  judge,  and  the  injunction  dissolved.  Thereupon, 
at  the  next  succeeding  term  of  the  Fulton  Circuit  Court,  ""he  plain- 
tiffs dismissed  their  petition.  Thereafter  the  defendants  in  the 
injunction   suit  brought   suit   on    'he   injunction   bond,   wherein   they 
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sought  to  recover  of  the  sureties  on  said  bond  th^  costs  and  expenses 
to  which  they  had  been  put  in  defending  the  injunction  suit,  amount- 
ing to  1479.55;  and  also  for  the  sum  of  $55.00,  to  which  'hey  alleged 
they  were  entitled  as  fees  which  would  have  accrued  to  them  during 
the  fifteen  days  which  they  were  prevented  from  managing  the 
affairs  of  the  company,  and  for  the  further  sum  of  $50.00,  estimated 
value  of  time  lost  in  attending  the  trial,  making  a  total  of  $584.55,. 
which  they  sought  to  recover  of  the  bondsmen. 

On  motion  of  the  bondsmen,  the  plaintiffs  were  required  to  elect 
whether  they  would  prosecute  their  claim  for  value  of  time  and 
salary,  and  if  so,  in  whose  name  and  against  whom,  or  for  the  ex- 
penses, af^orneys'  fees,  &c.,  incurred  in  defending  the  injunction 
suit.  The  plaintiffs  elected  to  prosecute  the  suit  for  expenses,  attor- 
neys' fees,  &c.,  and  the  claim  for  lost  time  and  salary  was  dismissed 
without  prejudice.  The  answer  denied  all  liability,  on  the  ground  that 
the  sole  object  and  purpose  of  the  suit  in  which  the  bond  was  executed 
was  a  mandatory  injunction,  by  which  means  the  plaintiffs  in  that 
suit  sought  to  get  possession  of  the  electric  light  and  power  com- 
pany. That  this  was  the  only  relief  sought  in  said  suit.  The  record 
of  the  injunction  suit  was  made  a  part  of  the  answer. 

Upon  final  hearing,  the  trial  judge,  to  whom  the  case  was  sub- 
mitted without  the  intervention  of  a  jury,  found  that  the  plaintiff 
had  expended,  in  attorneys*  fees  and  costs,  the  sum  of  $477.30,  and 
that  these  sums  so  expended  were  reasonable  and  necessary  in  the 
defense  of  said  suit.  The  court  further  found  that  the  main  pur- 
pose and  object  of  the  suit  in  which  the  bond  was  executed  was 
to  secure  an  injunction,  and  that,  therefore,  the  plaintiffs,  defendants 
In  that  suit,  were  not  entitled  to  recover  the  money  which  they 
expended  for  attorneys*  fees  and  necessary  costs  in  their  efforts  to 
defeat  the  application  for  an  injunction,  and  dismissed  the  petition,, 
and  denied  to  plaintiffs  the  right  to  recover  any  sum  whatever  on 
the  injunction  bond. 

Two  questions  are  presented  for  our  consideration  on  this  appeal. 
First,  was  there  a  mis-joinder  of  actions;  and,  second,  did  the  trial 
court  err  in  denying  to  plaintiffs  the  right  to  recover  on  the  bond? 

Appellants  urge  that  inasmuch  as  the  bond  was  a  joint  under- 
taking, and  the  parties  were  officers  and  named  in  the  bond,  and 
interested  in  who  should  manage  and  receive  the  fees  of  the  corpora- 
tion, that  they  are  jointly  liable  for  any  damage  or  any  loss  which 
accrued  to  the  defendants  by  reason  of  the  execution  of  the  bond. 
This  contention,  however,  is  not  sound.  There  was  no  obligation 
whatever,  on  the  part  of  the  sureties  on  the  bond,  ^o  be  answerable 
to  the  defendants  for  any  loss  of  salary,  or  for  loss  of 
time  which  they  might  sustain  by  reason  of  their  being  deprived 
of  the  offices.  If  such  an  action  existed  in  favor  of  any  of  the  defend- 
ants, it  was  an  independent  action  in  favor  of  each  officer  individ- 
ually against  the  company,  and  no  one  officer  had  any  interest  In 
the  salary  that  might  be  due  any  other  officer,  nor  did  any  officer 
have  any  interest  In  any  claim  which  any  other  officer  might  have 
due  him  for  time  lost.  Clearly  these  claims, iif  they  existed  at  all.  could 
not  be  prosecuted  in  one  and  the  same  suit,  and  the  court  did  not 
err  in  requiring  plaintiffs  *o  elect. 

On  the  second  ground  urged  for  reversal,  it  is  necessary  to  deter- 
mine whether  or  not  'he  injunction  was  the  object  sought  by  plain- 
tiffs in  the  prosecution  of  their  suit.  If  it  was,  then,  under  a  long 
line  of  decisions  of  this  court,  there  could  be  no  recovery  on  the 
bond,  but,  if  the  injunction  was  merely  asked  in  order  to  aid  plaintiffs 
to  preserve  their  rights  unMl  they  had  obtained  the  desired  relief, 
or  to  prevent  the  commission  of  a  wrong  before  they  could  prosecute 
their  suit  to  a  judgment,  then  a  recovery  could  be  had  on  the  bond 
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for  such  reasonable  fees  and  expenses  as  were  incurred  in  the  efforts 
expended  by  defendants  in  procuring  the  discharge  of  the  injunc- 
tion. 

In  the  case  of  Chicago,  S^.  Louis  &  New  Orleans  R.  R.  Company 
y.  Sullivan,  26  Ky.  Law  Rep.,  46,  In  discussing  a  similar  question, 
this  court  said: 

"The  only  question  involved  In  the  proceedings  was  whether  the 
railroad  company  was  entitled  to  the  possession  of  the  condemned 
right  of  way  after  having  deposited  the  amount  assessed  in  favor  of 
appellee  by  the  ad  quod  damnum  jury,  with  the  coun'y  clerk.  If 
the  injunction  in  that  case  had  been  sustained,  it  covered  all  the 
relief  sought,  and  the  Judgment,  therefore,  dissolving  the  injunction, 
does  not  authorize  the  recovery  of  attorneys*  fees." 

And,  in  ■'^e  case  of  the  New  National  Turnpike  Company  v.  Du- 
laney,  &c.,  86  Ky..  518,  it  was  held: 

"That  when  the  attachment  or  injunction  is  merely  ancillary  or  in 
aid  of  the  relief  sought,  or  is  relied  on  to  secure  the  relief,  when 
obtained,  or  to  prevent  the  commission  of  a  wrongful  or  tortious 
act,  that  would  result  in  irreparable  injury  before  ^he  termination 
of  the  prime  cause  of  action,  then  a  recovery  may  be  had  on  the 
bond  for  the  payment  of  reasonable  counsel  fees,  when  the  defend- 
ant has  succeeded  in  discharging  the  attachment  or  dissolving  the 
injunction;  but,  on  the  contrary,  when  *he  injunction  is  the  relief 
sought,  and,  in  fact,  gives  the  relief,  if  sustained,  no  recovery  for 
counsel  fees  can  be  had." 

To  the  same  effect  are  Burgen  v.  Sharer,  53  Ky.,  399;  Benneitt  v. 
Lambert,  100  Ky.,  731;  Tyler  &  Apperson  v.  Hamilton,  108  Ky.,  120; 
Simpkins  v.  Well,  22  Ky.  X'aw  Rep.,  542. 

In  the  injunction  suit  under  consideration,  the  defendants  were 
enjoined  from  interfering  wi^h  the  plaintiffs  in  said  case  in  the 
management,  operation  and  control  of  the  corporation,  and  the  de- 
fendants were  all  ordered  and  commanded  to  surrender  and  deliver 
to  the  plaintiffs  in  said  case,  the  possession  and  control  of  the  prop- 
erty and  effects  of  the  corporation.  This  injunction  was  granted  in 
strict  conformity  with  the  prayer  of  the  petition,  and  it  gave  to 
plaintiffs  the  full  and  complete  relief  sought.  The  prayer  of  the 
petition  asked  for  no  other  remedy  or  right,  and,  as  the  best  evi- 
dence that  the  plaintiffs  in  the  injunction  suit  sought  no  other  relief, 
upon  the  dissoluMon  of  the  injunction  by  the  judge  of  this  court, 
they  dismissed  their  suit,  and  did  not  seek  to  have  any  other  rights 
tried  out  or  determined. 

Appellants  insist  that  the  titles  to  the  offices  in  question  were  in- 
volved in  the  injunction  suit,  and  that,  therefore,  the  Injunction 
proceedings  were  merely  steps  taken  in  aid  of  their  efforts  to  secure 
possession  of  the  offices.  The  relief  sought  must  be  determined  by 
the  prayer  of  their  petition,  and  that  prayer  was  for  a  mandatory 
injunction  requtrlng  the  defendants  to  surrender  the  offices  and  prop- 
erty of  the  corporation  to  the  plaintiffs,  and  enjoining  them  from 
further  interfering  with  the  plaintiffs  in  the  possession  thereof.  In 
order  that  this  might  properly  be  done,  plaintiffs  asked  that  they  be 
declared  the  duly  elected  officers.  &c.  To  secure  the  injunction  at 
all,  it  was  necessary  for  *he  plaintiffs  to  show  themselves  entitled 
to  the  offices.  This  was  a  condition  prerequisite  to  their  right  to 
the  injunction.  It  was  the  possession  and  control  of  the  property 
which  they  sought  to  secure  through  the  InjuncMon,  and  the  grant- 
ing or  refusal  of  the  injunction  necessarily  determined  the  case,  for, 
in  order  to  show  themselves  entitled  to  it,  it  was  necessary  to  estab- 
lish the  legality  of  their  eleciMon.  Plaintiffs'  right  to  the  offices 
might  have  been  determined  in  a  suit  wherein  no  injunction  was 
sought,  but  such   a  suit,  if  prosecuted  to  a  successful  termination, 
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would  not  have  brought  to  the  plaintiffs  the  desired  result,  and  this, 
as  above  stated,  is  the  real  test  of  their  right  to  recover  herein. 

Being  of  opinion  that  the  Injunction  herein  was  not  sought  ^o  aid 
plaintiffs  in  their  efforts  to  show  the  legality  of  their  election,  but, 
on  the  contrary,  that  it  was  the  means  which  "^hey  employed  to 
secure  possession  and  control  of  the  property  of  the  corporation,  in 
order  that  they  might  reap  the  benefits  which  would  accrue  to  them 
from  the  conduct  of  i's  business,  and  was,  therefore,  the  relief  sought, 
the  bondsmen  are  not  liable  for  the  expenses  incurred  in  defeating 
same,  and  the  trial  court  did  not  err  in  so  holding. 

Judgment  afllrmed. 


CAMPBELL  V.  DREHER,  BY  NEXT  FRIEND. 
(Filed  May  12,  1908— Not  to  be  reported.) 

1.  Action  by  Infant,  by  Next  Friend — Failure  to  File  Affidavit— Mo- 
tion to  Dismiss  Action — ^Tender  of  Affidavit  Pending  Motions — ^In  an 
action  by  an  infant,  by  next  friend,  for  damages  for  injuries  received 
by  being  run  over  by  an  automobile,  under  sections  35  and  37,  of  the 
Civil  Code,  it  was  not  error  in  the  trial  court  io  refuse  to  dismiss 
the  action  because  of  the  failure  of  the  plaintiff  to  file  with  his 
action  the  affidavit  required  by  section  37,  showing  his  right  to  sue 
as  next  friend,  where  the  plaintiff  >^!endered  such  affidavit  when  the 
motion  to  dismiss  was  made. 

2.  Motion  for  Continuance — ^Absent  Witness — Diligence  Used — Cumu- 
lative Evidence — It  was  not  error  in  the  trial  court  to  refuse  a  motion 
for  continuance  of  a  case,  where  it  was  not  shown  that  any  diligence 
was  used  by  the  party  in  securing  the  attendance  of  his  witnesses 
at  the  trial,  and  where  the  evidence  of  the  absent  witness  was  merely 
cumulative. 

3.  Evidence — Extent  of  Injury — ^Excessive  Verdict — In  an  action  by 
a  sixteen  year  old  boy  for  damages  for  being  negligently  run  over 
by  an  automobile,  where  the  evidence  was  conflicting  on  the  question 
of  negligence  and  the  extent  of  the  injury,  a  verdict  for  $500.00  in 
damages  can  not  be  held  to  be  excessive,  under  the  evidence. 

4.  Automobiles — -Prejudice  Against — Consideration — The  fact  that 
there  may  be  a  prejudice  against  automobiles  will  not  be  considered 
in  a  case  where  a  sixteen  year  old  boy,  riding  on  a  bicycle,  was  run 
over  and  seriously  Injured  by  an  automobile,  where  it  is  shown  by 
the  proof  that  the  owner  of  the  automobile,  after  the  accident,  imme- 
diately ran  away  with  his  automobile,  without  offering  any  aid  to 
the  boy,  or  to  learn  the  extent  of  his  injury. 

Carruth,  Chatterson  &  Blitz  for  appellant. 

Harry  W.  Robinson  and  Isaac  Sherman  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Sec- 
ond Division. 

Opinion  of  the  court  by  Judge  Lassing,  affirming. 

In  a  collision  between  appellee,  a  six"ieen  year  old  boy,  on  a  bicycle, 
and  appellant's  automobile,  appellee  was  injured.  Conceiving  that 
his  injuries  were  the  direct  result  of  appellant's  negligence  in  oper- 
ating his  machine,  appellee,  through  his  father,  as  next  friend,  insti- 
tuted suit  to  recover  damages.  Appellant  denied  liability,  and  pleaded 
tha'  the  injuries,  if  any,  to  the  boy,  were  the  result  of  his  own  care- 
lessness and  negligence.     Upon  the  issues  thus  joined,  a  trial  was 
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had,  which  resulted  in  a  verdict  in  favor  of  appellee  for  |500.  To 
reverse  this  judgment,  this  appeal  is  prosecuted,  and  appelant  relies 
upon  four  grounds:  First,  that  the  trial  court  erred  in  overruling  his 
motion  to  dismiss  appellee's  petition  because  he  failed  o  file  with 
his  petition  the  affidavit  of  his  n-ext  friend,  as  provided  for  by  section 
37,  of  the  Code  of  Practice;  second,  because  the  trial  court  erred  in 
refusing  him  a  continuance  on  his  showing,  made  at  the  time  of  the 
trial,  tha'.  the  witness,  Dr.  Geo.  W.  Leachman,  was  absent  from  the 
State,  and  that  his  testimony  could  not  be  procured  at  that  time; 
third,  because  the  verdict  was  against  the  evidence;  and,  fourth,  be- 
cause it  was  excessive.  These  objections  are  aken,  and  will  be 
considered  in  chronological  order. 

Sub-section  three,  of  section  35,  of  the  Code,  provides  tljat: 

"The  action  of  an  infant,  or  of  a  person  of  unsound  mind,  who 
resides  in  this  State,  and  who  has  no  guardian,  curator,  or  com- 
mittee residing  herein,  or  whose  guardian,  curator  or  committee  re- 
fuses to  sue,  or  his  action  agains''  his  guardian,  curator  or  committee, 
may  be  brought  by  his  next  friend." 

And  section  37  provides: 

''No  person  shall  sue,  as  next  friend,  unless  he  reside  in  this  State, 
and  be  free  from  disability,  nor  unless  he  file  his  own  aflfldavit.  showing 
his  right  to  sue  as  next  friend,  according  to  the  provisions  of  this 
chapter." 

Upon  being  served  with  process,  appellant  at  once  filed  a  molon 
to  dismiss  the  petition,  because  it  was  not  accompanied  by  the  proper 
afl^davit,  showing  the  right  of  appellee's  father  to  sue  as  next  friend. 
While  this  motion  was  under  submission,  the  affidavit,  conforming  to 
the  provisions  of  section  37,  of  the  Code,  was  tendered  and  permitted 
to  be  filed.  Appellant  insists 'that  it  came  too  late.  That  the  provis- 
ions of  section  37  are  mandatory,  and  that,  upon  motion  being  made 
to  dismiss,  the  trial  court  should  not  have  permitted  the  affidavit 
to  be  filed 

Appellant  relics  ujion  the  cases  of  Staton  v.  Bryant,  r»  Ky.  Law 
Rep..  426,  and  Hall  v.  Snipes,  10  Ky.  Law  Rep.,  435,  to  suppor:  this 
contention.  ^Ve  are  of  opinion,  however,  that  the  court's  ruling  in 
neither  of  these  cases  will  bear  the  construction  placed  upon  1^  by 
appellant,  for,  in  the  former  case,  the  court  distinctly  held  that  the 
affidavit,  which  was  tendered  when  the  motion  to  dismiss  was  made, 
should  have  been  filed,  and,  in  the  lat'er  case,  which  was  reversed 
upon  other  grounds,  in  dealing  with  the  question  of  the  failure  of  the 
next  friend  to  file  the  required  affidavit,  it  said: 

"On  the  failure  of  appellant  (if  appellee  requires  it)  to  show,  by 
his  affidavit,  his  capacity  to  sue,  the  action  should  be  dismissed  with- 
out prejudice.  The  affidavit  being  made,  the  action  should  be  heard 
on  its  merits." 

In  the  more  recent  case  of  Spicer  v.  Holbrook,  23  Ky.  Law  Rep., 
1812,  the  question  was  again  before  'his  court,  and  it  was  there  held 
that  the  motion  to  dismiss  the  petition  because  the  required  affidavit 
was  not  filed  should  have  prevailed.  The  case  was  reversed  and 
remanded,  with  instructions  to  the  trial  court  to  require  'he  plaintiff 
to  comply  with  the  provisions  of  the  Code,  as  to  affidavit,  &c.  In 
each  of  these  cases,  practical!}'  the  same  question  was  before  this 
count  as  is  here  presented,  and,  while  the  court,  in  each  case,  recog- 
nized the  provisions  of  section  37  as  mandatory,  it  was  held  that  a 
compliance  with  its  terms  might  be  waived  by  the  defendant,  but 
that,  if  not  waived,  and  a  motion  was  made  for  a  rule  to  show  cause 
why  the  petition  should  not  be  dismissed  for  non-compliance  with  this 
provision  of  the  Code,  then,  if  the  affidavit  was  not  made,  th«  motion 
should  be  sustained  and  the  petition  dismissed.  We  are  of  opinion 
that  the  trial  judge  did  not  err  in  permitting  the  affidavit  to  be  filed. 
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Appellant's  second  ground  for  reversal  is  not  well  taken,  for  two 
reasons.  First,  it  is  not  shown  that  he  used  any  diligence  whatever 
to  secure  the  presence  of  ^hls  witness  at  his  trial.  The  record  shows 
that  his  answer  was  filed  on  the  151h  day  of  December,  1906;  the 
reply  was  filed  on  the  22d  day  of  December,  1906,  completing  the 
issues;  the  case  was  called  for  trial  the  26th  of  March,  1907,  or  more 
th&n  ninety  days  after  the  issues  were  made  up.  During  all  of  this 
time,  save  about  two  weeks  prior  to  the  date  of  the  trial,  as  shown 
by  the  affidavit,  the  witness,  Dr.  Geo.  W.  Leachman,  was  within  the 
jurisdiction  of  the  court,  and  could  have  been  subpoenaed,  and  his  at- 
tendance procured.  This  was  not  done,  and  the  fact  that  appellant 
did  not  know  he  was  going  to  leave  ofters  no  excuse  for  his  failure 
^o  have  a  subpoena  issued  for  this  witness  at  ^  time  when  he  knew 
he  was  within  the  jurisdiction  of  the  court,  and  could  have  been 
served. 

The  court  did  not  err  in  refusing  to  continue  the  case  because  of 
the  absence  of  this  witness  for  the  further  reason  that  dt  is  shown 
that  his  evidence  would  have  been  merely  cumulative.  He  was  in 
the  automobile  with  the  witness,  John  Straus,  and  the  facts  tx> 
which  he  would  have  testified,  if  present,  as  disclosed  by  the  affidavit, 
were  testified  to  by  the  witness.  John  Straus.  The  ruling  of  the 
trial  judge,  in  permitting  this  affidavit  for  continuance  to  be  read, 
as  the  deposition  of  the  absent  witness,  was  certainly  as  favorable 
to  appellant  as  he  could  ask. 

We  come  next  to  consider  the  verdict  of  the  jury.  Was  it  against 
the  weight  of  the  evidence  and  excessive? 

Appellee  testifies  plainly  and  clearly  that  the  accident  was  caused 
solely  by  the  negligent  act  of  appellant  and  his  son.  who  was  in 
charge  of  the  automobile,  in  attempting  to  piss  from  the  south  side 
of  the  street  across  to  the  north  side,  directly  In  front  of  him,  and 
when  so  close  to  him  that  he  could  not  avoid  a  collision.  His  testi- 
mony is  corroborated,  in  part,  by  three  other  witnesses,  and.  while 
they  do  not  agree  with  him  in  his  statement  that  the  machine  ran 
over  him,  they  do  agree  that  it  ran  In'o  him  and  knocked  him  down 
upon  the  street,  and  the  witness  Hepler  says  that,  although  he  did 
not  notice  them  until  just  as  the  collision  occurred,  still  he  saw 
the  automobile  run  right  into  the  bicycle. 

As  opposed  to  this  testimony,  appellant  says  that  the  accident  was 
caused  by  the  negligence  and  carelessness  of  the  boy,  who  ran  his 
bicycle  into  the  automobile  in  spite  of  all  his  son,  the  chaffeur  in 
charge,  could  do  to  prevent  him  from  so  doing,  and  this  version  as 
to  the  manner  In  which  the  accident  occurred  is  supported.  In  the 
main,  by  the  witness  John  Straus.  It  was  for  the  jury  to  say.  under 
the  proof  before  them,  who  was  in  fault.  On  appellant's  motion, 
they  were  shown  the  automobile,  and  were  given  an  opportunity  to 
see  the  imprint  or  dent  which  appellant  alleges  the  bicycle  made 
In  the  fender  of  the  machine  when  it  struck  it.  They  were  also  per- 
mitted to  hear  the  explanation  which  appellant  offered  of  his  conduct 
after  the  collision,  and  his  reason  for  not  stopping  his  machine  after 
.Ihe  accident  occurred,  that  he  might  learn  the  extent  of  appellee's 
injuries,  if  any,  and,  with  these  witnesses  and  facts  before  them, 
they  decided  in  favor  of  appellee.  We  are  not  prepared  to  say  that 
they  were  not  warranted  in  eo  doing. 

The  automobile  in  question  is  shown  to  have  been  a  large  ma- 
chine, some  ten  feet  or  more  in  length,  with  a  seating  capaci  y  for 
four  passengers.  The  witness  Straus  testifies  that  it  was  traveling 
at  the  rate  of  six  or  eight  miles  an  hour,  which  is  the  speed  limit 
on  Broadway.  Appellee  testifies  that  it  ran  over  him,  after  knock- 
ing him  down;  other  witnesses  who  saw  the  accident  say  that  It 
did  not,  but  that  it  knocked  him  down  and  whirled  over  him,  and  Mr. 
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Straus  testifies  that  when  he  came  back,  the  boy  appeared  excited  and 
Wis  crying.  Whether  the  machine  ran  over  him  or  not  is  immaterial; 
it  ran  into  him  and  knocked  him  down,  and  the  doctor  who  waited 
on  him  testifies  that  he  was  severely  bruised  in  the  side  and  about 
the  legs,  and  had  a  knot  upon  his  side  about  the  size  of  a  goose  egg, 
and  suffered  from  shock,  and  the  pain  was  very  severe;  and  he  was 
confined  to  his  bed  tor  some  days.  The  boy  testifies  that  he  was  in 
bed  for  three  weeks,  and  could  not  work  for  a  month,  and  suffered 
severe  pain  in  his  side  and  legs.  In  our  opinion,  a  verdict  for  |500 
is  not  excessive,  in  a  case  where  one  is  injured  to  the  extent  that 
appellee  in  this  case  is  shown  to  have  been  injured. 

It  is  urged,  by  counsel  lor  appellant,  that  the  verdict  in  this  case 
is  entirely  the  result  of  the  prejudice  exis  Ing  in  the  mind  of  the 
average  juryman  against  automobiles  and  their  owners.  It  may  be 
said,  in  response  to  this  argument,  that  if  such  a  prejudice  exists,  it 
is  no  doubt  due  largely  to  the  fact  that  tihe  owners  of  automobiles, 
when  accidents  occur,  too  frequently,  as  was  done  by  appellant  in 
this  case,  instead  of  stopping  to  learn  the  extent  of  the  injury  infiicted, 
if  any,  put  on  more  steam  and  speed  away,  leaving  tihe  victim  to 
care  for  himself  as  best  he  can.  Appellant  testifies  that  the  reason 
why  he  did  not  stop  his  machine  or  make  an  effort  to  learn  the  ex- 
tent of  the  damage  done,  was  because  he  had  w^ith  him  in  the  machine 
a  sister-in-law,  who  was  in  delicate  health,  and  who  could  not  stand 
excitement,  and  he  feared  that  if  he  stopped  it  would  be  very  injurious 
to  her  health. 

The  reason  offered  would  have  justified  him  in  not  bringing  her 
back,  but  he  had  his  son  with  him,  an  experienced  chaffeur,  who 
was  in  charge  of  and  managing  and  driving  the  machine,  and  we  see 
no  reason  offered  in  the  record  before  us  why  he  did  not'  stop  the 
machine,  when  he  had  passed  beyond  the  point  where  he  accident 
occurred,  and  get  out  and  go  back,  and  at  least  learn  the  extent  of 
the  injury,  if  any.  which  had  been  infiioted  upon  the  boy.  Had  he 
done  this,  and  offered  such  assistance  as  he  could  to  relieve  his 
suffering,  it  would  have  tended,  at  least  in  a  degree,  to  remove  the 
prejudice  of  which  his  counsel  so  bitterly  complains.  The  instruc- 
tions given  by  the  court  admirably  presented  the  law  of  the  case,  as 
warranted  by  the  facts. 

Perceiving  no  error  in  the  conduct  of  the  trial  prejudicial  to  the 
rights  of  appellant,  the  judgment  is  affirmed. 


N.,  C.  &  ST.  L.  RY.  CO.   v.  RUSSELL. 
(Filed  May  8,  1908— To  be^  reported.) 

1.  Railroads — Cattle  Guards — Reasonable  Construction — Sufficiency 
— Under  Kentucky  Statutes,  section  1793.  requiring  "all  corporations 
and  persons  owning  or  controlling  and  operating  railroads,  to  erect 
and  maintain  cattle  guards  at  all  terminal  points  of  fences  con- 
structed along  their  lines,"  if  a  cattle  guard  is  not  reasonably  suf- 
ficient to  prevent  cattle  from  going  across  it,  then  it  is  not  such  a 
guard  as  the  statute  contemplates,  although  it  may  be  In  general 
use  by  all  railroads. 

2.  Same — Care  Required  of  Railroads— Question  for  Jury — This  does 
not  mean  rhai  a  cattle  guard  must  be  so  constructed  as  that,  under 
no  condition,  cattle  can  pass  over  it,  or  that  it  must  afford  absolute 
or  perfect  irotection  against  trespassing  or  wandering  stock,  but 
railroad  companies  should  at  least  exercise  ordinary  care  to  provide 
and  maintain  guards  reasonably  sufficient  for  the  purpose  intended. 
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and  no  better  lest  can  be  applied  to  determine  the  statutory  suf- 
ficiency of  a  guard  than  to  submit,  under  competeut  evidence,  the 
question  of  its  reasonable  sufficiency  to  a  jury. 

Wheeler,  Hughop  &  Berry  for  appellant. 
Oliver,  Oliver  &  McGregor  for  appellee. 

Appeal  from  Marshall  Circui*  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

The  principal  questions  in  this  case  are,  whether  or  not  the  appel- 
lant company  erected  and  maintained  at  a  public  road  crossing  on 
Its  line  of  railway,  at  a  point  near  Hardin,  in  Marshall  county,  Ken- 
tucky, a  sufficient  cattle  guard  within  the  meaning  of  the  statute,  to 
entitle  it  to  a  verdict  under  direction  of  the  court,  and  whether  or 
not  the  trial  court  properly  instructed  the  jury. 

The  actio.]  was  brought  to  recover  damages  for  the  value  of  stock 
killed  by  one  of  appellant's  trains,  and,  upon  a  trial,  there  was  a  ver- 
dict and  judgment  for  appellee.  The  stock  killed  had  passed  over 
a  cattle  guard,  and  were  on  the  right  of  way  at  a  point  where  they 
could  not  escape,  and  it  is  not  contended  that  the  trainmen  were 
guilty  of  any  negligence.  So  that,  the  entire  case  turns  upon  the  propo- 
sition whether  or  not  the  cattle  guard  was  erected  and  maintained 
in  the  manner  reouired  by  the  statute,  and  reasonably  sufficient  to 
prevent  stock  from  going  from  the  public  road  onto  the  right  of  way, 
where  they  were  killed.  The  cattle  guard  in  question  was  eight 
feet  square,  made  of  iron  plates  attached  together  and  placed  on 
the  ties,  and  on  the  surface  of  the  iron,  at  spaces  of  a  few  inches 
apart,  there  were  sharp,  poinded  projections,  also  made  of  iron,  in- 
tended to  be  so  arranged  that  an  animal  walking  across  would  neces- 
sarily step  OP  the  pointed  iron,  thereby  hurting  or  Injuring  its  feet. 
This  particular  cattle  guard  is  known  as  "Cook's  Standard,"  and  Is 
in  general  use  on  the  line  of  appellant's  railroad,  and  is  used  by  other 
railroad  companies,  and  was  shown  by  the  evidence  of  witnesses  for 
appellant  to  be  one  of  the  best  and  most  approved  styles  of  cattle 
guards  in  general  use.  There  was  evidence  for  appellee  tending  to 
show  that  a  number  of  the  sharp  projecting  points  had  been  bent,  and 
that  the  ties  upon  which  the  iron  plate  was  laid  were  embedded  in 
the  ground,  so  that  the  iron  was  almost -level  with  the  top  of  the 
earth,  and  that  cattle  and  horses  habitually  passed  over  it.  As  all  of 
tihe  evidence  Introduced  on  the  trial  was  to  the  effect  that  the  cattle 
guard  was  a  practical  one,  of  approved  pattern  and  in  general  use, 
appellant  insists  that  it  fully  complied  with  the  statute,  although 
cattle  may  have  walked  across  it — the  argument  being  that  when  a 
cattle  guard,  the  utility  of  which  has  been  tested  and  approved  by 
railroads,  is  erected  and  maintained,  the  company  has  discharged 
the  full  measure  of  its  duty  and  can  not  be  held  liable,  although  '^t 
may  not  be  sufficient  to  prevent  stock  from  passing  over  it. 

It  is  not  necessary,  nor,  indeed,  proper,  that  we  should  express  an 
opinion  as  to  the  kind  of  cattle  guard  that  should  be  erec^d  and 
maintained.  But  the  fact  that  the  cattle  guard  was  the  same  as  that 
in  general  use  on  the  line  of  appellant's  railroad,  and  also  on  o  her 
roads,  is  not  conclusive  evidence  that  it  was  a  sufficient  cattle  guard 
within  the  meaning  of  section  1793,  of  the  Kentucky  Statutes,  which 
reads,  in  part,  as  follows:  "All  corporations  and  persons  owning  or 
controlling  and  operating  railroads  as  aforesaid,  shall  erect  and 
maintain  cattle  guards  at  all  terminal  points  of  fences  constructed 
along  their  lines."  This  statute  does  not  undertake  to  prescribe  the 
character  of  cattle  guards  that  shall  be  used,  but  manifestly  the 
intention  was  that  it  should  be  such  a  one  as  is  reasonably  sufficient 
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to  prevent  cattle  from  crossing  it,  otherwise  it  would  be  of  little  or 
no  service.  Nor  does  the  erection  of  cattle  guards,  however  sufficient 
they  may  b^,  meet  the  demands  of  the  statute,  which  declares  that 
they  shall  not  only  be  erected,  but  maintained.  It  is,  therefore,  as 
much  the  duty  \)  maintain  them  in  proper  condition,  for  the  purpose 
intended,  as  it  is  to  erect  them.  Whether  or  not  a  cattle  guard  comes 
up  to  this  requirement,  is  a  question  of  fact  that  can  not  be  con- 
clusively determined  by  either  the  opinion  of  railroad  experts  or 
farmers  who  own  land  adjoining  the  railroad,  although  it  is  admis- 
sible for  the  railroad  company  to  prove  that  the  cattle  guard  is  one  in 
general  use  by  well-managed  railroads,  and  that  it  is  of  the  most 
approved  make  and  construction,  and,  on  the  other  hand,  it  is  equally 
competent  for  the  person  who  is  attacking  its  sufficiency  to  show 
that  cattle  have  passed  over  it,  for  the  purpose  of  illustrating  that 
it  does  not  answer  the  purpose  for  which  it  was  intended.  Each 
case  must  be  adjudged  by  the  particular  facts  disclosed  by  the  evi- 
dence, and  under  the  facts  shown  by  this  r'ecord,  the  trial  court 
properly  refused  the  request  of  appellant  for  a  peremptory  instruc- 
tion in  its  behalf.  (Chicago  R.  Co.  v.  Bryant,  29  111.  App.,  17;  St. 
Louis  R.  Co.  V.  Busick,  74  Ark.,  589;  Elliott  on  Railroads,  section 
1198;  Smead  v.  Lake  Shore  R.  Co.,  58  Mich.,  200;  Pennsylvania  R. 
Co.  V.  Newly,  164  Ind.,  109.) 

In  Louisville,  H.  &  St.  L.  R.  Co.  v.  Beauchamp,  21  Ky.  Law.  Rep., 
1476,  this  court  said: 

"The  term  'cattle  guard,'  as  employed  in  section  1793,  of  the  Ken- 
tucky Statutes,  means  such  an  appliance  as  will  prevent  animals 
from  escaping  from  enclosures,  in  which  they  are  confined,  over  the 
railroad  track,  and  going  upon  land  of  others  adjoining  the  right 
of  way;  and  any  neglect  or  failure  on  the  part  of  the  railroad  to  keep 
^hem  in  such  a  condition  as  will  effect  this  purpose,  renders  it  liable 
for  any  injuries  that  may  result  therefrom.  No  particular  form  of 
appliance  Is  prescribed  by  the  statute,  but  it  certainly  can  not  be 
contended  that  they  should  be  so  constructed  that  cattle  could  pass 
over  them  with  safety. 

"This  would  defeat  the  very  purpose  of  their  requirement." 

If  a  cattle  guard  is  not  reasonably  sufficient  to  prevent  caHle  from 
going  across  it,  then  it  is  not  such  a  guard  as  the  statute  contem- 
plates, although  it  may  be  in  general  use  by  railroads.  This  does  not 
mean  that!  a  cattle  guard  must  be  so  constructed  as  that,  under  no 
condition,  cattle  can  pass  over  it,  or  that  it  must  afford  absolute 
or  perfect  protection  against  trespassing  or  wandering  stock.  It 
would  not  be  reasonable  to  demand  of  railroad  companies  this  high 
measure  of  care,  but  they  should  at  least  exercise  ordinary  care  to 
provide  and  maintain  guards  reasonably  sufficient  tor  the  purpose 
intendect.  And  we  do  not  know  a.  better  test  that  can  be  applied 
to  determine  the  statutory  sufficiency  of  a  guard,  than  to  submit, 
under  competent  evidence,  the  question  of  Its  reasonable  sufficiency 
*o  a  jury,  and  this  the  court  did,  in  the  following  instructions: 

"1.  It  was  the  duty  of  the  defendant,  at  the  time  and  place  com- 
plained of  by  the  plaintiff,  to  exercise  ordinary  care  to  keep  and  main- 
tain Its  cattle  guards  in  reasonably  safe  condition  to  keep  stock  from 
straying  from  the  public  road  over  the  same  onto  its  enclosed  right 
of  way,  and  if  you  shall  believe,  from  the  evidence  in  this  case,  that 
defendant  failed  to  exercise  such  care,  and  that  said  cattle  guard 
was  Insufficient  to  prevent  stock  from  straying  over  same,  and  on 
lt«  enclosed  right  of  way,  and  that,  by  reason  thereof,  plaintiff's 
horses  did  stray  from  the  public  highway  over  same,  and  onto  the 
enclosed  right'  of  way  of  defendant,  and  were  there  struck  by  one  of 
defendant's  engines  and  trains,  then  the  law,  in  this  case.  Is  for  the 
plaintiff,  and  you  will  find  for  him  damages  for  killing  the  horse  sued 
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for,  not  exceeding  |175.00,  and  damages  for  the  mare  sued  for,  not 
exceeding  1135.00.  and  damages  for  the  mule  sued  for,  not  exceeding 
$60.00,  and,  in  all,  not  exceeding  $370.00*.  But,  unless  you  shall  so 
believe,  from  the  evidence  in  this  case,  then  the  law  is  for  the  de- 
fendant, and  you  will  so  find. 

"2.  The  term  'ordinary  care,'  as  used  in  instruction  No.  1,  herein, 
means  such  care  as  ordinarily  careful  and  prudent  persons  are  accus- 
tomed to  use  in  their  own  affairs,  and  when  engaged  in  a  like  business, 
and  under  like  or  similar  circumstances  of  this  case,  and  'negligence* 
means  the  failure  to  exercise  such  care." 

The  point  is  further  made  that  the  court  erred  in  discharging  two 
of  the  jurors,  on  motion  of  the  plaintiff  below,  after  the  Jury  had  been 
accepted,  and  while  counsel  for  defendant  was  stating  the  case.  The 
record  does  not  disclose  why  the  trial  judge  took  this  action,  nor 
does  it  appear  that  the  rights  of  appellant  were  in  any  wise  prejudiced 
by  it.  In  the  absence  of  any  showing  to  the  contrary,  we  must  assume 
that  the  trial  judge  had  sufficient  reasons  for  his  ruling.  At  any 
rate,  there  is  nothing  in  the  record  to  indicate  that  appellant  was 
prejudiced  by  the  ruling,  and  we  are  not  disposed  to  assume  that  it 
was. 

Wherefore,  the  judgment  of  the  lower  court  is  affirmed. 


SCOTT  V.  O'BRIEN. 
(Filed  May  12,  1908— To  be  reported.) 

1.  Husband  and  Wife — ^Alienating  the  Affections  of  a  Husband — 
Abandonment  by  Husband — Proof  of  Enticement — To  support  an  ac- 
tion for  alienating  a  husband's  or  wife's  affections,  it  must  be  estab- 
lished that  the  defendant  is  the  enticer.  Mere  proof  of  abandonment, 
and  that  the  husband  or  wife  mQ,intalns  improper  relations  with  the 
defendant,  is  not  sufficient. 

2.  Action  by  Wife — Proof  Required — Intentional  Conduct  of  Defend- 
ant— Rebuttal  Evidence — In  an  action  by  a  wife  against  another 
woman,  for  alienating  the  affections  of  her  husband,  it  is  necessary 
for  the  plaintiff  not  only  to  show  alienation  of  her  husband's  affections, 
but  that  such  alienation  was  due  to  the  intentional  conduct  of  the 
defendant,  and  the  defendant  could  introduce  any  evidence  that  would 
tend  to  rebut  either  of  these  facts. 

3.  Same — General  Denial — Evidence  Admissible — On  the  trial  of  an 
action  for  the  alienation  of  a  husband's  affections,  it  was  competent 
for  the  defendant  to  prove  that  the  husband  sought  her,  and  made 
love  to  her,  and  that  she  endeavored  to  get  rid  of  him  and  have  him 
return  to  his  wife,  and  that  he  really  sought  her  for  the  purpose  of 
getting  her  money,  and  not  because  of  any  affection  for  her,  and  his 
letters  to,  and  conversations  with,  her,  as  well  as  her  financial  condi- 
tion, and  the  money  she  had  given  him  by  reason  of  his  threats, 
and  all  this  evidence  was  admissible  under  a  general  denial  by  the 
defendant. 

Sims.  DuBose  &  Rodes^for  appellant. 

Proctor  &  Herdman,  Watkins  &  Birkhead  and  L.  P.  Tanner  for 
appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  reversing. 

Appellee,  Virgin  O'Brien,  instituted  this  action  against  Florence 
Scott,   to  recover  damages  for  the   alienation  by  the  latter  of  her 
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husband's  affections,  and  for  the  loss  of  his  society  and  support, 
resulting  therefrom.  The  petition  charges  that  the  defendant,  by 
various  "acts,  devices,  blandishments  and  seductions,  &llenated  the 
love  and  aftections  of  plaintiff's  husband,  and  destroyed  the  happiness 
of  her  home."  Appellant's  defense  was  a  general  denial.  Upon  trial 
of  the  case,  the  jury  awarded  appellee  damages  in  the  sum  of  |5,500.00. 
Defendant's  motion  and  grounds  for  a  new  trial  were  overruled,  and 
she  appeals. 

The  principal  grounds  relied  upon  for  reversal  are,  (1)  the  exclu- 
sion of  relevant  and  competent  testimony  offered  by  appellant,  and, 
(2)  errors  in  giving  and  refusing  instructions. 

From  the  evidence  in  the  case,  it  appears  that  the  appellant's  hus- 
band. Brownie  Scott,  died  in  September,  1905.  At  that  time  sfie  had 
two  little  girls,  four  and  nine  years  of  age,  respectively.  Scott  left 
to  appellant  and  his  two  children  insurance  amounting  to  about 
$4,000.00.  With  this  money  she  paid  some  $500.00  of  his  indebtedness, 
and  bought  the  home  where  she  lived  at  the  time  of  the  trial,  paying 
therefor  the  sum  of  |1,400.00.  At  the  time  of  Brownie  Scott'»  death, 
he  lived  adjoining  his  tobacco  factory,  in  Bowling  Green,  Kentucky. 
Appellee's  husband  was  then  in  his  employ.  Some  little  time  after 
Scott's  death,  O'Brien,  the  husband  of  appellee,  began  to  pay  atten- 
tions to  the  appellant.  She  was  frequently  seen  at  the  factory  where 
he  was  still  employed,  although  she  claims  that  she  went  there  for 
the  purpose  of  getting  mail,  which  she  had  been  accustomed  to  do 
prior  to  her  husband's  death.  Appellant  was  also  frequently  seen 
out  riding  with  O'Brien,  and  she  wrote  at  least  one  letter  to  O'Brien, 
which  is  couched  in  endearing  terms. 

The  theory  of  appellant's  defense  was,  that  appellee's  husband 
voluntarily  left  his  wife,  and  sought  appellant,  without  any  intentional 
or  wrongful  acts  on  her  part;  that  his  real  purpose  in  seeking  her 
society  was  to  obtain  the  insurance  money  which  her  husband  had 
left  her;  that  she  protested  against  his  attentions  and  advised  him 
to  return  to  his  wife;  that  he  resorted  to  all  sorts  of  threats  and 
attempts  to  over-awe  her;  that  be  carried  a  pistol  upon  his  person, 
and  would  make  violent  protestations  of  love  for  her,  and  threaten 
to  kill  himself  and  her.  With  the  view  of  presenting  this  defense, 
appellant  offered  to  introduce  letters  which  she  received  from  O'Brien, 
and  to  testify  to  his  acts,  conduct  and  conversations  with  her,  as 
well  as  her  conversations  with  him,  upon  occasions  prior  to  the  time 
he  abandoned  his  wife.  She  also  offered  to  testify  to  the  amount 
of  money  she  had,  and  to  the  amount  which  she,  by  reason  of  O'Brien's 
threats  and  persuasions,  had  given  to  him.  The  trial  court  excluded 
all  such  testimony,  and  proper  avowals  were  made  by  appellant. 
Counsel  for  appellant  contend  that  this  testimony  was  properly  ad- 
missible, under  a  general  denial,  or,  if  not  admissible  under  the 
pleadings  in  that  form,  the  trial  court  should  have  permitted  appel- 
lant to  file  the  amendment  which  was  offered  immediately  after  the 
ruling  of  the  court  excluding  the  testimony. 

For  the  purpose  of  determining  the  question  involved,  we  shall 
consider  (1)  whether  such  evidence  is  admissible  or  not,  under  the 
circumstances,  and,  (2)  whether  it  is  admissible  under  a  general 
denial. 

The  ruling  of  the  trial  court  seems  to  have  been  based  upon  the 
case  of  Hart  v.  Knapp,  76  Conn.,  135.  That  was  an  action  for  crim- 
inal conversation,  and  not  an  action  for  alienation  of  affections.  In 
an  action  for  criminal  conversation,  adultery  must  be  shown.  In  that 
case,  the  court  held  that  it  was  no  defense  that  the  husband  was  the 
active  and  aggressive  party,  and  that  the  defendant  listened  to  his 
persuasions,  and  lived  in  adulterous  intercourse  with  him.  It  is 
manifest  that  that  case  is  somewhat  different  from  the  one  under 
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consideration.  Here  no  adultery  is  shown.  There  the  action  waa 
based  on  adultery,  and  the  court  held  that  it  was  no  defense  to  show 
that  the  husband  was  a  seducer..  _.The  mere  fact  that  the  defendant 
lived  in  adultery  with  plaintiff's  husband  showed,  to  some  extent,  at 
least,  wrongful  and  intentional  conduct  on  her  part.  But,  whatever 
may  have  been  the  reason  for  reaching  the  conclusion  at  which  the 
court  arrived  in  that  case,  we  are  of  opinion  that  the  view  therein 
expressed  is  contrary  to  the  weight  of  authority.  The  general  rule 
is,  that  there  is  no  ground  for  an  action  where  a  spouse  voluntarily 
gives  his  or  her  affections  to  another,  the  latter  doing  nothing 
wrongfully  to  win  such  affections.  To  support  an  action  for  alien- 
ating a  husband's  or  wife's  affections,  it  must  be  established  that 
the  defendant  is  the  enticer.  Mere  proof  of  abandonment,  and  that 
the  husband  or  wife  maintains  improper  relations  with  the  defendant, 
is  not  sufficient.  (21  Cyc,  1621;  Buchanan  v.  Foster.  23  N.  Y.,  App. 
Div.,  542;  Churchill  v.  Lewis,  17  Abb.  N.  Cas..  N.  Y.,  226;  Warner  v. 
Miller,  Id.,  221.)  In  the  Am.  &  Kng.  Ency.  of  Law,  volume  15.  page 
865,  the  rule  is  thus  stated: 

"In  cruder  to  sustain  an  action  for  the  alienation  of  the  husband's 
affections,  it  must  appear,  in  addition  to  the  fact  that  alienation  or  the- 
fact  of  the  husband's  infatuation  for  the  defendant,  that  there  had 
been  a  direct  interference  on  the  defendant's  part,  sufficient  to  satisfy 
the  jury  that  the  alienation  was  caused  by  the  defendant,  and  the 
burden  of  proof  is  on  the  plaintiff,  to  show  such  interference." 

Again,  on  page  866,  it  is  said: 

"But  to  maintain  this  action,  it  must  be  established  that  the  hus- 
band was  induced  to  abandon  the  wife  by  some  active  interference 
on  the  part  of  the  defendant." 

In  the  third  volume  of  Elliott  on  Evidence,  section  1643,  it  is  said: 

"To  entitle  the  plaintiff  to  recover,  in  an  action  for  alienating  affec- 
tions, the  burden  of  proof  is  upon  the  plaintiff,  and  the  plaintiff 
must  show  that  there  was  a  direct  interference  upon  the  part  of  the 
defendant,  ihat  not  only  was  there  infatuation  of  the  husband  or 
wife  for  the  defendant,  but  that  the  defendant,  by  wrongful  act,  wafr 
the  cause  of  it." 

In  the  case  of  Waldron  v.  Waldron,  45  Federal  Reporter,  315,  the 
court,  in  an  elaborate  discussion  of  the  question,  said: 

"Defendant  should  not  be  held  to  answer  on  damages  because 
plaintiff's  husband  left  her.  though  without  good  cause,  and  after- 
wards fell  in  love  with,  and  finally  married,  defendant.  If  the  hus- 
band alienated  his  own  affections  from  his  wife,  or,  if  alienated  by  the 
plaintiff's  own  conduct,  or  both,  without  the  interference  of  defend- 
ant, or  if  they  were  alienated  by  any  other  cause,  known  or  unknown, 
over  which  defendant  had  no  control,  or  exercised  no  intentional 
direction  or  influence,  then  the  plaintiff,  howsoever  unfortunate  or 
wronged,  can  not  recover  damages  from  the  defendant." 

We,  therefore,  conclude  that,,  by  the  weight  of  authority,  it  was^ 
proper  for  appellant  to  show  that  the  alienation  of  O'Brien's  affec- 
tions from  appellee  was  a  voluntary  act  of  O'Brien's,  and  was  not 
due  to  any  wrongful  or  intentional  act  on  the  part  of  appellant. 

The  next  question  is,  whether  or  not  such  evidence  is  admissible 
under  a  general  denial.  Manifestly,  appellant  was  confined  to  two 
defenses;  either  to  deny  the  allegations  of  the  petition,  or  to  set 
forth  new  matter,  avoiding  the  facts  therein  contained;  but  the  latter 
is.  in  effect,  simply  a  confession  and  avoidance.  We  do  not  thtak 
appellant  should  be  compelled  to  confess  the  fact  that  appellee's  hus- 
band had  transferred  his  affections  to  her,  and  seek  to  avoid  the  effect 
of  such  confession  by  showing  that  the  alienation  was  due  to  his 
voluntary  act.  We  think  she  should  be  entitled  to  place  in  issue 
both  the  fact  of  alienation  and  the  cause  thereof.     For  appellee  t<^ 
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recover,  it  was  necessary  not  only  to  show  alienation  of  her  husband's 
affections,  but  that  such  alienation  was  due  to  the  intentional  con- 
duct of  appellant.  These  were,  then,  the  two  facts  in  issue.  Appel- 
lant could  introduce  any  evidence  that  would  tend  to  rebut  either  one  of 
these  facts,  and  such  ^evidence  would  be  relevant  to  the  issue.  We, 
therefore,  conclude  that  the  evidence  of  appellant's  defense  was  prop- 
erly admissible  under  a  general  denial. 

It  appears  that  the  court  excluded  evidence  of  conversations  be- 
tween appellant  ai|d  appellee's  husband,  prior  to  the  time  of  the  abandon- 
ment, wherein  appellant  sought  to  show  that  appellee's  husband  first 
sought  her,  and ^ made  love  to  her,  and  was,  himself,  a  seducer;  that 
Bhe  endeavored  to  get  him  to  leave  her  alone  and  return  to  his  wife 
and  children;  «hd  that  he  really  sought  her  for  the  purpose  of  getting 
her  money,  and  not  because  of  any  aftectlon  for  her.  All  this  evi- 
dence was  excluded  by  the  court,  upon  the  idea  that  it  consisted  of 
self-serving  declarations,  and  occurred  at  a  time  when  appellee  was 
not  present.  In  the  case  of  Bailey  v.  Bailey,  decided  by  the  Supreme 
Court  of  Iowa,  and  reported  in  63  N.  W.,  341,  th^very  question  before 
us  was  under  discussion.  In  that  case,  the  wife  had  brought  an  action 
agaidst  the  parent  of  her  husband  for  alienation  of  her  husband's 
affections.  The  defendant  offered  to  show  that,  instead  of  alienating 
the  affections  of  her  husband,  he  had  tried  to  get  him  to  live  with 
his  wife,  and  had  offered  him  inducements  to  do  so:  that  he  had 
offered  to  give  the  husband  a  farm  if  he  would  take  his  wife  there 
&nd  live  with  her,  and  that  the  husband  responded  that  he  did  not 
love  her,  and  would  not  live  with  her  on  the  farm,  or  anywhere  else. 
The  court  said: 

"The  court  sustained  objections  to  the  proffered  testimony,  on  the 
ground  that  it  called  for  self-serving  declarations,  made  at  a 
time  when  plaintiff  was  not  present.  He  did  admit  testimony  as  to 
what  was  done  by  defendant  towards  providing  a  home  for  plaintiff 
and  her  husband,  but  held  that  offers  of  the  use  of  a  farm  made  to 
the  husband  by  defendant,  and  the  husband's  reply  thereto,  giving 
the  reason  why  he  would  not  accept  them,  were  not  admissible.  In 
this,  we  think  he  was  in  error.  The  fact  that  the  statements  were 
not  made  in  the  presence  of  plaintiff  was  wholly  immaterial,  for  they 
were  not  offered  as  bearing  upon  her  knowledge  of  defendant's  treat- 
ment of  his  son.  The  purpose  of  the  testimony  was  to  show  that 
defendant  had,  as  a  matter  of  fact,  tried  to  induce  his  son  to  do  the 
very  thing  the  plaintiff  was  insisting  upon,  and  to  show  the  condition 
of  her  husband's  mind  and  the  state  of  his  affections  towards  her. 
Such  testimony  would  have  a  tendency  to  negative  the  idea  that  de- 
fendant was  trying  to  induce  his  son  to  abandon  the  plaintiff.  It 
was  substantive  testimony  of  verbal  acts  tending  to  show  that  he  was 
trying  to  induce  his  son  to  live  with  plaintiff,  and  that  the  son's 
refusal  to  do  so  was  not  brought  about  by  his  conduct.  The  expres- 
sion of  the  son,  made  long  before  the  commencement  of  the  suit,  that 
he  would  not  live  with  the  plaintiff  on  the  land  offered  by  defendant, 
or  anywhere  else,  was  certainly  competent  as  bearing  upon  his  feel- 
ings towards  her.  The  court  permitted  defendant  to  show  what  he 
did  to  induce  his  son  to  live  with  plaintiff.  What  he  said  to  accom- 
plish the  same  purpose  was  a  part  of  the  res  gestae,  and  was,  it  seems 
to  us,  equally  admissible." 

We  think  the  evidence  offered  by  appellant  was  within  the  rule 
above  laid  down;  it  was  a  part  of  the  res  gestae.  The  question  was: 
Did  the  appellant,  by  her  intentional  conduct,  alienate  the  affection 
of  appellee's  husband,  or  did  the  husband  voluntarily  leave  his  wife, 
or  transfer  his  affections  to  appellant,  or  seek  appellant,  not  because 
he  loved  her,  but  for  the  purpose  of  obtaining  her  money?  The  real  facts 
in  issue  can  only  be  determined  from  the  acts  and  conduct  of  ap- 
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pellant  and  appellee's  husband,  and  from  the  conversations  and  com- 
munications which  passed  between  them.  The  only  way  the  Jury 
could  properly  determine  the  issue  involved  was  to  have  ^11  these  facts 
properly  before  them.  It  is  true,  the  admission  of  such  testimony 
may  give  opportunity  for  perjury;  but  the  fact  that  &  witness  might 
lie  in  reference  to  matters  about  which  he  has  a  right  to  testify,  is 
not  a  good  reason  for  excluding  such  testimony.  The  Jury,  who  are 
the  Judge  of  the  weight  to  be  given  the  testimony,  will  consider  such 
alleged  conversations  in  the  light  of  appellant's  conduct,  as  shown 
by  other  witnesses,  and  in  the  light  of  all  the  circumstances  of  the 
case,  and  they  will  be  able  to  determine  what  credit  should  be  given 
to  such  evidence. 

For  the  reasons  given,  we  also  think  that  the  testimony  to  the 
effect  that  appellee's  husband  remarked,  shortly  after  the  death  of 
appellant's  husband,  "that  the  little  widow  with  her  money  would  be 
a  good  catch,"  as  well  as  his  conversations  and  letters  showing  con- 
stant demands  on  his  part  for  money,  were  admissible.  Such  evidence 
tends  to  show  his  motive  and  purpose  in  seeking  the  companionship 
of  appellant,  and  goes  to  rebut  the  idea  that  she  was  the  enticer. 

We  further  think  it  was  competent  for  appellant  to  prove,  in  this 
case,  her  financial  condition;  not,  however,  for  the  purpose  of  in- 
creasing or  diminishing  the  amount  of  damages,  but  for  the  sole  pur* 
pose  of  showing  the  motive  of  appellee's  husband  in  seeking  appel- 
lant's society.  In  admitting  such  testimony,  the  court  will  admonish 
the  jury  accordingly. 

It  will  be  unnecessary  to  set  out  in  full  the  Instructions  given  by 
the  court.  Suffice  it  to  say,  that  they  do  not  properly  present  appel- 
lant's defense.  Upon  the  next  trial,  the  court  will  instruct  the  jury 
as  follows: 

"No.  1.  If  you  believe,  from  the  evidence,  that  the  defendant,  Flor- 
ence Scott,  by  her  acts,  wiles  or  blandishments,  intentionally  alienated 
or  took  away  from  plaintiff  her  husband's  affections,  yon  will  find  for 
plaintiff,  and  award  her  such  damages  as  you  believe  will  fairly 
compensate  her  for  the  injury,  if  any,  resulting  to  her  feelings,  for 
the  loss  of  her  husband's  comfort  and  society,  if  there  was  such  loss, 
and  for  loss  of  her  husband's  support.  If  there  was  such 
loss,  except  to  the  extent  that  he  has  contributed,  or  may,  by  law, 
be  compelled  to  contribute,  to  her  support,  not  exceeding  the  sum  of 
$10,000.00,  the  amount  asked  for.  Unless  you  so  believe,  you  will 
find  for  the  defendant. 

"No.  2.  If  you  believe  that  the  defendant  alienated  from  plaintiff 
her  husband's  affections,  in  the  manner  set  forth  In  instruction  No.  1, 
and  further  believe  that  defendant's  conduct  in  causine  such  aliena- 
tion was  wanton  and  malicious  towards,  and  with  the  design  to 
humiliafe  plaintiff,  then,  in  addition  to  compensatory  damages,  you 
may,  in  your  discretion,  award  plaintiff  punitive  damages,  not  exceed- 
ing, in  all,  however,  the  sum  of  $10,000.00. 

"No,  3.  Although  you  may  believe,  from  the  evidence,  that  plain- 
tiff's husband  transferred  his  affections  from  plaintiff  to  defendant, 
yet.  if  you  further  believe  plaintiff's  husband  alienated  his  own  affec- 
tions from  plaintiff,  without  any  intentional  misconduct  on  the  part 
of  defendant,  or  that  such  alienation  was  occasioned  by  some  other 
cause,  over  which  defendant  had  no  control,  or  exercised  no  inten- 
tional direction  or  influence,  then  you  will  find  for  the  defendant" 

Judgment  reversed  and  cause  remanded,  with  directions  for  a  new 
trial,  consistent  with  this  opinion. 
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COLEMAN  V.  GRIMES,  &c. 
(Filed  May  12,  1908— Not  to  be  reported.) 

1.  Wills— Devise  of  Fund  to  a  Daughter— As  a  Home  for  Herself  and 
Family — Sale  for  Re-investment— Restrictions — Construction — A  testa- 
tor, by  his  will,  devised  to  his  daughter  a  house  and  lot  of  th«  esti- 
mated value  of  14,000,  "as  a  home  for  herself  and  family,  as  long  as 
she  lives,  free  from  the  control  of  her  husband,  to  have  no  power  to 
encumber  or  sell  same,  except  for  re-investment,  and,  if  sold,  the 
proceeds  to  be  re-invested  in  other  property,  suitable  for  a  home  for 
herself  and  family,  and  to  be  used  for  that  purpose/'  She  exchanged 
this  home  for  a  farm,  wbich  she  subsequently  sold  for  |6,250,  which 
the  purchaser  declined  to  pay,  on  the  ground  that  she  could  not 
convey  him  a  good  title  thereto.  Held — ^That  the  word  "family,"  in 
this  will,  includes  children,  and  that  the  testator,  in  using  the  word 
"family,"  intended  it  to  embrace  not  only  his  daughter,  but  her 
children,  as  well  as  her  husband,  and  that  the  fund,  when  invested 
in  a  home,  should  be  preserved  in  a  home  as  long  as  his  daughter 
lived. 

2.  Same — ^Exchange  for  Farm — Sale  of  Farm — Increased  Price — 
Separation  from  Principal — ^Fund  in  Court — It  does  not  follow,  from 
the  fact  that,  as  only  |4,000  was  set  apart  by  the  will  for  a  home,  that 
any  increase  in  this  fund  might  be  used  for  other  purposes.  The 
Increase  can  not  be  separated  from  the  principal,  and  the  entire 
fund,  $6,250,  should  be  paid  into  the  court  by  the  purchaser  of  the 
farm,  and  retained  until  the  devisee  selects  a  home  in  which  to  invest 
it,  subject  to  the  approval  of  the  chancellor. 

E.  H.  Gaither  for  appellant. 

J.  F.  Vanarsdall  for  guardian  ad  litem. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  reversing. 

The  fourth  clause  in  the  will  of  J.  W.  Taylor  reads  as  follows: 

"I  direct  that  the  house  and  lot,  on  which  I  now  reside,  at  the 
corner  of  Second  and  Main  streets.  In  Shelbyville,  Kentucky,  in  the 
division  of  my  property,  be  allotted  to  my  daughter,  Mattie  L.  Harbe- 
son;  same  to  be  appraised  by  three  disinterested  persons,  to  be 
selected  by  my  two  daughters,  and  allotted  and  charged  to  my  said 
daughter,  a't  the  amount  fixed  by  said  appraisers,  but,  in  no  event,  to 
be  appraised  at  more  than  14,000.00;  nor  is  she  to  be  charged  with 
more  than  $4,000.00  for  same.  She  is  to  have  and  to  hold  same  as 
her  separate  estate,  free  from  the  debts  and  control  of  her  husband, 
or  any  husband  she  may  have.  She  is  to  have  no  power  to  encumber 
same,  nor  to  sell  same,  except  she  might  sell  same  for  the  purpose 
of  re-investment;  and,  if  sold,  the  proceeds  shall  be  re-invested  in 
other  property,  suitable  for  a  home  for  herself  and  family,  and  to 
be  used  for  that  purpose — my  purpose  being  to  provide  a  home  for 
my  daughter  and  family  as  long  as  she  lives. 

"I  direct  that  a  sum  equal  to  the  amount  at  which  said  house  and 
lot  is  appraised,  not  exceeding  $4,000.00,  be  invested  by  my  executor 
In  a  home  for  my  daughter,  Carrie  D.  Coleman,  to  be  held  in  the 
same  manner,  and  for  the  same  purpose,  and  under  the  same  terms 
and  limitations,  as  provided  about  the  house  and  lot  devised  to  my 
daughter,  Mattie  L.  Harbeson. 

"My  executor  is  to  permit  Mrs.  Coleman  to  select  the  property  she 
desires  to  be  purchased,  and  is  to  make  said  investment  and  pay 
for  same  as  soon  as  he  can,  without  a  sacrifice  of  my  estate.''' 
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The  money  received  by  Mrs.  Coleman,  under  this  will,  was  Invested 
in  a  house  and  lot  in  Harrodsburg,  Kentucky;  and,  in  1897,  she 
exchanged  this  property  for  a  tract  of  land  containing  fifty  acres, 
situated  in  Mercer  county,  Ky.  Desiring  to  sell  the  land  to  a  pur- 
chaser who  was  willing  to  pay  for  it  $6,250.00,  provided  he  could  be 
Invested  with  a  good  title — the  real  purpose  of  this  suit  is  to  obtain 
a  construction  of  the  clause  in  the  will  mentioned,  to  ascertain 
whether  or  not  Mrs.  Coleman  can  sell  the  property,  and  herself 
invest  the  proceeds,  without  the  purchaser  being  required  to  look  to 
a  re-investment,  or  without  the  sanction  of  the  court,  as  to  the  prop- 
erty in  which  the  re-investment  shall  be  made. 

To  the  petition  her  three  infant  children  were  made  parties,  and, 
by  their  guardian  ad  litem,  filed  an  answer,  in  which  he  asked,  on 
behalf  of  the  children,  that  the  proceeds  of  the  property,  to  the  extent 
of  $4,000.00,  be  invested  under  order  of  court,  consenting,  in  so  far 
as  he  could;  that  the  excess  over  $4,000  be  paid  to  Mrs.  Coleman, 
to  do  with  as  she  pleased.  The  theory  of  the  guardian  ad  litem  being 
that  it  was  only  contemplated  by  the  testaU>r  that  $4,000.00  be  kept 
invested  in  a  home,  and  that  anything  in  excess  of  this  sum  that 
might  be  realized  from  the  investment,  became  the  absolute  estate 
of  Mrs.  Coleman,  to  dispose  of  as  she  pleased. 

Upon  the  pleadings  and  exhibits,  the  court  adjudged  that  $4,000  of 
the  purchase  price  of  the  farm  be  re-Invested  in  a  home  for  Mrs. 
Coleman  and  her  children,  but  that  the  remainder  of  the  fund  arising 
from  the  sale  should  be  paid  to  her  as  her  individual  property,  to 
do  with  as  she  pleased. 

The  purchaser  was  further  directed  to  pay  into  court  the  sum  of 
$4,000.00,  to  be  held  for  re-investment.  To  so  much  of  *his  judgment 
as  directed  the  re-investment  of  the  $4,000.00,  Mrs.  Coleman  excepted, 
and  prosecutes  this  appeal. 

It  will  be  observed  that  the  $4,000.00  given  to  Mrs.  Coleman  by 
the  testator  was  to  be  "held  in  the  same  manner,  and  for  the  same 
purpose,  and  under  the  same  terms  and  limitations,  as  provided  about 
the  house  and  lot  devised  to  my  daughter,  Mattie  L.  Harbeson." 
That  is  to  say,  she  was  *'to  have  and  hold  the  same  as  her  separate 
estate,  free  from  the  debts  of  her  husband,  or  any  husband  she  might 
have.  She  is  to  have  no  power  to  encumber  same,  nor  to  sell  same, 
except  she  might  sell  same  for  the  purpose  of  re-investment;  and,  if 
sold,  the  proceeds  shall  be  re-invested  in  other  property,  suitable  for 
a  home  for  herself  and  family,  and  to  be  used  for  that  purpose — my 
purpose  being  to  provide  a  home  for  my  daughter  and  her  family 
as  long  as  she  lives." 

The  will  does  not  provide,  in  terms,  the  manner  or  by  whom  the 
re-investment  is  to  be  made;  nor  direct  that  any  other  person  than 
Mrs.  Coleman  is  to  have  anything  to  do  with  the  re-investment  of 
the  proceeds.  Although  the  testator  directed  that  the  pi'oceeds  should 
be  invested  In  other  property,  suitable  for  a  home  for  herself  and 
family,  it  seems  that  he  intended  to  leave  to  her  discretion  and  good 
judgment  the  character  of  the  real  property  in  which  the  investment 
should  be  made.  The  children  of  Mrs.  Coleman  are  not  expressly 
mentioned  in  the  will,  although  she  had  at  least  one  child  living  at 
the  time  the  will  was  made,  and  when  the  testator  Med.  And  it 
was  manifestly  the  purpose  of  the  testator  that  the  bequest  under 
consideration  should  be  invested  in  a  home  for  her  and  her  children. 
The  word  "family,"  in  this  will.  Includes  children — ^it  is  a  word  of 
comprehensive  and  varied  signification,  depending  upon  the  Intention 
with  which  it  is  used.  And,  when  it  is  considered  that  Mrs.  Cole- 
man, at  the  time  the  will  was  written,  had  children.  It  is  clear  that, 
in  using  the  word  "family,"  the  testator  intended  it  to  embrace  not 
only  Mrs.  Coleman,  but  her  children,  as  well  as  her  husband,  and 
that  the  fund,  when  Invested  In  a  home,  should  be  preserved  in  a 
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home  as  long  as  Mrs.  Coleman  lived.  (Norwegian  Old  People's  Home 
vs.  Wilson,  176  111.,  94;  Crosgrove  v.  Crosgrove,  69  Conn.,  416;  Whelan 
V.  Reilley,  3  W.  Va.,  597.)  Her  children  have  an  Interest  In  this 
fund,  to  the  extent  that  with  it  they  were,  and  are,  to  be  provided 
with  a  home,  so  long  as  they  are  members  of  the  family.  In  our 
opinion,  Mrs.  Coleman  is  not  authorized  to  take  this  fund,  or  any 
material  part  of  it,  and  apply  it  to  any  other  purpose  than  the  one 
mentioned  in  the  will,  under  which  it  was  received,  and  that  the 
court  should  control  its  investment,  or,  if  the  proceeds  are  paid  to 
Mrs.  Coleman,  she  should  execute  in  court  a  bond,  with  sufficient 
surety  to  secure  the  investment  of  this  fund  in  a  home. 

This  construction  of  the  will  is  supported  by  the  provisions  of. the 
fifth  clause,  in  which  the  testator  directs  that  "the  remainder  of  my 
estate,  real  and  personal,  after  providing  for  the  devises  before  men- 
tioned, shall  be  equally  divided  between  my  two  daughters,  Mattie  L. 
Harbeson  and  Carrie  D.  Coleman."  Whatever  they  received,  under 
this  clause,  was  not  charged  with  any  trust,  or  encumbered  by  any 
restrictions.  They  have  the  right  to  do  with  it  as  they  please.  Thus 
further  illustrating  the  fact  that  the  testator  had  it  in  his  mind  that, 
after  his  daughters  and  their  children  were  provided  with  a  home, 
they  might  do  as  they  pleased  with  the  remainder  that  be  gave  them. 

Nor  do  we  concur  in  the  view  that  the  testator  only  intended  to 
secure  for  investment  in  a  home  the  sum  of  |4,000.00.  We  do  not 
find  in  the  will  any  expression  to  support  this  conclusion.  It  does 
not  follow,  from  the  fact  that,  as  only  |4,000.00  was  set  apart  for  a 
home,  that  any  increase  in  this  fund  might  be  used  for  other  pur- 
poses. The  Increase  can  not  be  separated  from  the  principal  of  the 
fund.  If,  by  judicious  investment,  the  property  in  which  the  fund  is 
invested  enhances  in  value,  the  increase  attaches  to  and  becomes  a 
part  of  the  principal  fund,  subject  to  the  trust  under  which  It  is  held. 
(First  National  Bank  of  Carlisle  v.  Lee,  23  Ky.  Law  Rep..  1897.) 

If  Mrs.  Coleman  desires  tt>  execute  a  bond,  she  may  retain  pos- 
session of  the  money  derived  from  the  sale  of  this  land  until  such 
time  as  she  finds  a  home  suitable  in  which  to  Invest  it.  If  she  does 
not  execute  the  bond,  then  the  entire  purchase  price  should  be  paid 
into  court,  and  retained  until  Mrs.  Coleman  selects  a  home  In  which 
to  invest  it.  It  may  be  that  Mrs.  Coleman  can  not  find  property  in 
which  to  invest  the  exact  sum  received  from  the  sale  of  the  farm, 
tout  the  property  should  represent,  as  nearly  as  practicable,  the  fiill 
amount  of  the  sum  received  by  her  from  the  sale  of  the  property  In 
which  this  trust  fund  is  now  invested.  And  this  action  should  be 
either  kept  on  the  docket,  or  filed  away,  with  leave  to  re-docket  at 
any  time,  so  that  the  chancellor  m.^y  approve  the  investment  made 
toy  Mrs.  Coleman,  whether  the  money  is  paid  to  her  upon  the  execu- 
tion of  a  bond,  or  retained  by  the  court. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed,  with  direc- 
tions to  proceed  In  conformity  with  this  opinion. 


DAVIESS   COUNTY  BANK   &  TRUST  COMPANY  v.   WRIGHT.   Ac. 

(Filed  May  12,   1908— To  be  reported.) 

1.  Principal  and  Surety — Release  of  Surety  on  Note— Contract  Be- 
tween Principal  and  Creditor — In  order  that  a  surety  on  a  note  be 
released,  there  must  be  an  enforcible  contract  between  the  principal 
and  the  creditor,  by  which  the  creditor  would  be  prevented  from 
suing  on  the  note  when  due,  and,  for  that  reason,  the  surety  be 
prevented  from  paying  off  the  debt  that  day,  and  thereupon  subro- 
gated to  the  creditors'  rights,  by  suing  or  taking  other  steps  to  save 
faimself  from  loss. 
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2.  Same — Indulgence  by  Principal — Assent  of  Creditor — Ignorance  of 
Surety — Mere  Indulgence  of  the  principal  in  a  note  by  his  creditor 
does  not  operate  to  discharge  the  surety  thereon,  even  though  it  be 
expressly  assented  to  by  the  creditor,  at  the  instance  of  the  principal 
of  which  the  surety  is  ignorant,  even  if  the  principal  has,  during  such 
indulgence,  become  a  bankrupt. 

3.  Same — Novation — Making  New  Contract — Definite  Extension  of 
Time  to  Principal — Consideration — A  novation  is  the  making  of  a 
new  coritract.  Its  elements  are  essentially  the  same  as  in  the  first 
contract,  which  are  (1)  parties,  (2)  a  meeting  of  their  minds,  and, 
(3)  a  consideration.  Hence,  the  further  indulgence  by  a  principal 
in  a  note  of  the  creditor,  if  the  surety  is  to  be  released  thereby,  must 
be  upon  an  agreement  for  an  extension  for  a  definite  time,  and  this 
agreement  must  be  based  upon  a  new  consideration. 

4.  Same — Acts  of  Personal  Representative — Authority  of  Court — It  is 
not  competent  for  a  personal  representative  of  an  estate,  without  the 
authority  of  a  court  of  competent  jurisdiction,  to  enter  into  a  con- 
tract with  a  debtor  to  the  estate,  by  which  the  jurisdiction  of  the 
court  may  be  ousted,  or  the  statutory  rights  of  other  litigants  or 
claimants  be  changed  or  postponed. 

Hayes  &  Johnson  for  appellant. 

Geo.  W.  Jolly  for  W.  S.  Hawes. 

LeVega  Clements  for  Mrs.  Wright. 

Wilfred  Carrico  for  Hawes  &  Thompson. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  reversing. 

Malcolm  Thompson  borrowed  |2,500  from  the  appellant  bank  on 
February  12,  1903,  on  which  date  he  executed  to  it  a  note  signed 
by  appellee,  Mary  C.  Wright,  as  surety,  in  which  she  pledged,  as 
collateral,  a  certain  real  estate  note  belonging  to  her.  The  note  was 
due  twelve  months  after  date,  but  was  not  then  paid,  the  principal 
having  died  September,  1903,  without  having  paid  it. 

About  a  month  after  the  execution  of  the  above  named  note,  ap- 
pellees, Hawes  &  Thompson,  to  indemnify  Mrs.  Wright  in  her  surety- 
ship for  Malcolm  Thompson,  executed  to  her  this  obligation: 

"Owensboro,  Ky.,  12  Feb..  1903. 
"Mrs.  Mary  C.  Wright  has  this  day  aigned  a  note  with  Malcolm 
Thompson  to  the  Daviess  County  Bank  ft  Trust  Company,  for  $2,500; 
due  12  months  after  date,  and  as  collateral  to  said  note,  she  has 
placed  with  said  bank  10  real  estate  notes  for  $500  each,  and  one 
note  for  $300,  given  by  G.  W.  Bell  and  L.  G.  Bell,  bearing  6  per  cent, 
interest,  payable  annuallly,  being  the  unpaid  deferred  payments  for 
land  sold  said  G.  W.  Bell  and  L.  G.  Bell  by  Mrs.  Mary  C.  Wright. 
Part  of  the  money  received  on  the  note  to  Daviess  County  Bank  and 
Trust  Company  ($2,000)  was  paid  on  account  of  purchase  of  land  by 
Malcolm  Thompson  for  Jeff  Howard,  the  deed  to  said  land  being 
made  to  Malcolm  Thompson,  and  the  balance  of  said  note,  except 
the  discount  retained  .by  the  bank.  Malcolm  Thompson  keeps  for 
use  in  improvements.  &c.,  on  said  land.  We  hereby  agree  to  hold 
Mrs.  Mary  C.  Wright  harmless  for  signing  said  $2,500  note  for  Mal- 
colm Thompson,  and  also  to  pay  the  $2,500  indebtedness,  with  all 
interest  and  costs,  and  return  the  said  11  land  notes  to  her  at  the 
maturity  of  the  note. 

(Signed)     "MALCOLM    THOMPSON, 
"W.  S.  HAWES, 
"J.  L.  THOMPSON." 


DAVIS  CO.  BANK  A  TRUST  CO.  V.  WBIGHT,  AC.  459 

In  January,  1894,  the  administrator  of  Malcolm  Thompson's  estate 
brought  this  suit  in  equity  in  the  Daviess  Circuit  Court,  to  settle  the 
estate  of  his  intestate,  procuring  an  injunction  against  creditors'  suing 
the  estate  in  any  other  action,  and  an  order  requiring  them  to  pro- 
duce and  file  their  claims  against  his  intestate's  estate  in  that  action. 
Malcolm  Thompson's  estate  was  apparently  not  equal  to  its  indebt- 
edness, and  there  was  paid  on  the  note  first  named  only  |1,448.13,  in 
the  distributjoh  of  the  assets. 

While  the  suit  to  settle  the  estate  was  pending,  and  on  September 
30,  1904,  the  administrator  of  Malcolm  Thompson  paid  to  appellant 
bank,  at  the  latter's  solicitation,  $150.  It  Is  claimed  by  appellees  that 
this  payment  was  for  one  year's  interest  on  the  note,  from  February 
12,  1904,  and  operated  by  law  to  extend  the  time  of  payment  of  the 
principal  till  February  12,  1905;  and  that,  therefore,  ?.Irs.  Wright  and 
ber  collateral  pledged  to  secure  the  note  were  released  from  further 
liability  to  the  bank. 

Upon  the  facts  and  the  law  of  the  case,  the  circuit  court  sustained 
Mrs.  Wright's  contention,  and  adjudged  that  she  was  not  liable,  and 
that  her  collateral  was  released  from  liability  to  the  bank. 

Mrs.  Wright  was  a  married  woman  when  she  executed  the  note. 
She  was  not,  therefore,  personally  bound  upon  it.  She  brought  this 
suit  to  have  her  collateral  adjudged  released  from  its  obligation. 
She  pleaded  and  relied  on  her  coverture  in  bar  of  her  personal  liabil- 
ity. But  she  did  not  aver  that  the  notes  pledged  as  collateral  were 
her  general  estate,  or  not  her  separate  estate.  She  did  say  she 
was  the  owner  of  the  notes,  which  had  been  executed  lo  her  as  part 
consideration  for  the  conveyance  to  their  obligor  of  a  tract  of  land 
which  she  had  owned.  Construing  her  petition  as  it  must  be,  most 
strongly  against  her  (as  she  would  presumably  have  pleaded  the 
existence  of  any  other  facts  concerning  the  nature  of  her  estate 
in  the  matter  that  would  have  released  her  collateral,  could  she  have 
truthfully  done  so),  we  assume  either  that  the  notes  were  her  separate 
property,  and,  therefore,  within  her  SQle  power  to  pledge  to  secure 
the  debt  of  another,  notwithstanding  her  coverture  (Bullock  v.  Com- 
monwealth, 96  Ky.,  537),  or,  if  her  general  estate,  that  her  husband 
assented  to  their  being  so  pledged.  In  the  latter  event,  as  we  appre- 
hend thit.  at  common  law,  the  so-called  protection  of  the  feme  covert 
from  liability  on  her  executory  contracts  so  as  to  relieve  her  general 
estate,  pledged  to  secure  theu*  execution,  was,  in  reality,  out  of  con- 
sideration of  the  husband's  marital  rights,  he  assenting  to  the  pledge, 
she  will  not  be  heard  to  complain,  as  he  would  have  bad  the  right, 
without  her  consent,  to  have  reduced  it  to  his  possession  and  so 
applied  it.  Hence,  we  conclude  that  the  question  of  the  liability  of 
the  collateral  is  to  be  determined  without  reference  to  Airs.  Wright's 
coverture,  but  as  any  other  collateral,  put  up  to  secure  the  debt 
by  any  other  person  as  sur^y.  For  we  think  that,  as  the  collateral 
is  to  be  treated  as  security,  it  will  be  released  under  the  same  cir- 
cumstances that  a  surety  personally  bound  would  have  been  released. 
(Brandt  on  Suretyship,  2d  edition,  section  34;  Price  v.  Dime  Savings 
Bank,  124  111.,  317;  7  Am.  St.  Rep.,  367;  Wirgman  v.  Miller,  98  Ky., 
620;  N.  Y.  Life  Ins.  Co.  v.  Miller,  27  Ky.  Law  Rep.,  230.)  It  will  be 
conceded  that,  ordinarily,  any  extension  of  time  by  the  obligee,  based 
upon  a  consideration,  will  operate  to  discharge  a  surety  not  assent- 
ing thereto,  and,  by  a  parity  of  reasoning,  will  release  collateral  of 
a  surety  or  of  a  third  person  pledged  to  secure  the  debt. 

But,  in  order  that  a  surety  may  be  released,  there  must  be  an  en- 
forcible  contract  between  the  principal  and  the  creditor,  by  which 
the  latter  would  be  prevented  from  suing  on  the  debt  when  due,  and 
for  that  reason,  the  surety  be  prevented  from  payine  oft  the  debt  that 
day,  and  thereupon  subrogated  to  the  creditor's  right  to  sue  or  take 
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Other  steps  to  save  himself  from  loss.  The  whole  doctrine  is  neces- 
sarily based  upon  the  idea  that  the  surety  has  been  prejudiced  in 
some  substantial  right  which  he  had,  as  otherwise  there  would  be 
no  sense  in  releasing  him  because  of  such  an  act.  It  is  true,  the 
law  will  presume  that  he  has  been  prejudiced  by  such  extension,  and 
will  conclusively  presume  the  fact,  if  the  surety  could,  but  for  such 
extension,  have  paid  off  (that  is,  had  the  right  to  pay  off)  the  prinr 
cipal  obligation,  and  have  sued  and  recovered  judgment  against  the 
principal  debtor  upon  it.  In  no  case  does  mere  indulgence  of  the 
principal  by  the  creditor  operate  to  discharge  the  surety,  even  though 
it  be  expressly  assented  to  by  the  creditor,  at  the  instance  of  the 
principal,  of  which  the  surety  is  ignorant.  Nor  even  if  the  principal 
has,  during  such  indulgence,  become  bankrupt.  Much  less  does  the 
simple  agreement  of  the  debtor  to  indulge  the  principal,  even  for  a 
definite  time,  work  a  release  of  the  surety.  Though  it  is  sometimes 
stated  that  the  payment  of  interest  in  advance  to  tbe  creditor  by 
the  principal  operates  to  discharge  the  surety,  we  apprehend  that, 
ev^n  In  such  cases,  the  rule  is  really  rested  upon  the  contract,  im- 
plied, if  not  expressed,  that  the  principal  shall  have  a  definite  further 
time  within  which  to  pay  the  debt.  The  whole  question  always  comea 
back  to  this:  Was  there  a  valid  contract  of  extension?  If  there 
was,  then  the  creditor  could  not,  in  violation  of  it,  take  any  action 
to  sue  to  collect  the  debt  before  the  expiration  of  the  time  fixed  in 
the  last  contract;  and,  as  he  could  not  do  so,  the  surety  could  not 
derive  such  right  from  him  by  paying  off  the  debt.  The  right  of 
the  surety  to  pay  off  the  debt  when  it  is  due,  thereby  lessening  it 
by  the  amount  of  interest  that  a  further  extension  would  entail,  is  an 
incident  of  his  contract  of  suretyship.  If  it  is  changed  without  his 
assent,  there  is  a  novation,  so  to  speak;  and  if  he  should  be  held  in 
spite  of  his  not  agreeing  to  be  so  bound,  it  would  end  that  he  had 
a  contract  made  for  him,  which  he  did  not  make,  and  probably  would 
not  have  made.  A  novation  is  the  making  of  a  new  contract.  Its  ele- 
ments are  essentially  the  same  as  in  the  first  contract;  which  are, 
(1)  parties,  (2)  a  meeting  of  the  minds,  and,  (3)  a  consideration. 
Hence,  the  further  indulgence  of  the  principal,  if  the  surety  is  to  be 
released  thereby,  must  be  upon  an  agreement  for  such  extension 
for  a  definite  time  (as  if  it  were  not  definite,  then  the  creditor 
might  immediately  enforce  payment  of%the  debt,  and  if  he  might,  the 
surety  could  pay  and  be  as  fully  protected  as  if  the  agreement  had 
not  been  made) ;  and  this  agreement  must  be  based  upon  a  new  con- 
sideration, as,  without  a  consideration,  the  agreement  would  be  un- 
enforc>le  as  against  the  creditor.  (Robinson  v.  Miller,  2  Bush,  179.) 
This  much  has  been  said  that  a  proper  application  of  the  particular 
facts  of  this  case,  bearing  upon  the  payment  of  |150  as  interest,  may 
be  made. 

In  September,  1904,  the  note  was  past  due — what  the  bank  termed 
suspended  paper.  The  bank  was  anxious  that  it  be  made  to  appear 
at  least  that  It  was  not  overdue,  in  order  that  it  might  not  be  re- 
quired to  charge  it  off  to  profit  and  loss  by  action  of  the  public  au- 
thorities charged  with  periodical  examinations  of  the  bank.  The 
administrator  was  applied  to,  and  the  situation  explained  to  him. 
He  agreed  to  pay,  and  did  pay,  $150  upon  the  note.  There  was  nothing 
said  between  the  administrator  and  the  bank  official  conducting  the 
transaction,  as  to  any  definite  time  when  the  remainder  was  to  be 
paid.  They  each  knew  that  the  principal  was  dead,  and  that  no 
other  action  could  be  taken  before  February  12,  1905,  by  either  the 
bank  or  the  surety,  to  collect  the  note  from  the  estate  of  the  prin- 
cipal. It  was  discussed  that  the  estate  would,  as  soon  as  it  could, 
pay  off  the  balance,  or  as  much  as  it  might  be  able  to  pay.    The  bank 
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official,  however,  in  crediting  the, $150,  using  a  rubber  stencil,  and 
filling  out  with  pen  and  ink,  made  this  endorsement  on  the  note: 

"Extended  360  days,  to  Feb.  6,  1905. 

"Interest  $150,  paid  Sept.  30,  1904." 

It  is  argued  for  appellee  that  this  is  conclusive  that  interest  was 
collected  in  advance  from  the  principal,  in  consideration  of  which 
further  indulgence  was  granted  to  him  for  a  definite  time,  without 
the  consent  of  the  surety.  Were  this  endorsement  all  the  evidence 
on  this  point,  we  would  have  no  hesitation  in  holding  that  the  fact 
was  as  claimed.  But  this  endorsement  stands  no  higher  as  evidence 
than  any  other  written  memorial.  It  is  impeached  as  being  the  re- 
sult of  mistake.  Certainly  there  is  no  evidence  (other  than  the  en- 
dorsement) that  the  contracting  parties  had  so  agreed;  and  they,  in 
their  testimony,  concur  that  such  was  not  the  agreement,  nor  is  it 
sound  that  the  merp  payment  of  $150,  as  interest,  on  September  30th, 
1904,  operated  ipso  facto  to  discharge  accrued  interest  at  6  per  cent., 
from  February  12,  1904  (the  day  the  note  was  due)  and  the  remainder 
of  the  |150  then  operated  to  extend  the  time  of  payment  for  such 
additional  period  as,  at  6  per  cent,  per  annum  interest,  it  would  buy. 
If  the  payment  of  $150  Interest  only  were  shown,  it  would  still  be 
open  to  explanation  whether  it  was  a  usurious  rate  for  the  past  indul- 
intended,  but  such  inference  is  a  matter  of  evidence,  and  not  a  pre- 
sumption of  law.  We  think  the  fact  was  established  that  there  was 
no  agreement  to  extend  for  a  definite  time;  that  the  endorsement 
was  by  the  mistake  of  the  bank  official,  whose  real  aim  was  not  to 
extend  the  time,  but  to  create  an  appearance  contrary  to  the  actual 
transaction,  and  for  a  purpose  wholly  beside  this  case.  Without 
pausing  to  reflect  upon  the  nature  of  his  motive,  it  is  sufficient,  we 
think,  that  it  had  no  bearing  upon  the  alleged  agreement,  and  as 
the  question  is,  vfus  there  a  meeting  of  the  minds  of  the  parties 
as  indicated  by  the  endorsement,  we  must  find  that  there  was  not. 

But  we  deem  the  more  important  and  controlling  question  in  the 
case  to  be,  had  the  administrator  power  to  bind  the  estate  by  an 
agreement  for  exi:ension?  Obviously  if  there  was  no  such  agreti- 
ment,  the  question  could  not  arise.  While  we  are  strongly  inclined, 
as  argued  above,  to  hold  that  there  was  ntjt  an  agreement,  we  are 
not  quite  willing  to  rest  there. 

Administrators,  and  executors,  too,  for  that  matter,  are  officers 
of  the  court,  appointed  to  settle  decedents'  estates.  In  this  State 
administrators  have  not  the  authority  to  enter  into  contracts  on  its 
behalf,  in  the  absence  of  an  order  of  a  court  of  competent  jurisdiction. 
or,  where  they  act  under  a  will,  or  something  in  that  instrument 
empowering  them  to  do  so,  except  by  statute  in  certain  rare  instances 
not  here  involved. 

Schouler  in  his  article  on  Executors  and  Administrators,  18  Cyc, 
881,  thus  states  the  prevailing  rule: 

"Contracts  of  executors  and  administrators,  -although  made  in 
the  interest  and  for  the  benefit  of  the  estate  they  represent,  if  made 
iiIK>n  a  new  and  independent  consideration  moving  between  their 
promisee  and  themselves,  are  their  personal  contracts,  which  do  not 
bind  the  estate,  and  they  must  be  sued  on  these  contracts  in  their 
individual  and  not  in  their  representative  capacity." 

This  court  has,  In  line  with  the  rule  of  law  just  quoted,  held  that 
an  administrator  had  not  the  power  to  bind  his  intestate's  estate 
by  charging  and  receiving  usurious  interest  on  its  behalf  against 
its  creditor  (Heasly  v.  Dunn,  5  B.  Mon.,  145);  not  to  discharge  a 
debtor  of  the  estate  by  compromise,  except  as  allowed  expressly  by 
statute  (PuUins*  Administrator  v.  Smith,  lOo  Ky.,  418;  50  S.  W.,  833; 
20  Ky.  Law  Rep.,  199S) ;  nor  to  release  the  surety  upon  a  note  owing 
the   estate,   even  upon   a   consideration   that  might  have   supported 
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such  an  agreement  ap  between  others  competent  to  contract  about 
the  matter.  (BUieler  v.  Bitteler's  Administrator,  13  Ky.  Law  Rep.. 
368.)  And  iv  Rice  v.  Strange,  72  S.  W.,  756,  it  was  held  that  an 
executor  had  not  the  power  to  borrow  money  on  behalf  of  the  estate 
(there  being  nothing  in  the  will  authorizing  it),  even  though  the 
estate  may  have  been  benefited  thereby.  An  agreement  to  extend 
the  time  of  pa\inent  of  a  debt  owing  by  the  estate  is  in  a  sense  in- 
curring additional  liability  against  it.  The  statutes  allow  a  suit 
at  any  time  by  the  personal  representative  or  any  creditor  or  heir 
at  law  to  settle  the  estate,  and  to  distribute  its  assets.  Upon  the 
filing  of  such  &  suit,  the  chancellor  directs  the  administration  hence- 
force.  It  Is  not  competent,  then,  for  the  personal  representative,  unau- 
thorized by  the  court  to  enter  into  contracts  by  which  its  jurisdic- 
tion and  control  in  the  matter  might  be  ousted,  and  the  statutory 
rights  of  other  litigants  or  claimants  be  changed  'or  postponed.  As 
the  administrator  was  without  power  in  this  case  to  enter  into  the 
alleged  contract  extending  the  maturity  of  the  note,  the  agreement 
would  have  been  void.  Hence  the  surety,  notwithstanding  it  was 
entered  into  as  claimed,  might  have  disregarded  it  and  paid  off  the 
debt  at  any  moment. 

There  is  a  further  question  whether  in  any  event  the  surety  was 
prejudiced  by  the  so-called  agreement,  had  it  been  a  valid  one,  but  it 
is  not  now  necessary  to  pass  upon  that  point. 

The  indemnitors,  Hawes  and  Thompson,  were  never  bound  upon 
their  contract,  if  it  was  not  executed  colnciden tally  with  the  prin- 
cipal obligation,  as  it  is  not  claimed  that  there  was  other  consldera* 
tion  for  it.  For,  if  Mrs.  Wright  had  already  become  bound  (or  her 
notes  pledged,  which  is  the  same  in  principle)  upon  Mhlcolm  Thomp- 
*Dn's  debt  to  the  bank,  when  the  agreement  of  indemnity  was  en- 
tered into,  then  she  undertook  nothing  additional,  parted  with  noth- 
ing, being  moved  thereto  by  the  understanding  of  Hawes  and  Thomp^ 
son.  Their  agreement  must  have  a  consideration  of  its  own  to  sup- 
port it.  There  is  none  in  this  case,  unless  it  was  contemporaneous 
with  Mrs.  Wright's  pledging  her  notes,  and  her  agreement  to  do  so 
was  based  in  part  at  least,  upon  that  fact.  Whether  it  was  executed 
when  or  after  Mrs.  Wright  become  bound  was  not  decided  by  the 
circuit  court.  That  question  will  be  for  decision  upon  the  return 
of  the  case.  The  whole  purport  of  that  agreement  of  indemnity  was  to 
indemnify  Mrs.  Wright,  not  to  otherwise  pay  the  debt. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  cause 
remanded,  for  proceedings  consistent  herewith. 
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(Filed  May  13,  1908— Not  to  be  ^•eported.) 

1.  Railroads — Crossings — Instructions — In  this  action  to  recover  of 
appellant  for  the  death  of  appellee's  intestate  which  occurred  at  a 
crossing,  so  much  of  an  instruction  based  on  the  idea  that  the  cross* 
ing  was  unusually  dangerous  should  not  have  been  given.  This  in- 
struction would  have  been  proper,  had  the  crossing  been  exception- 
ally dangerous,  but  It  was  only  an  ordinary  country  crossing. 

2.  Same — An  instruction  was  also  erroneous  which  told  the  jury 
that  it  was  the  duty  of  the  railroad  company  to  keep  its  crossings 
and  approaches  In  "good  repair"  so  as  not  to  unreasonably  interfere 
with  travelers,  &c.,  when  the  instruction  should  have  directed  that 
the  crossing  be  kept  in  such  repair  as  is  reasonably  safe  for  public 
travel. 
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3.  Same — ^The  proof  showing  that  deceased  was  not  seen  until  he 
came  on  the  track  fiboiit  100  yards  ahead  of  the  train,  at  which  time 
It  could  not  be  stopped  before  it  reached  him,  it  was  error  to  instruct 
the  Jury  to  find  for  plaintiff  If  the  servants  in  charge  of  the  train  saw 
deceased,  or  could  have  seen  him  by  the  use  of  ordinary  care  in  Ylme 
to  avoid  injuring  him. 

Ira  Julian  and  Shelby  &  Shelby  for  appellants. 

J.  H.  Polsgrove  and  B.  G.  Williums  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  reversing. 

About  six  miles  west  of  Frankfort,  and  some  distance  east  of  Hat- 
ton  station,  the  track  of  the  L.  &  N.  Railroad  Co.  crosses  a  turnpike 
road.  On  Sept.  16,  1906.  about  ten  o'clock  in  the  morning,  as  the 
eastbound  C.  &  O.  train  was  approaching  this  crossing,  O'Bannon 
Onan  drove  upon  the  crossing  in  a  top  buggy.  For  some  reason,  the 
horse  stopped  or  backed  upon  the  crossing  and  the  tra>in  ran  into 
the  vehicle,  killing  Onan.  This  suit  was  filed  against  the  two  rail- 
road companies,  by  his  administrator,  to  recover  for  his  death,  on  the 
ground  that  proper  notice  was  not  given  of  the  approach  of  the  train 
and  that,  by  negligence  of  the  railroad  company,  the  crossing  was  out 
of  order,  and  that  this  caused  the  balking  of  the  horse  and  brought 
about  the  accident.  The  jury  found  for  the  plaintiff  in  the  sum  of 
f  5,000,  and  the  defendants  appeal. 

The  plaintiff  introduced  proof,  showing  that  no  signal  was  given 
of  the  approach  of  the  train  until  the  alarm  whistle  was  blown  Just 
before  it  struck  the  vehicle.    The  train  was  a  heavy  passenger  train, 
pulled  by  two  engines,  running  rapidly  down  grade.    Onan  approached 
the   crossing  from  the  north   side.    The   front  wheels  of   the  buggy 
were  on  the  track  when  struck  by  the  train.    The  horse  was  knocked 
to  the  south  side  of  the  track  and  the  buggy  to  the  north  side.    The 
railroad   crosses   the  turnpike   at  an   acute   angle,   and  as   Onan  ap- 
proached the  track,  he  was  facing  the  direction  in  which  the  train 
came.    There  was  proof  by  the  plaintiff  to  the  effect  that  some  bushes 
obstructed  his  view  more  or  less;  also  that  it  was  obstructed  by  the 
fence  at  the  cattle  guard,  and  by  some  telegraph  poles  along  the  line 
of  the  railroad  track.    There  was  also  proof  showing  that  the  cross- 
ing was  in  a  rough  condition;  that  the  turnpike  crosses  the  railroad 
on  a  considerable  grade,  and  that  the  road  was  rough,  and  on  the 
south  side  of  the  track  and  a  short  distance  from  it,  there  was  a  bank 
across  the  road  from  six  to  twelve  inches  high.    The  proof  for  the 
defendant  was  to  the   effect  that  the   statutory  signals   of  the   ap- 
proach of  the  train  were  given;  that  the  crossing  was  in  a  fair  condi- 
tion;  that  as  Onan  approached  the  crossing  when  he  was  fifty  feet 
from  the  track  and  until  he  reached  it,  he  had  a  clear  view  of  the  ap* 
proaching  train  for  1,150  feet  down  the  track.    The  defendant  also 
showed  that  the  bank  referred  to  was  a  row  made  to  turn  the  water 
off  the  pike,  and  was  no  more  than  was  common  on  such  pikes  for 
that  purpose.     Onan  was  not  killed  indtantly  by  the  collision.     The 
defendant  showed  by  four  witnesses,  that  Onan  was  asked  if  he  saw 
the  train  coming,  and  that  he  answered  that  he  saw  the  train  and 
thought  he  could  get  across;  that  he,  in  fact,  did  get  across,  but  his 
horse  stopped  and  backed  him  on  the  track;  that  he  heard  the  train 
coming,  and  heard  the  whistle  before  he  got  on  the  track,  and  that 
he  would  not  have  been  hurt  but  for  his   horse  stopping.    On   the 
other  hand,  the  plaintiff  proved  by  other  witnesses  that  Onan  was 
suffering  greatly  when  they  got  to  him,  and  these  witnesses  gave  a 
different  version  of  what  he  said. 
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By  the  first  instruction,  which  the  court  gave  the  jury,  he  told  them 
among  other  things,  that  if  the  crossing  was  unusually  dangerous,  it 
was  the  duty  of  the  defendant  to  use  such  means  to  prevenft  injury 
to  travelers  at  the  crossing,  as  in  the  exercise  of  a  reasonable  judg- 
ment, by  an  ordinarily  prudent  person,  operating  a  railroad,  might  be 
considered  necess&ry.  and  if  this  was  not  done,  they  should  find  for 
the  plaintiff.  So  much  of  the  instruction  as  was  based  on  tihe  idea 
that  the  crossing  was  unusually  dangerous  should  not  have  been 
given.  This  instruction  has  been  held  proper  where  crossings  are  ex- 
ceptionally dangerous,  but  this  was  only  an  ordinary  country  crossing. 
It  was  no  more  dangerous  than  nine  out  of  ten  of  such  crossings  are 
in  the  country.  Every  railroad  crossing  is  dangerous,  but  the  in- 
struction referred  to,  should  not  be  given  unless  the  crossing  is  ex- 
ce])tionally  dangerous.  At  usual  crossings  if  the  statutory  signals 
are  given  of  the  approach  of  the  train,  the  defendant,  is  not  respon- 
sible. On  another  trial,  the  part  of  the  instruction  referred  to  will 
be  omitted. 

By  the  fifth  instruction,  the  court  told  the  jury  that  it  was  the 
duty  of  the  defendant  to  use  ordinary  care  to  maintain  its  crossing 
and  any  approaches  thereto  in  good  "repair  and  condition  so  as  not 
to  unreasonably  interfere  with  or  obstruct  the  progress  of  travelers 
attempting  to  use  the  same.*'  In  lieu  of  the  words  "in  good  repair 
and  condition  so  as  not  to  unreasonably  interfere  with  or  obstruct  the 
progress  of  travelers  attempting  to  use  the  same."  the  court,  on 
another  trial,  will  use  the  words  "in  such  repair  as  is  reasonably  safe 
for  public  travel;'*  and  instructions  1  and  5  will  be  united  in  one 
instruction. 

By  the  fourth  instruction  the  court  told  the  jury  that  if  the  defend- 
ant's servants  in  charge  of  the  train,  saw  Onan,  or  could,  by  the  exer- 
cise of  ordinary  care,  have  seen  him  in  time  to  avoid  injuring  him, 
they  should  find  for  the  plaintiff.  This  instruction  should  not  have 
been  given.  The  uncontradicted  proof  on  the  trial  was  to  the  effect 
that  Onan  was  not  seen  until  he  came  on  the  track  about  100  yards 
ahead  of  the  train  and  manifestly  after  this,  the  train  could  not  have 
been  stopped  before  it  reached  him.  There  was  some  proof  that 
Onan,  by  looking  across  the  curve,  could  see  the  train  for  1150  feet, 
?;s  he  approached  the  track  and.  if  Jie  could  see  the  train,  the  men 
on  the  train  could  see  him.  But  the  men  on  the  train  are  required  to 
watch  the  track;  they  are  not  required  to  look  across  the  curves 
for  persons  approaching  the  track.  The  court  gave  no  instruction 
bated  on  the  evidence  that  Onan  heard  the  signal  of  the  approaching 
train  and  drove  on  the  track,  knowing  of  its  approach,  or  on  the 
evidence  that  the  stopping  and  backing  of  the  house  caused  the  in- 
jury. 

Instruction  3,  which  the  court  gave,  defining  the  duty  of  Onan  in  ai>- 
proaching  the  track,  does  not  conform  to  the  rule  laid  down  by  this 
court  in  Louisville  Railroad  Co.  v.  Winchester,  105  S.  W.,  167.  In 
lieu  of  the  third  instruction  on  another  trial  the  court  will  tell  the 
jury  that  it  was  the  duty  of  the  intestate,  in  approaching  the  crossing, 
to  use  such  care  as  may  be  usually  expected  of  an  ordinarily  prudent 
person,  to  learn  of  the  approach  of  the  train  and  keep  out  of  its 
way;  and  that,  if  he  failed  to  exercise  such  care,  and  but  for  this 
would  not  have  been  injured;  or  if  he  heard  the  signals  of  the  ap- 
proaching train  or  knew  of  its  approach  before  he  drove  upon  the  track, 
and,  with  this  knowledge,  undertook  to  pass  over  the  crossing  ahead 
of  the  train ;  or  if  the'  proximate  cause  of  the  accident  was  the  back- 
ing of  the  horse,  and  not  a  failure  of  the  defendant  to  give  notice 
of  th^^  approach  of  the  train,  or  a  failure  on  its  part  to  keep  the  cross- 
ings in  reasonable  repair,  as  defined  in  instruction  1,  then  in  any  one 
of  these  events,  the  jury  should  find  for  the  defemdant. 
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The  instructions  of  the  court  with  the  modifications  we  have  In- 
dicated, present  the  whole  law  of  the  case.  The  defendant  had  a  right 
to  run  its  train  at  that  point  at  any  speed  It  saw  proper,  and  on  an- 
other trial  the  court  will  so  admonish  the  Jury,  and  will  exclude  all 
evidence  tending  to  show  that  the  train  was  running  faster  than 
usual.  The  court  did  not  err  on  the  whole  evidence  In  submitting 
the  case  to  the  jury;  but  for  the  reasons  given  a  new  trial  should  be 
granted.  The  defendants  may  prove  what  Onan  said  as  to  how  the 
accident  occurred.  The  plaintiff  may,  in  rebuttal,  prove  by  any  other 
witnesses,  who  were  present  and  heard  the  statements  made  by  Onan, 
that  he  did  not  Bay  the  things  testified  to  by  the  defendants'  wit- 
nesses, and  they  may  show  what  he  then  and  there  did  say;  but  the 
plaintiff  can  not  give  in  evidence  what  Onan  said  on  a  different  occa- 
sion, or  In  a  different  conversation  for  this  would  be  to  allow  him 
to  make  testimony  himself. 

Judgment  reversed  and  cause  remanded,  for  a  new  trial  and  further 
proceedings  consistent  herewith. 


HARRISON,   &c.   v.   LOGAN   COUNTY,   &c. 

(Filed  May  13,  1908— To  be  reported.) 

1.  County  Treasurers — Paying  Out  Money — 'Orders  of  Fiscal  Court 
— Liabilities  of  Sureties — Under  Kentucky  Statutes,  sec.  931.  providing 
that  all  moneys  received  by  the  county  treasurer  shall  be  held  by 
him  subject  to  the  order  of  the  fiscal  court  of  the  county,  where  a 
county  treasurer  pays  out  money  under  the  orders  of  the  fiscal  court 
of  the  county,  he  and  his  sureties  are  not  liable  therefor,  though  the 
court  had  no  right  to  make  such  orders. 

2.  Same — The  county  treasurer  Is  a  ministerial  officer  or  agent  of 
the  county,  and  may  be  removed  at  any  time  by  the  fiscal  court  for 
a  failure  to  obey  its  orders,  and  there  is  no  principle  of  law  making 
an  agent  liable  for  Its  principal  for  money  paid  out  In  accordance  to 
the  orders  of  the  principal,  though  the  principal  may  afterwards  dis- 
cover that  the  money  was  paid  to  the  person  not  entitled  to  It. 

3.  Same — Where  a  county  treasurer  pays  out  money  in  his  hands 
on  an  irregular  order,  he  should  be  allowed  a  credit  therefor  In  his 
settlement  with  the  court,  if  it  appears  that  they  were  just  claims 
ag^ainst  the  county,  and  there  is  no  doubt  about  his  good  faith  in  the 
payment  of  them. 

Browder  &  Browder,  S.  R.  Crewdson  and  T.  B.  Harrison,  Jr.,  for 
appellants. 

Selden  Y.  Trimble,  R.  W.  Davis  and  John  S.  Rhea  for  appellees. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn.  affirming. 

In  the  month  of  April,  1905,  the  fiscal  court  of  Logan  county  elected 
appellant,  C.  Henry  Harrison,  to  the  position  of  county  treasurer. 
He  qualified  as  such  and  executed  bond  with  The  United  States 
Fidelity  and  Guaranty  Company  of  Baltimore  as  surety.  Harrison  held 
the  office  for  eleven  months,  settled  his  accounts  in  full  with  a  com- 
mittee appointed  by  the  fiscal  court,  and  resigned  his  office  on  March 
8,  1906.  This  settlement  was  reported  to  the  fiscal  court  by  the  com- 
inittee  and  It  was  approved  and  ordered  to  be  recorded  by  that  court 
in  the  month  of  April,  1906. 

vol.  33—30 
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In  May,  1906,  appellees,  Logan  county,  and  John  W.  MllUken,  iu 
then  treasurer,  brought  this  action  against  appellants,  seeking  a  judg- 
ment against  them  for  $5,095.06.  It  was  alleged  in  the  petition  that 
during  Harrison's  term  of  office  there  was  paid  to  him,  from  various 
sources,  different  sums  of  public  money,  amounting  in  the  aggregate 
to  $58,934.29;  and  that  during  his  term  of  office  he  only  paid  out 
the  sum  of  $42,612.97,  and  in  addition  to  that  sum  he  paid  over  to  his 
successor,  John  W.  Milliken,  $11,226.26,  thereby  leaving  in  the  hands 
of  Harrison,  the  former  treasurer,  $5,095.06,  for  which  appellees  prayed 
judgment. 

After  the  case  progressed  for  a  time,  it  was  ascertained  that  appel- 
lees sought  to  surcharge  the  settlement  made  by  Harrison,  and  to 
show  that  about  thirty  of  the  vouchers  filed  with  the  settlement 
showed  improper  disbursements  of  some  of  the  county's  funds,  and 
that  appellant,  Harrison,  should  not  have  been  credited  with  these 
sums.  The  covn,  on  the  trial  of  the  case,  sustained  appellee's  con- 
tention to  the  extent  of  nineteen  of  the  vouchers,  and  rendered 
judgment  against  him  and  his  surety  for  the  amount  of  them,  which 
is  about  $3,200.00;  but  decided  In  favor  of  appellants  as  to  the  other 
eleven  vouchers.  From  this  judgment  Harrison  and  his  surety  ap- 
pealed and  appellees  filed  a  cross-appeal. 

Counsel  for  each  party  have  filed  able  and  exhaustive  briefs,  but 
after  considering  them  and  the  record  in  the  case,  we  deem  it  un- 
necessary to  consider  and  discuss  all  the  points  presen:e.l. 

Section  931  of  the  Kentucky  Statutes  is,  In  part,  as  follows: 

"It  shall  be  the  duty  of  said  treasurer  to  receive  and  receipt  for  all 
moneys  due,  or  to  become  due,  to  said  county  from  tbe  several  col- 
lecting officers  thereof,  or  from  any  other  person  or  persons  whose 
duty  it  is  to  pay  money  into  the  county  treasury;  all  moneys  so 
received  by  him  to  be  held  subject  to  the  order  of  the  fiscal  court  of 
the  county." 

Thus  it  will  be  seen  that  the  treasurer  Is  purely  a  ministerial  of- 
ficer, and  is  the  custodian  of  the  funds  belonging  to  the  county,  and 
must  pay  them  out  under  the  orders  of  the  fiscal  court.  It  is  not 
charged  that  Harrison  paid  out  this  money  without  orders  of  the 
fiscal  court,  but  the  claim  is,  that  he  paid  it  out,  as  directed  by  that 
court,  on  orders  which  the  court  had  no  right  to  make.  The  majority 
of  the  claims  which  the  lower  court  charged  appellants  with  having 
wrongfully  paid,  were  claims  allowed  the  county  judge  and  the  seve- 
ral justices  uf  the  peace  for  their  services  as  courthouse  commis- 
sioners, county  farm  commissioners,  road  and  bridge  commissioners 
and  payments  made  to  persons  for  work  on  the  roads  of  the  county. 
It  appears  that  the  fiscal  court  appointed  the  county  judge  and  three 
or  four  of  the  justices  as  commissioners  to  superintend  the  building 
of  county  courthouse,  and  the  fiscal  court  allowed  each  of  them  pay 
for  their  bei vices;  and  the  same  rule  was  adopted  with  reference  to 
the  management  of  the  county  farm,  for  the  poor.  Several  of  the 
justices  were  also  appointed  as  commissioners  to  look  after  and 
manage  the  work  on  the  roads  in  their  respective  districts.  The 
fiscal  court  made  allowances  to  each  of  theni  for  their  services,  and 
the  county  clerk  issued  what  is  called  a  "warrant"  upon  the  treasurer, 
with  which  he  complied,  for  the  payment  of  these  allowances.  It 
is  claimed  that  these  orders  were  void,  the  fiscal  court  having  no 
right  to  pay  these  persons  for  such  services  and,  therefore,  the  treas- 
urer should  not  have  been  credited  therewith  In  his  settlement;  and 
they  cite  many  cades  which  they  claim  support  their  view  of  the  mat- 
ter. The  first  of  these  cases  Is  Morgantown  Deposit  Bank  v.  John- 
son, 22  Ky.  Law  Rep.,  210.  The  matter  in  litigation  in  that  case  was 
a  claim  allowed  the  county  court  clerk  for  recording  a  school  census 
report.  The  clerk  assigned  his  claim  to  the  bank  and  It  instituted 
an  action  against  the  sheriff  and  the  county  for  the  recovery  of  the 
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amount  of  the  claim.  The  lower  court  refused  the  bank  a  judgment 
for  the  claim,  and  this  court  affirmed  it  upon  the  ground  that  the 
fiscal  court  had  no  Jurisdiction  to  appropriate  county  funds,  except  as 
it  is  authorized  by  law  ^to  do,  and  there  was  no  provision  in  the 
statutes  which  authorized  it  to  pay  the  county  clerk  for  his  services 
in  recording  the  list  of  children's  names  filed  in  his  office  by  the 
trustees  of  the  school. 

•The  second  case  is  Daviess  County,  &c.  v.  Goodwiu,  25  Ky.  Law 
Rep.,  1081.  In  that  case  the  fiscal  court  appointed  the  county  judge 
as  supervisor  of  the  public  roads  and  bridges  of  the  county,  and  fixed 
his  salary  as  supervisor  at  $900  per  year,  and  his  salary  as  Judg^e 
of  the  county  at  $1,000  per  year.  'Appellee,  William  Goodwin,  a  citi- 
zen and  taxpayer  of  the  county,  filed  that  suit  to  enjoin  the  ireasuier 
from  paying  Hapkins,  the  county  judge,  the  $900  per  year  us  super- 
visor. The  circuit  court  granted  the  relief  prayed  for,  and  the  county 
judge  appealed.  This  court  affirmed  the  judgment  upon  the  ground 
that,  as  the  statutes  then  stood,  the  county  judge  could  not  be  made 
supervisor  of  the  roads,  and  that  he  had  no  right  to  receive  a  salary 
from  the  county,  other  than  the  one  fixed  for  him  as  county  Judge. 

The  third  case  is  Pulaski  County  v.  Sears,  117  Ky.,  249.  In  that 
case  the  fiscal  court  of  Pulaski  county  appointed  a  justice  of  the  peace 
in  each  magisterial  district  with  the  power  to  assist  the  county  judge 
in  keeping  the  roads  in  repair  in  that  county,  in  their  respective  dis- 
tricts, and  were  subsequently  allowed,  by  an  order  of  the  fiscal  court, 
a  sum  in  payment  for  their  services,  and  the  county  refused  to  settle. 
Sears,  one  of  the  magistrates,  brought  the  action  to  recover  the 
money  allowed  him.  The  lower  court  sustained  his  claim,  but  upon 
appeal  to  this  court  the  Judgment  was  reversed  upon  the  ground  that 
the  fiscal  court  had  no  power  to  appoint  the  magistrates  to  that 
position  or  make  themselves  allowances  for  their  services. 

The  fourth  case  is  Vaughn  v.  Hulett,  27  Ky.  Law  Rep.,  35.  In  that 
case  the  fiscal  court  allowed  the  overseers  of  the  roads  in  the  county 
a  salary,  not  exceeding  $50  per  annum.  This  court  decided  that  the 
fiscal  court  was  without  power  to  make  such  an  allowance,  as  the 
statute  fixed  the  compensation  for  overseers,  and  the  fiscal  court  had 
no  right  to  change  the  statutes  in  this  manner.  The  action  was 
brought  by  a  taxpayer. 

The  fifth  case  is  Boyd  County  v.  Arthur,  &c.,  118  Ky.,  932.  In 
that  case  the  fiscal  court  made  appropriations  to  work  the  roads  in 
each  of  the  magisterial  districts,  and  then  appointed  the  Justices 
of  the  peace  to  work  In  their  respective  districts  in  constructing  and 
maintaining  the  county  roads,  and  allowed  each  of  them  $3  a  day. 
The  county  judge  ordered  an  appeal  from  the  order  and  appointed 
an  attorney  to  take  and  prosecute  the  appeal.  This  court  decided 
that  the  order  was  improperly  made;  that  the  fiscal  court  had  no 
right  to  appoint  the  members  thereof  to  the  position  named,  and  they 
had  no  right  to  hold  dual  positions,  and  could  only  receive  as  pay  or 
fees  such  compensation  as  was  allowed  by  law  to  justices  of  the 
peace. 

The  sixth  case  is  Mitchell  v.  Henry  County,  30  Ky.  Law  Rep.,  1051. 
In  that  case  the  fiscal  court  made  an  annual  allowance  to  the  jailer 
of  the  county  in  lieu  of  all  fees  allowed  him  by  statute.  This  court 
decided  that  the  order  was  void  because  the  fiscal  court  had  no  power 
to  change  the  statute  and  make  an  allowance  not  authorized  by  it. 

These  cases  have  no  direct  application  to  the  one  under  considera- 
tion. In  all  of  them  the  parties  in  interest  were  owners  of  claims, 
improperly  allowed,  endeavoring  to  collect  them,  or  by  the  county 
or  some  taxpayer  therein  who  sought  to  prevent  the  payment  of 
claims  improperly  allowed.  In  the  case  at  bar,  the  action  was 
brought  by  Logan  county  and  its  treasurer  against  its  former  treas- 
urer and  his  surety,  to  compel  them  to  pay  to  it  claims  which  it  im- 
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properly  aJlowed  and  directed  him  to  pay,  with  which  ordins  he 
complied.  In  our  opinion  it  would  be  unjust  to  require  him  to  refund 
this  money  to  the  county.  He  held  the  money  as  the  statute  provides, 
subject  to  the  orders  of  the  fiscal  court.  He  was  not  a  member  of 
that  court;  he  was  not  the  legal  adviser,  111  any  sense,  of  the  i-tuniy, 
nor  did  he  have  any  supervisory  power  whatever  over  the  fiscal  court. 
He  was  merely  a  ministerial  officer,  or  agent,  of  the  county.  He  was 
subject  to  be  removed  at  any  time  by  the  fiscal  court  for  failure  to 
obey  its  orders.  We  know  of  no  principal  of  law  that  will  make  an 
agent  liable  to  his  principal  for  money  paid  out  In  accordance  to  the 
orders  and  directions  of  the  principal,  even  though  It  turns  out  that 
the  principal  afterwards  discovers  that  the  money  was  paid  to  a  per- 
son not  entitled  to  It  Such  is  the  case  at  bar.  If  It  had  been 
charged  and  shown  in  evidence,  that  Harrison  had  been  in  collusion 
with  any  person  or  persons  who  obtained  improper  allowances  against 
the  county,  and  realized  some  benefit  to  himself  thereby,  the  case 
would  be  different.  But  It  is  shown  in  the  record  that  appellant 
conducted  his  office  with  fidelity.  There  Is  not  an  intimation  that  his 
conduct  was  otherwise.  If  the  county  has  paid  out  money  through 
its  treasurer  to  persons  not  entitled  to  It,  Its  remedy  Is  against  those 
persons  to  whom  It  was  paid,  and  not  against  Its  agent,  whom  It 
directed  to  pay  the  money  out. 

It  Is  also  claimed  that  the  warrants  Issued  by  the  clerk  and  the 
orders  of  the  overseers  upon  the  treasurer  were  without  authority 
of  law.    The  form  of  the  warrants  Issued  by  the  clerk  Is  as  follows: 


"No.  346.  State  of  Kentucky,  Fiscal  Court  of  Logan  County. 

"October  Term,   1904. 
"It  Is  ordered  by  the  court  that  J.  W.  Clark  be,  and  he  is  hereby,  al- 
lowed the  sum  of  Five  Hundred  Dollars,  payable  out  of  levy,  1905. 
"For  Court  House  Comm'r. 

Attest:  "M.  B.  MORTON,  Clerk  F.  C.  L.  C." 

Appellees'  counsel  claim  that  there  is  no  law  authorizing  the  clerk 
to  issue  such  a  warrant;  that  his  duty  was  to  copy  the  whole  of  tbe 
order  of  the  fiscal  court.  The  statute  is  silent  as  to  the  duty  of  the 
clerk  in  this  regard.  We  know  that  this  manner  of  issuing  warrants 
has  been  in  vogue  by  the  county  clerks  of  the  State  for  a  great  many 
years.  An  order  of  the  fiscal  court,  In  allowing  claims  against  the 
county,  often  covers  several  pages  of  an  order  book,  the  form,  how- 
ever. Is  about  as  follows:  It  is  ordered  by  the  fiscal  court,  naming 
the  county,  that  the  following  claims  be  and  they  are  hereby  allo'wred, 
and  then  continues  giving  the  names  of  the  persons  and  the  amounts 
allowed  each  of  them,  and  a  short  statement  of  the  services  rendered 
for  which  the  money  was  appropriated.  It  would  be  unnecessary  and 
a  great  hardship  to  require  the  clerk  to  copy  for  each  person  named 
in  the  order,  the  whole  of  It.  In  our  opinion  It  was  no  violation  of 
the  law  for  the  clerk  to  issue  the  warrant  referred  to.  Appellees 
also  contend  that  the  orders  with  reference  to  payments  made  for 
labor  on  the  roads  were  made  without  authority  of  law.  By  section 
4311,  of  the  Kentucky  Statutes,  the  overseers  of  roads  are  required 
to  work  them  In  the  manner  directed  by  the  fiscal  court.  The  statute 
does  not  give  the  details  as  to  how  the  fiscal  court  should  conduct 
this  duty,  therefore,  the  court  could  exercise  Its  discretion  with  re- 
ference thereto.  It  Is  presumed  that  It  will  comply  with  Its  duty  and 
devote  Its  best  efforts  to  the  interest  of  he  county.  In  this  c^se  the 
court  had  adopted,  in  substance,  the  following  method:  If  set  apart 
a  sum  of  money  for  that  purpose,  and  placed  it  In  the  hands  of  the 
treasurer,  and  called  it  the  road  and  bridge  fund;  and  It  was  ordere^l 
that,  so  long  as  the  roads  of  Logan  county  were  worked  by  taxation, 
the  money  should  be  spent  In  various  road  districts  of  the  county. 
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under  the  supervision  of  the  road  overseers.  And  it  was  further 
ordered  that  the  clerk  of  the  fiscal  court  should  issue  vouchers  against 
the  road  fund  in  the  hands  of  the  treasurer  of  the  couuty,  and  to  be 
issued  upon  the  written  certificate  of  the  various  overseers  of  the 
county  as  work  was  done,  the  same  to  be  approved  by  the  county 
judge.  This  method  was  followed,  except  in  a  few  instances  where 
the  person  signing  the  certificate,  or  order  failed  to  add  to  his  signa- 
ture the  word  "overseer."  This  error  should  not  have  the  effect 
to  make  the  treasurer  responsible  for  the  payment  of  them.  He  had 
the  right  to  presume  that  it  was  the  overseer  of  the  road  who  signed 
the  order,  and  furthermore  they  were  attested  by  the  clerk  and 
approved  by  the  Judge  of  the  county,  and  the  presumption  is  that  the 
county  Judge,  knew  who  the  overseers  of  the  county  were.  What 
we  have  said  with  reference  to  the  claims  charged  to  appellant  by 
the  Judgment  of  the  lower  court,  will  also  apply  to  the  claims  which 
the  treasurer  paid  and  with  which  the  lower  court  refused  to  charge 
him,  and  which  are  involved  on  the  cross-appeal. 

Appellees'  counsel  also  claims  that  there  was  no  evidence  intro- 
duced showing  that  appellant,  Harrison,  had  paid  these  claims.  It 
appears  that  the  case  was  prepared  in  the  lower  court  upon  the  idea 
that  there  was  no  contest  with  reference  to  the  fact  that  he  had 
actually  paid  the  claims  on  the  orders  referred  to.  As  stated,  ap- 
pellant made  a  settlement  with  the  committee  appointed  by  the  fiscal 
court  in  the  month  of  March,  1906,  which  was  a  final  settlement, 
and  under  section  933,  of  the  Kentucky  Statutes,  this  settlement  was 
approved  by  the  fiscal  court,  and  ordered  to  be  recorded  by  the 
county  clerk.  This  settlement  so  made  and  approved,  made  out  for 
appellants  a  prima  facie  case,  and  the  burden  was  on  appellees  to 
show  mistakes  therein.  (Green  County  v.  Howard,  32  Ky.  Law  Rep., 
243.) 

Appellant,  Harrison,  paid  some  small  claims,  amounting  in  all  to 
about  1100,  upon  orders  which  were  irregular;  but  it  appears  they 
were  proper  and  Just  claims  against  the  county.  Appellant,  Harrison, 
should  not  be  required  to  pay  these  claims  for  they  were  just  claims 
against  the  county,  and  there  is  no  doubt  about  his  good  faith  in  the 
payment  of  them.  This  principle  was  expressly  enunciated  in  the 
case  of  Sweeney  v."  Commonwealth,  26  Ky.  Law  Rep.,  877. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed  on 
the  cross-appeal,  and  reversed  on  the  original  appeal  and  remanded, 
for  further  proceedings  consistent  herewith. 

Whole  court  sitting. 


CITY  OF  MIDDLESBOROUGH  v.  COAL  &  IRON  BANK,  &c. 

MIDDLESBOROUGH  TOWN   &  LAND   CO.  v.   CITY  OF  MIDDLES- 
BOROUGH. 

(Filed  May  13,  1908— Not  to  be  reported.) 

1.  Taxes — Lien  of  City  Therefor — Negligence  of  Ofllcials — Effect 
on  Lien  Notes — Whatever  might  be  the  rule  between  individuals,  it  can 
not  be  held  that  a  city  shall  lose  its  right  to  collect  Its  public  dues 
by  reason  of  the  failure  of  its  officers  to  present  its  claim  in  a  suit 
of  which  they  have  no  knowledge,  the  city  not  being  a  party  to  the 
suit. 

2.  Same — Execution  Sale — Purchasers — Conveyance  to  Wife— ^Effect 
— ^Where  lin  a  proceeding  to  sell  a  lot  in  a  city,  under  execution,  and 
on  which  the  city  had  a  lien  for  taxes,  and  of  which  lien  the  pur- 
chaser had  notice,  the  fact  that  the  purchaser  had  the  deed  to  the 
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lot  made  to  his  wife  did  not  make  her  a  bona  fide  purchasep  without 
notice — she  being  a  l.s  pendens  purchaser  took  the  property  subject 
to  the  lien  of  the  city  which  it  had  asserted  in  the  action. 

T.  G.  Anderson  for  appellant  and  appellee.  City  and  Henry  Steele, 
Receiver. 

N.   B.   Hays,  J.  R.   Sampson   for  appellant,   Middlesborough   Town 
&  Land  Co. 

Appeals  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

On  December  1,   1893,   the  Secretary  of  State,  under  section   616, 
Ky.   Statutes,  caused  proceedings  to  be  instituted   against  the   Coal 
and  Iron  Bank,  of  Middlesboro,  upon  the  ground  th^t  the  bank  w&s 
insolvent.    A  receiver  was  appointed  to  close  up  and  settle  Its  affairs 
in  insolvency.    In  that  action  by  the  Commonwealth  it  appeared  that 
the  bank  was  hopelessly  insolvent,  and  at  the  July  term  of  the  cir- 
cuit court  a  Judgment  was  rendered  directing  a  sale  of  all  the  prop- 
erty of  the  bank.     The   sale  was   made  and   confirmed,  the  city  of 
Middlesborough  not  being  a  party  to  the  proceedings.    The  purchaser 
of  the  property  of  the  bank,  at  the  sale,  transferred  his  bid  to  the 
Bell    County    Investment    Company,    and    the    Middlesborough    Town 
and  Lands  Company.    In  December,  1897,  the  city  of  Middlesborough 
filed  this  petition   against   them,   setting  up  taxes   against  the  bank 
for  the  amount  of  $2,829.40,  which  It  alleged  were  a  lien  upon  the 
property  they  held  under  the  judicial  sale  made  in  the  Commonwealth 
action.     The  defendants   demurred  to  the  petition.     Their  demurrer 
was  sustained,  and   the  petition   was  dismissed.     On  appeal   to  this 
court  the  judgment  was  reversed.    It  was  held  by  this  court  that  the 
city  had  a  lien  on  all  the  property  of  the  bank  for  its  taxes  and  that 
the  city,  not  being  a  party  to  the  suit  in  which  the  property  of  the 
bank  had  been  sold,  was  not  affected  by  the  judgment  in  that  case. 
(City  of  Middlesborough  v.  Coal  and  Iron  Bank,  108  Ky..  G80.)     On 
the  return  of  the  case  to  the  circuit  court,  the  defendant's  demurrer 
having  been  overruled,   they  filed   an   answer.     During  the  progress 
of  the  case  the  Bell  County  Investment  Company  had  conveyed  some 
of  the  lots  it  bought  to  L.  C.  Saulsberry.    On  final  hearing  the  circuit 
court  adjudged  the  city  a  lien  on  all  the  property  except  that  con- 
veyed to  ^Irs.  Saulsberry,  and  as  to  that  property  the  petition  of  the 
city  was  dismissed.     From  this  judgment  the  appeals  now  before   us 
are  prosecuted. 

The  opinion  on  the  former  appeal  :s  the  law  of  the  case,  and  set- 
tles substantially  a  majority  of  the  questions  now  raised.  The  c-ty 
having  a  Hen  upon  the  property  had  a  right  to  bring  its  action  against 
the  person  then  owning  the  property.  It  was  unnecessary  for  it  to 
bring  before  the  court  the  former  owners  of  the  property  for  its  pro- 
ceeding was  in  rem  and  only  the  persons  then  interested  in  the  prop- 
erty were  necessary  parties  to  the  proceeding.  The  rule  of  caveat 
emptor  applies  to  judicial  sales.  It  was  unnecessary  for  the  city  to 
assert  its  lien  In  the  Commowealth  suit  to  wind  up  the  defunct  bank. 
It  is  true  it  might  have  done  so  but  the  purchasers  of  the  property 
might  also  in  that  suit  have  brought  the  city  before  the  court  and 
had  its  tax  lien  adjudicated  before  paying  for  the  property  or  be- 
fore the  money  was  distributed.  The  holder  of  a  Hen  on  property 
c?n  not  be  defeated  of  his  rights  by  the  proceedings  in  an  action  to 
which  he  is  not  a  party.  These  questions  were  considered  on.  the 
former  appeal  and  were  determ'-ned  in  the  opinion  then  rendered. 
It  is  said  that  the  city  knew  of  the  suit  that  was  pending  to  settle 
the  affairs  of  the   bank,  but  it  is   equally   true  that  the  purchasers 
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of  the  property  knew  that  the  city  was  asserting  a  lien  on  Its  prop- 
el ty  for  the  taxes,  and  it  was  as  Incumbent  on  them  as  on  it  to  have 
the  matter  adjudicated.  Whatever  might  be  the  rule  between  Indi- 
viduals it  can  not  be  held  that  a  city  shall  lose  Its  right  to  collect  its 
public  dues  by  re::  son  of  the  failure  of  its  officers  to  present  its 
claim  m  a  suit  of  which  they  have  knowledge,  the  city  not  being  made 
a  party  to  the  suit.  The  city  government  cannot  be  maintained  with- 
out the  payment  of  is  public  dues,  and  the  knowledge  of  its  officers 
that  a  suit  was  pending  will  not  estop  the  city  from  afterwards  as- 
serting its  claim  where,  as  here,  the  persons  affected  also  knew  all 
the  facts  and  were  as  much  required  to  take  action  as  the  officers  of 
the  city  were.     (Seibert  v.  Louisville,  101  S.  W.,  325.) 

The  city,  not  being  a  party  to  the  action  brought  by  the  Common- 
wealth to  wind  up  the  affairs  of  the  bank,  and  that  action  having  pro- 
ceeded to  a  final  order  discharging  the  receiver,  a  subsequent  motion 
of  the  city  to  set  aside  that  order  being  overruled,  did  not  have  the 
effect  of  concluding  the  city  by  anything  that  had  been  done  in  that 
action.  The  only  effect  of  the  order  of  the  court  overruling  the 
motion  of  the  city  was  a  refusal  on  the  part  of  the  court,  at  that 
stage  of  the  proceeding,  to  allow  the  city  to  enter  into  that  case.  If 
the  court  had  sustained  the  motion  no  good  could  have  come  of  it, 
as  the  property  had  all  been  sold  and  the  proceeds  distributed. 

No  statute  of  limitation  is  applicable  as  the  action  was  brought  by 
the  city  in  1897,  and  within  less  than  five  years  after  its  cause  of 
action  accrued.  The  Common  Council,  after  the  reversal  of  the  case 
in  this  court,  undertock  to  settle  the  matter  by  the  defendants  paying 
it  $200  each.  The  Council  had  no  authority  to  compromise  the  city's 
claim  for  taxes.  (Louisville  v.  Louisville  R.  R.  Co.,  Ill  Ky.,  1.),  It 
is  insisted  that  in  that  c-ise  the  taxpayers  were  released,  but  here 
there  was  a  compromise  with  a  third  person  and  not  with  the  tax- 
payer. This  distinction  cannot  be  maintained.  The  taxes  are  a  lien 
upon  the  property.  The  property  is  relessed  by  a  compromise,  not 
the  taxpayer.  To  say  that  the  property  may  be  released  by  a  com- 
promise is  to  say  that  the  taxes  may  be  released  for  the  lien  is  the 
security  for  the  payment  of  the  taxes.  To  release  the  property  is  to 
release  the  taxes;  and  whether  the  original  owner  has  the  property 
or  it  has  passed  into  the  hands  of  another  can  make  no  difference 
as  to  the  power  of  the  Common  Council  to  release  taxes. 

We,   therefore,   conclude   that  the   judgment   in   favor  of  the   city 
on  the  aupeal  of  the  MiniV'tsboro  Town  anl  Laua>3  Company,  is  cor 
i'*<t. 

As  to  Mrs.  I..  S.  Saulsberry  a  different  question  is  presented. 
The  recori  shows  that  she  now  owns  Block  511,  sec.  S.  E.  On 
Nov.  15,  1893,  the  sheriff  of  Bell  county  levied  an  execution  upon 
this  block  as  the  property  of  the  Coal  and  Iron  Bank.  This  was 
after  the  lien  of  the  city  for  taxes  had  accrued.  The  lot  was  sold 
and  purchased  by  Ed  Saulsberry,  who  assigned  bis  bid  to  the 
Bell  County  Investment  Company,  of  which  G.  W.  Saulsberry  was 
president.  The  company  was  indebted  to  Saulsberry  and  he  agreed 
to  take  the  lot  on  what  it  owed  him.  He  then  had  the  deed  made 
to  his  w^ife,  L.  S.  Saulsberry,  on  June  2,  1900,  or  three  years  after 
this  suit  had  been  brought  by  the  City  of  Middlesboro  against  the 
Bell  County  Investment  Company  to  assert  its  lien  on  the  land. 
Mrs.  Saulsberry  relies  on  the  fact  that  no  notice  had  been  filed 
in  the  county  court  clerk's  office  of  the  pending  ^iction  as  provided 
by  section  2358a,  Kentucky  Statutes.  But  the  notice  provided  for 
in  that  section  is  only  necessary  as  to  a  subsequent  purchaser  for 
value  and  without  notice.  G.  W.  Saulsberry  had  full  notice  of  the 
lien  of  the  city.  He  paid  the  consideration;  he  was  the  real  pur- 
chaser. The  deed  was  simply  made  to  his  wife  by  his  direction 
and  for  his  convenience.    She  is  not  a  bona  fide  purchaser  without 
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notice,  but  t&kes  the  property  subject  to  the  lien  of  the  city  which 
it  had  asserted  in  the  action.  (Thomas  v.  Southard,  2  Dana,  480; 
Wickliffe  v.  Breckinridge,  1  Bush,  442;  Taylor  v.  U.  S.  Building  Asso- 
ciation, 110  Ky.,  84;   Hall  v.  Manns,  100  S.  W.,  222.) 

As  the  title  to  the  property  was  in  the  Bell  County  Investment 
Company  at  the  time  that  the  suit  was  filed,  the  action  was  pro- 
perly brought  against  tt;  and  when  It  conveyed  the  property,  pend- 
ing the  action,  to  L.  S.  Saulsberry,  she  was  a  lis  pendens  pur- 
chaser; and  not  being  a  purchaser  for  value  and  without  notice, 
took  the  property  subject  to  the  result  of  the  litigation.  The  order 
placing  the  property  in  the  hands  of  the  receiver  was  not,  there- 
fore, void  as  to  her,  although  she  was  not  a  party  to  the  action. 
When  it  was  finally  determined  that  the  city  of  Middlesboro  had 
no  lien  on  one  of  the  pieces  of  property,  its  petition  was  properly 
dismissed  as  to  this  property,  but  the  order  placing  it  in  the  hands 
of  the  receiver  was  not  for  this  reason  void.  The  city  had  as- 
serted a  lien  upon  the  property,  but  had  failed  to  establish  a  lien 
by  its  proof.  Mrs.  Saulsberry  is  entitled  to  the  rents  collected 
from  this  piece  of  property,  but  the  receiver  is  entitled  to  credit 
for  his  services  and  reasonable  expenses  about  the  property.  The 
order  discharging  the  receiver  and  directing  him  to  pay  over,  to 
Mrs.  Saulsberry  all  the  money  in  his  hands,  and  giving  him '  no 
credit  for  his  services  or  expenses  was  erroneous. 

On  the  appeal  of  the  city  against  Mrs.  Saulsberry,  the  judgment 
is  reversed  as  to  block  511,  sec.  S.  E.  As  to  the  lien  asserted  on 
the  other  property  conveyed  to  her,  the  judgment  Is  afflrmed.  The 
judgment  discharging  the  receiver  and  ordering  him  to  pay  over  to 
Mrs.  Saulsberry  all  the  money  in  his  hands,  derived  from  both  pieces 
of  property  conveyed  to  her,  is  reversed,  and  the  cause  is  remanded, 
for  a  judgment  and  further  proceedings  consistent  herewith. 

On  the  appeal  of  the  Middlesborough  Town  &  Lands  Company 
the  judgment  is  aflSrmed. 
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(Filed  May  13,  1908— To  be  reported.) 

1.  Graded  Common  Schools — Pupils — Disobedience  to  Authority  of 
Teacher — Suspension  by  Teacher — Under  Kentucky  Statutes,  sec. 
4367,  providing  that  "all  pupils  admitted  to  common  schools  shall 
comply  with  the  regulations  for  the  government  of  such  schools. 
Willful  disobedience  of  the  authority  of  the  teachers  ♦  •  ♦  shall  consti- 
tute good  cause  for  the  suspension  or  expulsion  from  school,"  where  a 
pupil  in  a  graded  common  school  was  assigned  by  his  teacher  the 
task  to  take  part  in  a  dialogue  In  the  commencement  exercises 
thereof,  which  the  pupil  refused  to  accept,  such  refusal  was  an  act 
of  disobedience  to  the  authority  of  the  teacher  for  which  he  hi&d 
the  right  to  suspend  the  pupil  from  the  school  for  the  remainder 
of  the  term. 

2.  Same — Report  of  Teacher  to  Trustees — Approval  of  Trustees — 
Where  a  teacher  in  a  graded  common  school  suspended  a  pupil 
for  a  willful  disobedience  of  his  assignment  to  a  part  in  a  dialogue 
in  the  commencement  exercises  thereof,  and  reported  such  sus- 
pension to  the  board  of  trustees,  who  offered  to  allow  the  pupil  to 
return  to  school  if  he  would  take  a  different  character  in  the  dia- 
logue from  the  one  assigned  him  by  the  teacher,  the  refusal  of  the 
pupil  to  accept  the  terms  offered  by  the  trustees,  rendered  him  not 
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only  guilty  of  disobedience,  but  also  of  insubordination,  and  their 
approval  of  the  suspension  of  the  pupil  for  the  remainder  of  the 
term  was  final  and  conclusive,  and  can  not  be  questioned  by  the 
courts. 

S.  W.  Tolin,  John  S.  Gaunt  and  Greene  &  Van  Winkle  for  appel- 
lants. 

Frank   E.    Curley   for   appellee. 

Appeal  from  Boone  Circuit  Court. 

Opinion  of  the   court  by  Judge   Settle,   affirming. 

This  is  the  second  appeal  prosecuted  by  appellants  in  this  case. 
On  the  first  appeal  (Cross,  By.  &c.  v.  Boaod  of  Trustees  Walton 
Graded  Common  School,  28  Ky.  Law  Rep.,  449,)  the  Judgment  of  the 
circuit  court  was  reversed  because  of  error  committed  by  that 
court  in  sustaining  a  general  demurrer  to  the  petition;  it  being  the 
opinion  of  this  court  that  the  facts  alleged  in  the  petition  stated 
a  good  cause  of  action.  The  present  appeal  is  from  the  judgment 
rendered  by  the  circuit  court  on  a  trial  of  the  case  upon  the  merits, 
which  dismissed  the  action  at  appellant's  cost. 

Briefly  stated,  the  cause  of  action  alleged  Is  that  appellant  Walte  Cross, 
who  was  a  student  of  the  Walton  Graded  Common  School,  was  by 
the  act  of  W.  P.  Dickey,  principal  of  the  school,  with  the  appro- 
val of  appellees,  the  trustees,  maliciously,  arbitrarily  and  without 
cause,  expelled  from  the  school  "without  condition  or  limitation." 
and  that  the  latter  have  refused  to  permit  him  to  re-enter  the 
school,  threaten  to  persist  in  such  refusal,  and  will  continue  to 
exclude  him  therefrom,  unless  compelled  by  judgment,  and  pro- 
cess of  the  court,  to  permit  his  return.  The  petition  closed  with 
a  prayer  for  a  mandatory  injunction  requiring  the  trustees  to  allow 
the  appellant,  Waite  Cross,  to  re-enter  the  school,  and  resume  his 
studies  thferein.  The  action  was  instituted  against  the  trustees 
alone;  the.  board  being  composed  of  the  appellees,  A.  N.  Jones.  T. 
F.  Courley,  G.  B.  Powers,  A.  M.  Rouse,  Richard  Jones  and  Wm. 
Ransler. 

The  answer  of  the  trustees  denied  that  the  appellant,  Walte  Cross, 
was  maliciously,  arbitrarily  or  without  cause,  expelled  by  the  prin- 
cipal, or  that  such  alleged  expulsion  was  without  condition  or  limi- 
tation or  approved  by  the  Board  of  Trustees,  or  that  he  was  ex- 
pelled at  all.  It,  however,  contained  the  admission  that  appellant 
was,  on  April  4th,  1904,  suspended  from  further  attendance  at  school 
during  the  remainder  of  the  term,  which  closed  April  29th,  1904.  for 
disobedience  of  an  order  of  the  principal,  the  rules  and  regulations 
of  the  school,  and  for  insubordination  as  a  student.  That  the 
suspension  was  ordered  by  the  principal,  and  later  approved  by  the 
Board  of  Trustees,  after  numerous  meetings  attended  by  Walte 
Cross,  a  full  hearing  of  the  charge,  and  sufficient  proof  of  his  guilt 
thereof;  and  that  the  suspension  was  necessary  for  his  good  and 
the  discipline  of  the  school. 

The  action  of  the  Board  of  Trustees  with  respect  to  the  susp-^n- 
sion  of  the  appellant,  Walte  Cross.  Is  shown  by  the  following  resolu- 
tion or  order,  entered  upon  the  record  book  kept  by  the  board,  at 
the  time  of  Its  adoption: 

"The  principal's  report,  suspending  Walte  Cross,  a  pupil  In  junior 
grade,  for  disobedience,  was  read  and  the  board  having  previously 
heard  the  statement  of  the  principal  and  also  that  of  the  student. 
Waite  Cross,  and  the  board  being  fully  advised  in  the  matter,  it 
is  moved  and  unanimously  carried  that  the  action  of  the  principal 
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be  sustained  and  that  the  pupil.  Waite  Cross,  be  and  is  hereby,  sus- 
pended from  further  attendance  at  school  during  the  remainder  of 
the    present   term,    for    disobedience    and    Insubordination." 

Section  4473,  Kentucky  Statutes,  provides  that  such  action  as 
was  taken  by  the  trustees  in  this  instance  shall  be  entered  in  the 
Journal  kept  by  them,  "which  shall  be  ot)en  at  all  times  to  the 
inspection  of  any  citizen  of  the  graded  common  school  district  in 
which  he  or  she  may  reside." 

The  language  of  the  foregoing  resolution  plainly  shows  that  the 
student,  Waite  Cross,  was  not  expelled  from  the  Walton  Graded 
Common  School,  as  alleged,  but  was  merely  suspended  from  at- 
tendance thereat,  during  the  remainder  of  the  term,  viz:  FVom  April 
4th  to  April  29,  1904,  a  period  of  only  twenty-flve  days. 

It  appears  from  the  record  tbat  the  decision  of  the  trustees  approv- 
ing his  suspension  by  the  principal  of  the  school  was  announced 
to  Waite  Cross  and  hi%  father  when  made,  April  4th,  and  whether 
then  made  or  not  they  could  have  ascertained,  at  any  time,  by  an 
inspection  of  the  trustees'  Journal,  that  suspension  and  not  expul- 
sion, was  the  penalty  for  his  offense;  yet  notwithstanding  such 
knowledge  on  their  part,  or  means  of  information  at  hand,  they  de- 
layed bringing;,  this  action  until  July  28th,  1904,  nearly  three  months  after 
the  period  of  Waite  Cross*  suspension  had  expired  and  when  there 
was  no  obstacle  in  the  way  of  his  attending  the  school  at  the  next 
succeeding  session,  which  had  not  then  commenced.  In  other 
words,  when  the  action  was  instituted  there  was  no  necessity  for 
appellant's  applying  to  the  court  for  such  relief  as  was  thereby 
sought;  for  the  way  of  appellant,  Waite  Cross',  return  to  the  school 
was  open  and  unobstructed,  because  the  term  of  his  suspension  had 
previously  expired.  It  would  do  appellants  no  injustice  if  we 
should  hold  that  the  affirmance  of  the  judgment  appealed  from 
might  be  rested  on  this  ground  alone.  In  making  this  suggestion 
we  do  not  overlook  appellants'  claim  that  the  trustees'  Journal  has, 
in  some  mysterious  way,  been  changed  since  their  decision  was 
rendered,  to  make  it  appear  that  Waite  Cross  was  suspended.  In- 
stead of  expelled  from  the  school;  but  there  is  no  testimony  save 
that  of  appellants,  father  and  son,  to  support  this  claim,  fend  theirs 
amounts  to  only  an  inference  arising  from  what  they  contend  was 
declared  by  the  trustees  to  be  their  decision  at  the  meeting  of 
April  4th,  i904.  On  the  other  hand  the  testimony  introduced  by  ap- 
pellees is  of  such  convincing  weight  and  character  as  to  leave  no 
doubt  that  the  only  penalty  imposed  by  the  principal  and  approved 
or  announced  by  the  trustees  of  the  Walton  Graded  Common  School 
for  the  breach  of  discipline  charged  against  the  appellant.  Waite 
Cross,  was  that  of  suspension  during  the  remainder  cf  the  school 
term  then  nearing  an  end.  The  same  testimony  is  equally  convinc- 
ing oil  the  further  fact  that  the  decision  as  thus  made  bv  the  principal 
and  trustees  was  immediately  entered  upon  the  Journal  of  the  Board 
of  Trustees   in   the   precise   form    in   which   it    now   appears. 

All  of  appellants'  testimony  introduced  for  the  purpose  of  showing 
that  the  resolution  in  question  does  not  truthfully  express  thft  decision 
of  the  trustees,  or  their  approval  of  the  act  of  the  principal  of  the 
school  with  respect  to  the  suspension  of  the  appellant.  Waite  Cross, 
or  that  it  was  not  entered  in  the  trustees  Journal  as  adopted,  was  and 
is  incompetent,  as  neither  the  petition  nor  reply  attacks  it  upon  any 
of  these  grounds,  or  alleged  fraud  or  mistake  in  its  form  or  language. 
However,  as  none  of  this  incompetent  evidence  was  excepted  to  by 
appellees,  we  do  not  hold  that  the  court  should  have  excluded  it. 

An  Important  question  presented  by  the  record  for  our  considera- 
tion is,  was  the  refusal  of  the  appellant.  Waite  Cross,  to  accept  and 
prepare   for    the   part   in   the    approaching   commencement    exercises 
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of  the  school,  assigned  him  by  the  principal,  such  an  act  of  disobedi- 
ence as  amounted  to  a  violation  of  a  reasonable  rule  or  regulation, 
adopted  by  -the  board  of  trustees,  for  the  proper  discipline  of  the 
school? 

The  Walton  School  is  a  graded  school,  maintained,  like  all  other 
common  schools  of  the  State,  by  taxation;  therefore,  all  white  youths 
or  children,  residing  in  the  Walton  Graded  Common  school  district, 
who  are  within  the  school  age,  may  attend  the  school  in  question, 
upon  such  conditions  as  the  statute  with  respect  to  common  schools 
may  prescribe.    Section   4367,   Kentucky   Statutes,   provides: 

"All  pupils  who  may  be  admitted  to  common  schools  shall  comply 
with  the  regulations  established  in  pursuance  of  law  for  the  govern- 
ment of  such  schools.  Willful  disobedience  or  defiance  of  the  au- 
thority of  the  teachers,  habitual  profanity  or  vulgarity,  or  any  other 
gross  violation  of  proprietary  law,  shall  constitute  a  good  cause  for 
suspension  or  expulsion  from  school." 

Section  4473  provides: 

"Said  trustees  may  adopt  such  by-laws  and  rules  for  the  govern- 
ment of  themselves  and  their  appointees,  and  for  the  control,  govern- 
ment and  management  of  graded  common  schools  in  their  respec- 
tive districts,  as  they  may  deem  necessary,  not  in  conflict  with  law, 
and  shall  keep  a  Journal  of  their  proceedings,  which  shall  be  open 
at  all  times  to  the  inspection  of  any  citizen  of  the  graded  common 
school  district  in  which  he  or  she  may  reside." 

We  find  in  the  record,  as  a  part  of  the  evidence,  a  catalogue  of  the 
Walton  Graded  Common  School  for  the  school  year  beginning  in 
the  fall  of  1903,  and  ending  in  the  spring  of  1904,  containing  a  num- 
ber of  rulep  and  regulations  adopted  by  the  board  of  trustees  for 
the  govemmj^nt  of  the  school.  Many  of  these  apply  to  the  principal 
and  teachers,  others  to  the  pupils.  Among  the  former,  we  note  the 
following: 

"1  It  shall  be  the  duty  of  the  principal  to  exercise  general  super- 
vision over  the  conduct  of  all  pupils. 

"2.  He  (i,  e.  principal)  shall  have  the  power  to  suspend  any  pupil 
for  causp.  but  he  must  report  such  suspension  on  the  same  day  to 
the  president  or  secretary  of  the  board  of  trustees." 

Among  the  rules  applicable  to  pupils  we  quote  the  following: 

"3.  It  shall  be  the  duty  of  all  the  pupils  to  treat  all  the  teachers 
with  respect  a- id  courtesy,  and  to  obey  whatever  is  commanded  by 
any  teacher,  whether  of  his  department  or  not." 

W.  P.  Dickey  was  a  teacher  in,  as  well  as  principal  of,  the  Walton 
school. 

The  catalogue  also  contains  an  announcement  of  the  annual  com- 
mencement exercises  to  be  held  at  the  close  of  the  school,  April 
29th:  and  the  evidence  slewed  that  from  the  date  of  its  establish- 
ment the  Walton  Graded  Common  School  had  closed  its  school  years 
with  such  commencement  exercises,  and  that  on  such  occasions  it 
was  the  universal  custom  of  tho  school  to  have,  in  addition  to  essays 
or  addresses  from  its  graduates,  declamations,  dialogues  and  other 
similar  exercises,  conducted  by  such  of  the  pupils  as  the  principal 
or  teachers  might  select  and  appoint  for  the  purpose.  As  the  appel- 
lant, Waite  Cross,  accordmi:  to  the  evidence,  atteu'led  the  school 
from  its  beginning  and  had  frequently  taken  part  in  commencement  exer- 
cises, he  was  familiar  with  the  rules,  regulations  and  customs  of  the 
school,  and  must  have  Vnown  that  when  directed  by  lUe  principal 
of  the  school  to  take  part  in  a  dialogue  at  the  approach? ni?  commence- 
ment, it  was  his  duty  to  obey.  He  had  the  right  to  ask  to  be  ex- 
cused from  taking  the  part  assigned  him  and  to  giv?  his  reasons 
for  wishing  to  be  relieved  by  the  principal.  But  if  the  latter,  upon 
hearing  his  grounds  of  ex«use,  regarded  them  insufficient,  nnd  never- 
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theless  thought  ajipellant  a  suitable  person  to  take  the  pan,  in  his 
capacity  of  principal  and  teacher,  or  either,  he  had  authority  to  com- 
mand him  to  do  so,  and  it  was  the  duty  of  iappellant  to  obey  the 
command. 

We  observe  that  the  curriculum  of  the  Walton  Graded  Common 
School  embraced  many  of  the  higher  studies,  both  in  English  and 
Latin,  history  and  literature,  as  well  as  advanced  mathematics, 
economics  and  other  important  sciences;  also  that  it  requires  pupils 
to  write  compositions  and  practice  declamation.  The  latter  exer- 
cises, together  with  the  study  of  literature,  necessarily  include  the 
study  of  elocution,  and  no  better  plan  for  Improving  tlie  voice,  ac- 
quiring ease  of  manner  and  power  of  expression,  can  be  devised  for 
the  training  of  the  average  common  school  pupil,  than  declamation 
and  dialogue.  Moreover,  such  exercises  occurring  at  intervals,  or  at 
the  school  commencement,  give  the  patrons  of  the  school,  w.':ness- 
ing  them,  some  information  as  to  the  progress  made  by  the  children, 
and  tend  to  inspire  them  with  confidence  in  those  in  charge  of  the 
•school  and  also  in  the  methods  of  teaching  employed. 

So,  in  assigning  the  arij«llant,  Waite  Cross,  a  character  to  rer- 
sonate,  or  part  to  perform,  in  dialogue  or  play,  at  the  commencement, 
tbe  principnl  acted  in  accordance  with  a  long  established  custom 
of  the  Walton  school  and  in  pursuance  of  a  reasonable  regulation 
of  the  board  of  trustees,  of  which  appellant  as  a  student  had  full 
knowledge.  While  the  appellant,  Waite  Cross'  version  of  his  sus- 
pension by  the  principal  of  the  school,  differed  in  some  details  of 
statement  from  that  of  the  latter,  when  they  appeared  before  the 
board  of  trustees,  it  was  patent  from  the  statements  of  both,  that 
though  the  former  sought  to  be  relieved  of  taking  the  part  of  the 
Irish  character  assigned  him  In  the  dialogue  upon  the  ground  that 
he  wa.'  unequal  to  the  task  of  personating  it,  when  the  principal  ad- 
vised him  that  he  underrated  his  capacity  and  insisted  that  he  take 
the  part,  the  young  man  refused  to  do  so,  and  then  and  there  so 
notlflel  the  principal.  For  this  act  of  disobedience,  the  principal 
suspended  him  for  the  remainder  of  the  term  and  ordered  him  to 
get  his  books  and  go  home,  which  he  at  once  did. 

The  discipline  of  the  school  required  that  some  sort  of  punishment 
should  have  been  meted  out  for  this  willful  act  of  disobedience  on 
the  part  of  the  pupil.  Obviously,  the  infliction  of  corporal  punish- 
ment would  have  been  unwise,  for  young  Cross,  being  then  18  years 
of  age,  and  a  member  of  the  Freshman  class,  was  too  large  to  be 
subjected  to  a  whipping.  In  view  of  the  situation  confronting  the 
principal,  we  are  not  prepared  to  say  he  transcended  his  authority 
in  suspending  the  culprit  or  that  the  penalty  inflicted,  though  amply 
sufficient,  was  more  severe  than  it  should  have  been.  The  evidence 
fails  to  show  that  the  principal,  in  suspending  young  Cross,  acted 
arbitrarily,  from  malice,  or  other  improper  nnotive.  There  had  been 
no  previous  collision  between  them,  and  Cross  himself  admitted, 
that  the  principal's  treatment  of  him  had  always  been  kind  and  help- 
ful. 

•Phe  principal  immediately  gave  the  board  of  trustees  written  notice 
of  appellant,  Waite  Cross'  suspension,  and  of  the  cause  thereof,  and 
the  board  had  a  meeting  on  the  evening  of  the  same  day  for  the 
purpose  of  determining  whether  the  act  of  the  principal  in  suspend- 
ing him  should  be  approved.  The  principal  of  the  school  and  Waite 
Cross  both  attended  that  meeting;  each  giving,  at  the  request  of 
the  trustees,  his  version  of  the  suspension  and  the  cause  thereof. 
As  already  indicated  there  was,  substantially,  no  disagreement  be- 
tween them  as  to  what  took  place  when  the  suspension  was  declared. 
Notwithstanding  this,  the  trustees  seemed  anxious  to  adjust  the 
matter   without    approving   the   suspension   of   the  young   man.    For 
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this  reason,  no  action  was  taken  at  the  first  meeting.  During  that 
meeting,  however,  appellant,  Waite  Cross,  was,  in  substance,  advised 
by  the  trustees  that  If  he  would  agree  to  take  a  character  or  part 
in  a  play  or  dialogue  other  than  that  assigned  him  by  the  principal, 
they  would  cause  the  latter  to  remove  the  sentence  of  suspension 
and  permit  him  to  return  to  the  school;  but  this  offer  was  re- 
jected by  him.  Following  the  first  meeting  of  the  trustees,  several. 
If  not  all  of  them,  visited  Waite  Cross  and  his  parents  at  their 
home,  and  ag&in  proposed  that  the  former  re-enter  the  school  upon 
the  condition  proposed  at  the  first  meeting;  but  the  proposal  was, 
as  in  the  first  instance,  rejected.  One  of  the  trustees  then  proposed 
to  the  family  that  he  be  allowed  to  send  Professor  Dickey,  the  prin- 
cipal of  the  school,  to  the  Cross  home  to  talk  the  matter  over  with 
the  family;  but  the  appellant  James  Cross,  father  of  Waite,  ob- 
jected to  a  visit  from  the  principal  and  said  his  son  should  not  re- 
turn to  the  school  unless  the  former  was  removed  as  principal.  Three 
meetings  of  the  trustees  were  held  in  investigating  the  matter  of 
young  Cross'  suspension,  at  least  two  of  which  he  attended,  and  one 
of  which  was  attended  by  his  father;  at  these  meetings  and  between 
them,  every  effort  that  could  reasonably  be  demanded  was  made  by 
the  trustees  to  procure  the  return  of  Waite  Cross  to  the  school;  and 
not  until  they  became  satisfied  that  he  would  not  return  without  action 
upon  their  part  condemning  the  principal  for  suspending  him,  did 
they,  in  their  official  capacity,  adopt  the  resolution  approving  the  act 
of  the  principal  in  ordering  and  enforcing  his  suspension.  The  res- 
olution in  question  was  adopted  by  unanimous  vote  of  the  trustees 
at  the  third  and  last  meeting  held  by  them  in  investigating  the  sus- 
pension of  the  appellant,  Waite  Cross.  Their  action  in  approving 
his  suspension  was  final  and  conclusive,  and  can  not  be  questioned 
by  the  courts,  unless  they  acted  arbitrarily  or  maliciously.  (Board  of 
Education  v.  Booth,  23  Ky.  Law  Rep.,  288;  Cross  v.  Board  of  Trus- 
tees, 28  Ky.  Law  Rep.,  440.) 

A  careful  examination  of  the  record  convinces  us  that  it  contains 
no  reliable  evidence  conducing  to  show  that  the  trustees,  in  approv- 
ing the  order  of  the  principal  suspending  Waite  Cross  from  further 
attending  the  Walton  Graded  Common  School  during  the  remainder 
of  the  term,  which  ended  April  29th,  1904,  acted  arbitrarily,  mali- 
ciously or  without  legal  cause. 

The  fact  that  the  resolution  of  the  board  of  trustees  declares  the 
appellant,  Waite  Cross,  suspended  for  insubordination  as  well  as 
disobedience  does  not  affect  the  case.  He  was  disobedient  to  the 
principal  because  he  refused  to  accept  the  part  assigned  him  by  the 
latter  for  the  school  commencement,  and  by  continuing  in  such  dis- 
obedience, and  also  rejecting  the  repeated  offers  permitting  his  re- 
turn to  the  school,  upon  taking  another  part  than  that  assigned  him 
in  the  first  instance,  he  became  insubordinate  as  well  as  disobedient, 
either  of  which  was  an  offense  Justifying  suspension.  As  well  said 
by  this  court  in  the  opinion  on  the  former  appeal,  "Nothing  can  be 
more  important  to  the  upholding  and  maintenance  of  the  common 
school  system,  in  its  integrity,  than  the  enforcement  of  whole- 
some and  reasonable  discipline  among  the  students.  This  high  duty 
is  cast  upon  the  trustees,  and  the  court  will  never  interfere  with 
them  while  acting  within  their  legal  province."    ♦    ♦     ♦ 

For  the  reasons  given  the  judgment  is  affirmed. 

The  whole  court  sitting,  except  Judge  Lassing. 
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BLOCKER  V.  CITY  OP  OWENSBORO,  &c. 
(FUed  May  14,  1908— To  be  reported.) 

1.  Obstruction  in  Street — ^Injury  to  Pedestrian^Joint  Liability  of 
City  and  Person  Placing  Obstruction — Liability  as  Between  Wrong- 
doers— ^Although  a  person  Injured  by  an  obstruction  in  a  street  may 
sue  the  city  alone,  or  both  the  city  and  the  person  who  placed  the 
obstruction  in  the  street,  and  recover  damages  against  both  and  look 
to  either  for  satisfaction  of  the  Judgment,  yet  as  between  the  wrong- 
doers the  city  may,  if  it  is  required  to  satisfy  the  Judgment,  recover 
the  amount  thereof  from  the  perdon  who  placed  the  obstruction  in 
the  street. 

2.  Same — ^Judgment  Against  City — Negligence  of  Another — ^Assign- 
ment of  Judgment — Purchase  by  One  Jointly  Liable — ^Enforcement  of 
Judgment — In  an  action  by  D.  against  Mr.  B.  and  the  city  of  O.  for 
damages  for  an  Injury  in  falling  over  some  bricks  negligently  al- 
lowed to  be  in  the  street  of  the  city  in  the  building  of  a  house  on  a 
lot  owned  by  B.,  the  plaintiff  recovered  a  Judgment  for  S500  and  costs. 
The  wife  of  B.  paid  the  Judgment  and  took  an  assignment  thereof 
and  proceeded  by  mandamus  to  collect  same  from  the  city.  It 
was  shown  by  the  evidence  that  the  house  was  built  and  owned  by 
Mrs.  B.  who,  though  not  a  party  to  the  record,  was  the  real  party 
in  interest.  It  also  appeared  that  Mr.  B.  owned  property  subject 
to  execution.  Held — That  the  court  has  the  right  to  look  beneath 
the  surface  to  ascertain  the  truth  and  to  adjudge  the  case  as  appears 
right,  and  it  was  properly  adjudged  that  the  purchase  of  the  Judg- 
ment was  not  made  in  good  faith  by  Mrs.  B.  but  was  done  by  agree- 
ment with  her  husband  who  was  the  real  purchaser  and  that  no  action 
could  be  maintained  by  her  against  the  city. 

Little  &  Slack  for  appellant. 

J.  A.  Dean  and  Geo.  W.  Jolly  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

In  1906,  Augusta  Dieco,  in  an  action  brought  by  her  against  the 
City  of  Owensboro  and  J.  J.  Blocker,  the  husband  of  appellant,  Clara 
Blocker,  to  recover  damages  for  personal  injuries  sustained  by  ob- 
structions on  the  sidewalk  in  the  city,  over  which  she  stumbled  and 
fell,   obtained   a  Judgment  for  $500,   and   costs. 

The  defendants  in  that  action  prosecuted  an  appeal  to  this  court, 
where  the  Judgment  was  affirmed.  In  1907  Mrs.  Dieco,  in  considera- 
tion of  the  sum  of  S672  paid  her  by  Clara  Blocker,  assigned  to  her 
the  Judgment  without  recourse.  Thereupon  the  appellant,  Clara 
Blocker,  brought  this  suit  against  the  city  of  Owensboro,  setting  up 
the  purchase  and  assignment  of  the  Judgment  and  the  fact  that  she 
had  demanded  payment  thereof  from  the  city,  which  was  refused, 
and  the  further  fact  that  the  city  had  no  property  subject  to  execu- 
tion, but  did  have  in  its  treasury  a  sum  sufficient  to  pay  the  judg- 
ment. She  asked  for  a  mandamus  against  the  city  and  the  mayor 
and  board  of  councllmen,  who  were  made  parties  defendant,  requiring 
them  to  satisfy  the  judgment,  and  if  necessary  that  they  be  com- 
pelled to  levy  a  tax  to  pay  the  same. 

In  Its  answer,  the  city  set  up  In  substance  that  J.  J.  Blocker,  the 
husband  of  Clara  Blocker,  was  the  owner  of  a  lot  in  the  city,  and 
that  he  and  his  wife  re-constructed  the  building,  making  additions 
and  Improvements  thereto,  and  that  while  so  engaged  In  the  erection 
of  the  building,  they  permitted  bricks  to  be  placed  or  fall  on  the 
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sidewalk,  and  that  Mrs.  Dieco  stumbled  and  fell  over  said  bricks,  caus- 
ing the  injuries  for  which  she  recovered  Judgment,  and  that  the 
induries  sustained  by  her  were  due  to  the  carelessness  and  negli- 
gence of  Blocker  and  his  wife,  the  appellant.  That  Clara  Blocker 
had  notice  of  the  institution  and  prosecution  of  the  suit  of  Mrs. 
Dioco  against  the  city  and  Blocker,  and,  although  not  a  party  of 
record  to  the  action,  she  was  the  real  party  in  interest,  and  voluntarily 
paid  the  Judgment,  and  afterwards  procured  the  assignment  which 
was  a  mere  pretense  and  not  made  in  good  faith.  That  the  Judg- 
ment was  satisfied  and  extinguished  by  the  payment,  which  was 
made  at  the  request  of  her  husband  J.  J.  Blocker,  and  because  she 
had  the  house  In  which  the  brick  were  used  over  which  Mrs.  Dieco 
fell  re-constructed  and  built,  and  was  in  fact  the  owner  thereof. 
And  furthermore,  that  J.  J.  Blocker  owned  ample  property  out  of 
which  an  execution  upon  the  Judgment  could  have  been  collected 
at  any  time. 

In  a  reply,  it  was  denied  that  appellant  and  her  husband  re-con- 
structed or  made  the  improvements  on  the  lot  referred  to,  or  were 
engaged  in  rensonst  rue  ting  the  building  or  that  the  improvements  were 
made  for  her,  except  that  the  building  as  erected  by  him  at  her  in- 
stance, and  she  voluntarily  furnished  the  money  to  pay  for  same. 
She  denied  the  other  material  averments  of  the  answer,  and  that 
she  paid  the  Judgment  at  the  request  of  J.  J.  Blocker,  or  that  the 
assignment  of  the  Judgment  was  not  in  good  faith,  and  that  the  city, 
as  between  it  and  J.  J.  Blocker,  was  primarily  liable  for  the  damages. 

No  other  pleading  was  filed,  and  on  motion  of  plaintiff,  now  appel- 
lant, the  action  was  submitted  to  the  court  upon  the  pleadings  and 
the  exhibit  filed  with  and  as  a  part  of  the  answer.  This  exhibit  con* 
sisted  of  a  complete  transcript  of  the  record  in  the  action  of  Mrs. 
Dieco  against  Blocker  and  the  city.  The  court  separated  its  con- 
clusions of  law  and  fact,  and  found  the  following  facts:  1.  That  an 
action  was  instituted  by  Mrs.  Dieco  against  the  city  and  Blocker  to 
recover  damages.  That  a  trial  resulted  in  a  Judgment  against  both 
defendants,  which  Judgment  was  affirmed  by  the  Court  of  Appeals. 
2.  That  Mrs.  Blocker,  wife  of  J.  J.  Blocker,  paid  the  amount  of  the 
Judgment  to  Mrs.  Dieco,  and  took  an  assignment  thereof,  and  after- 
wards brought  this  suit.  That  the  house  was  being  erected  by  appel- 
lant and  in  the  course  of  the  work,  bricks  were  negligently  placed 
in  a  position  where  they  fell,  and  encumbered  the  sidewalk,  and  the 
injuries  to  Mrs.  Dieco  were  sustained  in  consequence  of  this  negli- 
gence on  the  part  of  appellant  and  her  agents,  and  that  she  had 
notice  of  the  suit  by  Mrs.  Dieco,  and  is  chargeable  with  notice  of 
the  result  and  bound  by  the  Judgment. 

From  these  facts  the  court  concluded,  as  a  matter  of  law,  that 
appellant  was  concluded  by  the  proceedings  had  in  the  case  of 
Dieco  against  Blocker  and  the  city  as  fully  as  if  she  was  a  party 
to  the  record.  That  if  the  city  had  paid  the  Judgment,  it  might 
have  recovered  the  amount  from  the  appellant,  on  the  principle  that 
when  one  is  compelled  by  the  Judgment  of  a  court  of  competent 
Jurisdiction,  to  respond  in  damages  for  the  wrongful  act  or  negli- 
gence of  another,  a  cause  of  action  arises  in  favor  of  the  party  who 
pays  the  Judgment  against  the  actual  wrong-doer  or  party  whose  act 
of  liegligence  produced  the  injury.  That,  being  primarily  liable  to 
Mrs.  Dieco,  if  the  city  paid  or  satisfied  the  Judgment,  it  could  proceed 
against  her  and  recover  the  amount  thereof,  and  consequently  her 
purchase  of  the  Judgment  and  the  assignment  thereof  did  not  give 
her  any  right  of  action  against  the  city. 

The  first  question  we  need  consider  is  whether  or  not  the  find- 
ings of  fact  by  the  trial  court,  are  supported  by  the  record.  If 
they  are,  his  conclusion  of  law  is  correct.     It  is  well  settled  that 
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although  a  person  injured  by  an  obstruction  in  the  street  may  sue 
the  city  alone,  or  both  the  city  and  the  person  who  placed  the  ob- 
struction in  the  street,  and  recover  damages  against  both,  and  look 
to  either  or  both  for  satisfaction  of  the  judgment,  yet,  as  between 
the  wrong-doers,  the  city  may,  if  it  is  required  to  satisfy  the  judg- 
ment, recover  the  amount  thereof  from  the  person  who  placed  the 
obstruction  in  the  street.  (Dillon  on  Municipal  Corporations,  sec. 
1035.) 

As  Blocker,  one  of  the  judgment  defendants,  was  solvent,  Mrs. 
Dieco,  the  judgment  creditor,  might  have  collected  her  judgment 
from  him  by  execution,  or  have  attempted  to  collect  the  same  from 
the  city;  and  if  it  failed  to  pay,  have  proceeded  by  mandamus  to 
require  it  either  to  pay  the  judgment  from  funds  on  hand  or  levy 
a  tax  to  pay  the  same.  Indeed,  no  question  is  made  by  counsel  for 
appellee  that  mandamus  is  not  the  proper  remedy.  (Palmer  v.  Stacy, 
44  Iowa,  340;  Am.  &  Eng.  Ency.  of  Law,  page  800.)  But,  back  of 
this,  there  is  an  issue,  the  settlement  of  which  is  decisive  of  the 
case.  The  bricks  over  which  Mrs.  Dieco  fell  were  not  placed  in  or 
upon  or  about  the  street  by  the  city.  They  were  placed  there  by 
the  persons  constructing  the  building,  or  at  any  rate  those  persons 
were  responsible  for  Injuries  caused  by  the  obstruction.  The  city 
had  nothing  to  do  with  the  construction  of  the  building,  and  it  had 
the  right  to  recover  from  the  original  wrong-doers,  the  amount  it 
might  have  been  required  to  pay  to  Mrs.  Dieco.  And  if  Mrs.  Blocker 
was  jointly  liable  with  her  husband,  or  if  the  house  was  being  erect- 
ed for  her,  then  the  city,  if  required  to  pay  the  judgment,  might 
have  instituted  an  action  against  Blocker  and  his  wife  to  recover 
the  money  so  paid,  or  if  the  purchase  of  the  judgment  was  in  truth 
made  by  Blocker,  acting  through  his  wife,  as  a  willing  agent  then 
neither  of  them  can  recover  the  amount  so  paid  from  the  city.  If 
Blocker  had  himself  satisfied  the  judgment,  it  is  clear  that  he  could 
not  have  succeeded  in  an  action  brought  against  the  city  to  recover 
the  money  paid  in  settlement  of  the  judgment — because,  as  between 
himself  and  the  city,  it  was  his  duty  to  have  paid  it;  and  the  city, 
if  it  satisfied  it,  might  have  recovered  the  amount  from  him.  And 
so,  if  Mrs.  Blocker  was  liable  to  the  city  or  if  she  satlpfled  the  judg- 
ment for  her  husband  by  an  arrangement  between  them,  in  which 
she  was  acting  for  him,  the  judgment  of  the  lower  court  was  cor- 
rect. 

In  the  consideration  of  these  questions,  we  can  not  overlook  the 
fact  that  the  appellant  is  the  wife  of  J.  J.  Blocker,  who  was  un- 
doubtedly liable  to  the  city  for  the  amount  of  the  judgment,  and 
the  inference  is  very  persuasive  that  Blocker  furnished  the  money 
to  his  wife  to  satisfy  the  judgment,  or  prevailed  on  her,  for  and  In 
his  behalf  and  to  protect  his  property  from  levy  and  seizure  to  satisfy 
it.  It  is  difficult  in  this  transaction  to  separate  Blocker  and  his 
wife.  If  a  stranger  had  bought  the  judgment,  he  could  have  prose- 
cuted an  action  against  the  city  to  recover  it,  and  in  turn  the  city 
could  have  proceeded  against  Blocker.  The  transaction  has  every 
appearance  of  being  an  effort  upon  the  part  of  Blocker,  aided  and 
assisted  by  his  wife,  to  evade  the  payment  of  the  judgment. 

In  cases  of  this  character,  we  are  not  necessarily  confined  to  what 
appears  on  the  face  of  the  record.  We  have  the  right  to  look  be- 
neath the  surface  to  ascertain  the  truth  of  the  matter  being  in- 
vestigated, and  to  adjudge  the  case  as  appears  right  from  an  under- 
standing of  its  substance.  Under  the  facts  of  this  record  our  con- 
clusion is  that  the  purchase  of  the  judgment  was  not  made  in  good 
faith  by  Mrs.  Blocker,  that  it  was  done  under  an  arrangement  or 
agreement  with  her  husband  and  he  was  the  real  purchaser. 

Upon  the  trial  in  the  lower  court,  a  transcript  of  the  record  in 
the  case  of  Dieco  against  the  City  of  Owensboro  and  Blocker  was 
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considered  as  evidence  by  the  court.    This  transcript  w.as  filed  and 
made  a  part  of  the  answer  of  appellee,  but  was  not  filed  with  the 
answer,  nor  until  the  appellant  obtained  a  rule  against  the  appellee 
to  file  it.    No  objection  or  exception  was  made  or  taken  to  the  com- 
petency or  sufficiency  of  the  tr|inscript  as  filed.    After  the  judgment 
was  rendered,  the  clerk  taxed  the  fee  for  the  transcript  as  a  part 
of  the  costs  against  appellant,   who  thereupon  moved   the  court  to 
correct   the   taxation   of   costs,  and   strike   from   it   this   item.    This 
motion  was  overruled,  and  we  are  now  asked  to  review  the  ruling  of 
the  lower   court   in   this   particular.    '  Section   904,  of   the   Kentucky 
Statutes,  provides  in  part  that  '*'one  copy  of  any  of  the  pleadings  or 
exhibits  obtained  shall  be  taxed  as  costs,  and  the  cost  of  any  copies 
made   exhibits."    And   in   section   128   of   the   Civil   Code,   it   is   pro- 
vided that,  "in  addition  to  the  writings  which  a  party  is  required  by 
section   120   to   file  as  the  foundation  of  his   action   or  defense,   he 
may  file  as  an  exhibit  with  his  pleadings,  or  with  leave  of  court,  at  any 
time  pending  the  action,  any  writing  upon  which  he  may  intend  to 
rely   as   evidence."    The   defense   of  appellee   was   rested   upon   the 
evidence  and  procedings  taken  and  had  in  the  case  of  Dieco  against 
Blocker  and   the  city,  and  we  are  of  the  opinion  that   the  city  in 
this  case  had  the  right  to  file  as  a  part  of  its  answer,  a  copy  of  this 
recoZ-d,  and   therefore,  it   was  proper  to   tax  it  as  costs  under  the 
provisions  of  the  statute  supra.    The  point  is  made  that  the   tran- 
script filed  was  an  uncertified  copy,  and  for  this  reason  it  was  not 
competent  as  evidence.    And  further  that  it  was  a  copy  of  the  tran- 
script filed  in  the  clerk's  office  of  the  Court  of  Appeals,  made  from 
the  original  record  on  file  in  the  Daviess  Circuit  Court,  and  there- 
fore, it  was  a  copy  of  a  copy,  and  not  a  copy  of  an  original  record, 
and  hence  incompetent.    It  is  also  said  that  as  the  original  record 
was  in  the  Daviess  Circuit  Court  at  the  time  this  action  was  tried, 
the  plaintiff  should  have  produced  it,  as  it  h&s  a  right  to  do.  to  be 
read  as  evidence,  thereby  saving  appellant  the  unnecessary  cost  of 
a  copy.    In  answer  to  the  objection  that  the  copy  was  not  certified, 
and  that  it  was  a  copy  of  a  copy  of  the  record,  and  for  these  reasons 
not  competent,  it  is  sufficient  to  say  that  it  was  read  and  considered 
by  ihe  court  without  exception  or  objection  and  it  is  new  too  late 
to  raise  any  question  as  to  its  competency.    In  respect  to  the  point 
that   appellee  might   have   used   the   original   record   in  th#  Daviess 
Circuit  Coart,  we  are  of  the  opinion  that  it  is  permissible  for  the 
parties  to  a  suit  to  introduce  on  the  trial  of  the  case  any  original 
record  in  the  clerk's  office  of  the  court  in  which  the  case  is  being 
tried,  without  subjecting  them  to  the  expense  of  procuring  a  copy, 
and  that  the  court  trying  the  case  may  direct  that  this  be  done.    But, 
appellant  did  not  ask  this  or  make  any  question  about  the  matter 
until  after  the   case  had  been   heard  and   disposed   <^f:    and  as  the 
transcript   was    filed    upon    motion    of    appellant,    and    read    without 
exception  or  objection,  we  do  not  feel  at  liberty  to  disturb  the  rul- 
ing of  the  circuit  court. 

Upon  a  consideration  of  the  entire  case,  the  judgment  is  affirmed. 
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(Filed   May  14,  1908— Not  to  be  reported.) 

Second  Appeal — ^Action  of  Lower  Court — Compliance  with  Opin- 
ion— On  a  former  appeal  of  this  case  (28  Ky.  Law  Rep.,  page  9) 
the  trial  court  was  directed  to  determine  two  questions:  Ist.  Were 
the  350  acres  in  controversy  embraced  in  the  687-acre  tract?  2d. 
Had  appellants  previously  bought  and  paid  for  the  350  acres?    Held 

vol.  33—31 
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— ^That  the  lower  court  having  found  that  the  350  acres  were  not  em- 
braced In  the  687-acre  tract,  or  in  ansr  other  survey  with  which 
appellants  were  charged  in  the  former  judgment,  therefore  appellants 
were,  properly  chargeable   with  the   S50   acre  tract   in   controversy. 

H.  L.  Ewell  and  Sam  C.  Hardin  for  appellants. 

Henry  C.  Hazelwood  for  appellees. 

Appeal  from  Laurel  Circuit  Court^ 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  affirming. 

This  is  the  second  appeal  of  this  case.  The  opinion  on  the  former 
appeal  may  be  found  in  28  Ky.  Law  Rep.,  9. 

Jarvis  Jackson  was  the  owner  of  large  bodies  of  land  in  Laurel 
county.  Kentucky,  and,  prior  to  his  death,  which  occurred  in  1883, 
l^e  sold  to  appellants  several  surveys  and  executed  to  them  bond 
for  title.  Some  of  these  lands  he  sold  for  fifty  cents  per  acre,  and 
some  for  seventy-five  cents  per  acre.  It  was  agreed  that  the  pur- 
chase price  was  to  be  paid  when  the  number  of  acres  in  each  tract 
was  ascertained  and  deeds  executed  therefor.  Jarvis  Jackson  died 
leaving  one  son,  J.  C.  Jackson,  who  inherited  all  his  property,  and 
he  executed  to  the  appellants  a  bond  for  title,  agreeing  to  convey 
to  them  a  tract  of  land  supposed  to  contain  1,500  or  1,800  acres, 
at  the  price  of  one  dollar  per  acre.  Soon  after  this,  J.  C.  Jackson 
died,  leaving  surviving  him  his  widow  and  two  children,  as  his 
only  heirs  at  law.  In  the  month  of  March,  1899,  the  appellants  filed 
a  petition  in  the  Laurel  Circuit  Court  against  J.  C.  Jackson's  widow 
and  his  two  children,  who  were  then  infants  under  the  age  of  four- 
teen years,  by  which  they  sought  to  have  the  lands  surveyed  for 
the  purpose  of  ascertaining  the  number  of  acres  in  the  several  tracts, 
and  to  obtain  a  conveyance  therefor.  This  case  remained  on  the 
docket  undisposed  of  until  the  month  of  December,  1903,  when  the 
court  rendered  a  judgment  fixing  the  amount  due  from  the  appel- 
lants for  the  respective  surveys  of  land  purchased  by  them,  and  from 
that  judgment  they  appealed  to  this  court.  On  that  appeal,  this 
court  held  that  the  trial  court  erred  to  the  prejudice  of  appellants 
In  that  two  of  the  surveys — one  of  100  acres  and  the  other  of  30 
acres — were  to  be  sold  for  fifty  cents  per  acre,  and  another  survey, 
containing  300  acres,  was  to  sell  for  seventy-five  cents  per  acre, 
while  the  court,  by  its  judgment,  made  appellants  pay  one  dollar 
per  acre  for  each  and  all  of  them.  The  court  also  held  that  the 
30-acre  piece  should  be  eliminated  for  the  reason  that  it  was  in- 
cluded in  the  calculation  of  the  larger  boundary.  After  pointing 
out  the  above  errors,  the  opinion  of  this  court  concluded  as  follows: 

"It  appears  that  the  court  in  its  judgment  fixed  the  number  of 
acres  in  the  tract  known  as  the  Helton  survey  at  687  acres,  and 
charged  appellants  therefor  at  the  price  named.  It  appears,  how- 
ever, but  not  very  satisfactorily,  that  Jarvis  Jackson,  In  his  lifetime 
sold  and  conveyed  350  acres  of  this  survey  to  the  appellant,  R.  L. 
Swell.  If  this  be  true  it  would  be  wrong  to  make  them  pay  for  it 
again. 

"For  the  errors  hereinbefore  stated  the  judgment  is  reversed  and 
the  cause  remanded,  and  if  it  should  be  made  to  appear  that  the  ai>- 
pellant,  R.  L.  Ewell,  had  previously  bought  and  paid  for  the  350 
acres  referred  to,  then  the  appellant  should  not  be  charged  there»- 
with." 

Upon  the  return  of  the  case,  appellees  moved  the  court  to  require 
appellants  to  make  their  second  amended  petition  more  specific  and 
certain  by  setting  »ut  therein  a  description  of  the  boundary  of  land 
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claimed.  To  JthU  motion  there  was  no  objection,  and  appellants,  for 
compliance  therewith,  set  forth  that  the  350  acres  were  conveyed  to 
them  by  Jarvls  Jackson  on  the  20th  day  of  January,  1872.  by  deed 
recorded  on  the  20th  day  of  April,  1872,  in  deed-book  "F."  at  page 
553,  in  the  Laurel  county  court  clerk's  office.  The  description  con- 
tained in  the  deed  is  as  follows:  *'Also  one  tract  supposed  to  con- 
tain one  hundred  and  fifty  acres  boundary  unlttiown,  but  beiing  all  the 
unsold  land  between  the  lines  of  Sol  Barton,  and  the  old  Hardin 
Guinn  place,  the  land  of  R.  L.  Ewell  and  old  man  Sutton,  and  the 
place  on  which  Wilbum  Turner  lives."  Appellees  filed  an  answer, 
denying  that  any  of  the  aforesaid  boundary  of  land  was  contained  in 
the  687-acre  tract,  or  in  any  tract  for  which  appellants  were  charged. 
Upon  this  issue  proof  was  taken  and  Judgment  entered  in  favor  of 
appellees.  From  this  Judgment.  E^well  and  Smith  prosecute  this 
appeal. 

The  proof  shows  that  the  boundary  described  in  the  above  deed  was 
a  well-known  body  of  land.  It  is  bounded  by  four  tracts  of  land  that 
were  well  known  at  the  time  the  deed  was  made  to  Ewell.  The  fifth 
tract  bounding  upon  it  was  occupied  at  the  time  by  Siguel  Turner,  a 
brother  to  Wilburn  Turner.  The  latter  lived  nearby,  on  another 
tract  of  land  owned  by  Jarvls  Jackson.  It  further  appears,  from  the 
plats,  which  we  have  carefully  examined,  and  from  the  testimony 
of  the  surveyors  with  reference  thereto,  that  the  tract  of  land  claimed 
by  appellants  to  contain  350  acres,  embraces  only  about  148  acres, 
and  its  nearest  point  to  the  687-acre  tract  is  84  rods  distant.  Further- 
more, it  is  several  miles  from  the  1,500-acre  tract  with  which  appel- 
lants were  charged  in  the  Judgment.  Without  detailing  the  evidence 
at  length,  we  are  of  opinion  that  no  part  of  the  tract  in  question  is 
embraced  either  in  the  687-acre  survey  or  in  any  other  survey  with 
which  appellants  were  charged  in  the  Judgment. 

Appellants  contend,  however,  that  the  only  question,  upon  the 
return  of  the  case,  to  be  determined  by  the  lower  court,  was,  whether 
or  not  the  350  acres  had  previously  been  bought  and  paid  for  by 
appellants.  Manifestly,  this  was  not  the  meaning  of  our  former  opin- 
ion. Whether  or  not  appellants  were  to  be  charged  with  the  full 
687  acres,  depended  on  whether  they  had  previously  bought  and 
paid  for  the  350  acres  which  were  embraced  in  that  tract.  They 
could  not  be  charged  a  second  time  .for  the  350  acres,  unless  the 
latter  tract  was  embraced  in  the  687  acres.  Upon  the  return  of  the 
case,  the  trial  court  was  directed  to  detertnine  two  questions:  First, 
were  the  350  acres  embraced  in  the  687  acres?  Second,  had  the 
appellants  previously  bought  and  paid  for  the  350  acres?  In  fixing 
the  price  due  from  appellants  for  the  687  acres,  there  would  be  no 
reason  for  crediting  them  with  the  350  acres  merely  because  they 
had  previously  bought  and  paid  for  the  350  acres,  unless  it  also 
appeared  that  the  350  acres  were  actually  embraced  in  the  687-acre 
tract.  The  lower  court  did  precisely  what  the  former  opinion  of 
this  court  directed.  Its  Judgment  was  also  proper  in  holding  that  the 
850  acres  were  not  embraced  In  the  687-acre  tract,  or  in  any  other 
tract  with  which  appellants  were  charged. 

Several  other  errors  are  assigned  upon  this  appeal,  but,  as  they 
were  all  considered  and  determined  on  the  former  appeal,  they  can- 
not again  be  inquired  into,  as  the  former  Judgment  is  conclusive. 

For  the  reasons  given,  the  Judgment  is  affirmed. 
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LOUISVILLE  RY.  CO.  v.  BOUTELLIER. 
(Filed  May  14,  1908— Not  to  be  reported.) 

1.  Street  Cars — Collision  With  Wagon— Injury  to  Driver — Care  Re- 
quired— The  only  duty  required  by  travelers  or  persons  using  streets 
that  are  occupied  by  street  car  tracks  and  cars  thereon,  is  to  exer- 
cise ordinary  care  for  their  own  safety,  and,  in  the  exercise  of  such 
care,  they  have  the  right  to  change  their  course  in  any  way  they  please^ 
and  to  use  any  part  of  the  street  necessary  for  their  purpose.  While 
this  is  the  rule,  as  applied  to  the  individual,  it  is  proper  to  define, 
with  more  particularity,  the  duty  resting  upon  persons  in  charge  of 
engines  or  cars,  because  of  their  dangerous  character. 

2.  Same — Relative  Care — Lookout  Duty  of  Motorman — The  duty  of 
lookout  and  warning  is  included  in  the  ordinary  care  required  of 
persons  operating  engines  or  cars,  and  U  is  the  duty  of  the  motor- 
man  of  street  cars  to  keep  a  lookout  for  persons  and  vehicles  on  the 
track,  and  to  give  timely  warning  of  the  approach  of  *he  car,  when 
he  discovers,  or,  in  the  exercise  of  ordinary  care  by  keeping  a  look- 
out, should  have  discovered,  the  presence  of  persons  or  vehicles  on 
the  track,  in  apparent  peril,  and  to  exercise  ordinary  care  to  avoid 
a  collision. 

Fairleigh,  Straues  &  Fairleigh,  Forcht  &  Field,  Kohn,  Baird.  Sloss 
&  Kohn  and  Greene  &  Van  Winkle  for  appellant. 

Edwards  &  Ogden  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third 
Division. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

The  appellee  was  driving  a  wagon  on  Market  street,  going  west, 
when  his  vehicle  was  collided  with  by  one  of  appellant's  street  cars, 
going  east.  As  a  result  of  the  collision,  appellee  was  thrown  to  the 
ground  and  severely  injured.  Upon  a  trial  before  a  jury,  he  recov- 
ered $500,  and  we  are  asked  to  reverse  the  judgment  awarding  him 
this  sum,  first,  because  the  trial  court  failed  to  direct  the  jury  to 
return  a  verdict  in  favor  of  appellant;  and,  second,  for  error  in  in- 
structing the  jury. 

At  the  place  where  appellee  was  Injured,  there  are  two  street  car 
tracks.  Cars  going  west  run  on  the  north  track,  and  eastbound  cars 
on  the  south  track.  Appellee,  in  his  vehicle,  was  driving  down  the 
north  track,  following  close  behind  a  covered  wagon,  that  obstructed 
his  view  of  the  cars  and  tracks  in  the  direction  he  was  going.  De- 
siring to  cross  the  south  track,  to  go  to  a  point  on  the  south  side 
of  the  street,  where  he  wished  to  stop,  he  turned  the  mule  he  was 
driving,  for  the  purpose  of  crossing  the  street,  and  when  his  vehicle 
reached  the  south  track,  he  saw  a  car,  going  east,  rapidly  approach- 
ing, and  he  attempted  to  get  out  of  its  way,  and,  although  he  suc- 
ceeded in  getting  his  mule  off  the  track,  the  car  struck  the  wagon, 
with  the  result  stated. 

Appellee  testified  as  follows: 

"I  was  driving  west  on  Market  street,  and  I  started  to  pull  out 
from  behind  the  covered  wagon,  to  stop  on  the  south  side,  and,  as 
soon  ae  I  pulled  out,  I  noticed  the  car,  which  was  75  feet  from  me; 
the  motorman  was  not  looking  in  front  of  the  car,  and  there  was 
somebody  on  the  front  with  hhn,  and  I  tried  to  pull  back  to  where  I 
came  from." 
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Q.  "Which  direction  web  the  motorman  looking?** 

A.  "On  fhe  south  side  of  the  street,  and  there  was  no  alarm  given, 
and  I  tried  to  get  back  in  there  the  best  I  could;  he  just  caught  the 
Bhaft  of  my  wagon.** 

Q.  "Did  your  mule  get  clear  from  the  track — the  south  track?*' 

A.  "Yes,  sir;  he  didn't  hit  the  mule — ^just  hit  the  wagon." 

Q.  "How  far  was  that  car  from  you  when  the  motorman  made  the 
first  effort  to  avoid  the  collision?' 

A.  "I  doh't  think  over  10  or  12  feet." 

Q.  "From  the  distance  of  75  or  80  feet,  until  he  got  within  10  or 
12  feet  of  you/  tell  the  court  what  the  motorman  did  in  the  way  of 
stopping  the  car?" 

A.  "He  was  looking  to  the  south  side  of  the  street,  and  did  nothing 
at  all  until  he  W8is  within  10  or  15  feet  from  me." 

Q.  "Was  there  any  change  in  the  speed  of  the  car?" 

A.  "Not  until  he  started  to  set  the  brakes." 

Dr.  Whittenburg,  who  was  seated  on  the  north  side  of  the  car,  as 
a  passenger,  testified  as  follows: 

Q.  "I  will  ask  you  to  state  if  you  noticed  when  Mr.  Boutellier  pulled 
upon  the  tn.ck?" 

A.  "The  first  I  saw  was — it  seems  that  he  was  on  the  track  the 
time  I  first  noticed  it;  when  the  accident  came,  he  was  seemingly 
trying  to  pull  off  the  track." 

Q.  "You  didn't  see  him  when  he  first  drove  on  the  track?" 

A.  "No,  when  I  first  saw  it,  it  looked  like  he  was  trying  to  get 
back  on  the  north  side  of  the  track." 

Q.  "When  he  was  trying  to  get  back  on  the  north  side  of  the  track, 
off  of  the  rail,  how  was  the  car  running,  and  what  was  the  motor- 
man  doing?" 

By  the  Court:  "How  far  was  the  car  from  him  at  the  time?" 

A.  "That  Is  pretty  hard  to  state;  it  seemed  to  be  a  distance  from 
liere  to  the  south  wall  here — about  that  distance." 

Q.  "Was  he  trying  to  pull  off?" 

A.  "Yes — something  near  about  that.** 

Q.   "What  was  the  motorman  doing  when  you  first  observed  it?" 

A.  ^'It  didn't  seem  like  he  was  doing  anything;  it  seemed  like  he 
must  not  have  seen  him,  or  noticed  him  at  the  time — ^that  is,  when 
I  first  aaw  him;  but  he  tried  to  stop  the  car  after  a  while.** 

Q.  "How  far  was  the  car  from  Mr.  Boutellier  before  you  noticed 
the  motorman  attempting  to  do  anything?" 

A.  "It  must  have  been  a  little  short  of  that  distance;  immediately 
after  that,  I  saw  this,  and  saw  the  accident  was  going  to  occur,  he 
took  hold  of  the  brake,  or  turned  the  brake;  he  might  have  had  his 
hand  on  the  brake  at  the  time." 

Q.  "State  to  the  jury  whether  there  was  any  change  in  the  speed 
of  the  car  up  until  the  time  that  you  saw  the  plaintiff  pulling  off 
of  the  track?" 

A.  "No,  there  was  no  change  then  that  I  detected." 

Q.  "Could  you  say,  in  feet,  or  by  indicating  by  some  objects  In  the 
court  room,  how  far  that  car  was  from  Mr.  Boutellier  or  the  mule 
when  the  car  began  to  lessen  its  speed?" 

A.  "That  would  be  pretty  hard  to  state;  it  seemed  like  it  must 
have  run  a  shoVt  distance;  it  seemed  like  he  didn't  commence  exactly 
to  stop  the  car  at  the  time  I  saw  the  accident  was  going  to  occur;  I 
was  impressed  very  forcibly  of  that.  I  don't  know  exactly  how  soon 
afterwards;  it  must  have  been  pretty  soon  afterwards,  though." 

Q.  "Had  you  heard  any  signal  given?" 

A.  "I  never  noticed  any  signal;   if  it  was  given,  I  didn't  notice  it." 

Q.  "Have  you  any  recollection  of  hearing  one?" 

A.  "I  don't  recollect  of  hearing  the  signal." 
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On  cross-examination,  he  said: 

Q.  "What  was  the  first  thing  that  attracted  your  attention  to  the 
calamity — with  the  collision  between  the  car  and  the  wi^gon?" 

A.  **That  is  the  first  thing  I  saw;  I  saw  there  was  going  to  be  an 
accident." 

Q.  *'And  you  knew  there  was  going  to  be  an  accident,  and  yon 
brightened  up  and  became  excited?" 

A.  "I  knew  the  rate  the  car  was  going,  and  no  checking  of  the 
speed." 

Q.  "You  knew  there  was  going  to  be  an  accident  when-  you  saw 
this  roan  on  the  track?" 

A.  'TTes,  sir." 

The  motorman  testified  that  when  appellee  pulled  his  mule  on  the 
track,  the  car  was  about  60  feet  from  him,  and  that  he  at  once  com- 
menced ringing  the  gong,  but  Boutellier  did  not  seem  to  realize  any- 
thing until  the  car  was  within  about  10  feet  from  him,  when  he  looked 
up  and  saw  the  car,  and  then  pulled  his  mule  out  to  the  side  a  little, 
and  the  car  struck  the  side  of  the  mule's  head  and  knocked  it  out  of 
the  way,  and  struck  the  shaft  of  the  wagon.  Asked  what  he  did  as 
soon  as  Boutellier  left  the  north  track,  to  cross  the  south  track,  he 
answered : 

"I  cut  ofT  the  current;  I  began  to  stop  the  car  as  quick  as  I  could; 
I  did  all  in  my  power  to  stop  the  car,  to  keep  from  hitting  the  man." 

Other  witnesses,  who  were  in  the  car,  said  that  as  soon  as  they 
observed  Boutellier  about  to  get  on  the  track  ahead  of  the  car.  the 
motorman  commenced  sounding  his  gong,  and  trying  to  check  the 
speed  of  the  car. 

Although  the  weight  of  the  evidence  tends  to  show  that  the  motor- 
mnn  was  keeping  a  lookout,  and  exercising  ordinary  care  to  prevent 
colliding  with  appellee's  wagon,  yet  there  was  sufficient  evidence  to 
take  the  case  to  the  Jury,  and  we  are  not  disposed  to  say  that  the 
verdict  was  flagrantly  against  the  evidence.  If  the  evidence  intro- 
duced for  appellant  was  true,  and  the  jury  had  the  right  to  so  receive 
and  accept  it,  the  motorman  did  not  exercise  ordinary  care  to  pre- 
vent the  collision.  In  the  exercise  of  ordinary  care,  he  should  have 
discovered  the  peril  in  which  appellee  was  placed,  in  time  to  have 
avoided  striking  his  wagon.  It  was  the  duty  of  the  motorman  to 
keep  a  lookout,  and,  as  soon  as  he  discovered  appellee  on  the  track. 
In  a  position  of  apparent  danger,  it  was  his  duty  to  sound  the  gong, 
and  to  endeavor,  by  the  exercise  of  ordinary  care,  to  prevent  injury 
to  him. 

The  instructions  given  by  the  lower  court,  which  are  a?  follows, 
set  out,  in  apt  and  appropriate  language,  the  duty  imposed  by  law  upon 
the  appellee,  and  were  not  prejudicial  to  appellant: 

"The  law  made  it  the  duty  of  the  defendant's  ai?ent,  the  motor- 
man  in  charge  of  the  eastbound  street  car  in  the  evidence  referred  to, 
to  exercise  ordinary  care  in  its  control  and  operation  to  avoid  col- 
liding with  persons  or  vehicles  in  the  use  of  the  highway;  and.  if  you 
shall  believe,  from  the  evidence,  that  the  defendant's  agent,  the 
motorman  in  charge  of  the  eastbound  street  car,  failed,  on  the  occa- 
sion in  the  evidence  referred  to,  to  exercise  ordinary  care  in  its 
control  and  operation,  and  that,  by  reason  of  such  failure  on  his  part, 
he  caused  the  car  to  collide  with  the  plaint ifT's  wagon,  and  the  plain- 
tiff  was  thereby  Injured,  the  law  is  for  the  plaintiff,  and  the  Jury 
slf6uld  so  find.  But,  unless  you  shall  believe,  from  the  evidence, 
that  the  defendant's  agent,  the  nootorman  in  charge  of  the  eastbound 
street  car,  failed,  on  the  occasion  in  the  evidence  referred  to,  to 
exercise  ordinary  care  in  its  control  and  operation  for  the  safety  of 
others  in  the  use  of  the  highway,  and  that,  by  reason  of  such  fail- 
ure on  his  part,  he  caused  the  car  to  collide  with  the  wagon  of  the 
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plaintiff,  and  the  plaintiff  was  thereby  injured,  the  law  is  for  the 
defendant,  and  the  jury  should  so  find. 

"2.  If  you  should  believe  that  the  defendant's  a^^ent  was  negligent 
in  the  operation  of  the  car,  nevertheless,  if  you  shall  also  believe 
that  the  plaintiff  himself  failed  to  exercise  ordinary  care  In  the 
control  and  operation  of  his  wagon,  and  that,  by  such  failure  upon 
his  part,  he  either  caused  the  collision  between  his  wagon  and  the 
car,  or  so  far  contributed  to  bring  about  the  collision  that,  but  for 
such  negligence  upon  his  part.  If  there  was  any,  the  collision  would 
not  have  occurred,  and  he  would  not  have  been  injured,  the  law  is 
•for  the  defendant,  and  the  jury  should  so  find. 

"3.  The  law  made  it  the  duty  of  the  defendant's  agent,  in  charge 
of  the  car,  after  he  saw,  or,  by  the  exercise  of  ordinary  care,  could 
have  discovered  the  presence  of  plaintiff's  wagon  in  peril  of  collision, 
to  exercise  ordinary  care  to  prevent  the  collision,  and  if  you  should 
believe,  from  the  evidence,  that  the  defendant's  agent,  the  motorman, 
saw  the  plaintiff's  peril,  or,  by  the  exercise  of  ordinary  care,  could 
have  discovered  it,  although  brought  about  by  his  negligence  (that  Is, 
the  plaintiff's  negligence),  in  time  to  have  enabled  the  motorman, 
by  /he  exercise  of  ordinary  care,  to  prevent  the  collision,  and  he 
failed  to  do  so,  the  law  is  for  the  plaintiff,  and  the  jury  should  so 
find. 

"3^.  The  court  instructs  the  jury  that  the  defendant's  motorman 
was  not  bound,  in  the  exercise  of  ordinary  care,  to  anticipate  that 
the  plaintiff  would  change  the  course  of  his  wagon  at  the  time  he 
appeared,  from  the  evidence,  to  have  done  so,  and  defendant's  said 
motorman  was  not,  in  the  exercise  of  ordinary  care,  required  to 
check  the  speed  of  his  car,  with  a  view  of  averting  a  collision  with 
plaintiff's  wagon,  until  he  saw,  or,  by  the  exercise  of  ordinary  care, 
could  have  discovered,  plaintiff's  peril. 

"4.  If  the  jury  shall  find  for  the  plaintiff,  they  should  award  him 
such  a  sum  in  damages  as  they  shall  believe,  from  the  evidence,  will 
fairly  and  reasonably  compensate  him  for  any  pain  and  suffering, 
mental  and  physical,  directly  resulting  from  his  injury,  and  for  any 
Impairment  of  his  power  to  earn  money  caused  thereby,  and  for  any 
doctor's  bills  necessarily  incurred  by  him  by  reason  of  his  injury, 
not  exceeding  the  sum  of  $190  on  that  account,  the  whole  award  not 
to  exceed  the  sum  of  $10,000,  which  is  the  amount  claimed  in  the 
petition.  If  the  jury  find  for  the  defendant,  they  will  say  so  by 
their  verdict,  and  no  more. 

"5.  By  the  term  'ordinary  care '  as  I  have  used  it  in  the  instructions 
giveh  you,  as  applied  to  the  motorman,  is  meant  the  degree  of  care 
which  men  of  average  prudence  and  skill  engaged  in  operating  street 
cars  by  electric  power  in  a  city  like  Ix>uisville,  and  on  a  street  like 
Market  street,  between  Eleventh  and  Chapel,  usually  exercise  under 
similar  circumstances.  As  applied  to  the  plaintiff,  it  means  the  degree 
of  care  which  a  man  of  average  prudence,  driving  a  wagon  in  such 
a  city,  and  along  such  a  street,  usually  exercises  under  such  circum- 
stances, for  his  own  safety.  'Negligence'  means  the  failure  to  exer- 
cise ordinary  care." 

Appellant  asked  the  court  to  give  the  following  instruction,  which 
was,  in  our  opinion,  properly  refused: 

"It  was  the  duty  of  the  plaintiff,  in  driving  westwardly  on  Market 
street,  to  use  ordinary  care  for  his  own  safety,  and  to  jE^xercise  all 
of  his  senses,  as  persons  of  ordinary  prudence  usually  do,  under  the 
same  or  similar  circumstances,  to  ascertain  whether  or  not  a  car 
was  approaching,  and  it  was  his  duty  not  to  change  his  course  and 
turn  across  the  track  without  exercising  ordinary  care  to  discover 
whether  or  ndt  he  was  in  danger  of  colliding  with  street  cars,  or 
other  vehicles  on  the  street,  and,  if  the  jury  believe,  from  the  evidence. 
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that  the  pl&intiff  did  not  exercise  ordinary  care  In  these  regards,  and 
thereby  caused,  or  helped  to  bring  about,  his  injuries,  then  the  law 
Is  for  the  defendant,  and  the  jury  shaJl  so  find  their  verdict  for  the 
defendant,  notwithstanding  that  the  jury  may  also  believe  that  the 
defendant's  motorman.  at  the  same  time,  was  guilty  of  negligence 
or  violating  any  or  all  of  the  duties  charged  upon  him  under  these 
instructions." 

The  only  duty  imposed  upon  travelers  or  persons  using  streets  that 
are  occupied  and  used  by  street  car  tracks  and  cars  thereon,  is  to 
exercise  ordinary  care  for  their  own  safety,  and  tbe  appellee.  If 
exercising  such  care,  had  the  right  to  change  his  course  in  any  way 
ho  pleased,  and  to  use  any  part  of  the  street  necessary  for  his  pur- 
poses. It  has  been  frequently  held  improper  to  point  out,  in  an  in- 
struction, the  particular  things  concerning  which  it  is  the  duty  of 
the  traveler  to  exercise  ordinary  care.  He  is  required  to  exercise  this 
degree  of  care  generally,  and  w^ith  reference  to  one  situation  as  well 
as  another.  Whilst  this  is  the  rule  applied  to  the  individual.  It  has 
also  been  considered  proper  to  point  out  and  define,  with  more  par- 
ticularity, the  duty  resting  upon  persons  in  charge  of  engines  or  cars. 
This  distinction  is  made  because  of  the  dangerous  chprac*:er  of  the 
machines  they  are  operating;  and  it  has  become  firmly  fixed,  as  fre- 
quently held  by  this  court,  that  the  duty  of  lookout  and  warning  is 
Included  in  the  ordinary  care  required  of  persons  operating  engines 
or  cars.  These  well-established  principles  we  are  not  disposed  to 
depart  from,  and  the  court  would  have  been  well  .wUhin  the  settled 
rule  in  this  State.  If,  in  the  instructions  given,  he  had  pointed  out 
that  it  was  the  duty  of  the  motorman  to  keep  a  lookout  for  persons 
and'  vehicles  on  the  track,  and  to  give,  timely  warning  of  the  approach 
of  the  car  when  he  discovered,  or,  in  the  exercise  of  ordinary  care, 
by  keeping  a  lookout,  should  have  discovered,  the  presence  of  appel- 
lee on  the  track,  in  a  place  of  apparent  peril,  and  to  exorcise  ordinary 
care  to  prevent  a  collision.  (South  Covington  &  Cincinnati  St.  Ry. 
Co.  V.  McHugh,  25  Ky.  Law  Rep.,  1112;  Thlel  v.  South  Covington  & 
Cincinnati  St.  Ry.  Co.,  25  Ky.  Law  Rep.,  1590;  Green  v.  Ix)uisville  Ry. 
Co.,  27  Ky.  Law  Rep..  316;  South  Covington  &  Cincinnati  St.  Ry.  Co. 
v.  Cleveland,  30  Ky.  Law  Rep.,  1076.) 

The  judgment  of  the  lower  court  is  affirmed. 


MERCHANTS  ICE  &  COLD  STORAGE  CO.  v.  BARGHOLT. 
(Filed  May  14.   1908— To  be  reported.) 

1.  Excessive  Verdict — Motion  to  Set  Aside  Verdict — Absence  of 
Prejud'ce  or  Passion — Courts  are  always  slow  to  disturb  the  finding 
of  a  jury  on  tbe  ground  that  it  is  excessive,  in  the  absence  of  some 
evidence  tendlrg  to  show  that  it  was  the  result  of  prejudice  or  pas- 
sion. 

2.  Negligence — Relative  Term — -Depending  on  Circumstances — Ques- 
tion for  .Jurj'^ — Negligence  is  a  relative  term,  depending  upop  the  cir- 
cumstances in  each  individual  case.  Facts  which  would  show  negU- 
gence  in  one  c^se  would  not  be  construed  to  be  such  in  another, 
hence  it  is  peculiarly  the  proWnce  of  the  jury  to  determine,  from  the 
facts  in  each  particular  case,  whether  or  not  one  is  guilty  of  negli- 
genco. 

3.  Peremi)tory  Instructions — When  Allowable — ^Abaenop  of  Doubt — 
The  courts  will  only  Instruct  the  jury  to  find  for  the  defendant  when 
the  facts  admitted  or  proven  leave  no  room  for  doubt  that  he  failed 
to  exercise  that  degree  of  care  which  an  ordinarily  prudent  person 


MER.  ICE  A  COLD  8TOR.  CO.  V.  BARGHOLT.  489 

would  have  exercised  under  like   or   similar  circumstances  for  his 
own  safety. 

4.  Sidewalks — ^Use  by  Pedestrians — ^Presumption  of  Safety — Injury 
by  Obstruction — Negligence — Question  for  Jury — A  pedestrian  on  a 
sidewalk  in  a  city  has  a  right  to  the  free  use  of  any  portion  thereof 
which  is  open  for  public  use,  and  he  has  a  right  to  assume  that  It  is 
free  from  obstruction  and  in  a  reasonably  safe  condition  for  travel, 
and  if,  while  passing  over  and  upon  a  sidewalk  of  a  street,  his  atten- 
tion is  distracted,  so  that  he  fails  to  observe  an  obstruction  placed 
thereon,  where  he  has  no  right  to  expect  it,  and  is  injured  by  falling 
over  it,  the  question  as  to  whether  or  not  he  was  proceeding  with 
due  care  for  his  own  safety  is  properly  a  question  for  the  jury. 

Gibson,  Marshall  &  Gibson  for  appellant. 

Walter  S.  Lapp  and  Louis  F.  Steuerle  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Please  Branch,  First 
Division. 

Opinion  of  the  court  by  Judge  Lassing,  affirming. 

This  suit  was  instituted  by  appellee  against  appellant  and  the 
Trustees  of  the  Norton  estate  to  recover  damages  for  the  negligent 
placing  of  a  block  of  ice  on  the  sidewalk  in  front  of  the  Norton  build- 
ing, and  suffering  and  permitting  it  to  remain  there,  in  such  a  man- 
ner as  to  render  the  sidewalk  dangerous  to  passing  pedestrians.  That, 
while  passing  along  the  street,  appellee,  unaware  of  the  dangerous 
condition  of  the  street  at  that  point,  or  that  the  ice  had  been  left 
there,  fell  over  and  upon  said  ice,  and  sustained  serious  Injury. 

A  demurrer  was  sustained  to  the  petition,  on  behalf  of  the  trustees 
of  the  Norton  estate,  and  the  petition  was  dismissed  as  to  them. 
Appellant  denied  liability,  and  pleaded  contributory  negligence.  On 
these  issues  the  case  was  tried,  and  resulted  in  a  verdict  in  favor  of 
appellee,  to  reverse  which  this  appeal  Is  prosecuted. 

Appellant  Insists  that  it  was  entitled  to  a  peremptory  Instruction, 
at  the  close  of  appellee's  testimony,  and.  If  not  then,  certainly  at  the 
close  of  all  the  testimony,  and  that  the  court  erred  in  refusing  to 
give  same.  That  the  verdict  is  not  sustained  by  the  evidence,  or  is 
flagrantly  against  the  evidence,  and  is  excessive.  We  will  not  con- 
sider these  grounds  for  reversal  In  the  order  in  which  they  naturally 
occur,  for  the  reason  that,  in  our  judgment,  the  only  point  which 
appellant  seriously  urges  is,  that  the  jury  should  have  been  per- 
emptorily instructed  to  return  a  verdict  in  its  favor. 

There  can  be  no  question  but  what  the  Ice  over  which  appellee 
fell  was  placed  upon  the  sidewalk  by  appellant  company;  whether 
near  the  curbing,  as  its  employe  testifies  was  his  custom  and  habit 
to  do,  or  whether  it  was  left  at  the  point  at  which  appellee  fell  over 
it,  waf.  properly  left  for  the  determination  of  the  jury.  Appellant  did 
offer  evidence  tending  to  show  that  the  ice  over  which  appellant  fell 
wa!3  delivered  to  the  Johnson  &  Morgan  Company,  tenants  to  the 
east,  but  the  janitor  of  the  later  company  testlfiepi  that  on  the  morn- 
ing In  question  the  Ice  for  his  company  was  delivered  in  the  doorway, 
and  the  witness  Ben  Pillow,  while  somewhat  shaken  in  his  testimony 
as  to  the  exact  location  of  the  delivery  of  the  Ice  by  the  appellant 
company,  states  that  the  Ice  over  which  appellant  stumbled  and  fell 
was  taken  into  the  Norton  building.  It  is  clear,  from  this  testimony, 
and  is  not  seriously  denied,  that  It  was  the  Ice  delivered  by  appel- 
lant over  which  appellee  fell.  The  question  as  to  what  point  on  the 
pavement  it  was  placed  was  the  only  real  question  in  dispute;  the 
servant  of  appellant  testified  that  it  was  placed  near  the  curbing:  at 
the  time  when  appellee  fell  over  it,  it  was  near  the  center  of  the 
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pavement.  About  this  there  is  no  dispute.  As  to  how  it  got  there, 
the  record  is  silent;  no  one  saw  It  moved,  four  witnesses  testify  that 
it  was  near  the  center  of  the  pavement  when  appellee  fell  over  it, 
and  it  was  the  province  of  the  jury  to  say  whether  or  not  its  pres- 
ence at  that  point  was  due  to  the  negligence  of  appellant  company. 

The  evidence  on  this  point  was  certainly  sufficient  to  warrant  the 
submission  of  the  matter  to  the  jury,  and  they  found,  as,  In  our  opinion, 
they  must  have  found,  that  the  ice  was  placed  there  by  appellant's 
agent.  Whether  he  carried  it  and  deposited  it  at  that  point,  or  wheth- 
er he  "skated"  it  across  the  pavement  and  it  rebounded  to  that  point, 
when  it  struck  the  building,  is  not  clear.  The  incontrovertible  fact 
remains  it  was  there,  and  appellant  was,  under  the  proof,  responsible 
for  its  presence. 

The  contention  that  the  verdict  is  excessive.  Is  not  borne  out  by 
the  fadts.  That  appellee  was  painfully  and  seriously  injured  there 
can  be  no  doubt.  The  physician  who  treated  him  has  since  died,  but, 
from  the  undisputed  testimony  of  appellee  hdmself,  it  is  shown  that 
two  ribs  on  his  right  side  were  broken;  that  it  was  necessary  for  him 
to  remain  five  weeks  with  his  body  in  straps;  that  during  this  time 
he  suffered  intensely;  that  he  spit  blood,  and  that  the  pain  in  his 
right  side  continued  for  more  than  a  year:  that  he  had  lost  flesh 
and  his  health  had  become  seriously  impaired;  that,  before  the  injury, 
he  was  a  strong,  active  and  robust  man;  that,  since  the  injury,  he 
has  lost  strength,  his  health  is  seriously  impaired,  and  it  is  witR 
difficulty  that  he  can  labor.  Itj  seems  that  he  fell  with  his  right  side 
across  and  upon  this  lump  of  ice,  and  it  was  in  this  way  that  he  was 
injured,  and  his  ribs  broken.  For  the  injury  which  he  sustained,  and 
the  paiii  and  suffering  which  he  endured,  we  are  of  opinion  that  the 
verdict  of  $1,000  returned  by  the  jury  is  not  unreasonable. 

This  court,  in  a  number  of  cases,  has  upheld  larger  verdicts  for 
injuries  less  serious.  In  the  case  of  tjhe  City  of  Richmond  v.  Martin, 
25  Ky.  Law  Rep.,  1516.  a  lady  fell  into  a  hole,  sprained  her  leg  and 
bruised  her  body  so  that  she  was  confined  to  her  bed  for  from  three 
to  five  weeks,  though  no  bones  were  broken,  she  recovered  a  verdict 
of  $1,500.00,  and  this  court  was  asked  to  set  it  aside  on  the  ground 
that  it  was  excessive;  although  it  was  not  clear  that  she  was  injured 
to  the  extent  which  she  claimed,  yet  this  court  refused  to  set  it  aside, 
on  the  ground  that  it  was  excessive.  And,  in  the  case  of  Louisville 
Gas  Company  v.  Page,  27  Ky.  Law  Rep.,  885,  a  woman  sixty  years 
old  stumbled  and  fell  over  a  defectively  constructed  gas  box,  and 
injured  her  elbow,  for  which  she  recovered  a  verdict  of  $2,000.  On 
review  here,  this  court  refused  to  set  this  aside  on  the  ground  that 
it  was  excessive,  it  being  shown  that  she  had  suffered  considerably 
from  it  from  the  time  of  the  injury  down  to  the  time  of  the  trial, 
about  a  year,  and,  in  denying  appellant's  right  to  a  reversal,  this 
court  said: 

"In  a  case  like  this,  where  there  has  been  a  severe  injury  and  much 
physical  pain  and  suffering,  and  there  being  some  evidence  from 
which  the  jury  might  conclude  that  the  injury  may  be  permanent,  it 
is  difficult,  if  not  impossible,  for  a  jury  or  a  court  to  determine,  with 
exactness,  the  proper  compensation.  The  mere  fact  that  the  court 
would  not  have  fixed  the  compensation  as  high  as  the  jury  had  done, 
is  no  reason  for  setting  the  verdict  aside,  and  granting  a  new  trial." 

And,  in  numerous  other  cases,  this  court  has  held  that  a  verdict 
seemingly  large  would  not  be  disturbed  on  the  ground  that  it  was 
excessive,  where  there  was  evidence  tending  to  show  that  the  injury 
was  serious,  and  the  pain  and  suffering  which  accompanied  it  were 
severe,  and  were  extended  through  a  considerable  period  of  time. 
Courts  are  always  slow  to  disturb  the  finding  of  a  jury  on  the  ground 
that  It  is  excessive,  in  the  absence  of  some  evidence  tending  to  show 
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that  It  was  the  result  of  prejudice  or  passion.     In  the  case  at  bar, 
there  is  nothing  that  warrants  such  a  conclusion. 

This  brings  us  to  a  consideration  of  the  question  as  to  whether  or 
not  appellant  was  entitled  to  a  peremptory  Instruction,  for  which  he 
asked  at  the  conclusion  of  appellee's  testimony,  and  at  the  conclusion 
of  all  the  testimony.  The  undisputed  evidence  shows  that  the  acci- 
dent which  resulted  in  the  injury  of  appellee  occurred  between  6:30 
and  7  o'clock  in  the  morning.  As  appellee  approached  the  block  of 
ice,  he  could  have  seen  it,  as  there  was  nothing  in  bis  way  to  pre- 
vent, had  he  been  looking  at  it,  but  he  admits  that  his  attention 
was  attracted  to  the  Paul  Jones  building,  which  was  being  erected 
on  the  opposite  side  of  the  street,  and  that,  with  a  friend,  he  was 
discussing  the  wonderful  growth  of  the  city  during  the  last  few 
years,  and  they  were  commenting  upon  the  appearance  of  the  Paul 
Jones  building,  and  how  it  could  have  been  improved  had  its  owner 
acquired  the  adjacent  vacant  lot  and  made  it  extend  over  said  lot, 
and  that,  while  his  arm  was  extended  in  the  direction  of  the  Paul 
Jones  building,  about  which  they  were  talking,  his  foot  struck  the 
cake  of  ice  in  question,  over  which  he  fell  and  was  injured. 

For  appellant  it  is  urged  that  this  is  conclusive  evidence  of  such 
negligence  on  his  part  that  he  should  be  dended  a  right  to  recover. 
This  is  the  question  in  the  case.  Was  it  negligence  for  him  to  fail 
to  see  the  cake  of  ice  on  the  sidewalk,  when  he  could  have  seen  it 
if  he  had  been  looking  in  that  direction,  or  might  he,  while  walking 
along  the  sidewalk,  at  a  point  other  than  a  public  crossing,  presume 
that  the  walk  was  clear,  and  the  way  safe,  and  take  notice  of  objects 
across  the  street,  or  passing,  or  overhead,  and  not  be  guilty  of  such 
contributory  negligence  as  would  deny  him  a  right  to  recover?  Negli- 
gence is  a  relative  term,  depending  upon  the  circumstances  of  each 
individual  case.  Facts  which  would  undoubtedly  show  negligence  in 
one  case,  would  not  be  construed  tp  be  such  in  another,  hence,  it  is 
peculiarly  the  province  of  the  Jury  to  determine,  from  the  facts  in 
each  particular  case,  whetlier  or  not  one  is  guilty  of  negligence,  and 
BO.  in  the  case  at  bar,  it  was  the  duty  of  the  Jury,  taking  into  con- 
sideration all  of  the  facts,  the  time  of  day,  th<e  place  where  the  acci- 
dent occurred  and  the  surroundings,  to  say  whether  or  not  appellee 
was  exercising  ordinary  care  for  his  own  safety  in  walking  along  the 
sidewalk  while  he  was  looking- at  the  Paul  Jones  building,  across  the 
street.  Might  he  walk  down  the  sidewalk  without  keeping:  his  eye 
upon  the  ground  in  front  of  him  dn  order  to  observe  anv  obstruction 
that  might  be  there,  and  not  be  guilty  of  negligence?  Was  he  negli- 
gent in  failing  to  see  the  block  of  ice,  almost  transparent,  lying  upon  a 
white,  or,  at  least,  light  stone  pavement;  if.  as  a  matter  of  law,  he 
was,  then  a  peremptory  instruction  should  have  been  given.  If  not, 
or  if.  as  above  indicated,  it  was  the  province  of  the  Jury  to  deter- 
mine this  question,  then  the  court  did  not  err  in  permitting  them  to 
do  so,  and  in  refusing  a  peremptory  instruction. 

Appellant  insists  most  earnestly  that  it  was  entitled  to  have  this 
instruction  given,  and  cites,  as  supporting  its  contention,  in  part,  the 
opinion  of  Lord  EUenborough,  in  the  case  of  Butterfield  v.  Forrester, 
11  East,  60.  wherein  he  said: 

"A  party  is  not  to  cast  himself  upon  an  obstruction  which  has  been 
made  by  the  fault  of  another,  and  avail  himself  of  it.  if  he  do  not 
himself  use  common  and  ordinary  caution  to  be  in  the  right.  In  cases 
of  persons  riding  upon  what  is  considered  to  be  the  wrong  side  of 
the  road,  that  would  not  authorize  another  purposely  to  ride  up 
against  them.  One  person  being  in  fault  will  not  dispense  with  an- 
other's using  ordinary  care  for  himself.  Two  things  must  concur  to 
support  this  action:  An  obstruction  in  the  road  by  the  fault  of  the 
defendant,  and  no  want  of  ordinary  care  to  avoid  it  on  the  part  of  the 
plaintiff.' 
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The  doctrine  announced  by  the  learned  judge  in  this  opinion  is 
recognized  as  the  correct  rule,  and  has  been  followed  in  any  number 
of  cases,  not  only  In  this,  but  in  other  courts  in  this  country.  But, 
it  will  be  observed,  in  this  citation  from  the  opinion,  the  question  at 
last  presents  itself  as  to  what  is  ordinary  care,  or  what  amounts  to  a 
want  of  ordinary  care  on  the  part  of  the  plaintiff  to  avoid  the  injury? 
This,  we  say,  and  our  courts  have  held,  is  to  be  determined  in  each 
case  by  the  facts  and  circumstances  surrounding  it,  and  has  been 
invariably  held  to  be  a  question  for  the  jury. 

Appellant  also  cites  the  case  of  Creamer  v.  West  End  Street  Railway 
*  Company,  156  Mass.,  320,  as  supporting  his  contention,  but  an  exam- 
ination of  that  case  shows  that,  while  the  court  recognized  the  rule, 
that  the  question  of  ordinary  care  is,  in  most  instances,  a  question  of 
fact,  and  hence,  properly  to  be  left  to  the  jury;  still,  cases  would  be 
found  where,  from  the  undisputed  facts,  the  court  could  see  that  the 
plaintiff  was  not  in  the  exercise  of  ordinary  care,  and,  in  such  cases, 
the  court  could  properly  instruct  the  jury  to  find  for  the  defendant, 
and  the  court  cited,  with  approval,  in  that  case,  the  case  of  Chaffee 
V.  Boston,  104  Mass.,  108,  in  which  we  find  the  following  sentence: 

"The  question  of  ordinary  care  is,  in  most  cases,  even  where  the 
facts  are  undisputed,  a  question  of  fact,  which  it  is  peculiarly  the 
province  of  the  jury  to  settle." 

It  <is  only  in  that  class  of  cases  where  the  whole  evidence  intro- 
duced by  the  plaintiff  has  no  tendency  to  show  care  on  his  part.  or. 
on  the  contrary,  shows  a  want  of  care,  that  the  duty  of  the  court  is 
to  direct  a  verdict  for  the  defendant.  Undoubtedly,  if  appellee  saw 
the  cake  of  ice,  and,  seeing  it,  walked  against  it,  or  fell  over  it,  it 
would  have  been  the  duty  of  the  court  to  have  instructed  the  jury  to 
find  for  the  defendant,  and,  likewise,  if  the  evidence  had  shown  that 
appellee's  attention  had  not  been  distracted  at  the  time,  and  he  had 
not  been  looking  at  the  building  across  the  street,  or  at  some  other 
object,  which  took  his  attention  and  vision  from  the  sidewalk,  then  a 
case  might  have  been  made  out  which  would  have  warranted  the 
court  in  instructing  the  jury  to  find  for  the  defendant,  though,  upon 
this  point,  the  decisions  are  not  uniform.  In  other  words,  the  court 
will  only  instruct  the  jury  to  find  for  the  defendant  when  the  facts 
admitted  or  proven  leave  no  room  for  doubt  that  he  failed  to  exercise 
that  degree  of  care  which  an  ordinarily  prudent  person  would  have 
exercised  under  like  or  similar  circumstances  for  his  own  safety,  and 
this  is  all  that  the  case  of  the  Ashland  Coal  &  Iron  Company  v.  Wal- 
lace, 101  Ky.,  637,  decided. 

^rany  cases  Involving  questions  similar  to  the  case  at  bar  have  been 
passed  upon  by  our  court,  and,  in  those  cases,  it  has  been  held,  with 
a  degree  of  uniformity,  that  the  correct  rule  is,  that  when  the  court 
is  in  doubt  as  to  whether  certain  acts  proven  show  a  failure  to  use 
that  degree  of  care  which  an  ordinarily  prudent  person  would  have 
used  under  similar  or  lik«  circumstances,  for  his  own  safety,  it  is 
proper  to  submit  the  case  to  the  jury. 

In  the  case  of  West  Kentucky  Teleph^one  Company  v.  Pharis,  25 
Ky.  Law  Rep.,  1839,  appellee  was  passing  over  a  street  at  an  early 
hour  in  the  morning,  on  a  cloudy  day,  when  the  ground  was  covered 
with  snow,  which  was  still  falling,  when  she  tripped  and  fell  over  a 
telephone  wire,  and  sustained  serious  injury.  On  the  trial  she  admitted 
that  she  knew  of  the  presence  of  the  wire  at  that  point,  but  stated 
that  she  had  her  mind  distracted  at  the  time  by  reason  of  the  serious 
sickness  of  a  sister.  That  she  was  thinking  about  her  sister  at  the 
time,  and  forgot  about  the  wire.  and.  failing  to  notice  it,  fell  over  it 
This  court  held  that  the  mere  knowledge  on  the  part  of  appellee  of 
the  presence  of  the  wire  upon  the  street  was  not,  by  itself,  sufficient 
to  show  contributory  negligence,  though  this  was  a  fact  for  the  jury 
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to  consider,  along  with  the  other  facts  proven  as  to  whether  or  not 
Bhe  was  guilty  of  negligence.  And,  in  the  case  of  the  City  of  Mays- 
vlUe  V.  Guilfoyle,  23  Ky.  Law  Rep.,  43,  appellee  was  injured  by  falling 
into  a  low  place  in  th«  street,  while  golDg  to  her  brother-in-law's, 
where  his  child  was  sick.  It  developed,  during  the  progress  of  the 
trial,  that  appellee  knew  of  the  defect  in  the  street.  She  stated  that, 
on  account  of  having  the  sickness  of  her  brother-in-law's  child  upper- 
most in  her  mind,  she  momentarily  forgot  about  the  low  place  in  the 
street,  and  failed  to  notice  it.  A  peremptory  instruction  was  asked 
for  and  refused,  and  this  court  held,  upon  review  here,  that  the  court 
did  not  err  in  so  ruling,  but  that  it  "Was  properly  left  a  question  for 
the  jury  to  determine,  from  all  the  facts  and  circumstances,  whether 
or  not  she  was  guilty  of  contributory  negligence. 

In  each  of  the  cases  above  cited,  the  plaintiff  knew  of  the  existence 
of  the  defect  or  obstruction  in  the  street,  but  momentarily  foi-got  its 
presence  there  because  her  mind  was  distracted  by  reason  of  the 
sickness  of  a  member  of  the  family,  and  the  court  held,  in  each  case, 
that  the  fact  that  her  mind  was  so  distr:cte.1  was  a  circumstance  which 
authorized  the  submission  of  the  case  to  the  jury;  and  it  was  for  the 
jury  to  determine  whether  or  not,  under  such  circumstances,  she  was 
exercising  that  degree  of  care  for  her  own  safety  which  an  ordinarily 
prudent  person  would  have  exercised  under  like  or  similar  circum- 
stances. 

The  case  at  bar  presents  a  much  stronger  reason  why  the  peremptory 
should  have  been  denied,  for  the  evidence  clearly  shows  that  the  plain- 
tiff did  not  discover  the  presence  of  the  cake  of  ice  on  the  sidewalk 
for  the  reason  that  his  attention  was  attracted  to  the  structural  work 
of  the  Paul  Jones  building,  then  being  erected. 

It  is  urged,  for  appellant,  that  there  was  ample  room  to  have  walked 
on  either  side  of  the  cake  of  ice,  and  that  the  slightest  care  on  his 
part  would  have  enabled  him  to  avoid  the  injury,  but,  as  said  In  the 
case  of  the  City  of  Lexingon  v.  Auger,  4  Ky.  Law  Rep.,  23,  where 
the  appellee  had  fallen  into  a  hole,  and  the  city  attempted  to  justify 
on  the  ground  that  there  was  ample  room  for  appellee  to  have  passed 
along  the  street  without  falling  into  the  hole,  had  he  exercised  ordin- 
ary care  for  his  own  safety,  this  court,  upon  review  here,  said  that, 
while  this  was  true,  and,  as  a  mater  of  fact,  appellee  had  to  go  some- 
what out  of  his  way  to  fall  Into  the  hole,  yet  he  had  a  right,  even 
though  drunk,  if  he  was,  to  presume  that  no  such  danger  existed  in  one 
of  the  great  thoroughfares  of  the  city,  and  he  was  not  confined  to  the 
use  of  any  particular  part  of  the  street,  but  that  he  had  a  right  to 
walk  upon  any  part  of  it.  To  the  same  effect  is  the  City  of  Louisville 
V.  Keher,  25  Ky.  Law  Rep.,  2003. 

And,  in  the  case  of  the  Brush  Electric  Lighting  Company  v.  Kelley, 
10  L.  R.  A.,  250,  where  a  lady  walking  along  Main  street,  in  the  city 
of  Lafayette,  in  the  day-Mme,  had  fallen  over  a  wire  and  sustained  an 
injury,  in  passing  upon  the  question,  the  Supreme  Court  of  Indiana 
said: 

"We  do  not  think  that  it  necessarily  follows  that  the  appellee  was 
prima  facie  guilty  of  negligence  in  not  observing  the  obstruction.  She 
had  the  right  to  presume  that  the  sidewalk  was  free  from  obstruction 
until  her  attention  was,  in  some  way,  called  thereto,  and  to  act  upon 
such  presumption.  *  *  *  A  small  wire  lying  along  a  sidewalk 
might  very  reasonably  be  overlooked  by  a  passer-by,  who  has  no  notice 
thereof,  and  the  fact  that  it  is  overlooked  does  not  necessarily  indi- 
cate negligence.  We  can  not  hold,  as  a  question  of  law,  that  a  person 
may  not  pass  along  a  sidewalk  cautiously  and  fail  to  observe  a  small 
wire  along  or  across  it ;  and  then,  we  can  imagine  many  circumstances 
whereby  the  attention  of  the  pedestrian  might  be  attracted  from  the 
sidewalk,  which  would  be  sufficient  to  divert  the  attention  of  a  rea- 
sonably prudent  person." 
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In  the  case  of  the  City  of  Chic&so  v.  McLean,  8  L.  R.  A.,  765»  In 
passing  upon  a  similar  question,  the  court  said: 

"The  plaintiff  In  this  case  was  bound  to  make  a  reasonable  use  of 
her  faculties  when  walking  along  the  sidewalk,  in  order  to  avoid  dan- 
ger; but  what  was  such  reasonable  use  was  a  question  of  fact,  to  be 
determined  by  the  jury,  under  all  the  circumstances  disclosed  by  the 
evidence.  *  •  •  What  particular  facts  amounted  to  an  exercise 
of  ordinary  care,  or  what  particular  facts  amounted  to  a  want  of  or- 
dinary care,  it  was  for  the  jury,  and  not  for  the  court  to  determine." 

And,  in  the  case  of  Berry  v.  Terkilsden,  72  Cal.,  254,  in  passing  upon 
a  similar  question,  the  court  said: 

"A  sidewalk  of  a  street  in  a  city,  not  near  a  crossing,  may  be  taken 
by  one  passing  over  It  to  be  safe,  and  not  a  dangerous  place.  In  this 
case,  the  respondent  had  the  right  to  presume  that  the  sidewalk  was 
in  the  same  condition  in  which  she  had  always  found  it;  and  the  fact 
that  her  attention  was  momertarily  attracted  in  another  direction — 
a  thing  of  most  common  occurrence  to  travelers  along  the  street — 
falls  far  short  of  that  contributory  negligence  which.  In  law,  defeats 
an  action  for  damages." 

And,  in  the  case  of  McGuire  v.  Spence,  91  N.  Y.,  303,  where  the 
plaintiff  was  injured  by  falling  into  an  uncovered  hole  in  the  side- 
walk of  the  street,  in  the  city  of  Brooklyn,  fronting  upon  premises 
owned  by  the  defendant,  the  court  said: 

"Negligence  is  a  relative  term  and  depends  upon  the  degree  of  care 
necessary  in  a  given  case.  He  who  approaches  a  railroad  crossing, 
approaches  a  place  of  danger,  and  he  must  look  and  listen,  for  he  is 
bound  to  anticipate  a  possible  harm.  But  one  who  passes  along  a  side- 
walk has  a  right  to  presume  it  to  be  safe.  He  is  not  called  upon 
to  anticipate  danger,  and  is  not  negligent  for  not  being  on  his  guard." 

And,  In  the  case  of  the  City  of  Chicago  v.  Babcock,  143  111.,  358,  the 
court  daid: 

"A  person  passing  along  a  sidewalk  in  a  city  is  required  to  use 
ordinary  and  reasonable  care  and  diligence  to  avoid  danger,  but  what 
is  such  ordinary  and  reasonable  care  and  diligence  depends  upon  the 
circumstances  of  each  particular  case,  and  is  a  question  of  fact  for 
the  jury.  A  pedestrian  upon  such  sMewalk  may  ordinarily  assume 
that  the  sidewalk  Is  in  a  reasonably  safe  condition  for  travel.  To 
hold  that  such  person  is  absolutely  bound  to  keep  his  or  her  eyes 
constantly  fixed  on  the  sidewalk  in  search  for  possible  holes  or  other 
defects,  would  be  to  establish  a  manifestly  unreasonable  and  wholly 
impracticable  rule." 

In  the  case  of  Le  Beau  v.  Telephone  &  Telegraph  Construction  Com- 
pany, 109  Mich.,  302,  thQ  plaintiff  had  fallen  over  a  barrel  placed 
over  a  hole  in  the  middle  of  the  sidewalk,  in  the  day-time,  on  a  May 
morning.  As  he  approached  the  sidewalk,  his  attention  was  attracted 
to  workmen  who  were  doing  construction  work  on  the  street,  and, 
while  his  attention  was  so  attracted,  he  fell  into  the  barrel  in  the 
hole  and  was  injured.  In  passing  upon  his  right  to  recover,  the  Su- 
preme Court  said: 

"Whether  one  who,  in  passing  along  a  sidewalk,  and  while  absorbed 
In  watching  the  workmen  in  an  excavation  being  made  from  the  street 
into  an  area  under  the  sidewalk,  walks  into  a  manhole,  left  open  for 
the  purpose  of  hoisting  through  it  material  excavated  from  the  area, 
without  seeing  a  barrel  which  had  been  placed  beside  the  manhole  as 
a  means  of  guarding  it,  is  guilty  of  contributory  negligence,  prevent- 
ing a  recovery  for  the  resulting  injuries.  Is  a  question  for  the  jury." 

And,  in  the  case  of  West  v.  City  of  Eau  Claire,  89  Wis..  36,  the 
Supreme  Court  of  Wisconsin  said: 

"The  momentary  diversion  of  the  plaintiff's  attention  could  not  be 
contributory  negligence,  as  a  matter  of  law. 
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And,  in  the  case  of  Jennings  v.  Van  Schaick,  108  N.  Y.,  530,  the 
plaintiff  fell  into  an  unguarded  hole  in  the  street,  and  in  reviewing  the 
case,  on  appeal.,  the  court  said: 

"She  had  a  right  to  assume  the  safety  of  the  sidewalk,  and  so  was 
not  called  upon  to  give  attention  to  her  steps  until  in  some  manner 
warned  of  danger.  Undoubtedly,  she  knew  that  vaults  and  coal-chutes 
were  common  under  and  adjacent  to  sidewalks,  and  that  they  were 
the  ordinary  openings  through  which  coal  was  deposited  in  the  vaults. 
But  she  had  a  right  to  assume  that  they  were  securely  covered,  or,  if 
left  open,  were  guarded  by  some  one  to  give  warning,  or  by  the  crib 
or  box  prescribed  by  said  ordinance,  neither  protection  was  provided 
in  the  present  case.  ♦  ♦  ♦  In  a  crowded  street  it  might  not  be 
observed  in  time  to  avoid  a  fall,  but  she  swears  no  such  sign  of  pos- 
sible peril  was  present,  and,  though  contradicted,  we  must  take  the 
verdict  of  the  jury  as  settling  the  fact  in  her  favor." 

To  the  same  effect  are  the  cases  of  McGrain  v.  Kalamazoo,  94  Mich., 
52;  Russell  v.  Monroe,  116  N.  C,  720;  and  David  v.  Austin,  54  S.  W. 
(Texas),  927. 

Courts  generally  hold,  and  our  court  has  recognized  it  to  be  the  cor- 
rect rule,  that  a  pedestrain  has  a  right  to  the  free  use  of  any  portion  of 
the  sidewalk  which  is  open  for  public  use,  and  he  has  a  right  to  as- 
sume that  it  is  free  from  obstruction,  and  in  a  reasonably  safe  condi- 
tion for  travel,  and  if,  while  passing  over  and  upon  a  sidewalk  in  a 
street,  his  attention  is  distracted,  so  that  he  fails  to  observe  an  ob- 
struction placed  upon  the  sidewalk  where  he  has  no  right  to  expect  it, 
and  falls  over  same  and  is  injured,  the  question  as  to  whether  or  not 
he  was  proceeding  with  due  care  for  his  own  safety,  is  properly  a 
question  for  the  jury. 

It  is  likewise  held  that  if,  while  passing  along  the  pavement,  the 
attention  of  the  pedestrian  is  attracted  across  the  street,  or  overhead 
and  away  from  the  pavement,  and,  while  so  attracted,  he  comes  upon 
and  falls  over  an  obstruction  in  the  street,  at  a  point  where  he  has 
no  right  to  reasonably  expect  it  to  be,  and  is  injured,  it  is  the  province 
of  the  jury  to  say  whether  or  not,  under  all  of  the  circumstances,  he 
is  gniilty  of  such  contributory  negligence  as  to  deny  him  the  right  to 
recover.  We  are  aware  that,  in  some  jurisdictions,  a  contrary  rule 
is  held,  notably  in  Pennsylvania,  and  a  distinction  is  there  made  be- 
tween subjective  cases  and  cases  external  or  objective,  but  no  such 
distinction  is  made  in  this  State,  and  the  same  rule  applies,  whether 
the  detracting  cause  is  some  external  object,  or  the  concentration  of 
the  plaintiff's  mind  and  thought  upon  some  absorbing  topic  or  question. 

We  are  of  opinion  that,  in  denying  the  appellant's  motion  for  a  per- 
emptory instruction,  the  trial  judge  did  not  err,  and  the  judgment  is, 
therefore,  affirmed. 


HAZEL  GREEN  OIL  AND  GAS  CO.  v.  COLLIER,  &c. 

(Filed  Moy  15,  1908— Not  to  be  reported.) 

Oil  and  Gas  Wells — Contract  for  Boring — Construction  of  Lease — 
Sxpiration  of  Lease— A  gas  company  leased  a  farm  on  which  to  bore 
for  oil  and  gas  in  February,  1903,  for  three  years,  and  "as  much 
longer  as  o!l  and  g3s  are  found,  provided  wells  are  completed  during 
said  term,  and  if  gas  is  found  in  sufficient  quantities  to  market  it," 
and,  if  piped  away,  to  pay  $100  a  year  for  each  well  as  long  as  the 
gas  is  marketed,  and  to  sink  a  test  well  within  one  year.  Held — 
That  to  entitle  the  lessee  to  a  longer  term  than  three  years  it  was 
Incumbent  on  it  that  other  wells  beside  the  test  well  should  be  com- 
pleted during  three  years  from  the  dat«  of  the  lease,  and  failing  to 
do  so,  the  l«as8  expired  at  the  end  of  the  three  years. 
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McGulre  &  McGuIre  and  Hazelrigg,  Chenault  &  Hazelrigg  for  ap- 
pellant. 

E31i  H.  Brown,  Jr.  and  Finley  E.  Fogg  for  appellees. 

Appeal  from  Morgan  Circuit  Court. 

Opinl'on  of  the  court  by  Judge  Hobson,  affirming. 

On  February  23,  1903,  Holly  Wilson  made  a  lease  to  the  Hazel 
Green  Oil  and  Gas  Co.  It  put  down  no  wells  upon  the  property  dur- 
ing the  first  year  of  the  lease,  but  paid  Wilson  a  royalty  as  provided 
therein.     In  the  second  year  of  the  lease  it  did  put  down  a  well  that 

Btruck  gas  about  July  1,  1904.  The  well  flowed  about  200,000  cubic 
feet  of  gas  a  day.  It  did  not  market  the  gis,  oi^  make  any  use  of  it, 
but  simply  capped  the  well  in.  It  had  struck,  before  that,  gas  on  a 
neighboring  farm  in  a  well  that  flowed  over  700,000  cubic  feet  of  gas 
a  day.  This  well  it  had  turned  into  its  mains,  and  supplied  all  of  its 
customers.  Wilson  then  complained  that  they  were  not  using  his 
g^s,  and  it  was  agreed  between  him  and  the  directors,  that  the 
compapy  would  furnish  him,  at  cost,  the  piping  and  some  other 
articleiB  so  that  he  could  run  the  gas  to  his  house  and  use  it  for 
heating  and  lighting  purposes,  if  he  would  release  the  company  from 
paying  any  royalty  while  he  was  thus  using  the  gas.  He  agreed  to 
this,  and  did  run  the  gas  to  his  house  and  use  it  from  that  time  ou. 
Before  this  was  done,  the  company  had  torn  down  its  derrick  and 
moved  it  to  another  place,  and  was  doing  no  further  work  on  the 
land. 

Nothing  further  was  done  until  the  summer  of  1906,  when  Wilson 
made  another  lease  to  S.  R.  Collier.  The  latter  entered  upon  the 
land  and  was  preparing  to  bore  for  gas  when  the  Hazel  Green  Oil 
and  Gas  Co.  entered  and  hauled  oft  h:s  lumber  and  other  things,  pre- 
venting him  from  going  to  work.  Thereupon  this  suit  was  brought 
by  him  and  Wilson  against  The  Hazel  Green  Oil  and  Gas  Co.  to 
recover  for  trespass.  Upon  the  trial  in  the  circuit  court  the  plain- 
tiffs recovered  a  judgment  for  $100,  and  the  defendant  appeals. 

The  only  question  we  deem  it  necessary  to  consider  on  this  appeal 
is,  whether  the  lease  to  the  Hazel  Green  Oil  and  Gas  Co.  was  in  force 
at  the  time  the  lease  of  Collier's  was  made,  for  if  its  lease  had  ter- 
minated, the  lease  to  Collier  was  valid,  and  it  had  no  right  to  inter- 
fere with  Collier  in  his  work  upon  the  land.  The  lease  made  to  the 
Hazel  Green  Oil  and  Gas  Co..  so  far  as  material,  is  in  these  words  : 

"Memorandum  of  agreement  made  and  entered  into  this  23d  day 
of  February,  A.  D.,  1903,  by  and  between  Holly  Wilson  and  Ang€»- 
Ilne  Wilson,  his  wife,  of  the  county  of  Morgan  and  State  of  KeatiKky, 
of  the  first  part — witnesseth. 

"That  said  party  of  the  first  part,  for  the  consideration  of  one 
dollar,  the  receipt  of  which  is  hereby  acknowledged,  and  the  covenants 
and  agreements,  rents  and  royalties  hereinafter  mentioned,  has 
granted,  demised  and  let,  unto  the  party  of  the  second  part,  their 
heirs  and  assigns,  for  the  purpose  and  for  the  exclusive  right  of 
drilling  and  operating  for  petroleum,  oil  and  gas,  to  have  and  to 
hold  for  and  during  the  term  of  three  years  from  date  hereof,  and  as 
much  longer  as  oil  and  gas  is  found,  provided  wells  are  completed 
during  said  term,  as  hereinafter  provided,  with  rights  necessary  to 
do  those  things  and  the  right  to  assign  and  sub^divide  a  certain  tract 
or  parcel  of  land   (here  follows  description). 

"The  said  parties  of  the  second  part  in  consideration  hereof,  agree 
to  give  to  the  party  of  the  first  part  one-eighth  of  all  the  petroleum 
oil  obtained  or  produced  on  the  premises  herein  leased,  to  deliver 
same  in  tanks  or  pipe  lines  to  the  credit  of  the  party  of  the  first 
part.    It  Is  further  agreed  that  if  gas  is  found  in  sufficient  quantities 
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to  market  same,  and  be  piped  away  from  the  premises  to  such  market, 
the  consideration  in  full  to  the  party  of  the  first  part  shall  be  $100  per 
annum  for  each  well  as  long  as  the  gas  from  said  well  Is  marketed. 

''The  said  parties  agree  to  sink  a  test  well  on  the  above  described 
land  within  one  year,  and  also  agrees  to  commence  operations  in 
the  county  inside  of  six  months. 

"This  lease  to  become  void  if  well  is  not  completed  within  said 
time,  unless  said  parties  shall  pay  as  rentals  for  said  premises  at  the 
rate  of  ten  cents  per  acre,  per  year,  during  the  time  drilling  is  delayed. 
The  second  parties  may,  at  their  option,  pay  any  rentals  monthly. 

"And  it  is  further  agreed  that  the  first  party,  in  consideration  of 
the  agreement  of  the  second  party  herein  contained,  agrees  that  the 
second  party,  his  heirs,  successors  or  assigns,  may  at  any  time  after 
the  payment  of  said  rentals  due,  surrender  up  this  lease  by  deliver- 
ing the  same  back  to  the  first  party,  his  heirs,  or  assigns,  endorsed 
with  the  surrender  thereof  and  signed  by  the  said  second  paity,  and 
be  thereby  forever  discharged  and  released  from  all  moneys  due, 
or  to  become  due,  and  from  all  obligations  accrued,  or  that  may  accrue, 
under  this  lease,  and  thereupon  this  lease  shall  remain  null  and  void 
and  of  no  further  value,  and  whatever  moneys  shall  have  been  re- 
ceived by  the  first  party  herein  shall  be  retained  by  him  as  full  and 
stipulated  damages  for  the  non-fulfillment  of  the  conditions  of  this 
l<ease. 

"Which  is  agreed  by  the  parties  hereto  as  the  consideration  moving 
from  said  second  parties  to  their  rights  under  this  lease  for  the  firbt 
(party)  named  herein." 

As  the  lease  was  made  on  February  23,  1903,'  If  it  was  only  a  lease 
for  three  years,  it  expired  on  February  23,  1906.  It  will  be  observe  1 
that  the  lease  is  for  "the  term  of  three  years  from  date  hereof,  and 
as  much  longer  as  oil  and  gas  is  found,  provided  wells  are  completed 
during  said  term,  as  hereinafter  provided."  It  will  also  be  observed 
that  the  lease  provides  that  if  gas  is  found  in  sufficient  quantities 
to  market  the  same,  and  be  piped 'away  from  the  premises  to  such 
market,  the  consideration  in  full  to  Wilson  shall  be  $100  a  year, 
"for  each  well  as  long  as  the  gas  from  said  well  is  marketed."  It  is 
also  provided  in  the  lease,  that  the  gas  company  is  to  sink  a  test 
well  on  the  land  within  one  year.  Reading  these  provisions  of  the 
lease  together,  we  think  it  manifest  that  the  writing  draws  a  dis- 
tinction between  the  test  well,  which  it  provides  for,  and  other  wells. 
In  other  words,  the  expression  "provided  wells  are  completed  dur- 
ing said  term."  means  that  -other  wells  are  to  be  completed  during 
the  term,  besides  the  test  well,  and  that  the  mere  sinking  of  a  test 
well  during  th«  term,  without  marketing  the  gas  found  in  it,  does 
not  entitle  the  lessee  to  an  extension  of  the  term  beyond  the  three 
years.  Wilson  was  to  have  a  royalty  of  flOO  a  year  on  each  well. 
The  more  wells  were  sunk  the  greater  would  be  his  royalty.  And 
this  clause  also  shows  that  the  parties  contemplated  the  sinking 
of  other  wells  than  the  test  well.  The  test  well  was  to  be  sunk  In 
one  year  or  the  lessee  was  to  pay  the  lessor  yearly  a  rental  of  ten 
cents  an  acre.  It  was  also  to  pay  him  a  royalty  of  flOO  a  year  for 
each  well  as  long  as  gas  from  the  well  was  marketed,  and  the  lease 
was  for  a  term  of  three  years,  and  as  much  longer  as  gas  was  found 
provided  wells  were  "completed  during  said  term." 

What  occurred  between  Wilson  and  the  directors  would  excuse  the 
company  from  the  payment  to  Wilson  of  any  royalty  on  the  test  well, 
but  it  did  not  excuse  it  from  its  obligation  to  put  down  other  wells. 
The  gas  was  struck  in  July,  1904.  After  striking  the  gas  it  pulled 
down  its  derrick  and  moved  off,  and  for  two  full  years  did  nothing 
on  th«  land.  It  did  not  market  any  of  the  gas  from  the  well  which 
4t  had  bored,  and  had  made  no  effort  to  put  down  other  wells,  or  to 
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market  any  gas  from  the  land.  The  words,  ''as  much  longer  as  oil 
and  gas  is  found,"  are  to  be  read  with  the  words,  "provided  wells 
are  completed  during  said  term."  The  term  Is  the  three  years  from 
the  date  of  the  lease  just  above  provided  for,  and  so  to  entitle  the 
lessee  to  any  longer  term  than  three  years,  It  was  incumbent  upon 
It  that  wells  should  be  completed  during  that  term.  No  well,  how- 
ever, but  the  test  well  was  put  down.  It,  therefore,  failed  to  com- 
ply with  the  conditions  of  the  lease,  and  its  term  ended  with  the  ex- 
piration of  the  three  years.  To  give  the  contract  any  other  con- 
struction would  be  to  make  it  binding  upon  Wilson  indefinitely, 
when  it  imposed  no  substantial  obligation  upon  the  lessee.  It  could 
put  down  no  wells  after  the  test  well  was  sunk,  and  escape  all  pay- 
ment of  royalty  except  on  the  gas  from  that  well. 

Under  the  facts  the  lease  to  the  Hazel  Green  Oil  and  Gas  Co.  had 
expired.  The  circuit  court,  in  effect,  so  instructed  the  Jury,  and  in 
this  there  was  no  error. 

Judgment  affirmed. 


ADAMS  V.  CURRAN. 

(Filed  May  15,  1908— Not  to  be  reported.) 

Industrial  Mutual  Deposit  Companies  —  Selling  Coupons — Loaning 
Money  — ■  Building  Houses  —  Mortgjages  —  ESnforc^ment — ^Legality — ^A 
contracted  with  the  Industrial  Mutual  Deposit  Co.,  to  build  him  a 
house  on  his  lot  at  a  cost  of  |650,  to  be  paid  for  by  buying  coupons  in 
the  company  and  out  of  the  money  arising  from  the  maturity  of  the 
coupons,  he  could  pay  for  the  building,  and  executed  a  mortgage  on 
the  lot  to  C,  who  was  an  officer  of  the  company  for  the  |650.  The 
house  was  built  and  accepted  by  A  and  the  company  failed  and  be 
came  Insolvent.  A  had  paid  |138  and  received  |148.31,  which  had 
gone  as  a  credit  on  his  house.  In  an  action  by  C  on  the  mortg^age. 
Held — That  the  scheme,  though  Impractical,  was  not  illegal,  and  the 
lower  court  properly  enforced  the  mortgage. 

A.  M.  Baker  for  appellant. 

Forman  &  Forman  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

In  the  year  1900  J.  J.  Adams  owned  a  vacant  lot  in  the  city  of 
Lexington.  J.  H.  Baker  was  the  general  manager  of  the  Industrial 
Mutual  Deposit  Co.,  and  William  Curran  was  one  of  the  officers  of 
the  company.  Baker  suggested  to  Adams  thai  he  could  have  a  house 
built  on  his  lot  by  buying  coupons  in  the  company,  and  out  of  the 
money  arising  from  the  maturity  of  the  coupons,  he  could  pay  for  the 
building  of  the  house;  that  he  could  execute  a  mortgage  on  the  lot 
and  arrange  with  Mr.  Curran  to  build  the  house  in  this  way.  After 
some  negotiation  Adams  executed  a  mortgage  on  the  lot  to  the  In- 
dustrial Mutual  Deposit  Co.  for  $650.  The  mortgage  contained  this 
clause:  "First  parties  are  to  let  all  the  money  herein  loaned  remain 
in  the  hands  of  the  Industrial  Mutual  Deposit  Co.  and  are  to  take 
out  eight  hundred  coupons  in  said  company  and  all  of  said  money 
is  to  be  Implied  upon  the  dues  of  said  coupons,  the  profits  oa  ma- 
turities of  said  coupons  are  to  be  paid  to  William  Curran.  until  he  Is 
paid  the  price  of  erecting  a  building  upon  said  property,  then  the 
maiturities  are  to  be  applied  to  tHh  liquidation  of  the  six  hundred 


I 


ADAMS  V.  CURRAN.  499 

and  fifty  dollars  loaned  herein,  and  first  party  binds  himself  to  keep 
(800)  eight  hundred  coupons  In  force  in  said  company,  or  so  many 
as  said  company  may  requ.re,  until  the  debts  herein  are  discharged, 
and  to  pay  on  said  coupons  each  week  the  amount  determined  by 
Slid  company  to  keep  said  coupons  in  full  force,  and  said  coupons 
are  to  be  in  lien  and  as  fully  covered  by  this  mortgage  to  secure  the 
payment  of  said  debt  as  the  real  estate  herein,  and  if  said  first  parties 
fail  to  comply  with  any  provision  of  this  mortgage,  then  the  whole 
debt  shall  become  due." 

At  the  same  time  Adams  made  a  written  contract  with  Curran, 
which  w^as  In  these  words: 

"These  presents  witnesseth: 

"That  on  the  28th  day  of  September,  1900,  the  following  contract 
was  made  and  entered  into  between  Wm.  Curran,  party  of  the  first 
part,  and  J.  J.  Adams,  party  of  the  second  part,  both  of  Lexington, 
Ky.,  to-wit: 

"That  for  and  in  consideration  of  one  dollar  in  hand  paid  by  the 
first  party,  and  the  further  consideration  hereinafter  named,  the 
party  of  the  second  part  borrows  from  the  Industrial  Mutual  De- 
posit Co.,  of  Lexington,  Ky.,  $650  with  which  he  takes  out  800  cou- 
pons and  allows  all  of  said  $050,  except  the  cost  of  securing  said  loan, 
go  as  advanced  dues  on  said  coupons,  to  be  placed  in  the  hands  of 
the  party  o!  the  first  part,  all  the  profits  arising  each  week  out  of  ma- 
turing coupons,  to  be  collected  by  the  first  party,  and  to  be  applied 
as  a  credit  on  a  note  given  for  the  building  of  a  house  m  Arlington 
Heights,  and  said  second  party  agrees  each  and  every  month  to  pay 
into  said  company  $8  to  be  applied  in  the  payment  of  dues  on  the 
said  coupons  or  renewals  of  the  same,  until  enough  coupons  have 
matured  to  pay  said  Curran  $686. 

"Now  in  consideration  of  the  above  agreement  and  promises  the 
party  of  the  first  part  agrees  to  build  a  one-story  cottage  in  Arling- 
ton Heights,  according  to  specifications  and  plans  set  forth  in  a  con- 
tract for  said  building  of  even  date  herewith." 

Curran  built  the  house  and  Adams  accepted  It;  but  the  maturities 
on  the  coupons  were  not  sufficient  to  pay  Curran;  on  the  contrary 
the  company  failed  and  became  insolvent.  Adams  had  paid  In  $138. 
He  had  received  $148.31,  which  had  gone  to  Curran  as  a  credit  on 
the  cost  of  the  house.  In  this  action  Curran  sought  to  enforce  a 
lien  on  the  house  for  the  balance  due  him.  The  circuit  court  ad- 
judged him  the  relief  prayed,  and  Adams  appeals. 

It  is  insisted  for  Adams  that  the  business  of  the  Industrial  Mutual 
Deposit  Co.  was  in  effect  the  running  of  a  lottery;  that  the  contract 
for  the  building  of  the  house  was  in  furtherance  of  the  lottery  busi- 
ness and  that  the  court  should  leave  the  parties  where  it  finds  them. 
We  do  not  find  in  the  record  any  evidence  that  Curran  had  any  other 
purpose  in  the  arrangement  than  to  build  a  house  for  Adams,  for 
which  Adams  was  to  pay  him  $686.  Adams  has  the  house  and  If 
he  Is  not  now  required  to  pay  Curran  for  it,  he  will  get  Curran's 
money  for  nothing  and  keep  the  house  which  Curran  has  built  without 
paying  for  it.  If  Adams  had  lost  anything  in  the  Industrial  Mutual 
Deposit  Co.  a  different  question  might  be  presented,  but  he  lost  noth- 
ing by  that  company  as  he  got  out  $10  more  than  he  paid  In.  The 
business  of  the  Industrial  Mutual  Deposit  Co.  was,  in  effect,  the  same 
as  that  described  in  Taylor  v.  Commonwealth,  25  Ky.  Law  Rep., 
374;  O'Day  v.  Bennett,  26  Ky.  Law  Rep.,  702;  Ebelhar  v.  German 
American  Security,  28  Ky.  Law  Rep.,  1144.  The  scheme  upon  which 
the  busfnes-s  of  the  company  was  conducted  was  utterly  impractical. 
The  company  was  Insolvent  from  the  time  it  began  business.  It  is 
astonishing  that  persons  of  ordinary  intelligence,  upon  reading  the 
schemes  of  the  company,  would  have  put  their  money  into  it;  but 
there  was  no  concealment.    The  officers   of  the  company,  and   the 
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investors,  both  seemed  deluded  witli  the  notion  that  in  some  sys- 
terious  way,  by  reason  of  the  lapsing  of  certificates,  the  scheme 
could  work  out.  Nobody  imposed  upon  Adams.  The  scheme  was 
not  illegal  in  the  sens«  that  it  would  render  illegal  the  collateral 
contract  to  build  the  house.  The  fact  Is,  the  building  of  the  house 
was  not  collateral  to  the  business  of  the  company.  The  building 
of  the  house  was  the  main  thing  that  Adams  wanted  to  accompllEh, 
and  the  buying  of  the  certificates  in  the  company  was  collateral  to 
this  or  a  means  to  secure  the  money  to  pay  for  the  house.  In  the 
Bbelhar  case  we  held  that,  as  the  investors  in  the  company  had  the 
same  knowledge  as  the  directors,  the  directors  must  pay  back  the 
money  Uiey  had  received  In  s(^called  dividends,  but  tlmt  they  were 
under  no  further  responsibility.  The  chancellor  properly  settled  this 
case  on  the  same  basis.  By  the  Judgment  no  injustice  has  been 
done  Adams.  He  has  the  house;  the  only  thing  that  he  has  not, 
is  the  profit  he  expected  from  his  certificates;  and  in  this  expected 
profit  he  and  Curran  were  both  disappointed;  and  he  had  then  as 
much  facility  for  Judging  of  the  matter  as  he  now  has. 

The  business  of  these  Mutual  Deposit  Companies  has  not  been 
treated  by  this  court  as  so  far  illegal  that  no  action  could  be 
brought  on  contracts  made  by  them.  The  court  has  nx)t  applied  to 
them  the  rule  that  it  will  leave  the  parties  where  they  placed  them- 
selves on  the  ground  that  the  business  was  unlawful.  On  the  con- 
trary, it  has  applied  the  principle  that  the  parties  entered  upon  an 
impractical  business  by  mistake  or  by  r^^ason  of  false  representations 
and  should  be  placed  in  statu  quo.  The  judgment  appealed  from  pro- 
ceeds on  this  basis,  and  Is  correct. 

The  motion  to  transfer  to  the  ordinary  docket  came  too  late  as  it 
was  not  made  until  the  case  had  been  prepared  for  trial.  (Chenault 
V.  ESastern  Ry.,  &c.,  Co.  119  Ky.,  170.) 

Judgment  affirmed. 


FITZPATRICK  v.  I^ITZPATRICK'S  ADM'R. 

(Filed  May  15,  1908— Not  to  be  reported. 

This  action  having  previously  been  tried  In  the  lower  court  and 
appealed  (30  Ky.  Law  Rep.,  1011),  and  reversed  and  returned 
with  specific  directions  as  to  future  disposition  of  the  case,  which 
directions  were  fully  carried  out  by  the  lower  court,  is  now  affirmed. 

John  W.  Ray  and  William  Lindsay  for  appellant. 

Hazelrigg,  Chenault  &  Hazelrlgg  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle,  affirming. 

This  is  the  second  appeal  in  this  case.  On  the  first  appeal  S.  M. 
Noel  was  the  appellant  and  the  present  appellant,  Eva  F*itzpatrick, 
the  appellee.     (Noel  v.  Fitzpatrick,  30  Ky.  Law  Rep.,  1011.) 

On  the  first  appeal  the  principal  question  was  as  to  the  owner- 
ship of  a  260-acre  tract  of  land  under  a  decree  of  the  Franklin 
Circuit  Court;  it  being  contended  by  Eva  Fitzpatrick,  plaintiff  in  the 
action,  who  is  a  daughter  of  Thos.  Y.  Fitzpatrick  and  Narcissa  Fitz- 
patrick, deceased,  that  her  mother,  th'en  and  until  her  death,  the 
wife  of  Thomas  Y.  Fitzpatrick,  was  the  purchaser  of  the  land  at 
decretal  sale,  and  that  it  was  paid  for  with  her  money,  for  which  rea- 
Bon  the  land,  it  was  claimed,  should  have  been  conveyed  to  tiie  wife 
Instead  of  the  husband.    The  answer  of  Thomas  Y.  Fitzpatrick  ad- 
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znitted  that  the  land  in  question  was  purchased  at  the  decretal  sale 
in  the  name  of  his  wife,  he  doing  the  bidding  for  her,  but  averred*  that 
he  was  the  real  purchaser  of  the  land,  and  that  the  method  adopted  of 
acquiring  it  was  for  convenience  and  in  order  that  he  might  become 
her  surety  on  the  sale  bond,  and  thereby  avoid  the  necessity  of  calling 
upon  some  one  outside  of  the  family  to  become  his  surety.  The  an- 
swer also  denied  that  Mrs.  Fitzpatrick  paid  any  part  of  the  sale  bond, 
and  alleged  that  he  (Thomas  Y.  Fitzpatrick)  paid  the  whole  of  it 
out  of  his  own  means,  and  that  his  wife,  knowing  this  to  be  true, 
upon  the  confirmation  by  the  circuit  court  of  the  sale  to  her  of  the 
land,  executed  to  him,  in  writing,  an  assignment  of  her  bid,  and  in 
the  same  writing,  requested  the  court  to  order  a  conveyance  of  the 
land,  through  the  commissioner,  to  him. 

After  the  institution  by  E?va  Fitzpatrick  of  the  action  against  her 
father,  the  latter  sold  the  land  in  question  to  S.  M.  Noel  at  the  price 
oi  18,000;  of  which  amount  f 3,000  was  paid  in  cash  by  Noel,  and  the 
balance  of  f5,000  he  was  to  pay  at  the  termination  of  the  litigation 
between  Thomas  Y.  Fitzpatrick  and  his  daughter  over  the  land, 
provided  the  daughter  did  not  recover  the  land.  By  an  amended  pe- 
tition, Eva  Fitzpatrick  attacked  the  sale  to  Noel  made  by  her  father. 
Noel,  by  petition  to  be  made  a  party,  set  up  his  purchase  of  the  land 
and  the  payment  of  $3,000  of  the  consideration,  and  asked,  in  the 
event  he  failed  to  get  the  land  under  such  purchase,  to  be  subrogated 
to  the  rights  of  Thomas  Y.  Fitzpatrick  and  given  a  Hen  on  the  land 
for  whatever  sums  of  money,  not  exceeding  |3,000,  the  latter  paid  on  the 
land  by  virtue  ot  his  purchase  at  the  decretal  sale.  By  adopting  the 
answer  of  Thomas  Y.  Fitzpatrick  he  relied  upon  the  defense  inter- 
posed by  him.  His  petition  was  taken  as  an  answer,  and  cross- 
petition  against  Eva  Fitzpatrick.  Thomas  Y.  Fitzpatrick  died,  in- 
testate, during  the  pendency  of  the  action,  and  beft>re  there  was  a 
trial  or  decision  of  the  case,  J.  K.  P.  South,  who  had  previously  been 
appointed  and  qualified  as  administrator  of  his  estate,  was,  by  an 
agreed  order,  made  a  party  to  the  action  and  the  same  revived  as  to 
him.  Following  the  order  of  revivor,  Noel  filed  an  amendment  reiter- 
ating the  averments  of  his  petition,  answers  and  cross-petition,  and 
making  It,  as  amended,  a  cross-petition  against  the  administrator  of 
Thomas  Y.  Fitzpatrick. 

Upon  the  trial  in  the  circuit  court  Judgment  was  rendered  holding 
invalid  the  assignment  of  Narcissa  Fitzpatrlck's  bid  at  the  decretal 
sale  to  Thomas  Y.  Fitzpatrick,  also  the  sale  of  the  land  made  by  the 
latter  to  S.  M.  Noel  and  directed  the  commissioner  to  convey  the 
land  to  EJva  Fitzpatrick.  As  before  stated,  S.  M.  Noel  prosecuted  an 
appeal  from  this  Judgment,  which  resulted  in  its  reversal;  this  court 
being  of  the  opinion  that  the  assignment  from  Mrs.  Fitzpatrick  to 
Thomas  Y.  Fitzpatrick  passed  to  him  whatever  title  or  interest  she 
acquired  in  or  to  the  land  by  virtue  of  her  purchase  at  the  decretal 
sale;  and  this  being  true  that  the  contract  whereby  Thomas  Y. 
Fitzpatrick  later  sold  the  land  to  Noel,  was  valid  and  entitled  Noel  to 
a  conveyance  thereof  upon  the  payment  by  him  of  the  $5,000,00  yet 
due  from  him  on  the  land.  This  court,  in  substance,  further  held 
that  $4,281.31  of  Mrs.  Fitzpatrlck's  money  was  used  by  Thomas  Y. 
Fitzpatrick  in  paying  the  sale  bond  executed  by  himself  and  wife  to 
the  commissioner  at  the  decretal  sale,  and,  as  this  sum  had  not  been 
re-paid  by  him  to  her  estate  or  heirs  at  law,  one-half  of  it  should  be 
paid  out  of  the  $5,000.00,  balance  of  purchase  money  owing  by  S.  M. 
Noel  on  the  land  to  Thomas  Y.  Fitzpatrlck's  estate,  but  that  the  lat- 
ter estate  should  not  be  made  to  account  for  the  other  half  of  the 
$4,281.31,  for  the  reason  that  he,  having  survived  his  wife,  was  en- 
titled, under  the  statute,  to  such  half,  as  well  as  a  half  of  all  other 
personal  estate  left  by  her. 
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The  opinion  contains  the  following  specific  directions  as  to  the 
steps  to  be  taken  upon  the  return  of  the  case  to  the  circuit  court: 

"Upon  a  return  of  this  case  to  the  trial  court  S.  M.  Noel  will  pay  to 
the  master  commissioner  of  the  Franklin  Circuit  Court  the  remainder  of 
the  purchase  money  due  upon  said  land,  according  to  the  terms  of 
his  purchase,  and  upon  receipt  thereof  the  master  commissioner  of 
the  Franklin  circuit  court  will  execute  a  proper  release  of  the  Hen 
upon  the  record  for  the  remainder  of  the  purchase  money.  Out  of  the 
money  so  paid  into  court  by  Noel,  one-half  of  the  claim  of  Narcissa 
Fitzpa trick,  to-wit:  one-half  of  $4,381.31,  with  Interest  from  March 
1,  1897,  will  be  paid  to  appellee,  and  the  remainder  of  funds  in  court, 
less  the  costs,  will  be  paid  to  the  personal  representative  of  Thomas 
Y.  Fitzpatrick.  The  trial  court  will  set  aside  the  order  cancelling 
the  deed  from  the  master  commissioner  to  Thomas  Y.  Fitzpatrick, 
and  also  the  order  directing  the  master  commissioner  to  convey  the 
property  described  In  this  suit  to  Narcissa  Fitzpatrick,  and  all  other 
orders  made  by  him  in  signing  and  approving  the  deed  from  the  master 
commissioner  to  Narcissa  Fitzpatrick,  and  he  will  enter  an  order 
cancelling  and  holding  for  naught  the  deed  from  the  master  com- 
missioner to  Narcissa  Fitzpatrick,  and  he  will  adjudge  S.  M. 
Noel  the  owner  of  the  land  in  question  under  his  purchase  fro!n 
Thomas  Y.  Fitzpatrick/' 

Upon  the  return  of  the  case  to  the  court  below  a  Judgment  was 
entered  in  precise  conformity  to  the  opinion,  supra,  yet  its  reversal 
is  asked  upon  the  following  grounds:  1.  That  this  court  w^as  with- 
out power,  on  the  former  appeal,  to  direct  the  judgment  of  the  circuit 
court,  because  Thomas  Y.  Fitzpatrick's  administrator  was  not  a  party 
to  that  appeal.  2.  That  there  was  neither  pleading  nor  proof  upon 
which  t6  base  the  judgment  rendered  by  the  court,  or  which  author- 
ized this  court  to  direct  the  entering  of  such  a  judgment. 

As  to  the  first  ground  of  complaint  It  may  be  said  the  controversy 
in  this  case  was  as  to  the  title  of  a  tract  of  land.  It  was  claimed 
both  by  appellant,  Eva  Fitzpatrick,  and  by  appellee,  Noel.  Appel- 
lant's claim  was  based  upon  the  alleged  purchase  of  the  land  by  her 
mother;  that  her  mother's  money  paid  for  it,  and  that  she  inherited 
it  at  her  mother's  death.  Appellee's  claim  was  bas?d  upon  his  pur- 
chase of  the  land  from  Thomas  Y.  Fitzpatrick,  and  that  the  latter 
had  purchased  it  at  decretal  sale,  paid  for  it  and  received  a  deed  from 
the  master  commissioner  con\'eying  him  the  title.  To  support  his 
claim  to  the  land  appellee  had  to  show  that  Thomas  Y.  Fitzpatrick 
was  entitled  to  it  as  against  appellant,  his  daughter.  When  Thomas 
Y.  Fitzpatrick  died  he  was  succeeded  as  a  party  to  the  action  by  his 
administrator.  The  latter,  though  not  a  party  to  the  first  appeal,  be- 
came a  party  to  the  action  before  the  judgment  reversed  on  the 
first  appeal  was  rendered.  This  court,  on  the  appeal,  held  that  the 
lower  court  should  have  caused  the  land  to  be  deeded  to  Noel,  be- 
cause Noel's  vendor  was  entitled  to  it  as  against  his  daughter.  In 
reversing  the  judgment  and  remanding  the  case  to  the  lower  court, 
this  court  had  to  direct  that  court  to  have  the  land  conveyed  to 
Noel  upon  his  paying  the  $5,000,  balance  of  purchase  money  he 
owed  upon  it;  the  administrator  of  Thomas  Y.  Fitzpatrick  had  no 
connection  w^lth  the  land,  and  was  not  a  necessary  party  to  the  ac- 
tion in  so  far  as  a  determination  of  the  title  to  the  land  was  con- 
cerned, but  when  as  an  incident  to  the  determination  of  that  ques- 
tion the  money  Noel  yet  oTved  for  the  land  had  to  be  paid  into 
court,  the  administrator  for  the  first  time  became  a  necessary  party, 
because  so  much  of  the  money  as  the  estate  of  Thomas  Y.  Fitzpatrick 
was  entitled  to  was  directed  by  the  opinion  of  this  court  to  be  paid 
to  him.  The  money,  as  well  as  the  Innd,  had  to  be  disposed  of  by 
the  lower  court  upon  the  return  of  the  case  to  that  court,  and. 
therefore,  it  was  proper  for  this  court  to  direct  in  its  opinion  what 
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disposition  to  make  of  it.  In  other  words,  it  was  proper  for  the 
circuit  court  to  dispose  of  the  whole  case  and  for  this  court  to  direct 
it  in  so  doing,  but  before  disposing  of  the  money  paid  into  court  by 
Noel,  as  directed  by  the  opinion  of  the  appellate  court,  the  circuit 
court  was  charged  with  the  duty  of  seeing  to  It  that  the  adminis- 
trator of  Thomas  Y.  Fitzpatrick  was  before  the  court,  or  If  not  to 
make  him  a  party.  The  latter  step  was  unnecessary,  for  the  admin- 
istrator was  already  before  the  court.  As  the  judgment  entered 
by  the  circuit  court  upon  the  return  of  the  case,  in  directing  the 
payment  to  the  administrator  of  so  much  of  the  $5,000  as  Thos.  Y. 
Fitzpatrick's  estate  was  entitled  to,  would  bave  been  proper  as  a 
result  of  the  reversal  of.  the  original  judgment  and  without  any 
specific  direction  of  this  court,  and  the  administrator  was  not  pre- 
judiced thereby,  it  was  not  necessary  that  he  should  have  been  a 
party  to  the  appeal. 

It  is  true,  as  urged  In  the  second  contention  of  counsel  for  appel- 
lants, that  neither  the  pleadings  nor  proof  specifically  named  the 
full  consideration  Noel  was  to  pay  T.  Y.  Fitzpatrick  for  the  land. 
A  pleading  of  the  former  alleged  the  payment  in  cash  of  $3,000  of 
the  consideration,  and  that  the  remainder  was  to  be  paid  upon  the 
determination  of  the  litigation  then  pending,  if  decided  in  favor  of 
T.  Y.  Fitzpatrick,  but  failed  to  indicate  the  amount  of  such  remain- 
der. In  any  event  it  was  conceded,  on  the  former  appeal,  by  counsel 
for  appellant  and  appellee,  and  stated  in  the  brief  of  each,  that  $8,000 
was  the  consideration  agreed  to  be  paid  by  Noel;  that  $3,000  of  this 
sum  was  paid  at  the  time  of  the  sale  and  that  $5,000  of  it  was  to  be 
paid  at  the  end  of  the  litigation,  upon  the  condition  indicated.  EJva 
Fitzpatrick,  appellee  on  that  appeal,  was  then  represented  by  the 
same  counsel  by  whom  she  and  the  administrator  are  represented 
In  the  present  appeal.  So.  the  matter  of  the  consideration  passing 
between  Noel  and  T.  Y.  Fitzpatrick  stands  as  if  there  had  been  an 
agreement  of  parties  that  it  wis  $8,000,  $5,000  of  which  remained 
to  be  paid.  Therefore,  this  court  had  a  right  to  accept  this  agree- 
ment as  a  basis  for  the  direction  g'ven  the  lower  court  as  to  tho 
disposition  to  be  made  of  the  $5,000,  and  we  think  appellants  are 
now  estopped  to  complain  of  the  absence  of  allegation  or  proof  as 
to  the  full  amf>unt  of  the  consideration. 

Judgment   affirmed. 


SMITH  V.  SIMMONS. 

(Filed  May  15,  1908— To  be  reported.) 

Local  Taxation — Aid  to  Common  School  Districts — Adopted  Prior  to 
Present  Constitution — Legality  of  Levy — There  is  nothing:  In  the  pres- 
ent Constitution  of  the  State,  adopted  September  28,  ISOl,  to  Indicate 
that  taxes  may  not  be  levied  after  its  adoption,  pursuant  to  a  local 
law  in  force  when  It  was  adopted,  so  long  as  the  Legislature  allows  the 
local  law  to  remain  in  force  and  the  public  needs  require  the  levying 
of  taxes. 

S.   R.   Crewdson   for   appellant. 

J.  B.  Grubbs  and  L.  Y.  Trimble  for  appellee. 

Appeal  from  Logan  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

By  an  act  approved  March  4,  1888,  the  territory  within  the  limits 
of  common  school  district  49,  Logan  county,  including  the  town  of 
Adairville,  was  incorporated  as  a  school  district  and  placed  under  the 
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management  of  a  board  of  trustees,  who  were  authorized  to  levy  an 
^d  valorem  tax  not  exceeding  seventy-five  cents  on  each  one  hundred 
dollars  worth  of  property,  and  a  poll  tax  not  to  exceed  two  dollars, 
in  aid  of  the  common  school.  The  trustees  made  a  levy  for  the  year 
1907,  of  seventy-flve  cents  on  each  one  hundred  dollars  worth  of 
property,  and  also  levied  a  poll  tax  of  $1.50.  The  appellants  then 
brought  this  suit  against  the  trustees  to  enjoin  the  collection  of  the 
tax  on  the  ground  that  the  act  of  1888  is  no  longer  in  force.  The  cir- 
cuit court  dismissed  their  petition  and  they  appeal. 

The  petition  does  not  state  any  facts  sufficient  to  show  invalidity 
of  tho  action  of  the  trustees,  if  the  act  of  1888  is  In  force,  and  so 
that  is  the  only  question  that  it  is  necessary  for  us  to  consider.  It 
is  insisted  that  the  act  can  not  be  in  force  under  the  present  Consti- 
tution of  the  State,  because,  under  it,  special  legislation  is  forbidden; 
taxes  must  be  levied  by  general  laws;  and  the  Legislature  must  pro- 
vide a  uniforn  system  of  common  schools  throughout  the  State.  That 
our  Constitution  has  not  the  effect  to  repeal  or  make  Inoperative  spe- 
cial laws  passed  before  its  adoption,  has  been  often  decided  by  thU 
court.  In  Long  v.  Louisville,  87  Ky.,  364,  it  was  held  that  the  pro- 
vision of  the  Conftltutjon  that  all  taxes  shall  be  levied  and  collected 
by  general  laws  lefers  to  the  future,  and  does  not  affect  powers  con- 
ferred in  the  pre-f»xisting  laws.  In  O'Mahoney  v.  Bullock,  97  Ky..  774. 
it  was  held  that  the  local  act  of  1890  for  the  purchase  of  turnpikes 
in  Fayette  county,  the  issuing  of  bonds  and  the  levying  of  taxes  to 
pay  for  them,  was  not  affected  by  the  adoption  of  the  Constitution. 
In  Pierce  v.  Mason  County,  99  Ky.,  357,  a  similar  act  as  to  Mason 
county  was  held  in  force  and  taxes  levied  under  it  were  sustained.  The 
same  principles  were  applied  in  City  of  Covta^on  v.  District  of  High- 
lands, 113  Ky.,  612,  where  a  local  act  of  the  Legislature  authorizing 
the  District  of  Highlands  to  levy  taxes  was  held  still  in  force.  The 
same  rule  has  been  uniformly  applied  to  local  acts  creating  school 
districts  and  authorizing  taxes  to  be  levied  in  them  in  aid  of  the 
common  schools.  In  Roberts  v.  Clay  City,  102  Ky.,  88,  there  was  an 
action  similar  to  the  one  now  before  us.  Bonds  had  been  issued  and 
a  school  house  built.  A  part  of  the  bonds  were  unpaid;  the  trustees 
were  levying  a  tax  to  pay  the  bonds  and  carry  on  the  school.  It  was 
held  that  the  local  act  was  still  in  force  and  the  levies  were  valid. 
In  Board  of  Education  of  Hawesville  v.  Louisville,  &c.,  R.  R.  Co.,  110 
Ky.,  932,  it  was  insisted  that  a  levy  of  taxes  by  the  trustees  in  the 
Hawesville  district  under  an  act  approved  Feb.  27,  1880,  was  invalid. 
In  that  case  also,  the  trustees  had  issued  bonds  and  had  made  a  levy 
to  meet  the  bonds  and  run  the  school.  The  act  was  held  in  force,  and 
the  levy  was  sustained.  While  in  both  these  cases  the  district  had 
issued  bonds  the  court  did  not  rest  its  opinion  upon  the  ground  that 
the  levy  was  necessary  to  pay  the  bonds;  for,  If  it  had  done  this,  only 
so  much  of  the  levy  as  was  necessary  to  meet  the  bonds  could  have 
been  sustained.  The  court  sustained  the  levy  not  only  for  the  pur- 
pose of  meeting  the  bonds,  but  also  for  the  purpose  of  maintaining  the 
school.  In  Louisville  &  Nashville  R.  R.  Co.  v.  Trustees  of  Elizabeth- 
town,  23  Ky.  Law  Rep.,  1169,  a  levy  by  the  trustees  of  the  school  dis 
trict  under  an  act  approved  March  29th,  1878,  was  sustained  upon 
the  authority  of  the  two  cases  above  cited;  and  In  that  case  there 
were  no  bonds,  the  levy  being  made  simply  to  maintain  the  school. 
The  cases  of  Hickman  College  v.  Trustees  Colored  District,  111  Ky., 
944,  and  Board  of  Trustees  v.  Morris,  24  Ky.  Law  Rep..  1420,  in  no 
way  conflict  with  those  above  cited.  Tn  each  of  these  cases  the  ques- 
tion presented  was  whether  the  railroad  tax  should  be  divided  between 
the  white  and  colored  schools,  and  this  was  the  only  question  in  the 
case.  The  statute  under  which  the  tax  on  the  railroad  was  levied  pro- 
vided that  the  money  should  be  divided  between  the  white  and  colored 
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schools.  There  is  nothing  in  the  opinion  In  these  cases  in  conflict 
with  the  former  opinions.  The  court  held  that  the  statute  requiring 
the  tax  to  he  divided  between  the  white  and  colored  schools  applied 
to  all  the  schools  in  the  State,  whether  the  levy  was  made  under  the 
general  law  or  a  special  act.  The  soundness  of  the  former  opinions 
holding  the  special  acts  still  in  force  is  expressly  recognized;  for 
otherwise  the  levies  there  in  controversy  were  void. 

The  makers  of  the  Constitution  intended  to  prohibit  special  legis- 
lation, but  they  contemplated  that  existing  special  legislation  should 
continue  until  changed  by  the  Legislature,  unless  in  conflict  with  some 
of  its  provisions.  To  have  blotted  out  at  once  all  special  legislation 
In  the  State  would  have  been  to  throw  the  business  of  the  State  into 
chaos.  There  was  the  same  reason  for  continuing  schools  estaWished 
under  special  acts,  as  for  allowing  other  business  established  under 
special  acts  to  continue.  Debts  had  been  created,  buildings  had  been 
erected  and  the  education  of  pupils  had  been  begun.  It  was  impor- 
tant not  to  interrupt  the  course  of  education,  or  to  make  a  new  system 
which  might  make  unsuitable  a  large  part  of  the  property  which  had 
been  thus  acquired.  The  interest  of  the  people  required  that  these 
schools  which  they  had  thus  established  should  not  be  disturbed  and 
so  the  Legislature,  when  it  came  to  revise  the  school  laws  continued 
them  in  force  as  before.  There  is  nothing  in  the  Constitution  to 
indicate  that  taxes  may  not  be  levied  after  its  adoption  pursuant  to 
a  local  law  in  force  when  it  was  adopted,  so  long  as  the  Legislature 
allows  the  local  law  to  remain  in  force  and  the  public  needs  require 
the  levying  of  taxes.  It  is  true  the  Legislature  must  provide  a  uni- 
form system  of  common  schools,  but  when  the  Legislature  has  so 
provided,  there  is  nothing  to  inhibit  a  local  tax  in  aid  of  the  common 
school  to  improve  and  perfect  it^  The  Adairville  school  is  a  part 
of  the  common  school  system,  and  the  fact  that  there  is  a  local 
tax  to  give  the  people  a  better  school  than  the  common  school  fund 
alone  would  give  them,  makes  it  none  the  less  a  common  school,  and 
in  no  wise  infringes  the  constitutional  provision  requiring  a  uniform 
system  of  common  schools. 

Judgment  affirmed. 


SOUTHERN  RY.  CO.  IN  KENTUCKY  v.  MILLER. 
(Filed  May  19,  1908— To  be  reported.) 

1.  Railroads — Passenger  on  Caboose — Delay  of  Train — Evidence  Ex- 
eluded — In  an  action  by  a  passenger  on  a  railroad  train  for  damages 
for  delay  in  being  carried  to  his  destination,  and  for  being  compelled 
to  ride  in  a  caboose  without  fire,  and  for  being  put  off  of  the  train  a 
long  distance  from  the  depot.  Held — That  the  court  erred  in  exclud- 
ing the  evidence  offered  by  the  defendant  to  show  the  cause  of  the 
delay. 

2.  Carriers  of  Passengers — ^Responsibility  for  Delay—Unavoidable 
Accidents — A  common  carirer  must  use  ordinary  care  to  carry  its 
passengers  to  their  destination  in  a  reasonable  time,  but  is  not 
responsible  for.  delays  which  are  caused  by  accidents  that  ordinary 
care  may  not  guard  against.  If  there  was  a  wreck  on  the  road,  not 
due  to  defendant's  negligence,  which  prevented  the  train  running  to 
plaintiff's  depot,  the  defendant  is  not  responsible  for  the  delay  which 
could  not  be  avoided  by  ordinary  care. 

3.  Negligence  of  Carrier — Instructions  Applicable — Measure  of  Re- 
covery— The  court  should  have  instructed  the  jury  tha*:  if  the  defend- 
ant negligently  failed  to  keep  its  caboose  in  a  reasonably  comfortable 
condition,  under  the  circumstances,  or  negligently  failed  to  deliver 
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plaintiff  at  the  regular  place  for  the  landing  of  passengers  at  B,  and 
as  the  proximate  result  of  these  things,  or  any  of  them,  plaintiff  suf- 
fered pain  or  was  made  sick,  they  should  find  for  him  a  fair  compen- 
sation for  the  time  lost,  for  any  physical  or  mental  suffering  he  en- 
dured and  for  any  permanent  reduction  of  his  power  to  earn  money, 
if  such  there  was. 

4.  Same — The  plaintiff  can  not  recover  for  any  suffering  or  sick- 
ness which  he  might  have  prevented  hy  the  exercise  of  ordinary  care 
on  his  part  or  for  anything  which  the  carrier,  by  the  exercise  of 
ordinary  care,  could  not  reasonably  have  guarded  against,  and  if  when 
there  was  no  negligence  delaying  the  train,  the  plaintiff  voluntarily 
left  it,  and  walked  to  the  station,  the  defendant  is  not  responsible  lor 
any  sickness  brought  upon  him  by  the  walk. 

E.  H.  Gaither,  Humphrey  &  Humphrey,  Alex.  P.  Humphrey  and  L. 
R.  Teaman  for  appellant. 

Robert  Harding,  E.  V.  Puryear,  E.  "M.  Hardin  and  Greene  &  Van- 
Winkle  for  appellee. 

Appeal  from   fiercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  reversing. 

J.  P.  Miller  is  a  merchant  residing  at  Burgin  in   Mercer  county, 
Kentucky.    In  March,  1907,  he  went  to  Ix)ulsville  to  buy  goods,  and 
after  staying  in  Louisville  several  days,  took  the  evening  train  home. 
When  he  reached  Harrodsburg,  which  Is  a  few  miles  from  Burgin,  he 
changed  cars,  the  regular  train  going  on  to  Danville.    At  that  point 
he   took   a  freight  train  w^hich   also   carried   passengers.    The   train 
was  a  little  late  and  did  not  leave  Harrodsburg  until  about  ten  thirty 
P.  M.     The  ticket  office  was  not  open  and  so  he  did  not  get  a  ticket. 
When  he  got  upon   the  steps   of  the  passenger  coach  he  saw  that 
there  was  no  light  or  fire  in  it,  and  so  he  went  into  the  caboose,  which 
was  just  behind  it.    He  was  the  only  passenger  on  the  train.    The 
conductor  collected  his  fare  and  when  they  had  gotten  a  few  miles 
from  Harrodsburg,  the  train   stopped.    This  they  did  because  there 
were  some  cars  in  front  of  them.    Towards  morning  they  moved  on 
further,  and  at  seven  o'clock,  when  they  were  in  the  yards  at  Burgin 
but  before  the  train  had  been  pulled  up  to  the  platform,  Miller  got  off 
and  walked  home.    He  testified  that  he  was  then  seven-eighths  mile 
from  the  station.    The  conductor  testified  they  were  about  two  hun- 
dred yards  from  the  station.     He  testified  that  during  the  night  the 
caboose  would  get  very  hot  and  then  would  cool  off;   that  the  wind 
blew  in  upon  him  from  under  the  door,  it  being  a  cold  night,  and 
he  was  very  uncomfortable;  that  he  got  his  feet  wet  in  walking  home; 
that  he  went  home  and  went  to  bed;  that  at  ten  o'clock  he  had  a  high 
fever  and  continued  sick  for  a  long  time.     He  had  had  Bright's  disease 
in  the  fall,  but  his  physician  testified  that  he  was  discharged  as  cured 
in   February.     He  also  testified  that  the  Bright's  disease  came  back 
upon  him  in  his  sickness  and  that  he  was  still  suffering  from  it  at  the 
time  of  the  trial.     The  defendant  offered  to  show  that  the  reason  the 
train  could  not  get  to  Burgin  was  that  two  fiat  cars  loaded  with  long 
steel  rails  became  uncoupled  by  one  of  the  draw-heads  coming  out, 
thus  dumping  the  rails  across  the  track  and  completely  blocking  traf- 
fic;  that   there  was  apparently  no  defect  in  these  couplers  or  draw- 
heads  and  that  no  amount  of  care  could  prevent  the  draw-head  from 
pulling  out;   that  by  reason  of  the  rails  being  upon  the  track  there 
was  a  congestion  of  cars,  so  that  the  train  could  not  get  to  Burgin 
sooner  than  it  did;   and  that  this  was  the  sole  cause  of  the  delay: 
the  defendand  also  showed  that  there  w^as  a  good  walk  from  where 


SOUTHERN  R*Y  CO.  IN  KY.  V.  MILLER.  507 

^filler  got  off  the  train  to  the  station,  and  it  did  not  appear  that  he 
at  any  time  complained  during  the  night  about  the  caboose  being  un- 
comfortable. The  court  refused  to  allow  the  evidence  offered  by  the 
defendand  as  to  the  cause  of  the  delay,  and  at  the  conclusion  of  the 
evidence  Instructed  the  jury  as  follows: 

"You  are  instructed  to  return  a  verdict  for  the  plaintiff  for  such  a 
sum  in  damages  as  you  believe  from  the  evidence  will  be  a  fair  com- 
pensation to  him  for  any  physical  discomfort,  trouble,  inconvenience 
caused  by  him,  if  any,  while  in  the  defendant's  caboose,  by  reason 
of  the  failure  of  the  defendant  to  carry  him  within  a  reasonable  time 
from  its  depot  in  Harrodsburg  to  its  depot  In  Burgin,  and  If  you 
believe  from  the  evidence,  that  the  plaintiff  was  caused  to  be  and  did 
become  sick  or  injured  in  his  physical  health,  because  of  the  chang- 
ing conditions  of  heat  and  cold  prevailing  in  said  caboose  during  the 
time  he  remained  therein,  or  because  of  his  having  to  walk  from  the 
place  in  the  yards  at  Burgin  where  the  train  stopped,  to  the  depot, 
then  you  will  find  for  the  plaintiff  such  further  sum  as  you  will  be- 
lieve from  the  evidence  will  be  a  fair  compensation  to  him  for  any 
physical  and  mental  suffering  caused  him  by  such  sickness  and  ill 
health,  and  for  any  permanent  reduction  of  his  power  to  earn  money, 
if  any,  by  said  illness,  your  whole  finding  not  to  exceed  the  sum  of 
$5,000. 

"No.  2.  You  can  find  for  the  plaintiff  for  no  injuries  sustained  by 
him,  if  any,  that  are  not  proximate  to  the  failure  to  the  defendant  to 
make  the  trip  in  the  ordinary  time  with  its  caboose  in  ordinary  com- 
fortable condition,  and  to  deliver  plaintiff  at  the  accustomed  place 
at  Burgin  where  passengers  alight  from  passenger  trains." 

The  jury  foimd  for  the  plaintiff  and  fixed  the  damages  at  $4,000. 
The  6ourt  entered  judgment  on  the  verdict  and  the  defendant  appeals. 

The  court  erred  In  excluding  the  evidence  offered  by  the  defend- 
ant to  show  the  €ause  of  the  delay.  A  common  carrier  must  use 
ordinary  care  to  carry  his  passengers  to  their  destination  in  a  reason- 
able time,  but  is  not  responsible  for  delays  which  are  caused  by 
accidents  that  ordinary  care  may  not  guard  against.  If  there  was 
a  wreck  on  the  road,  not  due  to  the  defendant's  negligence,  and  this 
prevented  the  train  from  running  into  Burgin,  the  defendant  is  not 
responsible  for  such  delay  as  ensued  which  could  not  be  avoided  by 
ordinary  care  on  its  part.  (6  Cyc,  587,  5  Thompson  on  Negligence, 
sees.  6602-6:  Hutchison  on  Carriers,  sec.  654.) 

The  instructions  of  the  court  do  not  properly  present  the  law  of 
the  case.  In  lieu  of  instruction  1,  the  court  will  tell  the  jury  that 
if  the  defendant  negligently  failed  to  transport  plaintiff  from  Harrods- 
burg to  Burgin  in  a  reasonable  time,  or  negligently  failed  to  keep  its 
caboose  in  a  reasonably  comfortable  condition  under  the  circum- 
stances, or  negligently  failed  to  deliver  plaintiff  at  the  regular  place 
for  the  landing  of  passengers  at  Burgin,  and  as  the  proximate  result  of 
these  things  or  any  of  them,  the  plaintiff  suffered  pain  or  was  made 
sick,  they  should  find  for  him  a  fair  compensation  for  the  time 
lost,  for  any  physical  or  mental  suffering  he  endured,  and  for  any  per- 
manent reduction  of  his  power  to  earn  money,  if  such  there  was. 
In  lieu  of  the  second  instruction,  the  court  will  tell  the  jury  that 
the  plaintiff  can  not  recover  for  any  suffering  or  sickness  which  he 
might  have  prevented,  by  the  exercise  of  ordinary  care,  on  his  own 
part,  or  for  anything  which  the  carrier,  by  the  exercise  of  ordinarv 
care,  could  not  reasonably  have  guarded  against,  and  If  when  there 
w^as  no  negligence  delaying  the  train,  the  plaintiff  voluntarily  left 
the  train  and  walked  to  Burgin  station,  the  defendant  is  not  responsi- 
ble for  any  sickness  brought  upon  him  by  the  walk.  By  another 
instruction,  the  court  will  tell  the  jury  that  If  the  delay  in  reaching 
Burgin  was  due  to  a  wreck  on  the  road  and  could  not  have  been 
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avoided  by  ordinary  care,  and  ordinary  care  was  used  to  keep  the 
caboose  reasonably  comfortable,  they  should  find  for  the  defendant 

It  is  not  material  who  owned  the  track  upon  which  the  defendant 
ran  its  cars  into  Burgin  station.  It  was  incumbent  upon  the  defendant 
to  carry  its  passengers  to  Burgin  and  no  order  given  by  the  Cincin- 
nati Railroad  Company  can  excuse  It  from  its  obligation.  But  the 
facts  may  be  shown,  and  if  by  reason  of  the  wreck  the  train  could 
not,  by  ordinary  care,  have  been  run  into  Burgin  any  sooner  than 
it  was,  the  defendant  is  not  liable;  and  if,  rather  than  wait  for  the 
train  to  get  down  to  the  station,  the  plaintifC  walked  to  it.  When 
there  was  no  negligence  on  the  part  of  the  railroad  company  causing 
the  delay,  the  defendant  would  not  be  responsible  for  any  sickness 
brought  upon  him  by  reason  of  the  walk.  The  fact  that  Miller  was 
infirm  or  in  a  condition  which  aggravated  the  injury  will  not  excuse 
the  defendant  from  liability.  The  rule  is  thus  stated  in  3  Hutchinson 
on  Carriers,  sec.  1432: 

"If  the  passenger,  at  the  time  an  injury  is  received,  throiigh  the 
negligence  of  the  carrier,  is  suffering  from  some  disease  or  illness  which 
tends  to  aggravate  the  injury,  the  passenger's  previous  infirmity  will 
not  excuse  the  carrier  from  answering  in  damages  to  the  full  extent  of 
the  injury  as  affected  by  such  infirmity;  and  the  fact  that  the  car- 
rier was  not  informed  of  the  passenger's  condition  will  make  no  dif- 
ference. Where  a  female  passenger  fell  and  was  injured  through  the 
carrier's  negligence  while  alighting  from  a  passenger  car,  it  was  held 
that  the  fact  that  she  wore  an  artificial  limb,  which  greatly  aggravated 
the  injury,  would  not  relieve  the  carrier  from  making  full  compensa- 
tion for  the  real  injury  suffered.  So,  where  a  female  passenger,  who 
was  pregnant  was  injured  in  a  collision  of  cars,  it  was  held  that  the 
carrier  was  liable  for  the  injury,  notwithstanding  the  fact  that,  had 
she  not  been  pregnant,  she  would  not  have  been  injured."  (L.  &  N. 
R.  R.  Co.  V.  Dougherty,  108  S.  W.,  336.) 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


LOGAN,  &c.  V.  VANARSDALL,  &c. 
(Filed  May  19,  1908— Not  to  be  reported.) 

1.  Inquests — Subsequent  Inquest — Finding  Party  Insane — Proceed- 
ings— Conveyances— This  action  seeks  to  recover  certain  land  con- 
veyed by  T.  on  the  ground  that  he  was  of  unsound  mind  when  he 
conveyed  It.  The  transaction  complained  of  occurred  thirty  ye&rs 
ago  and  there  is  a  failure  of  proof  that,  during  all  this  time,  either 
T.  or  his  children  complained  or  asked  a  rescission. 

2.  Same — ^The  inquest  complained  of  occurred  more  than  thirty 
years  ago  and  except  a  clerical  error  by  the  county  judge  in  falling  to 
turn  the  papers  over  to  the  circuit  court,  appears  to  have  been  regu- 
lar. Nor  did  the  failure  of  the  party  making  the  affidavit  to  sign 
the  jurat  invalidate  it,  the  statute  in  that  regard  being  merely  direc- 
tory. 

Breckinridge  &  Breckinridge  and  Greene  &  Van  Winkle  for  appel- 
lants. 

J.  F.  Vanarsdall  and  J.  Morgan  Chinn  for  appellees. 

Appeal  from  Mercer  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  alfirmlng. 
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At  the  April  term,  1876,  of  the  Mercer  Circuit  Court,  James  P.  Ter- 
huue  was  found  to  he  a  person  of  unsound  mind,  hy  the  verdict  of  the 
Jury,  and  was  committed  to  the  lunatic  asylum  at  Lexington.  Aiter 
he  had  heen  in  the  asylum  about  five  weeks  he  was  discharged  as  Im- 
proved. On  his  return  home  another  inquest  was  held  In  the  Mer- 
cer County  Court — the  circuit  court  not  being  In  session.  At  this  In- 
quest he  was  found  of  sound  mind.  In  January,  1S78,  he  and  his  wife 
sold  and  conveyed  to  C.  S.  Vanarsdall  a  tract  of  147  acres  of  land  In 
consideration  of  $5,932.  Vanarsdall  sold  the  land  to  Thomas  E. 
James.  The  widow  of  James  conveyed  it  to  Blnoch  F.  Godfrey.  James 
P.  Terhune  died  in  the  year  1903.  After  his  death  this  suit  was 
brought  by  his  children  and  heirs  at  law  against  Vanarsdall,  Mrs. 
James  and  E2noch  F.  Godfrey,  to  recover  the  lands,  on  the  ground 
that  Terhune  was  of  unsound  mind  at  the  time  of  the  sale  to  Vanars- 
dall, and  that  he  continued  of  unsound  mind  up  to  his  death.  The 
circuit  court  sustained  a  demurrer  to  the  petition.  On  appeal  to  this 
court  the  Judgment  was  reversed,  the  court  holding  that,  under  the 
allegations  of  the  petition,  a  cause  of  action  was  stated.  (Logan,  &c. 
V.  Vanarsdall,  &c.,  27  Ky.  Law  Rep.,  822.)  On  the  return  of  the 
case  to  the  circuit  court  the  defendants  filed  answer.  A  large 
amount  of  proof  was  taken,  and,  on  final  hearing,  the  circuit  court 
again  dismissed  the  petition;  and  from  this  Judgment  the  plaintiffs 
again  appeal. 

It  is  Insisted  that  the  proceedings  in  the  Mercer  County  Court,  by 
which  Terhune  was  found  of  sound  mind,  in  May,  1876,  were  void. 
The  county  court  did  not,  by  Its  Judgment,  annul  the  Judgment  of 
the  Mercer  Circuit  Court.  The  Judgment  of  the  Mercer  Circuit  Court 
determined  that  Terhune  was  of  unsound  mind  in  April,  1876.  The 
Question  presented  in  the  county  court  was  whether  he  was  of  un- 
sound mind  something  over  a  month  later,  when. he  demanded  an  in- 
quest in  the  county  court.  The  one  Judgment  in  nowise  conflicts  with 
the  other.  He  may  have  been  sane  at  the  later  date  and  Insane  at 
the  first  «The  Inquest  merely  determines  the  condition  of  the  mind 
of  the  person  charged  at  the  time  of  the  Inquest.  By  section  14,  chap- 
ter 53,  of  the  General  Statutes,  which  was  then  In  force,  the  county 
judge  was  authorized  to  hold  the  Inquest.  The  fact  that  the  papers 
were  not  returned  to  the  circuit  court  did  not  invalidate  the  pro- 
ceedings. The  validity  of  the  proceedings  depended  upon  the  action 
taken  at  the  time,  and  not  upon  the  failure  of  the  county  Judge  to 
perform  the  clerical  duty  afterwards  of  returning  the  papers  to  the 
circuit  court.  By  section  15,  of  the  General  Statutes,  it  was  provided 
that,  "whenever  it  shall  be  suggested  to  the  court,  by  aflidavll,  that 
a  person  found  of  unsound  mind  has  beein  restored  to  his  proper 
senses."  the  court  shall  forthwith  direct  the  facts  to  be  inquired  Into 
by  a  Jury.  It  is  insisted  that  no  affidavit  was  filed  for  the  inquest 
in  the  county  court.  One  of  the  sons  of  James  P.  Terhune,  who  came 
-with  him  to  the  inquest,  made  oath  to  the  necessary  facts,  and  this 
statement,  in  writing,  which  was  sworn  to  by  him  and  is  certified  by 
the  county  Judge,  is  in  the  record.  By  some  oversight,  the  affiant 
failed  to  sign  it  above  the  Jurat.  But  the  statute  is  merely  directory. 
When  the  facts  were  shown  to  the  court  by  a  witness  under  oath,  the 
statute  was  substantially  complied  with,  and  the  mere  Informality 
of  the  affidavit  did  not  affect  the  validity  of  the  proceedings. 

As  to  the  facts  in  regard  to  the  condition  of  Terhune*s  mind  after 
Ills  return  from  the  asylum,  the  proof  is  conflicting;  but  we  can  not 
say  that  the  weight  of  the  evidence  does  not  sustain  the  conclusion 
of  the  chancellor.  Vanarsdall  was  advised  by  his  attorney  that,  as 
Terhune  had  been  found  of  imsound  mind  by  the  verdict  of  a  Jury, 
It  would  be  safer  to  have  a  writing  from  his  children  before  accepting 
the  deed  and  paying  ihe  money.    The  writing  was  prepared  by  the 
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attorney  and  was  signed  by  all  tlie  children  of  Terhune.  They  were 
well  acquainted  with  their  father  and  his  condition,  and  in  this  writ- 
ing they  guaranteed  that  he  was  of  sound  mind.  He  had  three  grown 
sons.  One  of  the  sons  is  shown  to  have  been  a  man  of  unusual  busi- 
ness capacity,  and  to  have  advocated  the  trade.  The  consideration 
was  fairly  adequate  for  the  land  at  that  time.  The  trade  was  can- 
vassed for  some  time  before  it  was  consummated.  The  whole  family 
of  Terhune  knew  all  about  it.  None  of  them  at  that  time  made  any 
objection,  but,  on  the  contrary,  acquiesced  in  it.  Not  only  so,  but,  a 
year  before,  Terhune  had  sold  and  conveyed  another  tract  of  land. 
His  children  and  friends  had  acquiesced  in  this  sale,  making  no  sug- 
gestion that  lie  was  Incompetent  to  transact  his  business.  After  the 
sale  to  Vanarsdall,  he  sold  and  conveyed  three  or  four  other  tracts 
of  land,  no  complaint  having  ever  been  made  of  any  of  these  trans- 
actions. While  there  is  much  evidence  in  the  record  that  his  mind 
was  never  right  after  he  came  back  from  the  asylum,  we  are  by  no 
means  satisfied  from  it  that  he  was  continuously  of  unsound  mind. 
He  was  regarded  by  his  neighbors  as  restored,  and  of  the  witnesses 
who  are  in  nowise  interested  in  the  matter,  personally,  the  weight 
numerically  is  perhaps  with  the  appellees.  But,  however  this  may  be, 
the  transaction  occurred  something  like  thirty  years  ago.  There  is 
proof  in  the  record  that  these  children  desired  some  action  taken 
by  their  father  during  his  life-time,  when  Vanarsdall  wanted  the 
lien  on  the  land  released,  and  Terhune  said  he  had  not  released  the 
lien  and  would  not  release  it,  and  the  matter  might  be  settled  after 
his  death.  The  statements  testified  to  as  made  by  him,  show  that  he 
understood  very  well  what  he  had  done,  and  there  is  an  utter  failure 
to  show  that,  in  all  these  thirty  years,  neither  he  nor  his  children  ever 
complained  to  Vanarsd?.ll  or  asked  a  rescission  of  the  contract. 
When  a  transaction  is  so  old  and  has  stood  without  complaint  so 
long,  the  presumption  in  its  favor  is  strong  and  it  will  not  be  set 
aside  except  upon  clear  evidence. 
Judgment  afllrmed. 


BUTLER  V.   COMMONWEALTH. 

(Filed  May  20,  1908— Not  to  be  reported.) 

Homicide — Evidence — Statement  of  Wife — Appellant  shot  and 
killed  deceased  as  a  result  of  a  whipping  deceased  gave  his  daughter, 
who  was  appellant's  wife.  If  it  was  admissible  for  appellant  to  tes- 
tify to  all  the  circumstances,  as  detailed  him  by  his  wife  of  the  beating 
deceased  gave  her,  its  exclusion  was  not  prejudicial  to  appellant, 
who,  instead  of  waiting  for  the  law  tx>  take  Its  course,  went  home 
and,  preparing  for  a  confiict,  sought  deceased  and  killed  him. 

John  B.  Grider  and  Nat  A.  Porter  for  appellant. 

James   Breathitt   and   Tom  B.  McGregor  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  afSrming. 

Appellant,  Frank  Butler,  was  indicted  for  the  offense  of  murder. 
The  Jury  found  him  guilty  of  volimtary  manslaughter  and  fixed  his 
punishment  at  confinement  in  the  penitentiary  for  twenty-one  years. 
From  an  order  overruling  his  motion  and  grounds  for  a  new  trial,  he 
prosecutes  this  appeal. 


BUTLER  V.  COMMONWEALTH.  511 

On  the  night  before  the  homicide,  Joe  James  met  his  daughter,  the 
wife  of  appellant,  and  severely  beat  and  bruised  her  because  she  ap- 
prehended   the    deceased      (Joseph    James)      in    company     with    a 
lewd   character  who   lived  in   the   vicinity,   and  had   communicated 
this  fact  to    her    mother,    the  wife     of   Joe     James.      Appellant's 
wife  narrated  to  appellant  the  circumstances  under  which  her  father 
beat  her,  and  appellant  and  she  then  went  to  police  headquarters  and 
secured  a  warrant  for  the  arrest  of  deceased.     There,  in  the  presence 
of  the  police  officers,  appellant's  wife  again  detailed  the  circumstances 
of  the  beating.    On  the  day  that  Joe  James  was  killed,  he  and  his 
two  SOBS,  in  company  with  other  men,  were  engaged  in  repairing  the 
interior  of  a  negro  Methodist  church,  on  Kentucky  street,  in  Bowling 
Green.     On  his  way  to  dinner,  just  previous  to  the  killing,  appellant 
met  the  accused  In  the  street.    According  to  some  of  the  witnesses, 
they  did   not  speak  or  say  anything  to  each  other.    Appellant  con- 
tends, however,  that  deceased  laughed  at  and  mocked  him,  and  asked 
him  if  he  didn't  like  it,  &c.  At  that  time  appellant  asked  one  of  the 
James  boys,  who  was  with  his  father,  if  the  old  man  had  been  arrested 
yet,  and  the  boy  told  him  he  had  not.    Appellant  then  proceeded  on 
his  way  to  dinner.    After  dinner  he  put  his  revolver  in  the  bib  of 
his  overalls  and  then  went  to  the  church  where  he  knew  deceased  was 
at  work.    Deceased  was  on  the  floor  counting  out  a  pile  of  shingles. 
James  Grainger  was  at  work  on  one  of  the  windows  near  by,  and 
the  two  James  boys  (sons  of  the  deceased)  and  another  boy  were 
at  work  in  different  parts  of  the  church,  fixing  the  ceiling,  moving 
scaffolding,    &c.    Appellant   entered    the    church,    and,    after    looking 
around  and  speaking  a  word  or  two  to  one  or  more  of  the  persons 
present,  walked  over  to  where  the  deceased  was   at  work  on  the 
fltx)r,  and  asked  him  what  about  the  trouble  that  he  and  Bertha  had 
had  the  night  before.    The  evidence  is  conflicting  as  to  whether  or 
not  deceased   made  any  reply.    Appellant  immediately  drew   his  re- 
volver and  shot  the  deceased  three  times.  As  they  grappled  with  each 
other  and  scuffled  out  into  the  vestibule  and  out  the  door  of  the 
church,  another  shot  was   fired.    Grainger  and   one  of  the   boys   of 
the  deceased  reached  them  just  about  the  time  they  got  to  the  outside 
of  the  church,  and  pulled  appellant  off  of  the  deceased.    The  latter 
then  fell  to  the  sidewalk  and  died  immediately.    Appellant  left  the 
scene,  and,  as  he  was  departing,  one  of  the  sons  of  the  deceased, 
who  had  gone  to  his  father's  tool-chest  and  secured  a  revolver,  re- 
turned and  fired  three  shots  at  appellant^  who  was  then  some  distance 
away. 

According  to  the  testimony  for  the  Commonwealth,  the  deceased 
made  no  demonstration  towards  appellant  until  after  the  latter  had 
fired  the  first  shot.  According  to  the  evidence  of  appellant,  the  de- 
ceased first  grabbed  his  chisel  and  sprung  at  appellant  before  the 
latter  attempted  to  do  any  shooting.  Appellant  claims  that  he  d-d 
not  go  to  the  church  with  the  intention  of  shooting  deceased  at  all, 
but  that  he  stopped  there  for  the  purpose  of  having  an  understanding 
with  deceased  as  to  why  the  latler  beat  appellant's  wife  and  then 
laughed  at  him  about  It.  While  appellant  was  on  the  stand,  the  court 
permitted  him  to  testify  that  his  wife  had  told  him  that  her  father 
beat  and  bruised  her,  and  that  she  exhibited  her  wounds  to  appellant, 
but  declined  to  permit  him  to  state  to  the  Jury  all  the  circumstances 
of  the  beating  as  detailed  to  him  by  his  wife.  For  this  error,  alone, 
appellant  seeks  a  reversal. 

Even  assuming  that  such  testimony  was  admissible,  we  do  not 
think  Its  exclusion  In  this  case  was  prejudicial  to  the  substantial 
rights  of  appellant.  Instead  of  waiting  for  the  law  to  take  its  course,  he 
went  home  and  prepared  for  a  conflict;  after  which  he  sought  the  de- 
ceased, and,  according  to  the  decided  weight  of  the  evidence,  attacked 
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him  when  he  was  bending  over  and  had  no  weapons  with  which  to 
defend  himself.  The  court  did  permit  appellant  to  testify  that  his 
wife  had  told  him  her  father  had  beat  her,  and  that  she  exhibited  tc 
him  her  wounds.  Doubtless  this  testimony  accounts  for  the  fact 
that  the  Jury  did  not  impose  a  severer  sentence  on  the  appellant. 

Upon  the  whole  case,  we  a.re  unable  to  say  that  the  substantial 
rights  of  the  defendant  were  prejudiced  by  the  error  complained  of, 
and  the  judgment  is,  therefore,  affirmed. 
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ACTION  BY  INFANT,  BY  NEXT  FRIEND—  Page. 

1.  Failure  to  P.le  Affidavit— Motion  to  Dismiss  Action— Tender 

of  Affidavit  Pending  Motions — In  an  action  by  an  infant, 
by  next  friend,  for  damages  for  injuries  received  by  being 
Tun  ovei/  by  an  automobile,  under  sections  35  and  37,  of  the 
Civil  Code,  it  was  not  error  in  tbe  trial  court  to  refuse  to 
dismiss  tbe  action  because  of  the  failure  of  the  plaintiff  to 
file  with  his  action  the  affidavit  required  by  section  37, 
showing  his  right  to  sue  as  next  friend,  where  the  plaintiff 
tendered  such  affidavit  when  the  motion  to  dismiss  was 
made.    Campbell  v.  Dreher,  By  Next  Friend   444 

2.  Motion  for  Continuance — Absent  Witness — Diligence  U8«d 

Cumulative  Evidence — 'It  was  not  error  in  the  trial  court 
to  refuse  a  motion  for  continuance  of  a  case,  where  it  was 
not  shown  that  any  diligence  was  used  by  the  party  in 
securing  the  attendance  of  his  witnesses  at  the  trial,  and 
where  the  evidence  of  the  absent  witness  was  merely 
cumulative.    Idem   444 

3.  Evidence  —  Extent  of  Injury  —  Excessive  Verdict — In    an 

action  by  a  sixteen-year-old  boy  for  damages  for  being  neg- 
ligently run  over  by  an  automobile,  where  the  evidence 
was  conflicting  on  the  question  of  negligence  and  the  ex- 
ten  (  of  the  injury,  a  verdict  for  $500  in  damages  can  not 
be  held  to  be  excessive,  under  the  evidence.    Idem 444 

4.  Automobiles — Prejudice    Against — Consideration — The    fact 

that  there  may  be  a  prejudice  against  automobiles  will 
not  be  considered  in  a  case  where  a  sixteen-year-old  boy, 
riding  on  a  bicycle,  was  run  over  and  seriously  injured  by 
'  an  automobile,  where  it  is  shown  by  the  proof  that  the 
o^ner  of  the  automobile,  after  the  accident,  immediately 
ran  away  with  his  automobile,  without  offering  any  aid  to 

the  boy,  or  to  learn  the  extent  of  his  injury.    Idem 444 

AFFIDAVIT  FOR  JUDGES— See  Action  by  Infant,  1— 

1.  Bias    of     Regular    Judge  —  Facts    Showing    Bias  —  In    an 

action  against  a  party  for  a  libel  in  accusing  the  plaintiff 
of  forging  a  letter  purporting  to  have  been  written  by  de- 
fendant, whei'e  the  defendant  filed  an  affidavit  asking  for 
a  special  judge  to  try  the  case,  alleging  that  "the  regular 
Judge  will  noi  afford  him  a  fair  trial,  because  he  had  a 
political  bias  and  enmity  towards  him,  and  that  he  had 
openly  asserted  his  belief  in  the  genuineness  of  the  sig- 
nature of  the  defendant  to  the  letter  in  question  and  that 
«ai(.'  judge  had  been  in  frequent  communication  with  the 
plaintiff  concerning  the  publication  of  said  letter  in  a 
newspaper  under  the  control  of  plaintiff/'  the  affidavit 
thoroughly  disqualified  the  regular  judge  from  presiding 
at  the  trial.    Ky.  Journal  Pub.  Co.  v.  Gaines 402 

2.  Explanation  to  Judge  —  Admissions  —  Canvassing  Question 

to  be  Tried — No  judge  should  preside  over  a  trial  where 
the  evidence  requires  so  elaborate  an  explanation  of  his 
relations  to  the  subject-matter  of  the  litigation  as  that 
given  by  the  trial  judge  in  this  case  which  shows  confer- 
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ences  with  the  plaintiff  concerning  the  letter,  the  genuine- 
ness of  which  was  involved  in  the  litigation  before  him, 
and  where  he  had  to  some  extent  at  least,  canvassed  its 
value  as  a  political  asset  in  a  heated  campaign  in  which 

he  was  deeply  interested.    Idem 402 

3.  Political  Bias— Effect— Political  bias,  amounting  to  per- 
sonal hostility,  is  an  arch  enemy  to  an  impartial  trial,  and 
its  presence  undermines  and  weakens  the  foundations 
of  the  temple  of  Justice,  and  it  is  no  answer  to  say  that  the 
record,  as  a  matter  of  fact,  does  not  show,  on  the  trial,  any 
subsequently  occurring  error  on  the  trial,  prejudicial  to 
the    party    complaining.     Idem    402 

APPEALS — See  Second  Appeal. 

CARRIERS— See  Railroads,  14,  16;  Telephones;  Cities  and  Towns; 
Municipalities,  1,  4. 

CONTRACTS— 

1.  Construction  of — Evidence — ^Thls  action  grows  out  of  the 

sale  of  an  interest  in  a  patent  to  appellant,  appellees  in- 
sisting that  the  contract  guarantees  a  minimum  of  royal- 
ties, but  an  examination  of  the  contract  shows  that  while 
it  was  contemplated  that  the  business  should  yield  a 
'•-royalty  of  $200  a  year,  that  amount  was  not  agreed  upon 
at  all  hazards.  Therefore,  it  was  error  to  instruct  the 
jury  peremptorily  to  find  for  appellees  the  balance  neces- 
sary to  make  up  that  amount.  Neither  was  the  contract 
60  ambiguous  as  to  admit  of  extraneous  evidence  to  ex- 
plain it.    Fairbanks,  Morse  &  Co.  v.  Guilfoyle,  &c  408 

2.  Not   to   Engage   in   Business — Construction   of   Such   Con- 

tracts—Contracts in  partial  restraint  of  trade  have  been 
frequently  upheld  by  this  court;  and  a  contract  not  to  en- 
gage in  business,  for  three  years  is  a  valid  and  enforcible 
contract.    Skaggs  v.  Simpson   410 

3.  The  delivery  of  the  check  and   the  excut)on  of  the  .writ- 

ing were  a  part  of  the  same  transaction,  and  while,  by 
the  terms  of  the  writing,  S.  only  obligated  himself  not  to 
engage  in  business  in  the  city  of  Murray,  yet  from  the  cir- 
cumstances it  is  manifest  that  it  was  the  intention  of  both 
parties  that  S.  should  not  engage  in  business  In  Murray 
or  Its  vicinity,  and  his  attempt  to  establish  an  opposition 
business  just  outside  of  the  city  limits  was  a  violation  of 
the  spirit  of  the  contract,  and  am  injunction  will  properly 
lie  to  restrain  him  from  so  doing.    Idem  410 

CONVEYANCES- See  Street  Improvements.  1.  2. 

COUNTY  TREASURER— 

1,  Paying  Out  Money — Orders  of  Fiscal  Court — Liabilities  of 

Sureties—  Under  Kentucky  Statutes,  section  931,  provid- 
ing that  all  moneys  received  by  the  county  treasurer  shall 
be  held  by  him  subject  to  the  order  of  the  fiscal  court  of 
the  county,  where  a  county  treasurer  pays  out  mmiey  under 
the  orders  of  the  fiscal  court  of  the  county,  he  and  his 
sureties  are  not  liable  therefor,  though  the  court  had  no 
right  to  make  such  orders.  Harrison,  &c.  v.  Logan 
County,    &c    465 

2.  The  county  treasurer  is  a  ministerial  officer  or  agent  of 

the  county,  and  may  be  removed  at  any  time  by  the  fiscal 
court  for  a  failure  to  obey  its  orders,  and  there  Is  no  prin- 
ciple of  law  making  an  agent  liable  for  Its  principal  for 
money  paid  out  in  accordance  to  the  orders  of  the  prin- 
cipal though  the  principal  m<ay  afterwards  discover  that 
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the  money  was  paid  to  the  person  not  entitled  to  it 

Idem    •  •  468 

3.  Where  a  county  treasurer  pays  out  money  in  his  hands  on 
an  irregular  order,  he  should  be  allowed  a  credit  therefor 
in  his  settlement  with  the  court,  if  it  appears  that  they 
were  Just  claims  against  the  county,  and  there  is  no  doubt 
about  his  good  faith  in  the  payment  of  them.    Idem 465 

CROSSINGS— See  RaUroads,  2,  8,  10,  12. 

DAMAGES— See  Injunction  Bonds. 

DEEDS— 

Action  to  Set  Aside  on  the  Ground  of  Fraud — Evidence — ^This 
action  to  set  aside  a  deed  on  the  ground  of  fraud  and  un- 
due influence  can  not  be  sustained  for  want  of  proof.  The 
deed  was  made  four  years  befc/^re  the  grantor's  death, 
and  was  at  once  put  to  record.  Appellees  knew  about 
It  from  the  time  it  was  made,  and  waited  until  the  death 
of  the  grantor  to  institute  the  action.  The  facts  and  cir- 
cumstances show  that  the  grantor  was  the  grandmother 
of  appellant.  She  raised  him  from  Infancy  and  he  re- 
mained with  her  during  her  old  age  and  helpless  condition, 
and  her  action  in  conveying  him  the  property  is  what  any 
grandmother  would  have  done  under  the  circumstances. 
Barbee  v.  Stokes,  &c 439 

EVIDENCE— See  Contracts.  1. 
EXCESSIVE  VERDICT— 

1.  Motion  to  Set  Aside  Verdict — Absence  of  Prejudice  or  Pas- 

sion— Courts  are  always  slow  to  disturb  the  finding  of  a 
Jury  on  the  ground  that  it  is  excessive,  in  the  absence  of 
some  evidence  tending  to  show  that  it  was  the  result  of 
prejudice  or  paission.  Merchants  Ice  &  Cold  Storage  Co. 
V.   Bargholt    488 

2.  Negligence — Relative  Term — Depending  on  Circumstances 

— Question  for  Jury — Negligence  is  a  relative  term,  depend- 
ing upon  the  circumstances  in  each  individual  case. 
Facts  which  would  show  negligence  in  one  case  would 
not  be  construed  to  be  such  in  another,  hence  it  is  pecu- 
liarly the  province  of  the  Jury  to  determine,  from  the 
facts  in  each  particular  case,  whether  or  not  one  is  guilty 
of  negligence.    Idem    488 

3.  Peremptory   Instructions  —  When  Allowable  —  Absence   of 

Doubt — The  courts  will  not  only  instruct  the  Jury  to  find 
for  the  defendant  when  the  facts  admitted  or  pn>ven  leave 
no  room  for  doubt  that  he  failed  to  exercise  that  degree 
of  care  which  an  ordinarily  prudent  person  would  have 
exercised  under  like  or  iiimilar  circumstances  for  his 
own    safety.    Idem    488 

4.  Sidewalks — Use  by  Pedestrians — Presumption  of  Safety — 

Injury  by  Obstruction — Negligence — Question  for  Jury — ^A 
pedestrian  on  a  sidewalk  in  a  city  has  a  right  to  the  free 
use  of  any  portion  thereof  which  Is  open  for  public  use, 
and  he  has  a  right  to  assume  that  it  is  free  from  obstruc- 
tion and  In  a  reasonably  safe  condition  for  travel,  and  If, 
while  passing  over  and  upon  a  sidewalk  of  a  street,  his 
attention  is  distracted,  so  that  he  fails  to  observe  an  ob- 
struction placed  thereon,  where  he  has  no  right  to  expect 
it,  and  is  injured  by  falling  over  it,  the  question  as  to 
whether  or  not  he  was  proceeding  with  due  care  for  his 
own  safety  is  properly  a  question  for  the  jury.    Idem  . . .  488 
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FELLOW  SERVANT— See  Master  and  Servant,  5.  Pag%. 

FISCAL  COURTS— See  County  Treasurer,  1,  3. 

FRAUD"— See  Deeds 

GRADED  COMMON  SCHOOLS— See  Local  Taxation— 

1.  Pupils — Disobedience  to  Authority  of  Teacher — Suspension 

by  Teacher — 'Under  Kentucky  Statutes,  section  4367,  pro- 
viding that  "all  pupils  admitted  to  common  schools  shall 
comply  with  the  regulations  for  the  government  of  such 
schools.  Willful  disobedience  of  the  authority  of  the 
teachers  *  *  *  shall  constitute  good  cause  for  the  sus- 
pension and  expulsion  from  school,"  where  a  pupil  in  a 
graded  common  school  was  assigned  by  his  teaches  the 
task  to  take  part  in  a  dialogue  in  the  commencement  ex- 
ercises thereof,  which  the  pupil  refused  to  accept,  such 
refusal  was  an  act  of  disobedience  to  the  authority  of  the 
leacher  for  which  he  had  the  right  to  suspend  the  pupU 
from  the  school  for  the  remainder  of  the  term.  Cross,  By, 
&c.  V.  Board  of  Trustees  of  Walton  Common  Schools  . . .  472 

2.  Report   of   Teacher  to  Trustees  —  Approval   of  Trustees — 

Where  a  teacher  in  a  graded  common  school  suspended  a 
pupil  for  a  willful  disobedience  of  his  assignment  to  a  part 
in  a  dialogue  in  the  commencement  exercises  thereof,  and 
reported  such  suspension  to  the  board  of  trustees,  who 
offered  to  allow  the  pupil  to  return  to  school  if  he  would 
take  a  different  character  in  the  dialogue  from  the  one 
assigned  him  by  the  teacher,  the  refusal  of  the  pupil  to 
accept  the  terms  offered  by  the  trustees,  rendered  him  not 
only  guilty  of  disobedience,  but  also  of  insubordination, 
«  and  their  approval  of  the  suspension  of  the  pupil  for  Uie 
remainder  of  the  term  was  final  and  conclusive,  and  can 
not  be  questioned  by  the  courts.    Idem  472 

HOMIGIDEl— 

Evidence  —  Statement  of  Wife  —  Appellant  shot  and  killed 
deceased  as  a  result  of  a  whipping  deceased  gave 
his  daughter,  who  was  appellant's  wife.  If  it  was  ad- 
missible for  appellant  to  testify  to  all  the  circumstances, 
as  detailed  him  by  his  wife  of  the  beating  deceased  gave 
her,  its  exclusion  was  not  prejudicial  to  appellant,  who 
instead  of  waiting  for  the  law  to  take  its  course,  went 
home  and,  preparing  for  a  conflict,  sought  deceased  and 
killed  him.    Butler  v.  Commonwealth   510 

HUSBAND  AND  WIFE— See  Homicide— 

1.  Liability  of   Wife  for  Husband's  Debts  —  Under    Kentucky 

Statutes,  section  2127,  known  as  the  husband  and  wife 
'  ^  property  statute,  providing  that  "no  part  of  a  married 
woman's  estate  shall  be  subjected  to  the  payment  of  any 
'  nability  upon  a  contract  made  after  marriage  to  answer 
for  the  debt,  default  or  misdoing  of  another,  including  her 
husband,"  when  the  wife  executes  her  note  to  take  up  the 
debt  of  her  husband,  or  borrows  money  from  the  husband's 
creditor  on  her  own  obligation,  and  hands  it  to  him  to  pay 
her  husband's  debt,  she  is,  in  the  meaning  of  the  statute, 
assuming  the  debt  of  another,  the  same  as  if  her  name 
was  signed  as  to  a  writing  promising  to  pay  the  debt. 
The  form  of  the  transaction  will  not  be  allowed  to  defeat 
the  statute  when  the  substance  is  an  evident  attempt  to 
evade  it.    Third  Nat.  Bank  of  Louisville  v.  Tierney 418 

2.  Husband  and  Wife— Alienating  the  Affections  of  a  Husband 

Abandonment   by  Husband  —  Proof    of  Enticement  —  To 
support  an  action  for  alienating  a  husband's  or  wife's  af- 
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fections.  it  must  be  established  that  the  defendant  is  the 
enticer.  Mere  proof  of  abandonment,  and  that  the  hus- 
band or  wife  maintains  improper  relations  with  the  de- 
fendant, is  not  sufficient.    Scott  v.  O'Brien 450 

3.  Action   by   Wife — Proof   Required — Intentional   Conduct  of 

Defendant  —  Rebuttal  Evidence  —  In  an  action  by  a  wife 
against  another  woman,  for  alienating  the  affections  of 
her  husband,  it  is  necessary  for  the  plaintiff  not  only  to 
show  alienation  of  her  husband's  affections,  but  that  such 
alienation  was  due  to  the  intentional  conduct  of  the  de- 
fendant, and  the  defendant  could  introduce  any  evidence 
that  would  tend  to  rebut  either  of  these  facts.     Idem .....  480 

4.  General  Denial — Evidence  Admissible — On  the  trial  of  an 

action  for  the  alienation  of  a  husband's  affections,  it  was 
competent  for  the  defendant  to  prove  that  the  husband 
sought  her,  and  made  love  to  her,  and  that  she  endeavored 
to  get  rid  of  him  and  have  him  return  to  his  wife,  and 
that  he  really  sought  ht^^  for  the  purpose  of  getting  her 
money,  and  not  because  of  any  affection  for  her,  and  his 
letters  to,  and  conversations  with  her,  as  well  as  her 
financial  condition,  and  the  money  she  had  given  him  by 
reason  of  his  threats,  and  all  this  evidence  was  admissible 
under  a  general  denial  by  the  defendant.    Idem 450 

INDUSTRIAL  MUTUAL  DEPOSIT  COMPANIES— 

Selling  Coupons  —  Loaning  Money  —  Building  Houses — Mort:- 
gages  —  Enforcement  —  Legality  —  A  contracted  with  the 
Industrial  Mutual  Deposit  Co.,  to  build  him  a  house  on  his 
lot  at  a  cost  of  $650,  to  be  paid  for  by  buying  coupons  in 
the  company  and  out  of  the  money  arising  from  the  ma- 
turity of  the  coupons,  he  could  pay  for  the  building,  and 
executed  a  mortgage  on  the  lot  to  C,  who  was  an  officer  of 
the  comnany  for  the  $650.  The  house  was  built  and  ac- 
cepted by  A  and  the  company  failed  and  became  insolvent. 
A  had  paid  $138  and  received  $148.31,  which  had  gone  as 
a  credit  on  his  house.  In  an  action  by  C  on  the  mortgage, 
Held — ^That  the  scheme,  though  impractical,  was  not  il- 
legal, and  the  lower  court  properly  enforced  the  mortgage. 
Adams   v.   Curran    ,  498 

INJUNCTION  BOND— 

Action  On — Damages  Recoverable — Relief  Sought — Liability  of 
Bondsmen — ^In  an  action  between  two  sets  of  claimants  to 
be  the  officers  of  an  electric  light  and  power  company, 
in  which  one  set  procured  an  injunction  restraining  the 
other  set  from  acting  as  such  officers,  which  injunction 
was  dismissed.  Held — In  a  suit  on  the  injunction  bond, 
that  the  injunciion  was  not  sought  to  aid  the  plaintiffs  in 
their  efforts  to  show  the  legality  of  their  election,  but  it 
was  the  means  they  employed  to  secure  possession  and 
control  of  the  piroperty  of  the  corporation,  in  order  that 
they  might  reap  the  benefits  of  its  business,  and,  there- 
tore,  under  the  relief  sought,  the  bondsmen  are  not  liable 
for  the  expenses  incurred  in  defeating  same.  G>raham, 
&c.  V.  Rice,   &c   ; 441 

INQUESTS— 

1.  Subsequent  Inquest — Finding  Party  Insane — Proceedings — 
Conveyances — ^This  action  seeks  to  recover  certain  land 
conveyed  by  T.  on  the  ground  that  he  was  of  unsound 
mind  when  he  conveyed  It.  The  transaction  complained 
of  occurred  thirty  years  ago  and  there  la  a  failure  of 
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proof  that,  during  all  this  time,  either  T.  or  his  children 
complained  or  asked   a  rescission.    Logan,  &c.  v.  Van- 

arsdall,   &c 508 

2.  The  inquest  complained  of  occurred  more  than  thirty  years 
ago  and  except  a  clerical  error  by  the  county  judge  in 
in  failing  to  turn  the  papers  over  to  the  circuit  court,  ap- 
pears to  have  been  regular.  Nor  did  the  failure  of  the 
rparty  making  the  affidavit  to  sign  the  Jurat  invalidate  it, 
the  statute  in  that  regard  being  merely  directory.    Idem  .  508 

INSANITY — See  Inquests,  1,  2;  Insurance,  Fire,  1. 

INSURANCE,  FIRE— 

1.  Defense  —  Voluntary  Act  of  Insured  —  Denial  —  Plea  of  In- 

sanity— In  an  action  to  recover  upon  a  policy  of  fire  insur- 
ance the  defense  was  that  the  property  was  destroyed  by 
the  voluntary  act  of  the  insured.  The  Insured  having 
died  before  the  case  came  on  for  trial,  his  administrator, 
for  reply,  denied  (1)  that  the  fire  was  caused  by  the  vol- 
untary act  of  the  deceased;  (2)  that  if  the  fire  was  caused 
by  deceased  he  was  at  the  time  temporarily  insane  and 
incapable  of  forming  any  wrongful  or  fraudulent  design. 
Held — ^That  the  reply,  while  technically  defective,  was  a 
good  plea  and  a  demurrer  thereto  was  improperly  sus- 
tained. Bindell,  &c.  v.  Kenton  Co,  Assessment  Fire  Ins. 
Co.    385 

2.  Insane  Person — Wrongful  Purpose — Incapacity  to  Design — 

An  insane  person  acts  without  design,  has  no  will  of  his 
own,  and  is  influenced  by  no  motive.  So  an  insane  person, 
being  unable  to  form  a  wrongful  or  fraudulent  design  in 
destroying  his  own  property,  so  far  as  the  insurer  is  con- 
cerned, the  insuirers  are  liable  although  the  insured  him- 
self burns  the  property  when  insane.    Idem  385 

3.  Provisions  of  Policy — Effect — The  absence  of  a  clause  in  an 

insurance  policy  providing  that  the  company  shall  not  be 
liable  if  the  property  is  destroyed  by  the  Insured,  would 
not  render  the  company  liable  if  the  property  was  de- 
stroyed by  the  voluntary,  fraudulent,  corrupt  or  wrongful 
act  of  the  insured.    Idem  385 

4.  Negligence  of  Insured  —  Absence  of  Fraud  or   Willful  Mis- 

conduct— Although  the  negligence  or  carelessness  of  the 
insured  may  cause  or  result  in  the  destruction  of  his 
property  the  company  will  be  liable  unless  the  negligence 
is  of  such  a  character  as  to  amount  to  fraud  or  willful 
misconduct  on  his  part.    Idem 385 

LEASE— Sep  Oil  and  G:s  Wells. 

LOCAL  TAXATION— 

Aid  to  Common  School  Districts — Adopted  Prior  to  Present 
Constitution — Legality  of  Levy — There  is  nothing  in  the 
present  Constitution  of  the  State,  adopted  September  28, 
1891.  to  indicate  that  taxes  may  not  be  levied  after  lt« 
adoption,  pursuant  to  a  local  law  in  force  when  it  was 
adopted,  so  long  as  the  Legislature  allows  the  local  law 
to  remain  in  force  and  the  public  needs  require  the  levy- 
ing of  taxes.    Smith  v.  Simmons  503 

MASTER  AND  SERVANT— 

1.  Action  for  Negligent  Death  of  Servant— ^Verd let  for  Defend- 
ant— Afllrmed  on  the  Evidence — This  is  an  action  for  dam- 
ges  for  causing  the  death  of  an  employe  in  the  operation 
of  an  elevator  in  a  distillery  building  in  which  the  Jury 
found  for  the  defendant  and  is  affirmed  on  the  evidence. 
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the  court  holding  that  the  appellant's  whole  contention 
was  fairly  submitted  to  the  Jury  whose  province  was  to 
determine  the  disputed  facts.  Trumbo's  Adm'x  ▼.  Gaines 
ft  Co 415 

2.  Injury  to  Servant  —  Prank  of  Fellow-Servant  —  Liability  of 

Master — While  two  fellow-servants  were  at  work  at  a  ma- 
chine shop,  one  of  them,  as  a  prank,  turned  compressed 
air  on  the  other  from  a  hose  used  therein,  which  entered 
his  bowels  through  his  rectum,  causing  his  death,  for 
which  suit  was  brought  against  the  master  by  the  adminis- 
tratrix of  the  deceased  servant.  Held — That  the  master 
is  responsible  only  for  the  acts  of  the  servant  in  the  scope 
of  his  employment.    Ballard's  Adm'x  v.  L.  &  N.  R.  R.  Co.  423 

3.  The  master  in  selecting  his  servants  is  not  required  to  take 

into  consideration  the  pranks  they  may  play  on  their  fel- 
low-servants outside  the  scope  of  their  duties,  unless  they 
use  an  instrument  that  is  dangerous,  and  the  master,  with 
■the  knowledge  of  its  deadly  character,  has  failed  to  exer- 
cise such  care  as  a  man  of  ordinary  prudence  would  do  in 
keeping  it  so  that  It  would  not  do  any  injury.    Idem 423 

4.  The  master  must  exercise  ordinary  care  in  the  selection 

of  his  servants,  and  if  he  fails  to  exercise  such  care  and 
one  of  the  servants  is  injured  by  the  incapacity  of  an- 
other stirvant,  the  master  is  liable,  but  such  incapacity 
must  relate  to  the  duties  required  by  the  master  of  the 
servant.    Idem    423 

5.  If  a  fellow-servant  is  entirely  competent  to  discharge  the 

duties  assigned  him  by  his  master,  and  he  should,  with- 
'  out  authority  from  the  master,  undertake  to  do  things  be- 
yond the  scope  of  his  employment,  the  master  would  not 
be  responsible  for  his  negligence  in  these  .matters,  on  the 
ground  that  he  was  not  a  suitable  person  for  that  service. 

Idem   423 

MORTGAGE  LIEN— 

1.  Description   of  Property — Identification — Validity — A  mort- 

gage on  property  which  was  sold  and  used  in  building  a 
water  plant  is  void  for  uncertainty  which  does  not  locate 
the  property  as  to  State,  county  or  town,  and  which  con- 
tains no  reference  which  would  supply  the  omission.  A 
mortgage  covering  so  many  feet  of  "spiral  pipe"  is  void 
for  uncertainty  in  description  where  there  is  nothing  in 
the  mortgage  by  which  it  could  be  identified  and  distin- 
tlnguished  from  other  pipe  of  like  kind.  Miller  Supply 
Co.  V.  T>ouisa  Water  Co.'s  Ass'ee,  &c 388 

2.  Water  Plant — Enforced  Sale — Liens  on  Connected  Parts — 

Distribution  of  Proceeds — Where  parties  sold  propelrty  to  a 
water  company  by  a  contract,  which  was  recorded,  in  which 
they  retained  the  title  to  the  property  sold  until  t^e  pur- 
chase price  was  paid,  on  the  sale  of  the  waterworks  to  pay 
its  debts,  under  order  of  a  court,  where  the  property  sold 
could  not  be  attached  without  injuring  the  sale  of  the 
waterworks  plant,  the  court  should  have  ascertained  the 
cost  of  each  item  that  constituted  the  plant,  and  dis- 
tributed the  proceeds  of  the  sale  according  to  the  cost  of 
each  of  them  on  their  respective  claims,  and  if  their  whole 
claims  are  not  then  satisfied  they  should  be  permitted  to 
present  the  balance  as  a  general  claim,  to  share  with  the 
other  creditors  pro  rata,  under  section  74,  Kentucky  Stat- 
utes.   Idem    388 
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1.  Public  CommoQ  Nuisance — Omitting  Legal  Duty  Required 

for  Common  Good — A  common  or  public  nuisance  is  one 
that  affects  the  people  at  large,  and  is  a  violation  of  a 
public  L'ight,  either  by  a  direct  encroachment  upon  pub- 
lic property,  or  by  doing  some  act  which  tends  to  the 
common  injury,  or  by  omitting  to  do,  in  the  discharge  of  a 
legal  duty,  that  which  the  common  good  requires.  City  of 
Owensboro  v,  Hope ;-  City  of  Owensboro  v.  Lossle  426 

2.  Street  Improvement — ^Property  Owners — Common  Liw  Lia- 

bility— Statutory  Requirements — There  is  no  common  law 
liability  on  the  part  of  abutting  property  owners  to  pay 
for  street  improvements.  The  only  liability  is  that  im- 
posed by  statute.  The  general  rule  is,  that  when  a  power 
is  conferred  upon  a  municipal  corporation,  and  the  man- 
ner in  which  it  is  to  be  exercised  is  prescribed,  such  mode 
must  be  pursued.    Idem 426 

3.  Abatement  —  Jurisdiction    of    Courts  —  In  addition  to    the 

ordinary  remedies  by  indictment  and  abatement,  a  court  of 
equity  will  often  take  jurisdiction  of  a  public  nuisance, 
such  as  the  unlawful  obstructing  of  a  public  highway,  and 
restrain  or  enjoin  acts  prejudicial  to  the  interests  of  the 
community.  The  jurisdiction  of  the  court,  in  such  cases, 
is  founded  upon  the  gireater  promptitude  and  efficiency  of 
the  remedy,  as  well  as  the  desirability  of  preventing  irre- 
parable mischief  and  vexatious  litigation.    Idem  426 

4.  Abating    Nuisance — Mandatory    Injunction — Under    section 

3290,  sub-section  7,  Kentucky  Statutes,  relating  to  cities 
of  the  third  class,  authorizing  the  common  council  ''to 
open,  alter,  abolish,  widen,  extend,  establish,  grade,  pave, 
or  otherwise  improve  and  keep  in  repair,  streets  and 
sidewalks,  or  have  the  same  done,"  the  only  liability 
created  by  these  sections  and  by  sections  3449  to  3452, 
inclusive,  is  the  liability  on  the  part  of  the  abutting  prop- 
erty owner  to  pay  for  the  improvements,  after  they  have 
been  made,  and  a  mandatory  injunction  will  not  lie  to 
compel  a  property  owner,  in  such  city,  to  construct  a  side- 
walk and  abate  a  nuisance  suffered  by  his  failure  to  do  so. 
Idem  426 

OBSTRUCTION  IN  STREET— 

1.  Injury  to  Pedestrian — Joint  Liability  of  City  and  Person 
Placing  Obstruction — Liability  as  Between  Wrongdoers — 
Although  a  person  injured  by  an  obstruction  in  a  street 
may  sue  the  city  alone,  or  both  the  city  and  the  person 
who  placed  the  obstruction  In  the  street,  and  recover 
damages  against  both  and  look  to  either  for  satisfaction 
of  the  judgment,  yet  as  between  the  wrongdoers  the  city 
may,  if  it  is  required  to  satisfy  the  judgment,  recover  the 
amount  thereof  from  the  person  who  placed  the  obstruc- 
tion in  the  street.    Blocker  v.  City  of  Owensboro,  &c 478 

t.  Judgment  Against  City  —  Negligence  of  Another  —  Assign- 
ment of  Judgment — Purchase  by  One  Jointly  Liable — ^En- 
forcement of  Judgment — In  an  action  by  D.  against  Mr. 
B.  and  the  city  of  O.  for  damages  for  an  injury  in  fadling 
over  some  brick  negligently  allowed  to  be  in  the  street 
of  the  city  in  the  building  of  a  house  on  a  lot  owned  by  B., 
the  plaintifT  recovered  a  judgment  for  |500  and  costs. 
The  wife  of  B.  paid  the  judgment  and  took  an  assign- 
ment thereof  and  proceeded  by  mandamus  to  collect  same 
from    the    city.    It   was    shown   by   the    evidence   that 
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the  house  waa  built  and  owned  by  Mrs.  B.  who,  though 
not  a  party  to  the  record,  was  the  real  property  in  in- 
interest.  It  also  appeared  that  Mr.  B.  owned  property 
subject  to  execution.  Held — ^That  the  court  has  the  right 
to  look  beneath  the  surface  to  ascertain  the  truth  and  to 
adjudge  the  case  as  appears  right,  and  it  was  properly  ad- 
Judged  that  the  purchase  of  the  judgment  was  not  made 
in  good  faith  by  Mrs.  B.,  but  was  done  by  agreement  with 
her  husband,  who  was  the  real  purchaser,  and  that  no 
action  could  be  maintained  by  her  against  the  city.    Idem.  478 

OIL  AND  GAS  WELLS— 

Contract  for  Boring  —  Construction  of  Lease  —  Expiration  of 
Lease — ^A  gas  company  leased  a  farm  on  which  to  bore 
for  oil  and  gas  in  February,  1903,  for  three  years,  and  "as 
much  longer  as  oil  and  gas  are  found,  provided  wells  are 
completed  during  said  term,  and  if  gas  is  found  in  suf- 
ficient quantities  to  market  it,"  and.  if  piped  away,  to  pay 
1100  a  year  for  each  well  as  long  as  the  gas  is  marketed, 
and  to  sink  a  test  well  within  one  year.  Held — That  to  en- 
title the  lessee  to  a  longer  term  than  three  years  it  was  in- 
cumbent on  it  that  other  wells  besides  the  test  well  should 
be  completed  du'/ing  three  years  from  the  date  of  the  lease, 
and  failing  to  do  so,  the  lease  expired  at  the  end  of  the 
three  years.    Hazel  Green  Oil  and  Gas  Co.  v.  Collier,  &c. .  495 

PRINCIPAL  AND  SURETY— See  Replevin— 

1.  Release  of  Surety  on  Note  —  Contract    Between    Principal 

and  Creditor — In  order  that  a  surety  on  a  note  be  released, 
there  must  be  an  enforcible  contract  between  the  princi- 
pal and  the  creditor,  by  which  the  creditor  would  be  pre- 
vented from  suing  on  the  note  when  due,  and,  for  that 
reason,  the  surety  be  prevented  from  paying  off  the  debt 
that  day,  and  thereupon  subrogated  to  the  creditors' 
rights,  by  suing  or  taking  other  steps  to  save  himself  from 
loss.    Daviess  County  Bank  &  Trust  Co.  v.  Wright,  &c...  457 

2.  Indulgence  by  Principal — ^Assent  of  Creditor — Ignorance  of 

Surety — Mere  indulgence  of  the  principal  in  a  note  by  his 
creditor  does  not  operate  to  discharge  the  surety  thereon, 
even  though  It  be  expressly  assented  to  by  the  creditor,  at 
the  instance  of  the  principal,  of  which  the  surety  is  Ignor- 
ant, even  if  the  principal  has,  during  such  indulgence,  be- 
come a  bankrupt.    Idem  458 

3.  Novation  —  Making  New  Contract  —  Definite  Extension  of 

Time  to  Principal — Consideration — A  novation  is  the  mak- 
ing of  a  new  contract.  Its  elements  are  essentially  the 
same  as  in  the  first  contract,  which  are  (1)  parties,  (2) 
a  meeting  of  their  minds,  and,  (3)  a  consideration.  Hence, 
the  further  Indulgence  by  a  principal  in  a  note  of  the 
creditor,  if  the  surety  is  to  be  released  thereby,  must 
be  upon  an  agreement  foi  an  extension  for  a  defi- 
nite time,  and  this  agreement  must  be  based  upon  a  new 
consideration.    Idem 458 

4.  Acts  of   Personal   Representative — ^Authclrlty  of  Court — It 

is  not  competent  for  a  personal  representative  of  an  estate, 
without  the  authority  of  a  court  of  competent  jurisdiction, 
to  enter  Into  a  contract  with  a  debtor  to  the  estate,  by 
which  the  jurisdiction  of  the  court  may  be  ousted,  or  the 
statutory  rights  of  other  litigants  or  claimants  be  charged 
or  postponed.    Idem   458 
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1.  Freight  Trains — Carrying  Passengers  on  Caboose — Separate 

Caboose  for  Wblte  and  Colored  Passengers — Under  Ken- 
tucky Statutes,  secUons  772a  and  801,  the  carrying  of  pas- 
sengers by  a  railroad  in  a  caboose  attached  to  a  freight 
train,  does  not  change  the  freight  train  into  a  passenger 
train,  and  though  a  railroad  company  may  allow  both  white 
and  colored  passengers  to  ride  in  such  caboose,  it  is  not 
subject  to  indictment  under  Kentucky  Statutes,  section 
795,  for  falling  to  provide  separate  coaches  on  said  trains 
for  white  and  colored  passengers.  Southern  Ry.  Co.  in 
Ky.  V.  Commonwealth 430 

2.  Crossings— Gates — Flagman — Signal — Invitation  to  Cross — 

Assumption  of  Traveler — ^A  traveler,  in  approaching  a  rail- 
road crossing  that  is  protected  by  a  flagman  or  safety 
gates,  has  the  right  to  depend  upon  the  invitation  extended 
to  cross  the  track  by  the  open  gates,  or  the  signals  of  the 
flagman.  When  the  safety  gates  are  open,  or  the  flagman 
signals  the  traveler  that  he  may  cross,  it  is  an  invitation 
to  do  so,  and  the  traveler  has  the  right  to  assume  that  he 
can  pass  in  safety.    Cross  v.  I.  C.  R.  R.  Co 432 

3.  Implied  Invitation — Care  Required  of  Traveler — But  the  fact 

that  the  gates  are  open,  or  the  flagman  gives  the  signal  to 
cross,  does  not  relieve  the  traveler  from  exercising  ordi- 
nary care  for  his  own  safety,  as  if,  notwithstanding  the 
invitation  implied  by  the  open  gates,  or  the  flagman's  sig- 
nal, the  traveler,  by  the  exercise  of  ordinary  care,  could 
know  that  a  train  was  approaching,  the  invitation  would 
not  be  an  absolute  protection  against  his  negligence. 
Idem 432 

4.  Duty  of  Trainmen — Giving  Statutory  Signals — The  fact  that 

the  crossings  are  protected  by  gates,  or  flagman,  does  not 
relieve  those  iln  charge  of  a  train  of  the  duty  to  exercise 
ordinary  care,  in  appraoching  the  crossings,  to  prevent  ac- 
cident to  the  persons  at  the  crossings,  or  of  the  duty  of  giv- 
ing statutory  signals,  or  other  warning,  where  the  statu- 
tory signals  are  not  required.    Idem   433 

5.  Instruction  of  Court — While  the   travelers  may  not  rely, 

to  the  exclusion  of  exercising  ordinary  care  for  his  own 
safety,  on  the  open  gate,  or  the  flagman*s  signal,  it  is  not 
proper  in  the  trial  court  to  instruct  the  jury  that  the  trav- 
eler has  no  right  to  rely  entirely  on  the  flagman,  or  the 
open  gates,  as  the  case  may  be,  thus  diminishing  the 
weight  and  importance  that  the  traveler  has  the  right  to 
attach  to  the  invitation  to  cross,  by  the  open  gates  or  the 
flagman's    signal.    Idem    433 

6.  Trespassers  on  Track  of  —  Infants  —  The  deceased  was  a 

trespasser  on  appellee's  track,  and  the  fact  that  it  was  an 
infant  two  years  old,  added  no  duty  cfr  responsibility  on 
the  railroad's  employes  to  anticipate  its  presence  on  the 
track,  or  to  keep  a  lookout  in  advance  of  actually  seeing 
its  peril.    O'Bannlon's  Adm'r  v.  Southern  Ry.  in  Ky 436 

7.  Instructions — There  was  no  evidence  to  show  that  the  child 

was  killed  by  the  negligent  acts  of  those  in  charge  of  the 
train,  and  the  peremptory  instruction  to  flnd  for  appellee 
was  properly  given.    Idem  436 

8.  Cattle    Guards  —  Reasonable    Construction  —  Sufficiency  — 

Under  Kentucky  Statutes,  section  1793,  requiring  "all  cor- 
porations and  persons  owning  or  controlling  and  operating 
railroads,  to  erect  and  maintain  cattle  guards  at  all  ter- 
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minal  points  of  fences  constructed  along  their  lines/'  if  a 
cattle  guard  is  not  reasonably  sufficient  to  prevent  cattle 
from  going  across  it,  then  it  is  not  such  a  guard  as  the 
statute  contemplates,  although  it  may  be  in  general  use 

by  all  railroads.    N.,  C.  &  St  L.  Ry.  Co.  v.  Russell 447 

9.  Care  Required  of  Railroads — Question  for  Jury— This  does 
not  mean  that  a  cattle  guard  must  be  so  constructed  as 
that,  under  no  condition,  cattle  can  p«£^s  over  it,  or  that  it 
must  afford  absolute  or  perfect  protection  against  tres- 
passing or  wandering  stock,  but  railroad  companies 
should  at  least  exercise  ordinary  care  to  provide  and  main- 
tain guards  reasonably  sufficient  for  the  purpose  intended, 
and  no  better  test  can  be  applied  to  determine  the  statu- 
tory sufficiency  of  a  guard  than  to  submit,  under  compe- 
tent evidence,  the  question  of  its  reasonable  sufficiency  to 
a  jury.    Idem    447 

10.  Crossings — Instructions — In   this  action  to  recover  of  ap- 

pellant for  the  death  of  appellee's  intestate  which  oc- 
curred at  a  crossing,  so  much  of  an  instruction  based  on 
the  idea  that  the  crossing  was  unusually  dangerous  should 
not  have  been  given.  This  instruction  would  have  been 
proper,  had  the  crossing  been  exceptionally  dangerous,  but 
it  was  only  an  ordinary  country  crossing.  L.  &  N.  R.  R. 
Co.  V.  O'Nan's  Adm'r  642 

11.  An  instruction  was  also  erroneous  which  told  the  jury  that 

it  was  the  duty  of  the  railroad  company  to  keep  its  cross- 
ings and  approaches  in  **good  repair"  so  as  not  to  unrea- 
sonably interfere  with  travelers,  &c.,  when  the  instruction 
should  have  directed  that  the  crossing  be  kept  in  such  re- 
pair as  is  reasonably  safe  for  public  travel.    Idem 462 

12.  The  proof  showing  that  deceased  was  not  seen  until  he 

came  on  the  track  about  100  yards  ahead  of  the  train, 
at  which  time  it  could  not  be  stopped  before  it  reached 
him,  it  was  error  to  instruct  the  jury  to  And  for  plaintiff  if 
the  servants  in  charge  of  the  train  saw  deceased,  or  could 
have  seen  him  by  the  use  of  ordinary  care  in  time  to 
avoid  injuring  him.    Idem 462 

13.  Passenger    on    Caboose  —  Delay  of    Train  —  Evidence    Ex- 

cluded— In  an  action  by  a  passenger  on  a  railroad  train  for 
damages  for  delay  in  being  carried  to  his  destination,  and 
for  being  compelled  to  ride  in  a  caboose  without  fire,  and 
for  being  put  off  of  the  train  a  long  distance  from  the 
depot.  Held — That  the  court  erred  in  excluding  the  evi- 
dence offered  by  the  defendant  to  show  the  cause  of  the 
delay.    Southern  Railway  Co.  in  Ky.  v.  Miller 505 

14.  Carriers  of  Passengers — Responsibility  for  Delay — Unavoid- 

able Accidents — A  common  carrier  must  use  ordinary  care 
to  carry  its  passengers  to  their  destination  in  a  reasonable 
time,  but  is  not  responsible  for  delays  which  are  caused  by 
accidents  that  ordinary  care  may  not  guard  against.  If 
there  was  a  wreck  on  the  road,  not  due  to  defendant's  neg- 
ligence, which  prevented  the  train  running  to  plaintiff's 
depot,  the  defendant  is  not  responsible  for  the  delay  which 

could  not  be  avoided  by  ordinary  care.    Idem 505 

16.  Negligence  of  Carrier — Instructions  Applicable — Measuire  of 
Recovery — The  court  should  have  instructed  the  jury  that 
if  the  defendant  negligently  failed  to  keep  its  caboose 
in  a  reasonably  comfortable  condition,  under  the  cir- 
cumstances, or  negligently  failed  to  deliver  plaintiff  at 
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the  regular  place  for  the  landing  of  passengers  at  B, 
and  as  the  proximate  result  of  these  things,  or  any  of 
them,  plaintiff  suffered  pain  or  was  made  sick,  they 
should  find  for  him  a  fair  compensation  for  the  time 
lost,  for  any  physical  or  mental  suffering  he  endured 
and  for  any  permanent  reduction  of  his  power  to  earn 

money,  If  such  there   was.    Idem 505 

16.  The .  plaintiff  call  not  recover  for  any  suffering  or  sick- 
ness which  he  might  hare  prevented  by  the  exercise 
of  ordinary  care  on  his  part  or  for  anything  which  the 
carrier,  by  the  exercise  of  ordinary  care,  could  not  rea- 
sonably have  guarded  against,  and  if  when  there  was 
no  negligence  delaying  the  train,  the  plaintiff  volun- 
tarily left  it,  and  walked  to  the  station,  the  defendant 
is  not  responsible  for  any  sickness  brought  upon  him 
by  the  walk.       Idem    506 

REPLEVIN— 

Action  Against  Sureties  on  Replevin  Bond  —  Failure  to 
Show  Breach  —  Recovery  Denied  —  In  an  action  against 
the  sureties  on  a  replevin  bond,  where  it  appears  that 
no  restitution  of  the  property  in  controversy  was  direct- 
ed in  the  replevin  suit,  and  no  damages  were  sought 
or  awarded,  the  plaintiff's  right  of  recovery  against  the 
sureties  being  dependent  upon  the  breach  of  the  bond, 
they  must  fail  in  the  absence  of  showing  that  there 
has  been  a^  breach  of  some  of  Its  provisions.  Valland- 
ingham,    &c.    v.    Ray,    &c i.  392 

SECOND  APPEAL— 

Action  of  Lower  Court  —  Compliance  with  Opinion  —  On 
a  fclrmer  appeal  of  this  case  (28  Ky.  Law  Rep., 
page  9)  the  trial  court  was  directed  to  determine 
two  questions:  1st.  Were  the  350  acres  in  contro- 
versy embraced  in  the  687-acre  tract?  2d.  Had  ap- 
pellants previously  bought  and  paid  for  the  350  acres? 
Held — ^That  the  lower  court,  having  found  that  the  350 
acres  were  not  embraced  in  the  687-acre  tract,  or  in  any 
other  survey  with  which  appellants  were  charged  in  the 
former  judgment,  therefore  appellants  were  properly 
chargeable  with  the  350-acre  tract  in  controversy.  EweU 
&    Smith    V.    Jackson's    Adm'r.,    &c 481 

SCHOOLS— See  Graded  Common   Schools,  1,  2. 

SIDEWALKS— See  Excessive  Verdict,   1. 

STRBDET  IMPROVEMENT — See  Municipalities,  1,  4. 

1.  Apportionment    Warrants — Sale — Right    of     Redemption — 

Prior  Judgment— Effect  Thereon — Under  section  2834, 
Kentucky  Statutes,  referring  to  apportionment  war- 
rants, a  failure  to  provide  In  a  judgment  of  sale  there- 
under, that  the  defendant  in  the  warrant  may  redeem 
the  land  within  two  years  from  the  report  of  the  sale, 
does  not  affect  a  previous  judgment  in  favor  of  the  par- 
ties to  the  action,  where  the  defendant  did  not  offer  to 
redeem  the  land  within  the  two  jiears.  Maypother  ▼. 
Gast,   &c $95 

2.  Sale  and  Conveyance — Failure  of  Owner  to  Object — ^Legal- 

ity of  Sale — Under  section  989,  Kentucky  Statutes,  pro- 
viding that  the  court  may  summarily  determine  the 
amount  due  on  the  assessment  and  provide  for  its  pay- 
ment in  the  judgment,  where  property  was  sold  under  an 
apportionment   warrant   and   was   conveyed   to   the  pur- 
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chaser   without   objection   by  the  owner,   who  failed  to 
ask  that  he  should  have  two  years  time  in  which  to  re- 
deem it,  he  can  not  thereafter  raise  the  question  as  to 
the  legality  of  the  sale  and  conveyance.    Idem 396 

STREET   CARS— 

1.  Collision   With   Wagon — Injury   to   Driver — Care   Required 

— The  only  duty  required  by  travelers  or  persons  us- 
ing streets  that  are  occupied  by  street  car  tracks  and 
cars  thereon,  is  to  exerclce  ordinary  care  for  their 
own  safety,  and,  in  the  exercise  of  such  care,  they 
have  the  right  to  change  their  course  in  any  way  they 
please,  and  to  use  any  part  of  the  street  necessary 
for  their  purpose.  While  this  is  the  rule,  as  applied  to 
the  individual,  it  Is  proper  to  define,  with  more  parti- 
cularity, the  duty  resting  upon  persons  in  charge  of  en- 
gines or  cars,  because  of  their  dangerous  character. 
Louisville    Ry.    Co.    v.    Boutellier 484 

2.  Relative  Care — Lookout  Duty  of  Motorman — The  duty  of 

lookout  and  warning  is  included  in  the  ordinary  care 
required  of  persons  operating  engines  or  cars,  and  it 
is  the  duty  of  the  motorman  of  street  cars  to  keep  a 
lookourt  for  persons  and  vehicles  on  the  track,  and  to 
give  timely  warning  of  the  approach  of  the  car,  when 
he  discovers,  or,  in  the  exercise  of  ordinary  care  by  keep- 
ing a  lookout,  should  have  discovered,  the  presence  of 
persons  or  vehicles  on  the  track,  in  apparent  peril, 
and  to  exercise  ordinary  care  to  avoid  a  collision.    Idem.  484 

SURETIES— See   County  Treasurer,   1,   2. 

TELEPHONES— 

1.  Contract  Between  Two  Companies — Pleading — The  parties 

to  this  action  entered  into  a  five  year  contract  provid- 
ing for  an  interchange  of  business,  and  a  controversy 
arising  as  to  appellant's  right  under  the  contract,  ap- 
pellee cut  off  all  connection  before  the  tek*mlnation  of 
the  contract.  In  this  action  against  appellee  for  damages 
for  the  breach  of  the  contract,  appellee,  in  an  amended 
answer,  alleged  that  appellant  had  not  obtained  a  fran- 
chise from  Sonora,  the  place  of  its  central  station, 
as  required  by  sections  163-164,  of  the  Constitution. 
In  its  reply  appellant  admitted  such  failure,  but  averred 
that  many  of  his  isubscribers  were  k^eached  by  lines  that 
did  not  go  over  or  upon  any  street  in  Sonora,  and  that 
most  of  his  rural  subscribers  were  of  this  class.  It  was 
error  to  sustain  a  demurrer  to  the  reply.  The  contract 
was  severable.  There  was  an  agreement  to  use  such 
lines  as  the  parties  might  from  time  to  time  set  up. 
Bland  v.  Cumb.  Tel.  ft  Telg.  Co 399 

2.  Rule  as  to  Construction  of  Contracts — The  rule  is  elemen- 

tary that  contracts,  though  partly  in  violation  of  a 
statute,  severable  into  parts,  may  be  enforced  as  to  the 
part  that  is  good.    Idem    399 

VERDICT — See  Excessive  Verdict,  1. 

TAXES— 

1.  Lien  of  City  Therefor — Negligence  of  Oificials — ^Effect — 
on  Lien  Notes — 'Whatever  might  be  the  rule  between  in- 
dividuals, it  can  not  be  held  that  a  city  shall  lose  its 
Vfght  to  collect  its  public  dues  by  reason  of  the  failure 
of  its  officers  to  present  its  claim  in  a  suit  of  which 
they  have  no  knowledge,  the  city  not  being  a  party  to 
the  suit.  Middlesbora  Town  ft  Lands  Co.  v.  City  of  Mid- 
dlesboro;  City  of  Mlddlesboro  v.  Coal  ft  Iron  Bank,  ftc.  469 


14  IKDBZ. 

TAXES— Continued—  Pa8«. 

2.  Execution  Sale — Purchasers — Conveyance  to  Wife — ^Effect 
— ^Where  in  a  proceeding  to  sell  a  lot  in  a  city,  under 
execution,  and  on  which  the  city  had  a  lien  for  taxes, 
and  of  which  lien  the  purchaser  had  notice,  the  faot 
that  the  purchaser  bad  the  deed  to  the  lot  made  to  his 
wife  did  not  make  her  a  bona  fide  purchaser  without 
notice — she  being  a  lis  pendens  purchaser  took  the 
property  subject  to  the  lien  of  the  city  which  it  had  aa- 
serted    in    the    action.    Idem    469 

TEACHER,  REPORT  OF— €ee  Graded  Common  Schools,  1,  2, 

WILLS— 

.  1.  Devise  of  Ftmd  to  a  Daughter — ^As  a  Home  for  Herself  and 
Family — Sale  or  Re-Investment  —  Restrictions — Construo- 
tion — ^A  testator,  by  his  will,  devised  to  his  daughter 
a  house  and  lot  of  the  estimated  value  of  $4,000,  "as  a 
home  for  herself  and  family,  as  long  as  she  lives,  free 
from  the  control  of  her  husbajid,  to  have  no  power  to 
encumber  or  sell  same,  except  for  rc-investment,  and,  if 
sold,  the  proceeds  to  be  re-invested  in  other  property, 
suitable  for  a  home  for  herself  and  family,  and  to  be 
used  for  that  purpose/*  She  exchanged  this  home  for 
a  farm,  which  she  subsequently  sold  for  $6,250,  which 
the  purchaser  declined  to  pay,  on  the  ground  that  she 
could  not  convoy  him  a  good  title  thereto.  Held — ^That 
the  word  "family,"  in  this  will,  includes  children,  and 
that  the  testator,  in  using  the  word  "family,"  intended 
it  to  embrace  not  only  his  daughter,  but  her  children, 
as  well  as  her  husband,  and  that  the  fund,  when  invest- 
ed in  a  home,  should  be  preserved  in  a  home  as  long  as 

his  daughter  lived.    Coleman  v.  Grimes 45S 

2.  Exchange  for  Farm  —  Sale  of  Farm  —  Increased  Price  — 
Separation  trom  Principal  —  Fund  in  Court  —  It  does 
not  follow,  from  the  fact  that,  as  only  $4,000  was  set 
apart  by  the  will  for  a  heme,  that  any  increase  in 
this  fund  might  be  used  for  other  purposes.  The  in- 
crease can  not  be  separated  from  the  principal,  and  the 
entire  fund,  $6,250,  should  be  paid  into  the  court  by 
the  purchaser  of  the  farm,  and  retained  until  the  de- 
visee selects  a  home  in  which  to  invest  it,  subject  to  the 
approval    of    the    chanceUor.    Idem 4S5 
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agents  are  unanimouB  In  saying  it  deserves  the  name  "Baat 
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la  nsneceseary,  and  that  bookkeepers  do  not  like  to  handle  a  ledger 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  JOSHLIN. 
(Filed  May  19,  1908— -Not  to  be  reported.) 

1.  Railroads — Injury  to  Traveler  at  a  Crossing — Action  for  Damases 
— Conflicting  Evidence — Slight  Evidence  for  Plaintiff— Refusal  of  Per- 
emptory Instruction — In  an  action  for  damages  by  one  injured  at  a 
railroad  crossing  by  a  collision  with  a  train,  in  crossing  the  track 
in  a  buggy,  where  there  is  any  evidence,  however  slight,  that  the 
usual  signals  of  the  approach  of  the  train  were  not  given  as  compared 
with  the  positive  evidence  of  the  railroad's  witnesses  that  they  were 
given,  it  was  not  error  in  the  trial  court  to  refuse  to  give  a  peremptory 
instruction  to  find  for  the  defendant  company. 

2.  Same — Proof  of  Admissions  by  Plaintiff — Denial — Question  for 
Jury — In  an  action  for  damages  by  a  woman  for  injuries  received  by 
r)cing  struck  by  a  train  in  crossing  a  railroad  track  in  a  buggy,  evi- 
dence was  admitted  that  she  said  to  the  physician  who  treated  her 
injuries,  soon  after  the  collision,  that  "she  heard  the  train  whistle  and 
undertook  to  cross,  and  it  ran  into  her,  and  that  she  was  to  blame," 
which  she  denied,  the  question  of  whether  she  made  the  admission 
or  was  in  such  a  state  of  mind  as  to  know  that  she  was  at  the  time 
saying,  was  for  the  jury. 

3.  Instructions  on  False  Issue — Prejudicial  Error — An  instruction  on 
a  false  issue  in  a  case,  and  upon  which  no  evidence  was  introduced, 
is  misleading  and  prejudicial. 

John  T.  Shelby,  Lewis  L.  Walker  and  Benjamin  D.  Warfield  for  ap- 
pellant. 

Jas.  I.  Hamilton,  W.  I.  Williams,  R.  H.  Tomlinson  and  Greene  A 
Van  Winkle  for  appellee. 

Appeal  from  Garrard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle,  reversing. 

The  appellant  complains  that  appellee  was  illegally  permitted  to 
recover  In  the  court  below  a  verdict  and  judgment  against  it  for 
$4,000  damages,  for  injuries  to  her  person,  and  also  for  the  destruction 
of  her  buggy;  all  resulting,  as  alleged,  from  the  negligence  of  appel- 
lant's servants  in  charge  of  one  of  Its  trains,  in  failing  to  give  the 
statutory  and  customary  signals  of  its  approach,  and  by  running  it 
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upon  and  against  appellee,  her  buggy  and  horse,  at  Price's  crossing, 
near  the  city  of  Lancaster.  Appellant  was  refused  a  new  trial  and  by 
this  appeal  seeks  a  reversal  of  the  judgment  complained  of. 

The  uppellant's  answer  specillcally  denied  the  acts  of  negligence 
alleged  in  the  petition  and  averred  contributory  negligence  on  the 
part  of  appellee,  but  for  which  she  would  not  have  been  injured, 
or  her  buggy  destroyed.  The  contributory  negligence  thus  charged 
was  denied  by  reply.  i 

Accoiding  to  appellee's  evidence  she  and  her  daughter,  eleven  years 
of  age,  were,  on  the  day  of  the  accident,  driving  to  their  home  from 
Paint  Lick,  in  a  buggy  to  which  a  single  horse  was  attached.  They 
reached  Price's  Crossing  at  a  time  when  there  was  no  regular  train 
due  to  pass  at  that  point.  It  turned  out,  however,  that  a  passenger 
train  which,  when  on  time,  arrived  at  Lancaster,  two  miles  away, 
about  1:50  o'clock,  p.  m.,  was  on  that  occasion  between  30  and  40 
minutes  late.  The  time  on  which  this  train  ran  being  k-nown  to  ap- 
pellee, she  supposed  it  had  passed  the  crossing  as  usual  and  reached 
Lancaster  on  its  schedule  time,  and  did  not,  therefore,  know  of  its 
being  late.  Appellee  had  the  curtains  on  her  buggy  and  there  was 
somp  wind  blowing  in  the  direction  from  which  the  train  was  coming 
and  consequently  against  the  train;  the  noise  made  by  the  wind  and 
the  running  of  the  buggy  doubtless  prevented  appellee  and  her  daugh- 
ter from  hearing  the  noise  made  by  the  train.  At  any  rate  they 
drove  upon  the  crossing  and  track  in  advance  of  the  approaching  train 
without  feeing  it  and  claimed  not  to  have  known  of  its  presence  until 
it  struck  the  buggy,  which  was  broken  into  pieces  and  appellee  and 
her  daughter  thrown  to  the  ground,  but  out  of  the  way  of  the  train. 
The  horse,  though  knocked  down  in  the  collision,  was  not  materially 
injured. 

Appellee  and  her  daughter  both  testified  that  they  heard  no  sl^rnal 
from  the  train,  whistle  or  bell  as  It  approached,  or  before  their  buggy 
was  driven  upon  the  crossing,  though  both  admitted  that  they  did  no: 
stop  or  look  for  a  train  before  going  upon  the  crossing. 

Appellee  was  rendered  temporarily  unconscious  by  the  collision, 
sustained  a  serious  scalp  wound,  broken  rib  and  perhaps  some  injury 
to  her  back. 

According  to  the  testimony  of  Wallace,  a  suryeyor  who,  at  ap- 
pellant's instance,  furnished  a  map  showing  the  crossing  and  adja- 
cent ground,  there  was  no  obstruction  in  the  way  of  appellee's  seeing 
the  train  when  she  was  yet  far  enough  from  the  crossing  to  have 
avoided  the  collision.  The  engineer  and  fireman  of  the  train  testified 
that  one  approaching  in  a  buggy  from  the  east,  as  appellee  was.  could 
be  s'jen  from  the  engine  when  the  buggy  was  80  or  100  feet  from  the 
crossing,  and  the  engine  250  feet  away;  that  they  kept  a  constant  look- 
out ahead  from  the  time  it  got  in  sight  of  the  crossing,  which  was 
250  feet  off  until  the  crossing  was  reached,  and  that  they  first  saw 
appellee  when  they  were  in  250  of  the  crossing;  that  her  buggy  top 
was  up  and  the  curtains  down  and  she  was  whipping  the  horse  with 
the  lines  and  driving  rapidly  toward  the  crossing  as  if  to  reach  it  and 
get  over  and  beyond  the  track  before  it  could  be  reached  by  the  train, 
and  that  when  they  first  saw  appellee  she  wa«  at  a  safe  distance  from 
the  crossing  and  could,  if  she  had  looked  for  and  Been  tiie  train, 
have  stopped  the  horse  and  buggy  before  reaching  the  crossing  and 
before  it  was  reached  by  the  train,  and  thereby  prevented  her  Injuries 

The  engineer  and  fireman  further  testified  that  the  train,  upon 
arriving  at  the  whistling  board,  a  fourth  of  a  mile  from  the  crossing. 
sound od  the  customary  whistle  signal  for  the  crossing  and  that  from 
the  whistling  board  to  the  crossing,  the  engine  bell  was  continuously 
rung;  that  upon  seeing  appellee  and  that  she  was  apparently  going 
upon  the  crossing,  in  front  of  the  train,  the  alarm  whistle  was  imme 
dl&tely  Boimded  and  the  whistling  continued  until  the  crossing 
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reached  by  the  train;  that  upon  the  sounding  of  the  alarm  whistle 
the  emergency  air-brakes  were  applied  and  the  train  stopped  at  the  ear- 
liest time  possible;  that  when  appellee  could  be  seen,  and  was  first 
seen  from  the  engine,  the  train  was  running  at  a  speed  of  30  miles  an 
hour  and  by  the  application  of  the  air-brakes,  its  speed  was  reduced 
to  12  or  15  miles  an  hour  by  the  time  it  struck  appellee's  buggy. 
Moreover,  that  in  view  of  the  speed  at  which  it  was  going  when  ap- 
pellee was  first  seen  and  the  air-brakes  were  applied,  and  the  fact 
that  it  was  down  grade  from  that  point  to  the  crossing,  500  feet  was 
the  shortest  distance  in  which  it  was  possible  to  stop  the  train,  and 
it  was  actually  stopped  within  520  feet,  which  carried  it  to  a  point 
270  feet  beyond  the  crossing;  and  that  it  was  impossible  for  those  in 
charge  of  the  train  to  have  stopped  it,  after  discovering  appellee's 
peril,  in  time  to  have  prevented  the  collision. 

The  engineer  and  fireman  were  corroborated  as  to  the  giving  of  the  sig- 
nal at  the  whistling  board  for  the  crossing  and  the  alarm  signals,  by 
Price  Bloyd,  James  Smart  Rice  and  Russell  Floyd ;  the  Floyds  being  near 
the  railroad  as  the  train  passed,  and  Rice,  baggage  master,  and  Smith 
a  passenger,  on  tbe  train.  Russell  Floyd  also  said  he  thought  he  heard 
the  bell  ringing  after  the  crossing  signal  was  given,  but  was  not  posi- 
tive about  it. 

The  conductor  and  flagman  of  the  train  also  testified  as  to  the  sever- 
al whistle  signals,  and  the  quick  stopping  of  the  train,  but  neither  of 
them  was  able  to  remember  as  to  the  ringing  of  the  bell. 

The  evidence  as  a  whole  conduced  to  prove  that  for  a  short  dis- 
tance the  public  road  traveled  by  appellee  in  going  toward  Price's 
crossing,  runa  nearly  parallel  with  the  railroad,  consequently,  just  be- 
fore reaching  the  crossing,  appellee  was  driving  with  her  back  some- 
what, if  not  altogether,  toward  the  train  as  it  approached  the  cross- 
ing. Thi3  fact  together  with  that  of  the  wind  blowing  against  the 
coming  train,  may  have  served  to  prevent  appellee's  hearing  the  noise 
and  signals,  if  any,  of  the  train.  Otherwise  It  is  incredible  that  she 
would  have  ventured  upon  the  crossing  in  the  face  of  so  great  a 
danger. 

The  testimony  of  appellee  and  her  daughter  furnished  some  evi- 
dence that  those  in  charge  of  the  train  failed  to  warn  them  of  the 
coming  of  the  train  by  giving  the  customary  signals.  It  is  true  this 
testimony  was  mainly  to  the  efTect  that  appellee  and  her  daughter 
did  not  hear  such  signals,  but  taking  into  consideration  all  they  said 
on  the  subject,  it  must,  however  slight  its  weight,  as  compared  to 
the  positive  statements  of  appellant's  witnesses  that  the  usual  and  cus- 
tomary signals  were  given,  be  accepted  as  amounting  to  a  denial  that 
such  signals  were  given.  Therefore,  there  was  some  evidence  in  sup- 
port of  the  cause  of  action  to  go  to  the  jury,  and  this  being  true  thie 
trial  court  did  not  err  in  refusing  the  peremptory  instruction  asked 
by   appellant.    Section    786,   Kentucky    Statutes,    provides: 

"Every  company  shall  provide  each  locomotive  englfte  passing  upon 
Its  road  with  a  bell  of  ordinary  size,  and  steam  whistle,  and  such  bell 
fihall  be  rung,  or  whistle  sounded,  outside  of  incorporated  cities 
and  towns,  at  a  distance  of  at  least  50  rods  from  the  place  where  the 
road  crosses  upon  tUe  same  level  any  highway  or  crossing,  at  which  a 
signboard  is  required  to  be  maintained,  and  such  bell  shall  be  rung 
or  whistle  soundM  continuously  or  alternately  until  the  engine  has 
reached  such  highway  crossing,  and  ?hall  give  such  signals  in  cities 
and  towns  as  the  legislative  authorities  thereof  may  require." 

If  appellee's  injuries  were  caused  by  the  failure  of  those  in  charge 
t>f  appellant's  train  to  give  the  signals  required  by  the  section,  supra, 
such  failnre  was  negligence  for  which  she  should  recover,  and  the 
tiuestion  of  whether  there  was  such  negligence  is  one  of  fact  to  be  deter- 
mined by  the  jury  under  proper  instructions  from  the  court.    The  same 
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is  also  true  ^s  -to  the  question  of  contributory  negligence,  which  \» 
not  to  be  presumed  any  more  than  that  negligence  may  be  presumed. 
It  w^s  therefore  left  to  the  jury  to  say  whether  appellee  would  hav« 
been  injured  if  she  had  looked  or  listened  for  the  train,  instead  of 
driving  on  the  crossing  without  taking  such  precaution. 

The  crossing  at  which  appellee  was  injured  is  a  public  crossing 
and  therefore  one  to  which  the  requirements  of  the  statute  quoted  fully 
apply. 

In  L.  &  N.  R.  R.  Co.  v.  Lucas'  Adm'r.,  30  Ky.  Law  Rep.,  359,  it  is 
s&id: 

"A  peremptory  instruction  should  be  denied  when  the  inference  of 
negligence  to  be  deduced  from  proved  or  admitted  facts,  is  such 
as  the  jury  might  fairly  differ  about." 

In  Cahlll  V.  Cin.,  &c.  Ry.  Co.,  92  Ky.,  345,  a  more  elaborate  state- 
ment of  the  same  principle  is  thus  announced: 

"But  to  decide  that  the  failure  of  a  person  to  look  along  a  railroad 
before  attempting  to  cross  it  is,  under  all  circumstances  and  neces- 
sarily, negligence,  would  be  arbitrary  and  without  reason,  for  there 
may  be  evidence  sufficient  to  satisfy  a  person  of  ordinary  carefulness 
that  the  track  is  clear  without  taking  that  precaution,  as  when  be 
knows  it  is  not  the  usual  time,  and  does  not  hear  the  signals  he  knows 
it  is  customary  for  the  company  to  give  or  for  him  to  hear.  A  person 
thus  reasoning  and  acting  it  seems  to  us,  can  not,  upon  principle,  be 
regarded  as  negligent,  even  if  he  does  fall  short  of  the  measure  of 
vigilance  needed  to  prevent  him  being  injured  by  a  passenger  train 
running  behind  time,  at  an  extraordinary  rate  of  speed,  and  without 
signal  of  its  approach." 

The  steadfastness  with  which  this  court  has  adhered  to  the  rule 
stated  in  the  case,  supra,  will  be  made  manifest  by  a  reading  of  tdie 
opinions  in  the  following  cases:  L.  &  N.  R.  R.  Co.  v.  MoUoy's  Adm'r., 
28  Ky.  Law  Rep.,  1113;  L.,  H.  &  St.  L.  Ry.  Co;  v.  Davis,  106  S.  W., 
305;  Hutchison  v.  R.  R.  Co.,  52  S.  W.,  954;  21  Ky.  Law  Rep.,  753;  C. 
&  O.  Ry.  Co.  V.  Vaughn,  97  S.  W.,  774;  L.  &  N.  R.  R.  Co.  v.  Ueltschirs 
Adm'r.,  97  S.  W.,  14,  31  Ky.  Law  Rep.,  931;  L.  &  N.  R.  R.  Co.,  v.  O.- 
Nan's  Adm'r.,  32  Ky.  Law  Rep.. . 

We  do  not  attach  to  appellee's  admission  made  to  Dr.  Kinniard. 
"that  she  heard  the  train  whistle  and  undertook  to  cross  the  track 
and  it  ran  into  her  and  that  she  was  to  blame  herself."  the  impor- 
tance given  it  by  appellant's  counsel.  The  statement  was  made  in 
the  office  of  physician  immediately  after  she  was  injured  and  while 
under  treatment,  and  if,  as  she  testified,  she  was  rendered  unconscious 
by  the  collision,  it  is  more  than  probable  that  she  had  not  fully  re- 
covered her  mental  faculties  at  the  time  of  making  the  admission; 
on  the  trial  she  claimed  to  have  no  recollection  of  making  the  admis- 
sion and  in  effect  denied  iU  However,  the  question  of  whether  she 
made  the  admission  or  was  in  such  a  state  of  mind  as  to  know  what 
she  was  4Vt  the. time  saying,  was  one  for  the  jury,  in  the  light  of  the 
circumstances,  to  decide,  and  therefore,  it  was  properly  allowed  to 
go  to  them.  (L.  &  N.  R.  R.  Co.  v.  Molloy's  Adm'r.,  28  Ky.  T-aw  Rep., 
1113.) 

Consideration  of  the  instructions  leads  us  tQ  the  conclusion  that 
all  of  them  are  substantially  correct  except  number  3,  which  is  as 
follows: 
I  "Although  you  may  believe  from  the  evidence  that  the  plaintiff  was 

negligent  In  attempting  to  cross  said  railway  at  the  time  and  place 
mentioned,  yet  if  you  further  believe  from  the  evidence  that  the 
defendant's  servants  and  agents  in  charge  of  said  train,  after  they 
discovered  the  plaintiff's  danger,  or  with  ordinary  care  could  have 
»  discovered  hc'r  danger,  failed  to  use  ordinary  care  for  the  protection 

of  plaintiff,  and  but  for  said  failure,  if  any,  could  have  avoided  the 
I  injury  to  plaintiff,  if  any,  then  you  will  fihd  for  the  plaintiff  In  the 
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suit!  of  not  exceeding  110,000.  the  criterion  of  damage  being  as  set 
forth  in  instruction  No.  1.  By  negligence  is  meant  the  failure  to 
uso  ordinary  care*,  and  by  ordinary  care  is  meant  such  care  and  cau- 
tion as  a  person  of  ordinary  prudence  might  reasonably  be  ex- 
pected to  exercise  under  like  circumstances." 

Tbere  was  no  evidence  upon  which  to  base  this  instruction,  there- 
fore, it  was  misleading  and  necessarily  prejudicial,  because  it  au- 
thorized the  jury  to  find  &  verdict  for  appellee  upon  a  false  issue  or 
Sn'ound  thnt  did  not  exist.  Appellee;  and  her  daughter  did  not  under- 
take to  state  when  their  pres^'n?^e  near  the  crossing  was  first  dis- 
covered by  appellant's  engineer  and  fireman,  for  they  claimed  not  to 
have  themselves  discovered  the  train  until  it  was  in  the  act  of  strik- 
ing them.  The  only  witnesses  as  to  when  she  was  first  seen  were  the 
engineer  and  fireman  and  they  testified  that  the  train  was  at  the 
time  in  250  feet  of  her.  All  the  testimony  seems  to  be  of  a  kind 
as  to  the  fact  that  appellee  could  not  be  seen  at  or  near  the  crossing 
by  the  engineer  or  fireman  u^tll  the  train  emerged  from  a  cut  near 
the  crossing.  It  is  true  the  evidence  is  somewhat  indefinite  in  regard 
to  tbe  distance  of  this  cut  from  the  crossing.  There  is  an  intimation 
in  the  brief  of  appellee's  counsel  that  the  distance  is  500  feet. 
But  the  testimony  of  the  engineer  and  fireman  seems  to  place  the 
distance  between  the  crossing  and  cut  at  250  feet;  but  whether  250  or 
500  feet  is  the  true  distance,  it  is :  perfectly  manifest  that  it  was  im- 
possible on  the  occasion  of  the  acident  to  stop  the  train  by  the  appli- 
cation of  the  air-brakes  under  520  feet.  So,  if  it  be  assumed  that 
500  feet  is  the  distance  from  the  cut  to  the  crossing  and  that  ap- 
pellee's peril  was  discovered  by  the  engineer  after  the  engine  left  the 
cut  according  to  the  uncontradicted  testimony,  both  of  the  engineer 
and  fireman,  it  was  not  possible  to  stop  the  train  in  time  to  prevent 
it  from  striking  appellee's  bug^ry*  The  undisputed  testimony  of 
these  two  witnesses  was  that^'they  kept  a  constant  lookout  in  ap- 
proaching the  crossing  and  thai  appellee  was  not  seen,  and  could 
not  be  seen  by  them,  until  the  engipe  got  in  250  feet  of  the  cross- 
ing: that  every  effort  possible  was  immediately  made  to  stop  the 
train  to  avoid  running  over  her,  but  without  avail;^  and  that  the  train 
was  not  stopped; under  520  feet. 

On  a  re-trial,  if  the  evidence  is  substantial}y  the  same,  the  instruc- 
tion in  question,  except  the  last  clause  defining  negligence  and  ordi- 
nary care,  should  be  withdrawn  and  rejected.   - 

As  there  must  be  a  re-trial  of  the  case  and^  instruction  No.  1,  as  %o 
tJie  measure  of  damages  is  not  clearly  stated,  'the  court,  in  lieu  of  that 
part   of  it,   should   substitute   the   following: 

"If  you  find  for  plaintiff  you  should  allow  her  such  a  sum  in  dam- 
ages as  you  may  believe  from  the  evidence  will  fairly  compensate 
her  for  the  physical  and  mental  suffering,  if  any  of  either,  and  for 
the  permanent  impairment,  if  any,,  of  her  ability  to  earn  motney,  that 
the  evidence  may  show  were  caused  by  the  negligence,  if  any,  of  ap- 
pellant's servants  complained  of;  also  such  further  sum,  if  any,  not 
exceeding  |35  as  the  evidence  may  show  will  fairly  compensate 
her  for  the  fair  market  value  of  her  buggy,  destroyed  by  appellant's 
train ;  but  the  damages  altogether,  if  any  are  allowed  her,  should  not 
exceed  $10,000."  '   *;1 

As  the  case  must  be  re-trieci,We  decline  to  express  an  opinion 
as  to  whether  or  not  the  veiuiict  on  the  last  trial  was  excessive. 

.We  have  discovered  no  prejudicial  error  in  the  admission  or  rejec* 
tion  of  evidence  on  the  former  trial. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  cause  re- 
manded, for  a  new  trial  consistent  with  the  opinion. 
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SANDLIN  V.  LEXINGTON  RAILWA7  CO. 
(Filed  May  20,  1908--Not  to  be  reported.) 

1.  Street  Cars — Injury  to  Passengers  in  Alighting  Therefrom — ^Ac- 
tion for  Damages — Error  In  Instructions — In  an  action  by  a  passenser 
injured  In  aligl^ting  from  a  street  car,  it  was  error  in  the  trial  court 
to  instruct  the  jury  to  And  for  the  defendant  If  they  believe  from  the 
evidence  that  the  plaintiff  attempted  to  alight  from  the  car  before 
it  was  brought  to  a  standstill  and  while  it  was  in  motion,  and  in  bo 
attempting  to  alight  was  thrown  upon  the  ground. 

2.  Same — Per  Se  Negligence — Intention  to  Alight — Notice  to  Con- 
ductor — Sudden  Increase  of  Speed — Actional  Negligence — ^It  is  not 
per  se  negligence  for  a  passenger  in  a  street  car  to  make  preparations 
to  alight  therefrom  before  it  comes  to  a  standstill  or  to  get  off  be- 
fore it  actually  stops.  When  a  car  has  slackened  its  speed  to  enable 
a  passenger  to  alight  therefrom',  upon  notice  by  him  of  his  purpose 
to  those  in  charge  thereof,  and  it  is  then  running  at  a  rate  of  speed 
that  a  reasonably  prudent  person,  in  the  exercise  of  ordinary  care  for 
his  own  safety,  might  attempt  to  alight,  it  is  negligence  to  suddenly 
and  violently  increase  the  speed  of  the  car  until  the  passenger  bas 
had  reasonable  opportunity  to  alight. 

C.  J.  Bronston  and  Wallace  Muir  for  appellant. 

Stoll  &.  Bush  and  Morton,  Webb  &,  Wilson  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  reversing. 

The  petition,  as  amended,  in  this  case  states  the  cause  of  tkCtlon  of 
appellant,  who  was  plaintiff  below,  in  substance  as  follows:  That  be 
took  passage  upon  one  of  defendant's  cars  at  or  near  its  central  sta- 
tion, to  be  conveyed  to  a  point  on  Jackson  street,  near  the  home 
of  Curtis  Kindred,  and  when  he  Indicated  to  defendant's  employes  in 
charge  of  the  car,  his  desire  to  leave  the  car  at  the  point  of  destina- 
tion. It  was  slackened  in  speed  for  the  purpose  of  allowing  him  to 
alight  therefrom.  That  the  persons  In  charge  of  the  car  had  knowl- 
edge of  the  fact  that  he  was  about  to  alight,  but  whilst  he  was  still 
standing  upon  the  rear  platform  of  the  car,  and  had  moved  towards 
the  step  for  the  purpose  of,  and  with  the  intention  of  alighting,  and 
before  he  could  place  his  foot  upon  the  step  of  said  car,  the  employes 
of  defendant  in  charge  of  said  car,  negligently  caused  the  same  to  sud- 
denly jerk  forward  and  rapidly  increase  its  speed,  thereby  throwinir 
Aim  with  great  violence  from  the  car,  upon  the  street. 

The  appellee  company,  in  its  answer,  denied  all  the  material  aver- 
ments of  the  petition,  and  in  addition  thereto  pleaded  contributory 
negligence. 

Upon  a  trial  before  a  jury,  a  verdict  was  returned  In  favor  of  ap- 
pellee company. 

On  this  appeal,  prosecuted  for  the  purpose  of  obtaining  a  reversal 
of  the  judgment  upon  the  verdict,  the  only  error  complained  of  is  that 
alleged  to  have  been  committed  by  the  trial  judge  in  giving  instruction 
number  three,  which  will  be  hereafter  noticed. 

The  point  on  Jackson  street,  to  which  appellant  desired  to  go  is  near 
the  corfker  of  Breckinridge  street.  The  car  upon  which  he  was  rid- 
ing went  out  Breckinridge  to  Jackson  street,  thence  down  Jackson 
to  Seventh  street.  Appellant  testified  that  when  he  boarded  the  car, 
he  informed  the  conductor  that  he  wanted  to  get  off  near  the  comer  of 
Breckinridge  and  Jackson  streets.  That  as  they  approached  the  house 
of  Kindred,  he  indicated  to  the  conductor  that  he  wished  to  get  off» 
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and  in  response  to  his  signal  the  conductor  rang  the  bell  one  time, 
and  the  motorman  slowed  down  the  car.  That,  assuming  that  the 
c&r  had  been  slowed  down  for  the  purpose  of  allowing  him  to  alight, 
he  took  one  step  forward,  holding  with  his  right  hand  to  the  upright 
post  on  the  rear  platform,  upon  which  he  had  been  riding  and  as  he 
was  in  the  act  of  stepping  from  the  platform  to  the  car  step,  for  the 
purpose  of  getting  off,  and  when  the  car  was  moving  at  a  rate  of 
speed  that  would  have  enabled  him  to  alight  safely,  the  car,  by  signal 
from  the  conductor,,  suddenly  lunged  forward  and  threw  him  upon 
the  back  of  his  head  on  the  macadamized  street 

The  evidence  of  api>ellee's  witnesses  tended  to  establish  the  follow- 
ing facts:  That  the  speed  of  the  car  was  slackened  as  it  came  around 
the  curve  from  Breckinridge  into  Jackson  street;  but  that  no  signal 
was  given  by  any  one  to  stop  on  Jackson  street,  and  the  speed  of  the  car 
as  it  moved  towards  Seventh  street,  gradually  increased  after  it*  came 
into  Jackson  street.  That  when  the  car  reached  a  point  on  Jackson 
street,  nearly  half-way  between  Breckinridge  and  Seventh  streets, 
a  lady  passenger  indicated  to  the  conductor  to  stop  the  car  at 
Seventh  street.  That  the  conductor,  in  response  to  her  signal,  sound- 
ed one  bell,  which  was  the  signal  to  the  motorman  to  stop  at  Seventh 
street,  and  immediately  after  the  signal  was  given,  appellant  hur- 
riedly Jumped  or  stepped  off  the  car,  receiving  the  injuries  of  which 
he   complained. 

Prom  this  summary.  It  will  be  seen  that  the  issue  between  tb» 
parties  is  sharply  defined.  Briefly,  it  may  be  thus  stated:  The  ap- 
pellant's theory  is  that  when  the  car  had  slackened  its  speed  in 
obedience  to  a  signal  given  by  him  to  the  conductor,  to  permit  him 
to  alight  and  he  was  in  the  act  of  getting  off,  or  preparing  to  get 
off,  the  motorman  suddenly  and  violently  started  the  car,  throwing 
the  appellant  to  the  street.  The  theory  of  appellee  is  that  appel- 
lant, without  giving  any  notice  that  he  desired  to  get  off,  jumped 
from  the  car  when  the  speed  had  not  been  reduced,  receiving  the 
injuries  complained  of. 

Wdth  the  evidence  in  this  condition,  the  court  gave  to  the  jury 
the   following   instructions: 

"1.  If  the  jury  believe  from  the  evidence,  that  defendant's  car, 
upon  which  plaintiff  was  riding,  was  being  slowed  down  by  defend- 
ant's employes  in  charge  of  the  car,  for  the  purpose  of  permitting 
plaintiff  to  alight  therefrom;  and  if  the  jury  further  believe  from 
the  evidence,  that  the  plaintiff,  when  said  car  was  slowing  down,  was 
preparing  to  alight  therefrom ;  and  if  the  jury  further  believe  from  the 
evidence,  that  while  plaintiff  was  so  preparing  to  alight,  said  car  was, 
without  notice  to  plaintiff,  and  through  the  negligence  of  said  em- 
ployes, caused  to  suddenly  start  forward  at  an  increased  rate  of 
speed,  and  that  the  plaintiff,  by  reason  of  said  car  being  so  suddenly 
caused  to  start  forward,  was  thrown  from  said  car,  the  jury  should 
find  for  the  plaintiff. 

"2.  The  jury  should  find  for  the  defendant,  unless  the  jury  believe 
from  the  evidence,  that  defendant's  car,  upon  which  plaintiff  was  rld- 
ingj  was  slowed  down  for  the  purpose  of  permitting  plaintiff  to  alight 
therefrom,  and  that  after  it  was  being  so  slowed  down,  and  while 
plaintiff  was  preparing  to  alight  therefrom,  said  car  was  without  notice 
10  plaintiff,  and  through  the  negligence  of  defendant's  employes  in 
charge  of  s&id  car,  caused  to  suddenly  start  forward,  at  an  increased 
rate  of  speed,  and  that  through  said  car  being  so  suddenly  started 
forward  at  such  increased  rate  of  speed,  the  plaintiff  was  thrown  to 
the  ground. 

"3.  The  jury  should  find  for  the  defendant,  if  the  jury  believe  from 
the  evidence,  that  the  plaintiff  attempted  to  alight  from  defendant's 
car  before  said  car  should  be  brought  to  a  standstill,  and  while  said 
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car  was  in  motion,  and  in  so*  attempting  to  alight  he  was  thrown 
upon  the  ground. 

*'4.  Before  the  jury  can  find  for  the  plaintiff,  they  should  believe 
from  the  evidence,  that  th»  plaintiff  was  thrown  from  defendant's  car 
by  reason  of  a  sudden  jerk  or  forward  movemont  of  said  car  &.t  a 
time  when  the  speed  of  the  car  was  reduced  to  an  extent  or  decree 
which  would  reasonably  warrant  an  ordinarily  prudent  person  in  as- 
suming he  could  alight  therefrom-  with  safety,  and  that  such  jerk 
or  forward  movement  of  this  car  occurred  after  the  plaintiff  had 
given  ndtice  to  defendant's  employes  in  charge  of  the  car  to  stop  the 
same  for  the  purpose  of  enabling  the  plaintiff  to  alight  therefrom, 
and  after  the  speed  of  the  car  had  been  reduced  by  the  motorman  for 
the  purpose  of  enabling  the  plaintiff  to  alight  from  the  car.  and  un- 
less the  jury  should  so  find,  they  should  find  for  the  defendant. 

'*5.  If  the  jury  find  for  the  plaintiff,  they  should  find  for  him  in  such 
sum,  in  damages,  not  exceeding  ten  thousand  dollars,  as  will  fairly 
compensate  the  plaintiff  for  any  mental  and  physical  suffering  (if 
there  was  any)  endured  by  him,  by  reason  of  the  injury  resulting  to 
him  from  being  thrown  upon  the  street  from  defendant's  car,  and  also, 
for  any  reduction  of  his  power  to  earn  money — if  there  is  any— caused 
by  any  permanent  injury — if  there  has  been  such  perraanenl  injury — 
resulting  to  the  plaintiff  through  being  thrown  from  defendant's  car." 

Instruction  number  three  is  the  one  complained  of.  Instructions 
one,  two  and  four  presented,  as  we  understand  it,  the  real  issue  the 
Jury  was  called  upon  to  try.  Instruction  number  three  was  In  effect 
a  peremptory  instruction  to  the  jury  to  find  for  appellee,  as  all  the 
evidence  in  the  case  tended  to  establish  that  appellant  attempted 
to  alight  from  the  car  before  it  stopped.  Appellant  so  testified  him- 
self. As  the  jury  were  directed  by  this  instruction  to  find  for  the 
appellee  company  if  they  believe  from  the  evidence  that  the  appel- 
lant attempted  to  alight  from  the  car  before  it  was  brought  to  a 
standstill  and  while  it  was  in  motion,  there  was  no  reasonable  way 
by  which  the  jury  could  avoid  returning  a  verdict  for  the  company. 
Appellant's  case  was  predicated  entirely  upon  the  proposition  that 
he  had  a  right  to  prepare  to  alight  from  and  to  get  off  of  the  car  when 
the  speed  was  reduced  and  the  car  was  running  at  a  rate  that  would 
permit  him  to  alight  in  safety. 

Under  repeated  decisions  of  this  court,  it  is  not  per  se  negligence 
for  a  passenger  in  a  street  car  to  make  preparations  to  alight  trom  a 
car  before  it  comes  to  a  stamdstill,  or  to  get  off  before  the  car  actually 
stops.  When  a  car  has  slackened  its  speed  for  the  piirpose  of  enab- 
ling a  passenger  to  alight  therefrom,  in  obedience  to  notice  by  him 
of  his  purpose  to  the  pefsons  in  charge  of  the  car,  and'thfe  car  is 
runjnlng  at  such  a  rate  of  speed  that  a  reasonably  pradent  person, 
in  "the  exercise  of  ordinary  care  for  his  own  safety,  might  attempt  to 
alight/ it  is' negligence  to  suddenly' and  violently  increase  the  speed 
of  the  car,  until  the  passenger  has  had  reasonable  opportunity  to 
alight  from  the  car.  This  view  is  fully  supported  by  the  following 
cases: ' 

In  Louisville  &  Nashville  Railroad  Co.  v.  Eakin,  20  Ky.  Law  Rep.. 
736,  which  was  an  action  by  the  administrator  of  Eakln'  to  recover 
da:mages  for  his  death  caused  by  being  run  over  by  a  train  from 
which  he  was  attempting  to  alight  while  it  was  in  motion,  it  was 
contended  for  the  company  that  the  attempt  of  decedent  to  alight 
from  the  train  while  it  was  in  motion  was  per  se  negligence,  and  that 
it  could  not  be  held  responsible  for  the  injury  resulting  therefrom. 
But  the  court  rejected  this  view,  and  held — quoting  with  approval 
from   other  authorities,   that: 

"It  can  not  be  said,  as  a  matter  of  law,  that  it  would,  under  all  cir- 
cumstances, be  an  act  of  negligence  for  a  passenger  to  attempt  to 
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alight  from  a  moving  train.  •  •  •  Whether  alighting  from  a  mov- 
ing train  constitutes  negligence  or  not  is  a  fact  to  be  deterniiAed  by 
the  Jary  t^ng  the  case,  taking  into  consideration  all  the  circum- 
stances in  connections  with  the  alighting.  *  *  *  If  the  leap  is 
made  under  such  circumstances  as  that  a  person  of  ordinary  caution' 
and  care  would  not  have  apprehended  danger  therefrom,  then  it  was 
not  such  an  act  of  carelessness  as  would  relieve  the  company  from 
the  responsibility  otherwise  resting  upon  it." 

In  Illinois  Central  Railroad  Co.  v.  Whlttaker,  22  Ky.  Law  Rep., 
395.  it  was  said: 

"The  decided  weight  of  modern  authority  is  that  it  is  not  contri- 
butory negligence  per  se  for  a  passenger  to  voluntarily  alight  from 
a  moving  train;  and  that  ordinarily  it  is  a  question  for  the  jury  to 
determine,  whether  the  passenger,  under  the  circumstances,  acted 
as  a  reasonably  cautious  and  prudent  man." 

In  Central  Passenger  Railway  Co.  v.  Rose,  15  Ky.  Law  -Rep.,  209, 
the  car,  in  obedience  to  a  signal  by  Rose,  slowed  up  for  the  purpose 
of  permitting  him  to  get  on;  and  when  he  got  hold  of  the  rail  and 
started  to  step  upon  the  platform,  the  speed  of  the  car  was  suddenly 
increased,  throwing  him  to  the  ground.  In  response  to  the  plea  of 
the  company  that  he  was  guilty  of  such  contributory  neglect  as  would 
defeat   a  recovery,   the   court   said: 

"We  can  not  say,  as  a  matter  of  law,  that  It  was  contributory  negli- 
gence on  the  part  of  Rose  to  undertake  to  board  a  slowly  moving  elec- 
tric car.  The  rate  of  speed  at  which  It  was  going  on  the  occasion  re- 
ferred to — the  manner  of  attempting  to  board  it  by  Rose,  and  the 
conduct  of  the  persons  in  charge  of  the  car  after  the  peril  was  dis- 
covered, were  matters  put  in  proof  before  the  jury.  Their  province 
was  to  determine  from  the  proof  what  state  of  case  actually  existed, 
and  what  acts  were  or  were  not  negligent  acts,  under  all  the  proof 
and  the  instructions."  To  the  same  effect  is  Belt  Electric  Line  Co.  v. 
Tomlin,  19  Ky.  Law  Rep..  433;  Ford  v.  Paducah  City  Ry.  Co.,  29  Ky. 
Law  Rep.,  753;  Louisville  Railway  Co.  v.  Williams,  30  Ky.  Law  Rep., 
493;  Paducah  City  Railway  Co.,  v.  Walsh,  22  Ky.,  Law  Rep.,  532; 
L.,  H.  &  St.  L.  Ry.  Co.  v.  Coons.  25  Ky.  Law  Rep.,  509;  Bishop 
V.  Illinois  Central  R-.  R.  Co.,  25  Ky.  Law  Rep.,  1363;  Illinois 
Central   Railroad   Co.  v.  Glover.  24   Ky.  Law  Rep.,   1447. 

On  a  re-trial  of  the  case,  instruction  number  three  should  be  omit- 
ted. 

Wherefore,  the  judgment  of  the  lower  court  is  reversed,  with  direc- 
tions for  a  new  trial  in  conformity  with  this  opinion. 
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(Filed  May  29,  1908— Not  to  be  reported.) 

1.  Contract — Action  to  Enforce — Striking  Case  from  Docket — Agreed 
Order — I-ioave  to  Reinstate  Without  Notice — ^Effect  of  Order— In  an 
action  to  enforce  a  contract  for  the  development  of  certain  minerals 
on  la  tract  of  land  "of  any  kind  'except  oil,  g^as  and  salt,"  to  which  an 
answer  was  filed  controverting  the  allegations  of  the  petition,  an 
agreed  order  was  entered  that  "the  plaintiff  hereby  agreed  to  have 
the  case  dismissed  at  the  March  term  of  190>d  of  said  court,  with  leave 
to  re-lnetate  same  at  any  tinie  without  notice  to  defendant  and  the 
defendant  to  pay  all  cost;"  such  agreement  was  not  a  final  order  that 
terminated  the  case,  and  the  plaintiff  had  a  right,  at  the  following 
September  term  of  .the  court,  to  have  the  case  redocketed  without 
notice. 
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2.  Contract  Leasing  Mineral  Rights — xransfer  of  Contract — Rights 
Acquired — Where  a  contract  was  made  by  W.  with  MtG.  leasii]^^ 
him  the  right  to  all  minerals  on  his  land  "of  any  kind  Except  dll, 
gas  and  salt,  which  McG.  transferred  to  B.  and  B.  transferred  it  to 
the  L.  M.  &  P.  Co.,  the  company  tcx>k  the  place  of  B.,  and  assumed 
the  obligations  that  B.  entered  into  which  McG.,  and  McG.  had  the 
right  to  proceed  directly  against  the  L.  M.  &,  P.  Co.,  for  a  breach  of 
the  contract. 

Hodge  &  Hodge  for  appellant. 

Pnank  Rives  for  appellees. 

Appeal  from  Caldwell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  reversing. 

In  December,  1903,  D.  B.  Wdgginton,  in  consideration  of  one  dollar 
and  certain  royalties,  leased  to  appellant,  H.  C  McGoodwin  for  tho 
term  of  twenty  years,  ''the  right  to  all  the   minerals  of  any  kind 
and  rock  or  stone,  except  oil,  gas  and  salt,  which  is  on,  in  or  under 
the   following  described   tract  of  land   situated,  lying   and  being  in 
Caldwell   county,    Kentucky,   •    •    •  containing   261  acres,   more  or 
less.    Now,   in   consideration  of   the   above  lease,   the  second   party 
hereby  binds  himself,  his  heirs  and  assigns,  to  pay  to  the  first  party 
hereto  as  royalties  fifty  cents  per  each  ton  of  flour  spar  of  two  thousand 
pounds;    one  dollar  per  ton   of  two  thousand  pounds  for  lithite  or 
polisihing  stone,  and  one  dollar  for  each  ton  of  two  thousand  pounds 
of  lead  and  zinc  and  ten  per  cent,  of  all  other  minerals  that  may  be 
mined  on  said  land,  and  the  second  party  is  to  have  and  shall  have 
free  Ingress  and  egress,  to,  on,  over  and  from  said  tract  of  land,  and 
shall  have  free  use  and  control  over  so  much  of  the  surface  of  said 
tract  of  land  that  may  be  necessary  to  erect  suitable  buildings  thereon 
and  to  carry  on  the  mining  for  said  minerals  successfully.    Said  sec- 
ond party  binds  himself  to  begin  mining  in  good  faith  on  said  tract 
of  land  between  the  date  hereof  and  1st  day  of  May,  1904,  and  that 
he  will  carry  on  and  continue  said  mining  operations  vigorously  and 
in  good  faith  at  least  six  months  in  each  year*  so  long  as  this  lease 
may  be  in  force,  and  he  shall  keep  a  weigher's  book  of  all  the  weights 
of  all  the  minerals  and  stone  that  may  be  mined  and  taken  from  said 
land,  and  he  shall  make  monthly  reports  thereof  to  the  first  parties,' 
and  at  the  end  of  each  month  or  within  ten  days  thereafter  to  said 
first  parties   all   royalties   due  them  for  minerals  and   stone  mined 
and  taken  from  said  land  during  each  month  previous  thereto.    Said 
books  shall  be  free  and  open  to  inspections  of  the  first  parties  or 
their  agents.    Upon  the  termination  of  this  lease  the  second  party 
or  his  assigns  shall  have  the  right  to  remove  all  machinery,  Ac.,  that 
he  or  they  may  have  placed  upon  said  land.    This  lease  to  be  void 
and  of  no  effect  upon  the  failure  of  the  second  party  or  his  assljgns 
to  comply  with  the  above  stipulation  to -begin  and  carry  on  saJd  mining 
operations  vigorcusly  and  in  good  faith  as  above  set  forth.    The  first 
party  further  .agrees,  and  do  hereby  give  to  the  second  party  or  his 
assigns,  an  option  or  privilege  to  purchase  the  rights  to  all  said  miner- 
als herein  -sbove  named,  and  the  right  to  continue  the  mining  for 
same  on  said  tract  of  land  by  p&ying  to  said  first  parties  the  sum 
of  $40,000  on  Or  before  January,  1909,  and  upon  the  payment  of  said 
sum  the  first  parties  hereby  bind  themselves,  their  heirs  and  admin- 
istrators,   &c.,   to   make  the   second   party   or  his   aeigns  a   general 
warranty  deed  for  all  mineral  stone,  Ac."    ♦    •    ♦ 

On  the  31st  day  of  December,  1903,  McGoodwin.  in  consideration 
of  1200  paid,  and  other  considerations  mentioned,  sold  and  transferred 
to  J.  J.  Boynton,  the  lease  executed  to  him  by  Wigginton.  Boynton 
accepted  the  lease  subject  to  all  the  conditions  and  termjs  therein 
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Bpedfled,  and  'in  addition  thereto  agrees  and  binds  himself,  his 
heirs  and  assigns,  to  pay  to  the  first  party  monthly  ten  per  cent. 
'approximately'  of  the  gross  sales  of  all  the  stone  or  lithite  mined 
on  said  track  of  land.  Said  stone  or  lithite  to  be  prepared  suitably 
for  all  the  uses  fo(r  which  it  may  be  used  before  the  sale  thereof, 
and  when  sold  the  second  party  is  to  pay  monthly  as  above  stated, 
and  shall  pay  monthly  ten  per  cent,  approximately  of  the  gross  sales 
of  all  other  minerals  mined  and  shipped  from  &ald  tract  of  land  under 
said  lease.  A  full  settlement  of  the  ten  per  cent,  shall  be  made  at 
the  end  of  each  six  months.  Said  second  party,  or  his  assigns, 
Bhall  begin  work  under  said  lease  In  good  faith  on  or  before  the  first 
day  of  M«arch,  1904,  and  upon  their  failure  so  to  do,  then  and  in  that 
event  thlfi  assignment  or  contract  shall  cease  and  be  of  no  effect, 
and  said  lease  shall  revert  back  to  the  first  party,  this  31st  day  of 
December,  1903." 

In  January,  1904,  Boynton,  for  a  valuable  consideration,  sold  and 
tarnsferred  to  appellee,  Lusterine  Mining  &  Polishing  Co.,  "the  min- 
eral and  stone  lease  executed  to  him  by  H.  C.  McGoodw.n  and  wife 
on  December  31,  1903,  and  the  same  conveyed  to  H.  C.  McGoodwin, 
by  writing,  dated  December  14,  1903,  ♦  •  •  upon  the  mineral  and 
stone  of  every  kind  and  description  in,  upon  or  under  said  land  men- 
tioned and  described  in  each  of  said  leases.  Said  second  party  takes 
and  accepts  said  lease  subject  to  all  the  conditions  and  terms 
therein  specified,  and  subject  to  the  conditions  and  terms  specified 
in  the  lease  from  D.  B.  Wigginton  and  wife  to  H.  C.  McGoodwin." 

In  October,  1904,  Wigginton  and  appellee  company  entered  into 
a  contract,  which,  after  reciting  the  fact  that  Wigginton  had  thereto- 
fore executed  a  lease  for  twenty  years  to  McGoodwin,  which  McGood- 
win assigned  to  Boynton,  and  Boyuton  to  the  appellee  company,  set 
out  that  "in  consideration  of  one  dollar  cash  in  hand  paid, 
and  the  further  consideration  that  the  same  royalties  and  con- 
siderations set  forth  in  said  original  lease  be  continued  with  excep* 
tion  that  the  royalty  on  the  lithite  or  polishing  stone  shall  be  two 
•dollars  per  ton.  The  said  parties  of  the  first  part  hereby  contract  and 
agree  to  give  to  the  said  Lusterine  Mining  &  Polishing  Co.  a  new 
lease  or  an  extension  of  said  original,  upon  the  same  term«  and  con- 
ditions set  forth  therein,  with  exception  that  royalty  on  lithite  or 
polishing  stone  shall  be  two  dollars  per  ton  instead  of  one  dollar  for 
the  term  or  period  of  twenty  years  with  option  to  extend  another 
twenty  years  at  the  expiration  thereof  of  said  original  lease  either 
by  lapse  of  time  or  failure  to  comply  with  the  terms  and  conditions 
thereof  or  from  any  other  cause,  to  have  and  to  hold  same  unto  the 
vaid  Lusterine  Mining  &  Poli&hing  Co.,  or  its  assigns." 

In  1905,  McGoodwin  filed  his  petition  against  the  appellee  company, 
in  which,  after  reciting  the  leases  before  mentioned,  averred  that  he 
recognized  the  company  as  the  assignee  of  Boynton,  and  looked  to  it 
to  perform  all  the  conditions  stipulated  in  the  Bo3mton  lease.  That 
In  February,  1904,  it  did  a  little  work  towards  developing  the  lease, 
and  again  in  May,  1904,  worked  about  ten  days,  and  in  September 
following,  worked  a  short  time,  and  did  nothing  more  until  December, 
1904,  when  it  again  worked  a  short  time.  And  that  it  had  nx>t  done 
anything  since  December.  That  it  violated  its  contract,  first,  in  not 
oonnnencing  to  work  the  minerals  in  good  faith  before  the  first  of 
March,  1904;  second,  that  it  has  not  at  any  time  mined  for  lithite  or 
polishing  stone  or  any  other  mineral  for  as  much  as  two  months 
since  the  making  of  the  contract;  third,  that  it  has  not  at  any  'Ume 
worked  the  mines  in  good  faith  or  vigorously,  with  a  view  of  making 
them  paying  property;  fourth,  that  it  has  not  kept  a  weigher's  book 
of  any  or  all  the  weights  of  the  minerals  or  stone  that  have  been  mined 
or  taken  from  the  land;  nor  has  It  made  monthly  reports,  or  any 
report   whatever,  to  the   plaintlflE,   McGoodwin,   or  Wigginton;    fifth, 
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that  It  did  not  at  any  time  report  or  pay  to  McOoodwln  ten  per  cent., 
or  any  other  sum,  on  the  gross  sales  of  all,  or  any,  of  the  stone  or 
lithite. 

It  is  further  averred  that  the  comi^any,  instead  of  mining  th«  land. 
and  for  the  purpose  of  practicing  a  fraud  upon  him,  procured  ftt>m 
Wlgginton  and  wife  the  contract  before  mentioned.  That  this  con- 
tract from  Wigglnton  was  obtained  for  the  purpose  of  forfeiting 
the  lease  made  by  Wiggmton  to  McGoodwin.  He  prayed  for  a  Judg- 
ment cancelling  the  contract  between  himself  and  Boynton,  and  asked 
that  the  contract  between  Wigginton  and  the  company  be  set  ^aside, 
and  for  judgment  against  the  company  for  five  thousand  dollars. 

In  June,  1905,  the  company  filed  its  answer,  in  which,  after  tra- 
versing generally  the  averments  of  the  petition,  it  arerred  that  it  had 
carried  out  to  the  best  of  its  ability,  the  contract,  and  had  worked 
the  mines  In  good  faith  and  vigorously,  and  had  made  every  effort 
to  create  a  market  for  the  product  mined  on  the  land,  and  had  gone 
to  great  expense,  time  and  trouble  to  put  said  product  on  the  market. 

It  further  eaid  that  the  chemical  properties  of  the  Lu9(terine 
product  were  practically  unknown  at  the  time  its  company  acquired 
said  lease;  that  the  process  of  reducing  the  stone  in  its  crude  state 
to  an  impalpable  powder  had  required  time  and  money,  but  it  says 
it  has  acquired  formulas,  receipts  for  the  making  of  various  articlps 
of  commerce  out  of  Lusterine  powder;  it  has  installed  a  mill  in  Hop- 
klnsville  at  great  expense,  and  also  established  on  the  leased  prem- 
ises vialuable  machinery,  and  in  all  other  respects  made  a  vliligent 
effort  to  find  a  market  for  the  product,  but  that  McGoodwin  had  ma- 
liciously and  falsely  circulated  and  published  reports  about  the 
company  that  were  calculated  to,  and  did  destroy  its  business  credit, 
and  drive  from  it  the  capital  necessary  for  use  in  the  development 
of  its  properties;  <and  it  had  been  damaged  by  this  conduct  of  Mc- 
Ooodwln in  the  sum  of  five  thousand  dollars,  which  it  pleaded  as  a 
set-oiff. 

In  February,  1906,  the  following  agreement  was  entered  into  be- 
tween McGoodwin  and  the  company:  "The  plaintiff  hereby  agrees 
to  have  the  above  entitled  cause  dismissed  at  the  March  term,  1906, 
of  said  court,  with  leave  to  reinstate  same  at  any  time  without  notice 
to  defendant;  and  defendant,  the  Lusterine  Mining  &  Polishing  Co.. 
agrees  and  binds  itself  to  pay  all  the  costs  of  said  suit,  including  the 
order  of  dismisal." 

This  agreement  to  dismiss  was  based  upon  a  written  agreement 
entered  into  between  the  parties,  but  it  is  not  in  the  record.  At  the 
March  term  of  the  court,  the  following  order  was  entered:  "Ordered 
that  this  action  be  dismissed  as  per  agreeme'ht  filed.  Wherefore,  it 
is  adjudged  by  the*  court  that  the  plaintiff  recover  of  defendant  his 
costs  herein  expended,  for  which  execution  may  issue. 

Afterwards,  on  the  3d  day  of  September,  1906,  this  order  was  made: 
"This  day  came  plaintiff,  H,  C.  McGoodwin,  and  on.  his  motion  it  is 
ordered  that  the  above  entitled  case  be,  and  the  saine  Is  hereby,'  re- 
instated upon  the  docket." 

In  October,  1906,  a  reply  was  filed,  controverting  the  affirmative 
matter  in  the  answer. 

In  November,  1906,  April,  1907,  and  again  in  June,  McGoodwin  filed 
other  amended  petitions,  in  which  he  reiterated  that  the  company  had 
broken  its  contract,  and  set  up  the  breaches  thereoof. 

To  these  various  pleadings  ^  demurrers  were  filed,  but  they  do  not 
appear  to  have  been  acted  upon,  and  an  answer  was  filed  by  the 
company. 

Three  separate  depositions  of  McGoodwin  appear  in  the  record; 
as  do  also  the  depos'tlons  of  J.  H.  Thomptik>n,  and  D.  B.  Wigginton. 

In  November.  1907,  the  following  judgment  was  entered:  "This 
cause  coming  xm  for  trial  and  having  been  submitted  to  the  court 
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ut>on  the  pleadings,  exhibits  and  depositions  filed,  and  th«  court  being 
advised^  after  reading  the  depositions  and  hearing  the  argument  of 
counsel,  upon  consderatlon  of  the  whole  case,  without  regard  to  the 
rulings  of  the  court  upon  demurrers  or  motions  hitherto  made,  it  is 
adjudged  that  the  petition  and  amended  petition,  be,  and  they  are 
hereby,  dismissed  and  defendant  will  recover  of  plaintiff  the  costs 
herein  expended  for  which  execution  may  issue.  To  all  of  which  plain- 
tiff excepts  and  objects,  and  his  objections  being  overruled,  plaintiff 
excepts  and  prays  an  appeal  to  the  Court  of  Appeals,  which  is  granted. 

We  do  not  know  the  ground  upon  which  the  lower  court  reeted  Its 
Judgment,  except  from  the  statement  contained  in  the  brief  for  appel- 
lant, that  the  court  was  of  the  opinion  that  the  agreement  of  February, 
1906,  and  the  order  entered  in  pursuance  thereof,  was  a  final  dispo- 
sition of  the  ca^e.  This  view  is  also  insisted  upon  by  counsel  for 
appellee,  who  argues  that  the  agreed  order  terminated  the  pending 
action  and  if  the  agreement  entered  into  between  the  parties  that 
resulted  in  the  order  dismissing  the  case  was  not  performed,  Mc- 
Goodwln  should  bring  a  new  action  based  upon  the  breaches  of  thTS 
agreement.  We  do  not  consider  the  agreement  under  which  the 
action  was  dismissed  as  a  final  order  or  one  that  terminated  the  case. 
It  expressly  provides  that  the  dismissal  was  with  leave  to  reinstate 
the  action  at  any  time  without  notice.  It  was  not  contemplated  by 
the  parties  that  the  order  of  dismissal  was  a  settlement  of  the  contro- 
versy; but,  on  the  contrary,  that  It  might  be  renewed  at  any  time. 
And  if  the  company  failed  to  comply  with  the  terms  of  the  agreement. 
MoGoodwln  had  the  right  to  have  the  action  placed  on  the  docket 
and  to  set  up,  in  an  amended  pleading,  his  complaint  growing  out  of 
the  company's  breach  of  the  agreement.  This,  we  understand  to  be, 
the  course  he  followed,  and  there  is  some  evidence  tending  to  sup- 
port his  contention. 

Nor  is  the  point  well  taken  that  McGoodwln  would  net  maintain 
an  action  -against  the  company  for  a  breach  of  its'  contract  with 
Boynton,  because  in  its  contract  with  Boynton  it  is  expressly  stipulated 
that  "It  takes  and  accepts  said  lease  subject  to  all  the  conditions 
and  terms  specified  in  the  lease  from  W.  B.  Wigginton  to  McGoodwln.*' 
In  other  words,  the  company  took  the  place  of  Boynton,  and  assume! 
the  obligations  he  entered  into  with  McGoodwln,  hence  McGoodwia, 
for  a  breach  of  the  stipulations  of  the  contract,  had  the  right  to 
proceed  directly  against  It. 

Upon  a  return  of  the  case,  the  appellant  should  be  required  to 
file  an  amended  petition,  setting  out  his  entire  cause  of  action  and 
the  appellee  be  permitted  to  file  an  answer  thereto,  setting  up  its 
entire  defense;  and  such  other  pleadings  may  be  filed  as  are  necessary 
to  complete  the  Issue.  The  parties  may  then  take  such  evidence  in 
support  of  their  respective  contentions  as  they  desire. 

Wherefore,  the  Judgment  of  the  lower  court  is  reversed,  with  di- 
rections for  proceedings  in  conformity  with  this  opinion. 


MYERS,  Ac.  V.  BROWN,  &c. 
(Filed  May  20,  1908— Not  to  be  reported.) 

1.  Land — Oral  Contract  to  Convey — ^Validity  of  Contract— An  oral 
contract  made  by  a  father  with  his  daughter  to  convey  land  to  her 
18  within  the  statute  of  frauds  and  not  enforcible. 

2.  Sale  of  Land  to  Daughter— Deed  Made  but  Not  Delivered— Effect 
— Where  a  deed  made  by  a  father  to  his  daughter  was  never  delivered 
to  the  daughter,  but  remained  in  his  possession  until  his  death,  no 
estate  passed  by  virtue  of  such  deed. 
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3.  Services  of  Daughter— Nursing  Father  and  Grandchildren— Al- 
lowances—Lien  of  Land  not  Conveyed— Where  a  married  daughter 
went  to  her  father's  home  and  performed  valuable  services  in  nu?» 
ing  and  caring  for  his  two  grandchildren,  who  had  tuberculosis  she 
was  entitled  to  compensation  for  such  services,  and  an  allowance  by 
the  lower  court  of  $1,250  was  proper,  and  to  secure  this  sum  she  haa 
a  lien  on  the  205  acres  of  land  which  her  father  put  her  in  possesaioa 
of  under  an  oral  promise  to  make  her  a  deed. 

W.  S.  Pryor,  N.  H.  W.  Aaron  and  J.  Boyle  Stone  for  appellants. 

E.  V.  Puryear  and  Robert  Harding  for  appellees. 

Appeal  from  Casey  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  reversing. 

.n^-  ?•  ^7®^^  ^*®^'  intestate,  in  Casey  county,  Kentucky,  in  the  year 
1904    leaving  surviving  him  as  his  only  children  and  heirs  at   law 
appellant,  W.   M.  Myers,  and   his   three  sisters,   Julia  Brown,    Mary 
Bro^-n  and  Cordelia  Simpson.    W.  M.  Myers  thereafter  qualified  as 
administrator  of  his  father,  and  filed  this  act!t>n  in  the  Casey   Cir- 
cuit Court  for  a  settlement  of  the  estate.    In  his  petition  he  claimed 
that  he  and  his  three  listers  are  the  owners,  as  heirs  of  W.  C   Myers 
of  two  tracts  of  land,  one  of'  them  containing  205  acres,  and  asked 
that  these  two  tracts  o(f  land  be  sold  and  the  proceeds  divided  amx>ng 
those  entitled  thereto,  upon  the  ground  that  the  lands  could  n<xt  be 
divided   without  materially  Impairing  their  value.    He  also   averred 
that  each  of  the  four  children   received   certain   advancements    with 
which  they  should  be  charged.    In  her  answer,  Julia  Brown  denied 
that  certain  sums  for  timber  and  rents,  which  plaintiff  below  claimed 
should  be  charged  to  her,  were  advanced  to  her  by  her  father.     She 
also  claimed  that  her  brother  and  sisters  did  not  own  any  part  of  the 
205  acres  of  land  described  and  sought  to  be  sold  in  the  petition,  but 
averred  tha^  she,  alone,  was  the  owner  thereof,    in  her  answer,  Cor- 
delia Simpson   admits  that   her  father  advanced   her  certain  lands, 
but  denies  that  these  lands  were  of  the  value  of  |2,500,  or  t>f  any  value 
in  excess  of  |2,000,  and  avers  that  she  should  be  charged  only  with 
the  sum  of  |2,000  for  the  lands  advanced.    Julia  Brown  and  Cordelia 
Simpson,   in   their   answers,   denied   that   appellant   correctly   stated 
the  advancements  to  himself.    They  awrred  that,  in  addition  to  the 
sums  named,  aggregating  $2,500.94,  he  should  also  be  charged  with 
$1,000  given  him  by  the  decedent  in  1887  or  1888;  also  a  |70(Miote. 
payable  to  W.  C.  Myers,  and  given  to  him  by  decedent;  also  the  Myors 
and  Lyons  note  of  $700,  with  interest,  given  him  by  decedent;   also 
$600  given  him  by  W.  C.  Myers  in  1899  or  1900,  and  a  $200-note.  with 
its  accrued  interest,  owing  by  him  to  his  father.    In  his  reply,  Myen 
denied  that  he  should  be  charged   with  any  of  these  sums,   except 
$381.11  of  the  Myers  and  Lyons  note. 

The  issues  were  made  up  and  the  case  referred  to  the  master  oom- 
missioner,  to  hear  proof  and  make  report  thereon  to  the  court.  Upon 
the  lling  of  his  report,  exceptions  were  filed  tliereto.  The  case  was 
heard  upon  these  exceptions,  and  the  court  entered  Judgment  charging 
the  parties  with  the  advancements  set  out  below : 
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William  Myers  was  charged  as  follows: 

Myers  and  Lyons  note   $762  50 

Horse  and  calf  120  00 

Sheep   7  50 

Note  and  interest    106  50 

Note  and   interest   570  83 

Nol^  and   Interest 212  00 

Note  and   interest    1,115  00 

Total  chargeable    $2,894  33 

Julia  Brown  was  charged  as  follows: 

Horse  and  cash    $250  00 

Timber    500  00 

Rents  on  her  husband's  land  600  00 

205  acres  of  land    4,000  00 

Total  chargeable    ^- 5,350  00 

Credited  by  board  and  care 1,250  00 

Amount   chargeable    $4,100  00 

Cordelia  Simpson  was  charged  as  follows: 

Cash  and  personal  property  $377  50 

Land    2,400;  OO 

Total    chargeable    $2,835  00 

Mary  Brown  was  charged  as  follows: 

Personal   property    $335  00 

Land    2,500  00 


Total   chargeable    $2,835  00 


The  court  directed  the  commissioner  to  convey  to  Julia  Brown 
the  205  acres  of  land  charged  to  her  at  $4,000.  From  this  judgment 
W.  M.  Myers  appeals.  Julia  Brown  appeals  from  so  much  of  the 
judgment  as  charges  her  with  timber  and  rents  amounting  to  $1,100; 
Cordelii  Simpson  appeals  from  so  much  of  the  Judgment  as  charges 
the  land  advanced  to  her  at  a  value  of  $2,400;  and  Mary  Brown  appeals 
from  so  much  of  the  judgment  as  fixes  the  value  of  her  land  at 
$2,500.  Julia  Brown,  Cordelia  Simpson  and  Mary  Brown  appeal  from 
so  much  of  the  judgment  as  charges  W.  M.  Myers  with  advancements 
amounting  to  only  $2,894.33. 

Julia  Brown  claims  the  205  acres  of  land,  both  by  virtue  of  an 
oral  promise  made  by  her  father  to  convey  the  land  to  her,  and  a  deed 
which  he  executed,  but  never  delivered  to  her.  In  pursuance  to  her 
father's  promise,  she  and  her  husband  moved  to  her  father's  home, 
and  took  care  of  him  and  two  of  his  grandchildren,  affilcted  with  con- 
sumption, for  several  months.  Thereafter,  on  account  of  some  mis- 
understanding with  her  father,  she  moved  away  from  the  home  place. 
The  oral  contract  on  the  part  of  her  father,  to  convey  the  land  in 
question,  was  within  the  statute  of  frauds,  and  on  that  account  is 
not  enforclble.  (Usher's  B&t'or  v.  Flood,  83  Ky.,  553;  Speers,  &c.  v. 
Sewell,  &c..  4  Bush,  239;  Glass  v.  Gaines,  &c.,  13  Ky.  Law  Rep.,  277.) 
Furthermore,  it  appears  that  the  deed,  by  which  it  is  claimed  the 
land  was  conveyed  to  Julia  Brown  remained  in  the  possession  of  the 
intestate  and  was  found  among  his  papers,  and,  as  said  before,  was 
never  delivered  to  Julia  Brown.  That  being  the  case,  no  estate  passed 
by  virtue  of  the  deed  in  question.  (Bell  v.  Farmers'  Bank  of  Ken- 
tucky, Ac,  11  Bush,  34;  Jefferson  County  Building  Association  t. 
Heil.  Ac,  81  Ky.,  513;  Ward  v.  Small's  Adm'r,  90  Ky.,  198-;  Colyer 
y.  Hyden,  Ac,  94  Ky.,  180.)     It  was  error  then  for  the  trial  court 
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to  direct  a  conveyance  of  th«  land  in  question  to  Julia.  Brown.  Upon 
the  return  of  the  case,  if  tiie  court  is  of  opinion  that  the  land  can  not 
be  divided  without  materially  impairing  its  value,  it  should  direct 
that  the  land  be  sold.  Inasmuch,  however,  as  Julia  Brown  went  to 
her  father's  home  and  performed  valuable  services  in  looking  after 
his  wants  and  in  nursing  and  caring  for  his  two  grandchildren  who 
w^re  afflicted  with  tuberculosis,,  we  are  of  the  opinion  that  she  is  en- 
titled, for  such  services,  to  the  allowance  of  $1,250,  made  by  the  trial 
court,  and  to  secure  this  sum  she  has  a  lien  on  the  205  acres  of  land. 

As  to  the  charge  for  timber  and  rent,  made  against  Julia  Brown,  it 
appears  thit  her  father  made  a  conveyance  of  a  certain  tract  of  land, 
which  he  intended  for  his  grandchildren,  to  her  husband,  which  the 
latter  purchased  at  the  price  of  $2,500,  and  executed  his  four  notes 
therefor,  each  in  the  sum  of  |C25.  For  some  reason  or  other,  her 
husband  failed  to  pay  the  notes  as  they  fell  due,  and  the  matter  was 
finally  settled  by  a  reconveyance  of  the  land  to  her  father  and  the 
cancellation  of  the  notes.  The  trial  court  charged  Julia  Brown  with 
the  rent  on  this  place  at  |600,  and  with  |500  for  timber  which  was 
removed  therefrom.  We  are  unable  to  see  upon  what  theory  these 
sums  can  be  charged  as  advancements  to  Julia  Brown.  When  her 
father  elected  to  take  back  the  land  and  cancel  the  nxnes,  he  thereby 
waived  any  claim  he  might  have  against  her  husband  either  for  rents 
or  for  timber  removed.  The  timber  and  rents  were  in  no  sense  advance- 
ments to  Julia  Brown.  Her  father  was  willing  to  take  the  land  back 
and  cancel  the  notes,  and  in  this  way  the  whole  transaction  ^^as 
closed.  The  fact  that  Julia  Brown  indirectly  derived  some  benefit  from 
the  occupancy  of  the  land,  and  from  the  timber  taken  therefrom  during 
the  time  that  it  was  in  possession  of  her  husband,  does  not  alter  the 
case.  These  benefits  came  to  her  indirectly,  just  as  they  would  have 
come  to  the  wife  of  any  other  purchaser  of  the  land  who  failed  to  pay 
for  the  same  and  who  settled  the  whole  transaction  by  a  reconveyance 
of  the  land  to  his  vendor  and  the  cancellation  of  the  notes  executed 
for  the  purchase  price.  We,  therefore,  conclude  that  the  court  erred 
In  charging  Julia  Brown  with  the  sums  of  $600  and  $500,  for  renta 
and  timber  taken  from  the  farm. 

We  shall  next  consider  the  question  of  the  value  of  the  land  ad- 
vanced to  Cordelia  Simpson.  Her  father  fixed  the  value  at  $2,000 
in  the  deed  by  which  the  land  was  conveyed  to  her.  Subsequently 
she  put  improvements  upon  the  land,  of  the  value  of  about  $1,000. 
Thereafter  it  appears  that  the  land  with  the  Improvements  on  it 
sold,  first,  for  $2,475,  then  for  $2,800,  and  again  for  $2,900.  Mrs. 
Simpson's  brother,  W.  M.  Myers,  testified  that  the  land  at  the  time 
her  father  deeded  it  to  her  was  worth  $2,500.  One  other  witness  cor- 
roborates his  testimony.  C.  P.  Brown  testifies  that  the  property,  at 
the  time  of  the  conveyance,  was  worth  $2,000.  John  Elliott  places 
the  same  valuation  upon  the  land.  George  King,  who  purchased  the 
land  with  the  improvements  on  It,  valued  the  land  and  improvements, 
at  the  time  he  bought  the  same,  at  $2,500.  We  are  t>f  opinion  that 
the  decided  weight  of  the  evidence  Is  in  favor  of  the  view  that  the 
land,  at  the  t'me  of  the  conveyance  to  Mrs.  Simpson,  was  worth  only 
$2,000.  It  subsequently  sold  for  more,  but  only  after  the  improve- 
ments had  been  placed  upan  the  farm.  The  trial  court,  therefore, 
erred  in  charging  Mrs.  Slmpeon  with  an  advancement  of  $2,400,  in- 
stead of  $2,000. 

Of  the  advancements  charged  by  the  court  in  its  judgments  to 
W.  M.  Myers,  both  he  and  his  sisters  complain.  As  to  the  various 
itenw,  a  large  amount  of  testimony  was  taken.  Without  attempting 
to  detail  the  evidence,  which  we  have  carefully  considered,  we  may 
say  that  it  leaves  the  mind  in  such  doubt  that  the  judgment  of  the 
chancellor  will  not  be  disturbed. 
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The  court  charged  the  land  advanced  to  Mary  Brown,  in  1896,  at 
$2,500.  It  appears  that  she  received  a  few  more  acres  than  were 
given  to  her  sister,  Cordelia  Simpson;  that  being  the  case,  we  think 
a  fair  valuation  of  Mary  Brown's  land  would  be  $2,200. 

For  the  reasons  given,  the  judgment  on  the  appeal  of  W.  M.  Myers, 
and  also  on  the  appeals  of  Julia  Brown,  Cordelia  Simpson  and  Mary 
Brown,  is  reversed  and  cause  remanded,  with  directions  to  the  trial 
court  to  enter  a  Judgment  in  conformity  with  this  opinion. 


DISTRICT  OF  CLIFTON  v.  PFIRMAN,  &c. 
(Filed  May  20,  1908— Not  to  be  reported.) 

1.  Pleadings — Failure  to  Answer — ^Admissions — Effect — Where  plain- 
tiff in  a  suit  to  subject  land  to  the  payment  of  taxes  failed  to  reply  to 
an  answer  alleging  that  certain  Infants,  who  owned  an  interest  therein, 
were  omitted  as  parties  defendant  and  failed  to  reply  to  answer  of 
the  Infants,  the  averments  of  such  pleadings  must  be  taken  as  true. 

2.  Judgment — Omission  of  Parties — A  judgment  to  subject  land  to 
the  payment  of  taxes  does  not  affect  persons  claiming  an  interest 
thereon  who  were  not  parties  to  the  suit. 

3.  Judgment — Sale — Reversal — Rights  of  Infant  Defendants — Where 
a  judgment  against  infants  for  the  sale  of  land  is  reversed,  the  infants 
may  elect  to  allow  the  sale  to  stand  or  have  it  vacated  and  take  the 
property  by  paying  the  debt  which  was  a  lien  upon  it. 

C.  L.  Raison,  Jr.,  for  appellant. 

John  S.  Rx>ebuck,  Jr.,  for  appellees. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

In  1898  the  appellant  brought  a  suit  in  the  Campbell  Circuit  Court 
against  the  widow  and  children  of  Casper  Pflrman,  alleging,  in  sub- 
stance, that  Casper  Pflrman,  who  died  in  1895,  the  owner  of  a  lot  of 
land  in  the  district,  left  surviving  him  his  only  heirs  at  law,  his  widoiw 
and  children,  the  defendants  in  said  suit.  •  That  under  his  will  his 
widow  was  given  a  life  estate  in  the  lot,  with  lemainder  in  fee  to  his 
his  children.  That  Casper  Pflrman,  before  his  death,  was  indebted 
tt>  the  district  tor  taxes  due  upon  'said  lot,  and  that  his  heirs  were 
also  indebted  for  taxes  upon  it.  The  purpose  of  the  action  was  to 
subject  the  lot  to  the  payment  of  the  taxes  due  by  Pflrman  and  his 
widow  and  children. 

In  this  action  an  answer  was  filed  by  the  "defendants,"  in  which 
they  in  effect  controverted  all  the  affirmative  matter  and  prayed  that 
the  petition  be  dismissed.  It  does  not  appear  that  any  evidence  was 
taken  in  the  case,  but  a  decree  was  rendered,  adjudging  that  the 
district  had  a  lien  upon  the  lot  for  the  taxes  sought  to  be  recovered, 
and  a  sale  of  it  was  ordered  for  the  purpoee  of  satisfying  the  same. 
At  a  sale,  under  this  judgment,  the  lot  was  purchased  by  the  di-s- 
trict  for  the  amount  of  its  taxes.  Afterwards,  the  defendants  in  that 
action  prayed  an  appeal  to  this  court,  and  the  judgment  was  reversed 
because  of  error  in  computing  the  interest  due  upon  the  taxes,  and 
the  case  was  remanded  for  proceedings  in  conformity  with  the  opin- 
ion, which  may  be  found  In  29  Ky.  Law  Rep.,  1004.  Upon  a  return  of 
the  case  to  the  lower  court  the  defendants  filed  a  supplemental 
answer,  in  which  it  was  averred  that  Eknma  Shuckholz,  a  daughter 
of  Casper  Pflrman,  and  who  was  a  defendant  in  the  original  action, 

vol.  33—34 


530  .  DI8T.  OF  CLIFTON  V.  PFIBMAN,  40. 

died  m  1889,  and  before  the  action  was  instituted,  leaving  suryiTiag 
her  aa  her  children  Clara  Shuckhoiz,  an  infant  daughter,  and  Elisa 
Reutler,  and  Lillie  Caldwell.  They  further  averred  that  Charles 
PfirmAn,  a  son  of  Casper  Pflrman,  and  hig  wife,  died  in  1903,  and 
before  the  Judgment  was  rendered,  leaving  two  infant  children.  That 
neither  of  the  children  of  Emma  Shuckholz  or  Charles  Pflrman  were 
parties  to  the  action  in  whlich  the  Judgment  was  rendered  decreeing 
a  sale  of  the  land,  although  each  of  them  owned,  and  now  own,  two- 
sixths  of  the  entire  lot.  The  Infants,  as  well  as  the  adult  children, 
also  filed  an  answer  to  the  merits  of  the  petition,  In  the  action  in 
which  the  lot  was  sold,  and  asked  that  the  Judgment  and  sale  be  set 
aside.  To  these  pleadings  no  answer  was  filed,  so  that  these  aver- 
ments must  be  taken  as  true.  Upon  motion  the  lower  court  set  aside 
the  Judgment  and  sale,  and  awarded  appellees  a  writ  to  place  them 
in  possession  of  the  land  sold  under  the  decree.  This  appeal  is 
facts  hereinbefore  mentioned,  to  be  filed,  and  also  in  setting  aside  the 
ment  and  sale  and  awarding  a  writ  of  possession. 

When  the  judgment  was  rendered,  the  children  of  Emma  Shuckholx 
and  Charles  Pfirman  were  not  parties  to  the  action,  although  they 
owned  a  two-sixths  interest  In  the  lot,  and  it  is  of  course  appa^rent 
that  the  Judgment  did  not  affect  them.  We  are  also  of  the  opinion 
that  the  lower  court  properly  permitted  the  pleading,  setting  up  the 
facts  hereinbefore  mentioned,  to  be  filed,  and  also  (in  setting  aside  the 
Judgment  and  order  of  sale. 

The  point  is  made  for  appellant  that  the  court  erred  in  setting 
aside  the  sale,  because  some  of  the  owners  were  parties  to  the  suit 
and  before  the  court,  and  further  that,  as  the  appeal  in  the  orig^al 
action  WELS  from  the  Judgment  and  not  the  order  confirming  the  sale, 
the  reversal  did  not  have  the  effect  of  disturbing  the  title  or  pos- 
session of  the  purchaser  at  the  judicial  sale. 

It  has  been  held  by  this  court  ihat  when  a  Judgment  is  reversed 
the  reversal  does  not  affect  the  title  or  possession  of  the  purchaser 
at  a  sale  made  under  the  Judgment  before  th<e  reversal,  although,  he 
may  be  the  plaintiff  or  a  party  to  the  action.  (Yocum  v.  Foreman,  14 
Bush,  494;  Blake  v.  Wolfe,  111  Ky.,  840;  Talbott  v.  Campbell,  23  Ky. 
Law  Rep.,  2198.)  But  there  are  exceptions  to  this  rule,  as  may  be 
seen  from  an  examination  of  the  cases  of  Baker  v.  Baker,  87  Ky.. 
461;  Spicer  v.  Seale,  20  Ky.  Law  Rep.,  1869.  The  principle  announced 
In  the  Tocum  case  has  been  further  modified  in  the  cases  of  Kav- 
anaugh  v.  Wilson,  22  Ky.  Law  Rep..  476;  Hess  v.  Deppen,  31  Ky. 
Law  Rep.,  15.  It  is  not,  however,  necessary  here  to  do  more  than 
mention  these  cases  as  Illustrating  that  the  purchaser  at  a  Judicial 
sale  who  is  the  plaintiff  or  a  party  to  the  action  in  which  the  Judgment 
is  rendered,  will  not,  in  every  instance,  be  permitted  to  hold  the  prop- 
erty purchased  without  in  some  way  accounting  to  the  Judgment 
creditor  when  the  judgment  is  reversed.  And  we  have  no  hesita- 
tion in  declaring  that  if  a  Judgment  against  infants  is  reversed  the 
purchaser,  if  he  be  the  plaintiff  or  a  party  to  the  action,  will  not  be 
permitted  to  hold  against  their  interest  real  property  bought  under 
it  at  a  Judicial  sale.  In  such  case  the  infants  may  either  elect  to  allow 
the  sale  to  stand  or  they  may  have  the  sale  set  aside  and  take  the 
property  upon  the  payment  of  the  debt,  which  is  a  Hen  upon  It. 

It  is  the  especial  duty  of  the  chancellor  to  guard  the  interests  of 
Infants,  and  the  law  has  carefully  provided  that  their  rights  shall 
be  protected.  .  Under  section  518  of  the  Civfl  Ctxie  the  lower  court 
is  given  the  power,  after  the  term  at  which  a  judgment  has  been  ren- 
dered, to  vacate  it  upon  the  application  of  Infants;  and  when,  uponn 
their  application,  regularly  and  properly  made,  the  Judgment  decree- 
ing a  sale  of  their  land  is  set  aside,  the  sale  should  also  be  set  aside, 
to  the  end  that  no  injustice  may  he  done  them.  The  relief  would  be 
very  inadequate  and  oftentimes  wholly  insufficient  if  the  Judgment 
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alone  should  be  set  aside  but  the  property  sold  under  it  be  taken  from 
the  Infants. 

In  answer  to  the  argument  of  counsel  for  appellant  that  some  of 
parties  were  adults,  and  although  it  might  be  proper  to  set  aside  the 
judgment  and  sale,  so  far  as  the  infants  were  concerned,  it  was  not 
proper  to  do  so  as  to  the  adults.  It  may  be  said  that  the  judgment 
was  an  entirety.  The  land  sold  was  indivisible.  The  sale  could  not 
be  set  aside  in  part.  The  interests  of  the  infants  would  be  preju- 
diced by  a  partial  vacation  of  the  judgment  and  sale;  and  the  court 
correctly  set  aside  both.  All  t>f  the  parties  in  interest  are  now  pre- 
sumably before  the  court.  If  not,  they  can  be  brought  in.  The  court 
ha«  referred  the  matter  to  the  commissioner  to  ascertain  the  amount 
due,  and  when  it  is  determined,  unless  the  defendants  pay  the  same, 
the  property  may  be  sold  to  satisfy  the  debt. 

The  judgment  of  the  lower  court  is  afflrmen. 


BRADSHAW  V.  BUTLER. 
(Filed  May  29,  1908—Not  to  be  reported.) 

1.  Wills — Devisee — Claiming  For  and  Against  the  Will — One  can 
not  claim  property  under  a  will  and  also  claim  compensation  for 
improvements  against  the  will.  Having  elected  to  take  under  the 
will  the  devisee  can  not  claim  contrary  to  the  will. 

2.  Same  —  Life  Estate  —  What  remains  —  Construction —  Testator, 
by  his  will,  devised  (1)  that  his  debts  be  paid;  (2)  that  |5,600  of  his 
estate  be  divided  equally  to  his  ten  brothers  and  £fUters;  and  (3) 
all  the  remainder'  of  his  estate  of  every  kind  to  his  wife  for  and 
during  her  life,  and  at  her  death  to  his  daughter  Grace;  but  shxmld 
Grace  die  without  issue,  then  what  remains  of  his  estate  shall  go 
one-half  to  his  brothers  and  sisters  and  one-half  to  the  brothers 
and  sisters  of  his  wife;  (4)  "I  authorize  my  wife  to  sell  and  convey 
any  or  all  of  my  real  estate,  and  to  pass  the  fee^simple  title  to 
same.'*  Held — That  the  expression  "what  remains  on  my  estate" 
can  not  be  held  to  amplify  the  estate  given  to  his  wife  nor  can  the 
power  of  sale  confer  upon  the  wife  the  right  to  encroach  upon  the 
principal  of  the  estate. 

3.  Same— "Dying  Without  Children"— Estate  for  Life— Restriction- 
Where  an  estate  is  devised  to  one  for  life  with  remainder  to  another, 
with  the  provision  that  if  the  remainderman  should  die  without 
children,  or  issue,  then  to  a  third  person,  the  rule  is  that  the  words 
"dying  without  children  or  issue,"  are  restricted  to  the  death  of 
the  remainderman  before  the  determination  of  the  particular 
estate. 

N.  H.  W.  Aaron  for  appellant  Bradshaw. 

Montgomery   &   Montgomery  for   Smith  and  others. 

James  Garnett  and  W.  W.  Jones  for  appellee  Butler. 

Appeal  from  Adair  Circuit  Court. 

Opinion  of  the  court  by  William  Rogers  Clay,  Commissioner,  re- 
versing. 

John  W.  Butler  died,  testate,  a  resident  of  Culumbia,  Kentucky, 
in  July,  1905.  Prior  to  his  death,  he  made  a  will  in  January,  1905, 
one  in  February,  1905,  and  one  in  March,  1905.  The  March  will 
was  probated  by  the  Adair  County  Court.    Appellant  and  an  adopted 


532  BRADBHAW  V.  BUTLER. 

daughter,  and  the  brothers  and  sisters  of  said  Butler,  prosecuted  an 
appeal  to  the  Adair  Circuit  Court  from  the  order  of  the  county 
court  probating  the  March  will.  On  the  trial  of  this  appeal  the 
March  will  was  rejected  and  the  will  made  in  February  was  pro- 
bated, as  the  last  will  of  John  W.  Butler.  From  that  judgment 
an  appeal  was  prosecuted  to  this  court,  and  the  judgment  affirmed. 
The  opinion  may  be  found  in  30  Ky.  Law  Rep.,  1249. 

This  suit  was  brought  by  Bettie  W.  Butler,  widow  of  John  W. 
Butler,  and  devisee  under  his  will,  to  obtain  a  construction  of  the 
will,  and  to  recover  the  value  of  bonds  and  coupons  amounting  to 
about  |1,500,  which  she  claims  to  have  furnished  her  husband  in 
the  years  1896  and  1897,  at  his  special  instance  and  request,  to  put 
in  a  house  and  improvements  he  was  then  building  on  a  lot  in 
Columbia,  Kentucky.  She  also  seeks  to  recover  interest  on  the 
same  from  the  time  it  was  furnished,  the  whole  aggregating  $2,- 
731.35,  and  to  be  adjudged  a  lien  against  the  house  and  lot  to  secure 
the  payment  of  the  same.  She  occupied  this  property  with  the  fam- 
ily until  her  husband's  death,  and  has  since  occupied  it  as  his  devisee 
under    the    following   will,    which   was   probated   as   set   out    above: 

"I,  John  W.  Butler,  of  Adair  county,  make  and  publish  this  my 
last  will  and  testament,  hereby  revoking  all  former  wills  made 
by  me. 

"1st.  I  direct  that  all  my  just  debts  and  funeral  expenses  be 
paid. 

"2d.  I  will  and  devise  to  my  brothers  and  sisters,  who  are  liv- 
ing, and  to  the  heirs  of  those  who  are  dead,  the  sum  of  five  thousand 
dollars,  to  be  divided  between  them,  that  is,  one-tenth  to  my 
brothers  and  sisters  who  are  living,  and  one-tenth  to  the  hieirs  of 
each  of  my  brothers  and  sisters  who  are  dead.  These  sums  are  to 
be   paid   to  them  by  my  executor. 

"3d.  I  will  and  devise  to  my  beloved  wife,  Bettie  W.  Butler,  for 
and  during  her  life,  all  the  remainder  and  residue  of  my  estate  of 
every  kind,  real  and  personal  and  mixed.  Including  my  farm  of 
192  acres,  which  was  conveyed  to  me  by  W.  B.  FYazer,  and  at  her 
death  to  our  daughter,  Grace  Butler  Bradshaw;  but  should  our 
said  daughter,  Grace  Butler  Bradshaw,  die  without  issue,  then  what 
remains  of  my  estate  shall  be  divided  in  two  equal  parts,  and  one- 
half  thereof  shall  go  to  my  brothers  and  sisters  and  their  heirs,  &s 
directed  in  the  second  clause  of  this  will,  and  the  other  half  shall  go  to 
the  brothers  and  sisters  of  my  said  wife,  or  to  their  heirs. 

"4th.  I  authorize  my  wife  to  sell  and  convey  any  or  all  of  my 
real   estate   and   to  pass  the  fee-simple  title   to   same. 

"5th.  I  appoint  my  wife,  Bettie  W.  Butler,  executrix  of  this  my 
last  will,  and  request  that  she  be  permitted  to  qualify  without 
security. 

"Executed  as  my  last  will  and  testament,  this  20th  day  of  Feb- 
ruary, 1905.  (Signed)    "JOHN  W.  BUTLER. 

Witnesses:  "R  F.  PAUL,  W.  A.  COFFEY." 

On  submission  of  the  case  the  chancellor  adjudged  (1)  that  ap- 
pellee, Bettie  W.  Butler,  recover  of  the  estate  of  her  hushand  the 
sum  of  $1,500,  with  interest  thereon  from  the  21st  day  of  Janu- 
ary, 1897;  (2)  That  in  addition  to  the  income  of  the  estate  she 
was  entitled  to  use  the  principal,  if  necessary  for  her  reasonable 
comfort  and  support.  (3)  That  the  expression,  "but  should  our  said 
daughter,  Grace  Butler  Bradshaw,  die  without  issue."  refers  to  her 
death  without  Issue  durthg  the  life-time  of  Mrs.  Bettie  W.  Bntler. 
and  that  Grace  Butler  Bradshaw  took  a  fee-simple  estate  In  the 
property  devised.  FYom  so  much  of  the  judgment  as  gave  to  Mrs. 
Butler  a  recovery  for  the  $1,500  and  interest,  and  adjudged  that 
she   was   entitled   to   encroach   upon   the   principal    of   the   estate. 
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Grace  Butler  Bradshaw  has  prosecuted  this  appeal;  from  so  much 
of  the  judgment  as  adjudged  that  Grace  Butler  Bradshaw  takes 
au  absolute  estate  in  remainder  of  the  property  devised,  the  de- 
fendants, Sallle  F.  Smith  and  others— the  brothers  and  sisters  of 
John    W.    Butler — have    also    appealed. 

It  appears  from  the  record  in  this  case,  that  Mrs.  Butler  had  some 
property  which  had  been  given  to  her  by  her  father;  that  the  sum 
which  she  had  amounted  to  about  |1,500,  and  was  used  in  construct- 
ing the  house  in  question.  It  seems  that  J.  W.  Butler  preferred  to 
build  on  his  farm;  but  his  wife  and  adopted  daughter  insisted  that 
he  build  on  the  lot  In  town.  As  an  inducement  to  his  building  in 
town,  Mrs.  Butler  agreed  to  furnish  a  portion  of  the  money  neces- 
ary  for  that  purpose.  Passing  the  question  of  the  competency  of 
her  testimony,  it  appears  from  her  own  statement  that  her  husband 
said:  "I  am  building  this  house  for  you;"  to  which  she  responded: 
"Put  my  money  in  it;  that  is  all  right;  I  would  as  leave  have  it  in 
a  house  as  any  where  else."  No  where  in  the  record  does  it  appear 
that  he  promised  to  repay  the  money,  or  to  convey  the  house  and 
lot  to  Mrs.  Butler.  Indeed,  the  very  basis  of  the  latter's  claim 
shows  that  she  does  not  rely  on  an  express  contract.  The  account 
which  she  filed  in  this  case  says:  "To  money  furnished  to  John  W. 
Butler  in  the  years  1896  and  1897,  at  his  special  instance  and  re- 
quest, for  the  purpose  and  which  said^  money  was  used  by  him  to 
build  a  two-story  brick  house  and  Improvements  on  his  lot,  «  «  « 
with  the  understanding  and  agreement  between  us  that  said  house 
and  lot,  with  the  Improvements,  should  be  mine»  but  which  was 
never  conveyed  to  me  by  deed,  and  on  which  account,  he  became  in- 
debted to  me  in  the  full  amount  of  the  money  so  furnished  and  the 
interest,"  ftc.  Col.  Butler,  one  of  the  witnesses,  states  that  Judge 
Butler  said  the  house  was  to  be  Grace  Butler  Brf.dshaw'8  after 
Mrs.  Butler  got  through  with  it. 

We  think  the  facts  of  this  case  bring  it  within  the  rule  laid  down 
in  Nail,  ftc.  T.  Miller,  95  Ky.,  448,  and  that  Mrs.  Butler  was  to  find 
her  reimbursement  for  the  money  furnished  by  her  for  the  con- 
struction of  the  house  in  the  location  which  she  preferred  and  in  the 
future  use  and  enjoyment  of  the  house.  Furthermore,  it  appears 
that  Judge  Butler,  as  a  matter  of  fact,  did  actually  devise  the 
pfeinises  in  question,  to  Mrs.  Butler  for  life.  This  was,  in  efTect,  a 
compliance  with  his  promise  when  he  said,  as  claimed  by  Mrs. 
Butler,  "I  am  building  this  house  for  you."  But  even  if  this  be  not 
true,  Mrs.  Butler  could  not  claim  the  property  under  the  will  and 
also  claim  compensation  for  improvements  against  the  will.  The 
two  claims  are  inconsistent,  and  having  elected  to  take  the  prop- 
erty under  the  will,  she  can  not  claim  contrary  to  the  will.  (Gen- 
try, &c.  v.  Gentry,  77  S.  W.,  1115;  Morrison,  &c.  v.  Fletcher,  119 
Ky.,  488.)  The  trial  court,  therefore,  erred  in  giving  Mrs.  But- 
ler Judgment  for  the  |1,500  and  interest. 

The  next  question  is:  Has  Mrs.  Butler  the  right  to  encroach  upon 
the  principal  of  the  estate?  The  language  of  the  will  is  cer- 
tain and  explicit.  The  estate  is  given  to  Mrs.  Butler  for  and  dur- 
ing her  life.  The  fact  that  the  testator  afterwards  used  the  ex- 
pression "what  remains,"  &c.,  can  not  be  held  to  amplify  the  estate 
given  to  his  wife.  Nor  do  we  think  that  the  power  of  sale  given  in 
the  fourth  clause  conferred  any  authority  upon  Mrs.  Butler  to  en- 
croach upon  the  principal  of  the  estate.  By  the  fifth  clause  she  was 
appointed  executrix.  We  think  these  two  clauses  should  be  con- 
strued together,  and  that  the  power  given  by  the  fourth  clause 
was  solely  for  the  purpose  of  enabling  Mrs.  Butler  to  sell  the  prop- 
erty for  the  purpose  of  paying  the  debts  and  other  charges  against 
the  estate.    In  no  event  could   it  be   construed   to   enlarge   the   in- 
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terest  she  was  to  receive;  that  was  definitely  fixed  by  the  expreBslon 
"for  and  during  her  life."  We.  therefore,  conclude  that  the  judg- 
ment of  the  chancellor,  in  holding  that  she  could  encroach  upon  the 
principal  of  the  estate,  was  erroneous. 

The  last  question  involved  is  the  character  of  the  estate  devised 
to  Grace  Butler  Bradshaw.  While  it  is  true,  as  contended  by  coun- 
sel for  Sallie  F.  Smith  and  others,  that  the  cardinal  rule  of  con- 
struction of  wills  is  to  arrive  at  the  intention  of  the  testator,  yet 
in  seeking  the  intention  of  the  testator  we  must  construe  the  lan- 
guage of  the  will  in  the  light  of  the  uniform  rules  of  interpretation 
adopted  by  this  court.  In  a  long  line  of  decisions,  this  court  has 
held  that,  where  an  estate  is  devised  to  one  for  life,  with  remainder 
to  another,  with  the  further  provision  that  if  the  remainderman 
should  die  without  children  or  issue,  then  to  a  third  person,  the 
rmle  is  that  the  words  "dying  without  children  or  issue*'  are  re- 
stricted to  the  death  of  the  remainderman  before  the  termination 
of  the  particular  estate.  (Merchantile  Bank  of  New  York  v.  Bal- 
Itird's  Ass'ee,  83  Ky.,  481;  Ferguson,  &c.  v.  Thomason,  &c.,  87  Ky., 
519;  Pruitt,  &c.  v.  Holland,  92  Ky.,  641;  Harvey,  &c.  v.  Bell,  &c., 
118  Ky.,  512.) 

For  the  reasons  given,  the  judgment  on  the  appeal  of  Sallie  F. 
Smith  and  others,  is  affirmed;  and  the  judgment  on  the  appeal  of 
Grace  Butler  Bradshaw  is  reversed  and  cause  remanded,  with  direc- 
tions to  enter  a  judgment  in  conformity  with  this  opinion. 


SOUTH  COVINGTON  &  CINCINNATI  STREET  R'Y.  CO.  v.  QUINX. 

(Filed  May  21,  1908— Not  to  be  reported.) 

Street  Railways — Denying  Passenger  a  Transfer  Ticket — Compell- 
ed to  Walk  Home — Damages  Recoverable — ^Where  a  little  girl  eleven 
years  old,  In  traveling  from  Ludlow  to  Newport,  a  distance  of 
several  miles,  had  to  change  cars,  and  was  entitled  to  a  transfer  in 
making  the  exchange,  which  she  demanded,  but  was  refused  by  the 
conductor,  and  by  reason  thereof  she  was  compelled  to  walk  alone 
to  her  home  late  in  the  evening  for  several  miles  through  an  ixd- 
frequented  part  of  the  way,  she  was  entitled  to  recover  damages 
for  being  refused  a  transfer  ticket,  and  a  verdict  for  $425  was  not 
excessive  under  the  facts  shown. 

.Ernst   ft  Cassatt  for  appellant. 

B.  F.  Graziani  and  H.  D.  Gregory  for  appellee. 

Appeal  from  Kenton  Circuit  Court,  Law  and  Equity  Division. 

Opinion    of   the    court   by   Judge    Hobson,    affirming. 

In  October,  1903,  Catherine  Quinn,  a  little  girl  eleven  years  old. 
who  lived  at  Ludlow,  Ky.,  went  to  school  in  Newport,  Ky.  Sbe 
took  a  street  car  in  Ludlow  which  carried  her  to  Fourth  and  Madi- 
son streets  in  Covington.  There  she  was  given  a  transfer  and  took 
the  Newport  car,  which  carried  her  to  Newport.  In  the  evening, 
when  she  went  home,  she  took  a  car  in  Newport,  and  when  she  got 
to  Fourth  and  Madison  streets  in  Covington,  was  transferred  to 
the  other  car  for  Ludlow.  She  paid  her  fare  on  the  first  car  al- 
ways and  was  given  a  transfer  to  the  other  car.  She  had  gone  to 
school  in  this  way  for  some  time  when,  as  she  was  going  home  in 
October,  one  afternoon,  after  taking  the  car  in  Newport,  she  p&id 
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her  fare  and  asked  the  conductor  for  a  transfer  to  Ludlow.  He 
said,  *'A11  right,  after  a  while."  iWhen  the  car  got  to  the  Licking 
River  bridge,  and  he  had  not  yet  given  her  the  transfer,  she  asked 
for  it  again.  He  then  did  not  make  any  reply,  just  looked  at  her 
and  went  on.  When  the  car  reached  Fourth  and  Madison  streets 
when  she  went  to  get  off,  she  said  to  the  conductor,  "Please  give 
me  a  transfer."  In  a  loud  Insulting  tone  he  said  to  her,  "Get  off, 
I  have't  time  to  bother  with  you."  At  this  she  got  off  the  car,  and 
not  having  a  transfer  for  the  Ludlow  car,  did  not  get  on  it.  She 
did  not  know  what  to  do.  It  was  a  dark  afternoon  and  she  under- 
took to  walk  home,  following  the  line  of  the  street  car  track.  It  took 
her  about  an  hour  and  a  half  to  get  home.  For  a  part  of  the  way 
there  were  no  houses  and  the  way  was  muddy.  She  became  fright- 
ened and  ran.  When  she  reached  home,  she  was  in  a  bad,  nervous 
condition,  and  a  doctor  was  sent  for.  She  was  sick  in  bed  for  a  week 
and  was  unable  to  go  to  school  for  half  the  time  that  winter.  This 
suit  was  brought  to  recover  for  her  injuries.  The  circuit  court 
dismissed  the  petition,  but  on  appeal  to  this  court,  the  petition 
was  held  sufficient.  (Quinn  v.  South  Covington  &  Cincinnati  Street 
Ry.  Co.,  30  Ky.  Law  Rep.,  15.)  On  the  trial  of  the  case  the  plain- 
tiff introduced  witnesses  showing  the  facts  above  stated.  The  de- 
fendant declined  to  introduce  any  evidence.  The  court  instructed 
the  jury,  in  substance,  that  if  the  defendant  carried  passengers  from 
Newport  to  Covington  and  thence  by  transfer  on  its  Ludlow  line  to 
Ludlow,  Ky.,  the  passenger  paying  the  fare  on  the  first  car,  and 
when  the  fare  was  paid  receiving  a  transfer  to  Ludlow,  and  that 
the  plaintiff  paid  her  fare  and  requested  the  transfer  to  Ludlow 
to  which  she  was  entitled,  and  the  conductor  refused  to  give  her 
the  transfer,  and  by  reason  of  his  failure  to  do  so  she  was  com- 
pelled to  walk  from  Fourth  and  Madison  streets  in  the  city  of 
Covington  to  her  home  in  Ludlow,  Ky.,  and  in  doing  so  became  fright- 
ened and  was  made  sick  and  suffered  physical  or  mental  pain,  they 
should  find  for  her  a  fair  compensation  for  such  of  these  things 
as  were  the  direct  and  proximate  result  of  the  defendant's  refusal 
to  give  her  the  transfer.  The  jury  found  for  her  in  the  sum  of 
$425,  and  the  defendant  appeals. 

It  is  insisted  for  the  defendant  that  the  proof  does  not  show  that 
the  plaintiff  was  on  one  of  its  cars  or  paid  the  fare  to  one  of  its 
conductors.  It  is  urged  for  the  plaintiff  that  these  matters  are 
not  put  in  issue  by  the  answer.  The  circuit  court  seems  to  have 
taken  the  plaintiff's  view  of  the  pleadings,  but  aside  from  that 
we  think  the  evidence  is  sufficient  to  show,  prima  facie,  that  the 
transaction  occurred  on  one  of  defendant's  cars.  The  plaintiff  tes- 
tifies that  she  was  on  one  of  the  Covington  and  Newport  ca>rs; 
that  these  were  the  cars  she  always  traveled  on  and  on  which  she 
was  always  given  a  transfer.  The  answer  of  the  defendant  admits 
that  it  ran  a  line  of  cars  between  Newport  and  Covington  and  be- 
tween Covington  and  Ludlow;  and  it  not  appearing  that  any  other 
company  ran  cars  between  these  points,  the  proof  that  the  trans- 
action occurred  on  the  cars  running  between  these  points  and  on 
the  line  which  the  plaintiff  traveled  upon  on  other  days,  is  suffi- 
cient, prima  facie,  evidence  to  show  that  she  was  on  the  defendant's 
line. 

It  is  also  insisted  that  no  recovery  should  be  allowed  for  the 
nervous  injury  to  the  child  from  her  becoming  frightened  or  for  the 
sickness  or  suffering  caused  by  her  running  home.  From  the  fact 
that  she  got  home  about  a  quarter  after  five,  it  is  evident  that  she 
need  not  have  run  to  get  home  before  night.  But  it  was  a  dark 
evening  and  the  child  may  not  have  known  how  long  it  would  be 
before  dark,  and  as  the  outskirts  of  any  town  about  nightfall  are 
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Hsually  not  a  safe  place  for  a  girl,  we  can  not  say  that  it  was 
unreasonable  that  she  became  frightened  and  did  not  walk  home 
leisurely.  If  she  had  been  a  grown  person,  we  would  not,  under 
ordinary  circumstances,  approve  ttie  recovery  allowed  by  the  circuit 
court;  but  here  was  a  child,  eleven  years  old,  set  down  on  the  street 
comer  of  a  city  in  which  she  did  not  live,  several  miles  from  home, 
without  any  means  to  get  home  and  without  protection.  The  con- 
ductor of  the  car  was  Informed  several  times  by  the  child  that  slie 
wished  a  transfer  to  Ludlow.  He  could  see  by  her  looks  that  slie 
was  &  school  girl  returning  home,  and  could  not  but  know  that  she 
was  asking  a  transfer  to  go  home.  She  was  alone  and  carriers  are 
under  a  peculiar  obligation  to  children  traveling  alone  in  their 
vehicle. 

In  C.  &  O.  R.  R.  Co.  V.  Lynch,  28  Ky.  Law  Rep.,  467,  the  plain. 
tifT  was  a  girl,  fifteen  years  old,  living  at  Brighton,  six  miles  from 
Lexington,  and  went  to  Lexington  to  school  on  the  train  every 
morning  returning  about  six  o'clock  In  the  afternoon.  On  October 
1st,  she  took  the  train  for  home;  the  conductor  took  her  ticket, 
but,  by  mistake,  took  it  to  be  a  ticket  for  Chilesburg,  which  is  nine 
miles  from  Lexington.  He  did  not  stop  the  train  at  Brighton,  and 
when  they  were  about  one-half  way  between  Brighton  and  Chiles- 
burg, she  called  his  attention  to  the  fact  that  he  had  passed  her 
station,  asking  him  to  take  her  back  to  Brighton.  This  he  refused 
to  do.  When  the  train  got  to  Chilesburg  he  had  her  to  get  oft  and 
left  her  standing  on  the  platform  without  any  acquaintance,  in  the 
dark.  As  she  had  no  money,  she  set  out  and  walked  home.  She 
became  very  much  frightened  and  was  sick  for  some  time.  She  sued 
and  recovered  a  verdict  for  $250.  On  appeal  the  judgment  was 
affirmed.  The  testimony  of  the  conductor  in  that  case  was  in  con- 
flict with  the  testimony  of  the  passenger.  He  said  that  he  told  the 
agent,  Mr.  Warnock,  to  take  care  of  the  young  lady.  In  affirming 
the  judgment,  the  court  said: 

"The  conductor  could  see  that  the  girl,  with  her  school  books, 
was  placed  in  a  very  embarrassing  i>osition.  She  did  not  know 
Warnock  or  know  anything  about  him.  He  did  not  tell  her  at  any 
time  that  he  would  have  Warnock  send  her  home,  nor  did  he  tell 
her  who  Warnock  was,  or  put  her  in  his  care.  If  he  went  off  and 
left  the  girl  standing  on  the  platform,  where  she  knew  nobody, 
without  making  any  arrangement  for  her,  his  conduct  was  very 
reprehensible.  The  girl  had  no  clothes  with  her  for  the  night; 
she  had  no  money;  there  was  not,  so  far  as  appears,  any  hotel  or 
boarding  house  there  but  there  was  a  livery  stable  at  which  a 
vehicle  could  be  hired  though  it  does  not  appear  that  she  knew 
this,  and  it  was  a  question  for  the  jury  whether  she  acted  as  might 
be  reasonably  expected  of  one   in  her  situation   at  her  age.'' 

That  case  is  very  similar  to  the  one  now  before  us.  If  the  plain- 
tiff was  entitled  to  be  carried  to  Ludlow  for  the  fare  which  she  paid 
the  conductor,  and  it  was  the  duty  of  the  conductor  to  give  her  a 
transfer,  the  case  would  not  be  substantially  different  if  she  had 
had  a  ticket  for  Ludlow  and  the  conductor,  after  taking  up  her 
ticket,  had  set  her  off  at  the  corner  of  Fourth  and  Madison  streets 
in  Covington.  She  could  not  get  upon  the  other  car  without  any 
transfer  as  she  had  no  money.  Under  the  evidence,  the  plaintiff 
was  entitled  to  be  carried  from  Newport  to  Ludlow.  The  giving 
of  a  transfer  did  not  change  the  essence  of  the  transaction.  Nor  was 
It  material  that  she  was  to  be  carried  a  part  of  the  way  on  one 
car  and  a  part  of  the  way  on  another  car.  When  she  entered  the 
car  to  go  to  Ludlow  and  paid  the  fare  to  take  her  to  Ludlow,  the 
defendant  was  under  obligation  to  carry  her  to  Ludlow,  and  when 
it  refused  to  give  her  the  transfer,  this  was  a  refusal  to  carry  her 
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to  Ludlow.  There  is,  therefore,  no  substantial  difference  between 
this  and  the  Lynch  case. 

The  verdict  here  is  for  |425;  the  verdict  there  was  for  $250. 
The  difference  is  not  so  much  as  to  Justify  us  in  awarding  a  new 
trial  on  the  ground  that  the  verdict  is  excessive.  If  the  plaintiff's 
testimony  is  true,  and  it  is  uncontradicted,  she  was  In  fact  damaged 
and  in  fact  suffered  much  more  than   the  plaintiff  there. 

Judgment  affirmed. 


ILLINOIS  CENTRAL  R.  R.  CO.  v.  ELLIOTT. 
(Filed  May  21,  1908— To  be  reported.) 

1.  Railroads — Injury  to  Abutting  Property — Smoke — Soot  and 
Cinders — Liability  for  Damages — Where  a  railroad  throws  smoke, 
soot  and  cinders  upon  the  property  of  another,  it  is  a  trespass  upon 
the  property  for  which,  under  sec.  242,  of  the  Constitution,  it  must 
make  Just  compensation  for  the  injury,  and  it  can  not  make  any 
difference  whether  the  railroad  is  upon  a  street  In  front  of  the 
property  or  elsewhere. 

2.  Same — Unusual  Currents  of  Wind — A  railroad  company  is  re- 
sponsible for  such  consequence  as  may  ordinarily  be  anticipated, 
but  it  is  not  responsible  for  smoke,  soot  or  cinders  carried  to  ad- 
joining  property   by   unusual   currents   of   wind. 

3.  Same — ^Damage  for  Noise — In  an  action  by  the  owner  of  a 
dwelling  abutting  on  a  railroad  for  damages  against  a  railroad  com- 
pany by  reason  of  noise,  smoke,  cinders  and  dust,  all  the  evi- 
dence as  to  the  noise  made  should  have  been  excluded,  as  the  run- 
ning of  a  railroad  train  is  a  lawful  business  and  no  amount  of  care 
can  prevent  the  making  of  noise. 

4.  Same — Obstructing  Street  and  Alley — Measure  of  Damages — 
Removing  Obstruction — In  an  action  by  the  owner  of  a  dwelling 
abutting  a  railroad  for  damages  in  obstructing  a  street  and  alley 
adjacent  to  the  property,  the  measure  of  damages  is  the  diminu- 
tion of  the  value  of  the  property  by  reason  thereof,  but  where  the 
obstruction  is  removed  by  putting  in  a  proper  crossing,  the  measure 
of  damages  is  for  the  time  the  obstruction  was  continued. 

5.  Changing  Line  of  Railroad — Damages  Caused  Thereby — Where 
the  line  of  a  railroad  track  has  been  changed  so  as  to  bring  it 
nearer  to  property  than  it  was  before  the  change,  the  measure  of 
damages  is  the  difference  in  the  value  of  the  property  with  the 
cinders,  soot  and  smoke  and  obstruction  of  a  street  and  alley, 
thereby,  as  they  are,  and  what  it  would  be  without  the  Increased 
cinders,  soot  or  smoke  or  the  obstruction  of  the  street  and  alley, 
and  unless  such  damage  has  thereby  been  increased  there  can  be 
no  recovery. 

Trabue,  Doolan  &  Cox,  Robblns,  Thomas  &  Corbett  and  J.  M. 
Dickinson  for  appellant. 

J.  B.   Wlckllffe  for  appellee. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  reversing. 

Mrs.  A.  O.  Elliott  is  the  owner  of  two  lots  in  the  town  of  Wlck- 
llffe, Kentucky,  at  the  corner  of  Front  and  Court  streets,  on 
which  she  resides  and  conducts  a  hotel.    Prior  to   the  year,  1904, 
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the  line  of  the  railroad  ran  west  of  Mrs.  Elliott's  house,  near  the 
Mississippi  River,  which  gradually  encroached  upon  the  railroad 
track;  and  to  avoid  this  trouble,  the  railroad  company  built  a  new 
line  further  from  the  river  and  between  Mrs.  Elliott's  house  and 
the  central  part  of  the  town  of  WicklifTe.  The  new  line  crosses  both. 
Front  street  and  Court  street  and  also  crosses  an  alley  back  of  her  house. 
her  land  runnihg  back  to  the  alley.  This  suit  was  brought  by 
her  to  recover  damages  from  the  railroad  company  for  the  obstruc- 
tion of  Front  street  and  the  alley  and  the  injury  to  her  property  from 
the  smoke  and  cinders  thrown  upon  it  and  the  noise  incidental  to 
the  running  of  the  railroad  trains.  The  proof  on  the  trial  showed 
that,  in  a  straight  line  it  was  two  hundred  and  thirty  feet  from  Mrs. 
Elliott's  house  to  the  old  line  of  the  railroad,  and  that  it  was  one 
hundred  and  eighty  feet  from  her  house  to  the  new  line.  The  sitna- 
tion  is  shown  on  the  following  plot: 

There  was  proof  Introduced  on  the  trial  showing  that  by  reason  of 
the  smoke  and  cinders  and  the  noise  of  passing  trains,  Mrs.  El- 
liott's house  was  unsuited  for  a  hotel,  and  had  been  depreciated  in 
value  something  like  two  or  three  thousand  dollars  by  the  change  of 
the   road.    The   court  Instructed   the  jury   as   follows: 

"1.  The  court  Instructs  the  jury  that  if  they  believe  from  the 
evidence  that  defendant  constructed  a  railroad  in  such  proximity  to 
the  home  of  the  plaintiff  that  the  noise  of  defendant's  trains  and 
the  smoke  and  dirt  that  passes  from  defendant's  engines  to  plain- 
tiff's property,  renders  her  house  less  comfortable  a?  a  residence 
and  less  valuable  by  reason  thereof;  or  if  you  believe  from  the  evi- 
dence that  defendant,  in  constructing  its  road,  obstructed,  stopped 
up  or  destroyed  a  portion  of  Front  or  First  street  and  a  portion  of 
the  alley  in  the  rear  of  plaintiff's  property,  and  that  by  reason  of 
such  obstruction,  stoppage  or  destruction  of  said  street  or  alley, 
plaintiff's  property  has  been  damaged;  then  you  will  find  for  plain- 
tiff such  damages  as  you  may  believe  she  has  sustained  by  either  or 
both  of  the  above  causes  not  exceeding  the  sum  of  $4,000.  and  in 
measuring  such  damages,  if  any,  you  will  consider  the  value  of  her 
house  and  lot  immediately  before  the  defendant  constructed  its 
road  and  began  to  operate  over  it.  and  the  value  of  the  same  prop- 
erty immediately  thereafter,  caused,  proximately,  by  the  two  causes 
mentioned,  that  is  to  say  by  any  increase  in  dirt,  noise  or  smoke 
or  by  diminution  in  value  of  the  property  through  the  destruction 
of  portion  of  Front  street  and  of  the  alley  In  rear  of  said  property. 

"2.  The  court  instructs  the  jury  to  find  for  the  defendant  unless 
the  jury  believe  from  the  evidence  that,  by  the  change  of  the  de- 
fendant's railroad,  it  was  placed  nearer  to  the  plaintiff's  property, 
and  that  there  was  increased  noise  and  smoke  thrown  upon  and 
around  her  property  from  what  it  had  formerly  been  subjected  to 
and  by  reason  of  such  Increased  noise  and  smoke,  her  property  was 
diminished  in  value,  the  law  is  for  the  defendant  and  you  shoidd 
so  find,  unless  you  may  further  believe,  from  the  evidence,  that 
the  destruction  of  First  street  or  the  alley  in  the  rear  of  plaintiff's 
property  was  the  proximate  cause  of  the  injury  to  plaintiff's  prop- 
erty, in  which  latter  event  you  should  find  for  plaintiff  the  differ- 
ence in  value,  if  any,  between  said  property  immediately  before 
said  street  and  alley  were  obstructed  or  destroyed,  and  the  value 
of  same  immediately  afterward  and  unless  you  believe  the  latter 
proposition  or  the  one  presented  above,  the  law  is  for  defendant  and 
you  should  so  find. 

"3.  The  court  instructs  the  jury  that  the  defendant  had  the  right 
to  move  its*  track  from  the  west  side  to  the  east  side  of  the  plain- 
tiff's property,  and  the  jury  can  not  find  any  damages  resulting  to 
her  property  solely  from  the  change  of  location  of  its  railroad." 
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A  great  deal  of  evidence  was  admitted  on  the  trial  as  to  the  an- 
noyance caused  by  the  noise  from  the  trains;  one  witness  said  that 
"it  seems  like  the  train  is  running  in  at  your  window,  if  you  happen 
to  wake  up.  at  night  upstairs,  on  the  north  side  of  the  house."  All 
the  evidence  as  to  the  noise  made  by  the  trains  should  have  been 
excluded  and  the  instruction  should  not  have  allowed  any  recovery 
on  acount  of  noise.  The  running  of  a  railroad  train  is  a  lawful 
business  carried  on  upon  the  owner's  own  property.  The  noise  is 
inseparable  from  the  running  of  the  trains;  no  amount  of  care  can 
prevent  it.  Mrs.  Elliott's  property  does  not  adjoin  the  right  of  way, 
and  if  she  can  maintain  an  action  for  this  noise,  every  property 
owner  in  the  town  could  maintain  a  like  action,  and  so  could  all 
those  along  the  right  of  way.  That  an  abutting  owner  on  a  street 
can  not  recover  for  the  noise  made  by  the  trains  was  held  in  Cosby 
V.  Owensboro  R.  R.  Co.,  10  Bush,  294;  C.  &  O.  R.  R.  Co.  v.  Gross, 
43  S.  W.,  203!  L.  &  N.  R.  R.  Co.  v.  Kleymeier,  105  Ky.,  609;  and 
in  a  number  of  other  cases,  this  court  in  defining  what  may  be  re- 
covered for,  has  omitted  noise  from  passing  trains.  (Combs  v.  R. 
R.  Co.,  10  Bush,  392;  Henderson  Belt  Line  v.  Dechamp,  95  Ky.,"219; 
Willis  V.   K.   N.   I.   Bridge   Co.,    104   Ky.,   186.) 

There  was  proof  on  the  trial  that  the  railroad  made  a  cut  across 
Front  street  and  across  the  alley  in  the  rear  of  Mrs.  Elliott's  lot, 
thus  entirely  obstructing  travel  along  Front  street  or  along  the 
alley.  It  is  insisted  that  as  this  obstruction  of  the  alley  and  of 
Front  street  is  at  a  point  not  abutting  the  property  of  Mrs.  Elliott, 
she  can  not  recover  for  it.  There  are  authorities  sustaining  this 
view,  but  the  rule  in  Kentucky  is  otherwise.  In  Transylvania  Uni- 
versity V.  Lexington,  3  Ben  Mon.,  27,  the  court  said: 

"Every  owner  ol  ground  on  any  street  in  Lexington,  has  a  right, 
as  Inviolable  as  it  is  indisputable,  to  the  common  and  unobstructed 
use  of  the  contiguous  highway,  so  far  as  it  may  be  necessary  for 
affording  him  certain  incidental  easements  and  services,  and  a 
convenient  outlet  to  other  streets.  And  of  this  right,  the  Legisla- 
ture can  not  deprive  him,  without  his  consent,  or  a  just  compensa- 
tion in  money.  The  extent  of  this  appurtenant  right,  depending  on 
circumstances,  may  not,  in  a  particular  case,  be  easily  definable  with 
mathematical  precision.  As  far  as  it  exists,  however,  it  partakes  of 
the  character  of  private  property,  and  is  therefore  protected  by  the 
fundamental  law,  as  property.  But  it  can  not,  as  to  each  proprietor 
of  ground,  be  co-extensive  with  all  the  streets  and  alleys  of  the 
city.  As  a  private  right,  it  must,  like  that  of  vicinage,  be  limited 
to  its  own  nature  and  end;  that  is,  chiefly  by  the  necessity  of  con- 
venient access  to,  and  outlet  from  the  ground  of  each  proprietor." 

This  case  was  followed  in  Gargan  v.  Louisville,  &c.,  R.  R.  Co., 
89  Ky.,  212;  Bannon  v.  Bohmeiser,  90  Ky.,  52;  Wickllffe  v.  I.  C. 
R.  R.  Co.,  32  Ky.  Law  Rep.,  1159.  As  far  as  appears  from  the  evi- 
dence the  obstructions  in  the  street  and  the  alley  are  permanent, 
and  if  the  condition  remains  at  the  trial,  the  measure  of  damages 
for  the  obstruction  will  be  the  diminution  in  value  of  the  property 
by  reason  of  it.  But  the  defendant  has  no  right  to  obstruct  the 
highway  and  if  it  shall  remove  the  obstruction  by  putting  in  a  prop- 
er cropping,  the  measure  of  damages  will  be  the  diminution  in 
value  of  the  use  of  Mrs.  Elliott's  property  during  the  time  the  ob- 
struction was  continued.  (L.  &  N.  R.  R.  Co.  v.  Carter,  76  S.  W.,  364;  77 
S.  W.,  718.) 

It  is  also  insisted  that  as  the  railroad  does  not  run  along  the 
street  adjoining  the  plaintiff's  property  she  can  not  recover  any- 
thing for  the  smoke  and  dirt  thrown  on  her  property  by  the  trains. 
The  contrary  rule  was  laid  down  in  Willis  v.  K.  N.  I.  Bridge  Co., 
104  Ky.,  186,  and  In  L.  &  N.  R.  R.  Co.  v.  Walton,  24  Ky.  Law  Rep-, 
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9.  Where  a  railroad  throws  smoke  and  cinders  upon  the  prop- 
erty of  another,  it  is  a  trespass  upon  the  property  and  this  is  an 
injury  to  the  property  for  which,  by  the  express  mandate  of  the 
Constitution,  compensation  must  be  made.  Sec.  242  of  the  Con- 
stitution provides:  « 

"Municipal  or  other  corporations  or  indivlduaJs  invested  with 
the  privilege  of  taking  private  property  for  public  use  shall  make 
just  compensation  for  the  property  taken,  injured  or  destroyed  by 
them." 

Under  this  provision,  where  private  property  is  injured  by  a  rail- 
road corporation,  it  must  make  just  compensation  for  the  injury, 
and  it  can  not  make  any  difference  whether  the  railroad  is  upon 
a  street  in  front  of  the  property  or  elsewhere. 

The  defendant  asked  the  court  to  instruct  the  jury  that  there 
could  be  no  recovery  for  smoke  or  cinders  carried  upon  the  prop- 
erty by  currents  of  wind;  the  instruction  was  refused  and  of  this 
it  complains.  In  Elizabethtown,  &c.  R.  Co.  v.  Combs,  10  Bush,  392, 
the  court  said: 

"And  if  his  houses  are  damaged  by  having  smoke,  soot  or  fire 
from  passing  engines  thrown  or  blown  into  or  against  them,  he  is 
entitlea  to  recover  for  this  also." 

In  Henderson  Belt  Line  v.  Dechamp,  95  Ky.,  224,  the  circuit 
court  instructed  the  jury  that  the  railroad  company  was  not  re- 
sponsible for  smoke  or  cinders  carried  upon  the  property  by  currents 
of  wind.  There  was  a  verdict  for  the  plaintiff  and  the  railroad 
company  appealed.  The  judgment  was  affirmed,  but  the  only  ques- 
tion before  the  court  was  whether  the  instruction  was  prejudicial  to 
the  railroad  company.  In  the  subsequent  case  of  L.  &  N.  R.  R.  Co. 
V.  Kleymeier,  105  Ky.,  612,  the  judgment  was  reversed  for  other 
reasons  and  at  the  conclusion  of  the  opinion  it  was  held  that  the 
instruction  should  have  been  given.  But  what  the  court  had  in 
mind  was  unusual  currents  of  wind.  The  air  is  hardly  ever  still. 
Cinders  and  smoke  will  usually  float  off  to  one  side  of  the  rail- 
road. This  may  be  ordinarily  expected  and  the  defendant  should 
be  responsible  for  such  consequences  as  must  be  anticipated;  but 
it  is  not  responsible  for  the  smoke,  or  cinders  carried  to  adjoining 
property  by  unusual  currents  of  wind;  and  on  another  trial  the 
court  will  so  instruct  the  jury. 

The  court  erred  in  telling  the  jury  that  the  measure  of  damages 
was  the  difference  in  value  of  the  property  just  before  and  just 
after  the  road  was  constructed.  By  this  measure  of  damages,  the 
jury  necessarily  got  into  their  minds  that  they  should  take  into 
consideration  the  diminution  in  value  of  the  plaintiff's  property  by 
reason  of  the  change  in  the  location  of  the  railroad.  On  another 
trial  the  court  will  tell  the  jury  that  if  the  increased  cinders,  soot 
or  smoke  or  the  obstruction  of  the  street  or  the  obstruction  of  the 
alley  diminishes  the  value  of  the  plaintiff's  property,  then  the 
measure  of  damages  is  the  difference  in  value  of  the  property  with 
the  cinders,  soot  and  smoke  and  obstruction  of  the  street  and  alley 
as  they  are  and  what  it  would  be  without  the  increased  cinders, 
soot  or  smoke  or  the  obstruction  of  the  street  or  alley.  The  court 
will,  in  lieu  of  the  second  instruction,  on  another  trial,  tell  the 
jury  that  unless  the  plaintiff's  property  has  been  diminished  in  value 
by  reason  of  the  increased  cinders,  soot  and  smoke  thrown  from 
the  trains  upon  the  property  or  by  reason  of  the  obstruction  of 
Front  street  or  the  alley  in  the  rear  of  the  property,  they  should 
find  for  the  defendant. 

Judgment  reversed  and  cause  remanded,  for  a  new  trial  and  for 
further  proceedings   consistent   herewith. 
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TALL  V.   COMMONWEALTH. 
(FOed  May  21,  1908— Not  to  be  reported.) 

1.  Criminal  Law — Malicious  Shooting — In«tnictlons — It  was  error, 
upon  the  trial  of  appellant,  who  was  charged  with  willfully  and 
maliciously  shooting  at  one  person  with  the  intention  of  killing  him 
and  missing  him  and  wounding  another,  to  insert  a  phrase  in  an 
instruction  on  the  ofTense  defined  in  section  1242,  of  the  statutes, 
which  is  a  lower  degree  of  the  offense  designated  in  1166  of  the 
statutes. 

2.  Former  Conviction — ^Action  of  Commonwealth's  Attorney  in 
Matter  of  Former  Conviction — Evidence  of — Evidence  of  former 
conviction  is  limited  to  the  verdict  and  Judgment  of  conviction  and 
the  sentence,  and  proof  showing  defendant  to  be  the  same  person 
that  was  formerly  convicted.  The  Commonwealth  has  no  right 
to   show  the  facts   with   reference  to   previous   convictions. 

G.  B.  Saufiey,  T.  H.  Shanks  and  T.  J.  Hill,  Jr.,  for  appellant. 

James  Breathitt  and  Thos.  B.  McGregor  for  appellee. 

Appeal   from  Lincoln   Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  reversing. 

-  Appellant  was  tried,  convicted  and  sentenced  to  serve  his  natural 
life  in  the  penitentiary.  He  was  charged  with  having  willfully  and 
maliciously  shot  at  one  person,  with  the  intention  of  killing  him, 
and  missing  him  and  wounding  another.  He  was  also  charged  with 
having  been  twice,  previously,  convicted  of  felonies. 

It  appears  from  the  record  that  Stanford  is  a  local  option  town, 
and,  at  the  time  the  offense  charged  in  the  indictment  was  com- 
mitted, there  was  a  saloon  in  the  town  of  Rowland  authorized  by 
law  to  sell  whisky,  which  was  situated  about  one  mile  from  the 
town  of  Stanford.  Appellant,  a  colored  man,  was  invited  by  one 
George  Smith,  a  white  man,  to  go  with  him  to  Rowland  to  get 
some  liquor.  Another  person  present  loaned  Smith  a  quarter,  and 
also  furnished  appellant  with  a  quarter  to  get  some  whisky  for 
bim,  and  promised  to  give  appellant  some  of  it,  when  he  returned, 
for  his  trouble.  Smith  and  appellant  went  first  to  appellant's  house 
to  get  some  bottles  to  put  it  In,  and  while  there  Smith  borrowed  ap- 
pellant's overcoat.  They  went  along  the  railroad  track,  and  when 
about  one-half  mile  away  Smith  placed  the  overcoat  on  the  ground 
near  a  telegraph  pole.  When  they  reached  the  saloon  Smith  gave 
appellant  his  quarter  and  requested  him  to  buy  the  liquor,  stating 
that  i:hey  would  divide  it  when  they  returned  to  Stanford.  They 
entered  the  saloon;  appellant  purchased  the  whisky  and  stepped  out 
In  front  of  the  building;  Smith  walked  into  the  back  room  of  the 
saloon  and  fotind  Ed  McCarty  sitting  in  a  chair  drunk,  they  walked 
out  into  the  saloon,  took  several  drinks,  left  and  started  to  Stanford 
along  the  railroad  track.  As  they  left,  they  addressed  appellant 
saying:  "nigger,  come  on."  He  started  off  walking  behind  the  par- 
ties. When  they  reached  a  point  about  two  hundred  yards  from  the 
saloon  they  stopped  and  McCarty  remarked  to  appellant:  "nigger, 
come  up  and  divide  that  whisky,"  and  when  appellant  reached  a 
point  on  the  track  opposite  where  they  were  standing  near  the 
track,  McCarty  said  something  which  caused  appellant  to  run.  Smith 
and  McCarty  pursued  him  for  about  one  hundred  yards,  when  ap- 
pellant left  the  track,  ran  up  an  embankment  about  eight  feet  high. 
McCarty  followed  him;  there  was  a  wire  fence  at  the  top  of  the 
ban'k  that  prevented   appellant  from  going  farther.    We  will  quote 
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what   each  of  the  three  said  took  place  at  this  particular 
Smith  testified  that: 

"We  were  then  close  on  to  him,  and  when  he  ran  up  on  the  bank 
he  turned  around  and  I  saw  a  pistol  In  his  hands.  At  this  time  Mc- 
carty was  starting  up  the  bank  towards  him.  Jim  told  him  three 
times  to  'stop,  go  back/  and  Just  as  he  said  it  the  third  time.  Mc- 
Carty  turned  to  start  back,  as  I  thought.  Instantly  I  heard  a  shot 
and  saw  the  fire  jump  In  the  direction  of  McCarty.  When  McCarty 
turned  to  come  down  off  of  the  bank,  just  before  the  shot  was  fired, 
I  saw  a  knife  In  his  hands.  But  I  do  not  know  when  he  drew  it  from 
his  pocket." 

McCarty    testified   as   follows: 

"I  went  up  the  track  after  him  for  about  one  hundred  yards  and 
overtook  him.  He  then  ran  oft  the  track,  and  up  on  an  embank- 
ment, and  had  his  pistol  out.  I  went  up  after  him,  but  just  as  I 
reached  the  top  of  the  bank,  he  pointed  the  pistol  at  me,  and  I 
turned  to  come  back  down.  When  I  saw  him  point  hi<?  pistol  I  was 
afraid  he  would  shoot  me,  and  I  pulled  my  knife  from  my  pocket* 
as  I  turned  he  fired  one  shot  at  me  and  another  down  the  track.*' 

Appellant  testified  as  follows: 

"They  walked  on  up  the  track  to  the  cattle  guard  at  the  Goshen 
pike  crossing,  about  one  hundred  and  fifty  yards  from  the  saloon, 
and  then  stopped.  I  walked  on  and  just  as  I  got  even  with  them 
I  saw  Mr.  McCarty  pull  something  out  of  his  pocket,  and  heard  it 
click.  It  was  a  moonlight  night  and  I  could  see  plain  that  it  wns 
a  dirk  knife,  with  a  long  blade.  McCarty  said:  'skidoo,  you  black 
s b ,'  and  I  started  running  up  the  track  towards  Stan- 
ford. They  ran  after  me  for  about  one  hundred  yards,  and  I  was 
getting  tired.  I  ran  ofT  the  track,  and  up  on  a  bank  on  the  side 
of  the  track  and  they  were  close  on  me  when  I  did  this.  I  tried 
to  get  out  of  the  way,  but  ran  into  a  barbed  wire  fence  that  is  om 
the  side  of  the  track,  and  they  were  so  close  on  me  that  1  did  not 
have  time  to  get  through  it.  I  backed  up  against  it  as  far  as»  I 
could,  and  told  Mr.  McCarty.  who  had  followed  me  up  on  the  bank, 
wife  his  knife  in  bis  hand,  to  go  back.  I  said  this  to  him  three 
times,  but  he  kept  coming  on  me  and  was  cutting  at  me.  *  •  • 
I  shot  once  into  the  ground  right  by  his  side  and  near  his  feet  to 
scare  him  into  going  back.  He  kept  pressing  me  and  I  fired  again 
at  him.  He  then  stopped,  and  turned  back  down  oft  the  bank,  and 
went  on  up  the  track  with  Smith,  and  I  followed  behind  them." 

Appellant  assigns  many  grounds  for  a  reversal  of  the  case;  but 
we  will  only  consider  one  or  two  of  them.  His  counsel  claims  that 
the  instructions  given  by  the  court  are  erroneous  and  prejudicial 
to  defendant.    Instruction  number  one  is  as  follows: 

"Gentlemen  of  the  Jury:  If  you  believe  from  the  evidence  beyond  a 
reasonable  doubt,  that  in  this  county,  and  before  the  finding  of  this 
Indictment,  namely  March  6,  1907,  the  defendant,  James  Tall,  will- 
fully, feloniously,  and  with  malice  aforethought,  shot  and  wounded 
George  Smith  with  a  pistol,  with  the  intention  of  killing  him 
or  shot  at  Ed  McCarty  with  the  intention  of  killing  him,  and  wounded 
said  Smith,  but  of  which  wounding  said  Smith  did  not  die,  then 
you  will  find  the  defendant  guilty,  and  fix  his  punishment  at  con- 
finement In  the  penitentiary  for  not  less  than  one  year  nor  more 
than   five  years." 

It  is  contended  that  this  instruction  submits  two  offenses  for 
the  consideration  of  the  jury;  one  for  shooting  at  George  Smith 
with  intent  to  kill  him,  and  shooting  at  Ed  McCarty  with  the  intent 
to  kill  him.  and  missing  him  and  wounding  George  Smith.  We  are 
of  the  opinion  that  this  criticism  of  the  instruction  is  not  correct 
George   Smith   received   a   slight   wound   in   the   conflict,   but    it   is 
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doubtful  whether  appellant  Intentionally  Bhot  at  him;  but  there  is 
no  doubt  aa  to  whether  or  not  be  shot  at  Bd  McCarty.  The  In- 
struction referred  to  the  same  act  or  offense  committed  by  appellant, 
and  if  he  shot  at  George  Smith,  maliciously  and  with  the  inten- 
tion of  killing  him  and  not  in  self-defense,  he  is  guilty.  But  if  he 
did  not  shoot  at  George  Smith,  but  shot  at  Ed  McCarty,  without  legal 
excuse  and  with  a  like  intent,  and  missed  him  and  wounded  Smith, 
he  is  guilty.  The  instruction  referred  to  the  same  art  of  shooting 
and   in  our  opinion  it  is  proper. 

Instruction  number  three  is  as  follows: 

"If  you  belieye  from  the  evidence,  beyond  a  reasonable  doubt,  that 
in  this  county,  with  a  pistol,  and  before  the  finding  of  the  indict- 
ment, Che  defendant,  in  the  sudden  heat  of  passion,  upon  a  provo- 
cation reasonably  calculated  to  excite  the  passion  of  the  defend- 
ant beyond  the  power  of  his  control,  and  not  with  malice  afore- 
thought, willfully  shot  and  wounded  George  Smith,  with  the  inten- 
tion of  killing  him,  or  shot  at  Ed  McCarty,  with  the  intention  of 
killing  him,  and  wounded  said  Smith,  but  of  which  wounding  said 
Smith  did  not  die,  thence  you  will  find  the  defendant  guilty  and 
fix  his  punishment  at  a  fine  of  not  less  than  fifty  dollars,  nor  more 
than  five  hundred  dollars,  or  confinement  in  the  county  jail  for 
not  less  than  six  months  nor  more  than  one  year,  or  both  so  fine 
and  imprison  him,  and  you  may  provide  in  your  verdict  that  he 
work  at  hard  labor  until  the  fine  or  imprisonment  is  satisfied,  or 
until  both  are  satisfied." 

This  instruction  is  erroneous  and  was  prejudicial  to  the  substan- 
tial rights  of  appellant.  The  court  improperly  Inserted  in  the  instruc- 
tion language  properly  applicable  to  an  instruction  in  a  case  of  vol- 
untary manslaughter,  to-wit:  "Upon  a  provocation  reasonably  cal- 
culated to  excite  the  passion  of  the  defendant  beyond  the  power 
of  his  control,  and  not  with*  malice  aforethought  and  intention  to 
kill."  This  phrase  should  not  have  been  inserted  in  an  instruc- 
tion on  the  offense  defined  in  section  1242,  of  the  statutes,  which 
is  a  lower  degree  of  the  offense  designated  in  section  1166,  of  the 
statutes,  for  malicious  shooting  at  and  wounding  another  with  in- 
tent to  kill.    Section  1242,  of  the  statutes,  is  in  part,  as  follows: 

"If  any  person  shall,  in  a  sudden  affray,  or  in  sudden  heat  and 
passion,  without  previous  malice,  and  not  in  self-defense,  shoot  at 
without  wounding,  or  shoot  and  wound  another  person,  or  wound  a 
person  other  than  the  person  shot  at,  with  a  gun  or  other  instrument, 
loaded  with  ball  or  other  hard  substance,  without  killing  such 
person." 

The  instruction  given  by  the  court  omits  the  words,  "in  a  sudden 
affray  without  previous  malice  and  not  in  self-defense."    This  very, 
question  was  under  consideration  in  the  case  of  Violett  v.  Common- 
wealth, 24  Ky.  Law  Rep.,  1720.    In  that  case  the  court  said: 

"It  will  be  observed  that  the  instruction  of  the  court  defining  the 
offense  does  not  follow  the  language  of  the  statute.  By  the  in- 
stfuction  of  the  court  the  offense  consists  in  shooting  in  sudden 
heat  and  passion  without  previous  malice.  By  the  statute  it  con- 
sists in  shooting  'in  a  sudden  affray,  or  in  sudden  heat  and  passion, 
without  previous  malice  and  not  in  self-defense.'  The  words  *ln 
sudden  affray"  are  not  synonymous  with  the  words  'in  sudden  heat 
and  passion.'  The  statutory  offense  is,  therefore,  different  from 
that  defined  in  the  instruction,  and,  under  the  evidence  in  the 
casi».  the  jury  might  well  have  concluded  that  the  shooting  was  done 
in  a  sudden  affray,  and  inasmuch  as  they  were  allowed  by  the 
statute  to  graduate  the  punishment  according,  as  in  their  judgment, 
the  defendant  was  in  the  wrong,  the  failure  of  the  court  to  define 
the  offense  properly  to  the  jury  was  prejudicial  to  the  defendant, 
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and,  in  view  of  the  severity  of  the  verdict,  under  the  evidence,  we 
are  of  opinion  that  a  new  trial  should  be  had." 

In  the  case  at  bar,  if  this  instruction  had  been  properly  given, 
the  jury  might  have  concluded  that  it  covered  the  offense  com- 
mitted by  appellant,  instead  of  finding  him  guilty  under  the  first 
instruction. 

The  instruction  on  self-defense  was  correct  with  this  exception; 
it  only  allowed  appellant  to  avert  the  impending  danger  by  shoot- 
ing at  Smith,  when  it  should  have  allowed  the  Jury  to  acquit  him 
if  he  shot  at  McCarty  or  Smith  or  both  of  them,  if  it  was  apparently 
necessary  to  save  himself  from  the  impending  danger.  We  are 
confident  that  this  error  was  caused  by  inadvertence  by  the  court, 
or  the  clerk  in  making  the  copy  for  this  court. 

Appellant  objected  and  excepted  to  the  action  of  the  court  in  al- 
lowing the  indictments,  on  which  the  former  convictions  were  se- 
cured, to  be  read  in  evidence  to  the  jury,  and  in  permittins  the 
Conmionwealth  attorney  to  comment  upon  them  in  his  argument. 
These  indictments  stated  the  particular  acts  which  constituted  the 
felonies  in  the  previous  convictions.  It  also  introduced  in  evidence 
the  judgments  of  convictions  and  the  sentences  of  the  court  for 
the  previous  felonies.  Section  1130,  of  the  Kentucky  Statutes,  pro- 
vides, that  if  a  person  be  convicted  three  times  of  a  felony,  he 
shall  be  confined  in  the  penitentiary  during  his  natural  life.  Judg- 
ments in  such  cases  shall  not  be  given  for  the  increase  and  penalty, 
unless  the  jury  shall  find  from  the  record  and  other  competent 
evidence  the  fact  of  former  convictions  for  felonies  committed  by 
the  prisoner  in  or  out  of  Xhe  State.  It  will  be  seen  from  this  lan- 
guage that  it  is  the  conviction  of  former  felonies  that  authorizes 
the  life  penalty  and  the  evidence  of  former  convictions  are  limited, 
in  our  opinion,  to  the  verdict  and  judgment  of  conviction  and  the 
sentence,  and  also  proof  showing  that  the  defendant  is  the  same 
person  t^at  was  convicted  of  the  previous  felonies,  which  is  the 
other  competent  evidence  referred  to  in  the  statute.  If  the  word 
"recorded"  as  used  in  the  statutes  was  intended  by  the  General  As- 
sembly to  include  more  than  the  judgment  of  conviction  and  sentence, 
then  it  must  include  thQ  whole  record,  which  would  include  all 
motions  made  and  objections  entered  and  the  orders  of  the  court 
made  during  the  trial.  The  statute  did  not  mean  to  place  this 
burden  upon  the  Commonwealth,  and  besides  this  would  be  preju- 
dicial to  appellant;  it  would  place  before  the  jury  all  the  facts 
and  particular  circumstances  with  reference  to  the  charges  for 
which  he  was  previously  convicted,  which  would  tend  to  prejudice 
the  minTls  of  the  jurors  against  him;  and  the  jury  might  possibly 
not  be  able  to  give  proper  consideration  and  weight  to  the  testi- 
mony with  reference  to  the  offense  then  under  investigation.  The 
Commonwealth  has  no  right  to  show  the  facts  with  reference  to  the 
previous  convictions;  and  it  is  not  necessary  for  it  to  show  that  the 
judgment  of  conviction  had  never  been  vacated,  set  aside  or  re- 
versed. If  such  was  the  case  it  devolved  upon  the  defendant  to 
prove  these  facts.     (Gragg  v.  Commonwealth,  31  Ky.  Law  Rep.,  873.) 

For  the  errors  in  the  instructions  the  judgment  is  reversed  and 
remanded,  for  further  proceedings  consistent  herewith. 
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MURRAY'S    ADM'X.   v.   LOUISVILLE   &   NASHVILLE   R.   R.   CO. 

(Filed   May  21,   1908— ToJ>e  reported.) 

1.  Railroads — Negligently  Killing  Engineer — Action  in  this  State 
— Killing  in  Tennessee — Jurisdiction  of  Action — ^A  railroad  engineer, 
who  was  a  resident  of  this  State,  was  killed  while  running  his  train 
in  the  State  of  Tennessee,  by  the  negligence  of  the  defendant  rail- 
road company.  His  administratrix  brought  suit  for  damages  in  this 
State.  There  was  no  averment  in  the  pleadings  and  no  proof  as  to 
what  the  law  of  Tennessee  is.  At  the  conclusion  of  the  evidence  the 
court  peremptorily  instructed  the  jury  to  find  for  defendant.  Held 
— That  this  was  proper. 

2.  Same — Law  of  Sister  State — Absence  of  Allegation  or  Proof — 
Presumption — Until  the  contrary  is  alleged  and  proved,  the  courts 
of  this  State  will  presume  that  the  common  law  is  yet  in  force  In 
a  sister  State.  At  common  law  a  cause  of  action  for  injury  to  a 
person  dies  with  the  person,  and  no  action  can  be  maintained  for 
hts  death. 

3.  Same — Judicial  Presumption — While  it  is  presumed  that  the 
common  law  prevails  in  a  sister  State,  it  is  not  presumed  that  the 
statutes  of  a  sister  State  are  the  same  as  those  of  this  -State.  Judi- 
cial presumption  rests  on  the  truth  as  shown  by  the  usual  course 
of  things  but  they  are  not  indulged  as  to  matters  which  can  not 
possibly  be  true. 

B.  F.  Proctor,  G.  H.  Herdman,  J.  G.  Covington  and  Greene  & 
Van  Winkle  for  appellant. 

Benjamin  D.  Warfleld  and  Sims,  DuBose  &  Rodes  for  appellee. 

Appeal  from  Warrfin  Circuit  Court. 

Opinion  of  the   court  by  Judge   Hobson,   affirming. 

John  Murray  was  a  locomotive  ehgineer,  in  the  service  of  the 
Louisville  &  Nashville  Railroad  Company,  pulling  a  train  southward 
from  Bowling  Green.  While  he  was  running  under  orders  he  came 
suddenly  in  the  night  upon  some  cars  standing  on  the  main  track. 
A  collision  ensued  in  which  he  was  killed  instantly,  in  the  State 
of  Tennessee.  This  suit  was  brought  in  the  Warren  Circuit  Court 
by  his  administratrix,  to  recover  for  his  death.  There  was  no  aver- 
ment in  the  pleadings  of  the  plaintiff  or  of  the  defendant  as  to 
what  the  law  of  Tennessee  is,  and  no  proof  was  introduced  on  the 
trial  by  either  party  on  the  subject.  At  the  conclusion  of  the  evi- 
dence, the  court  instructed  the  jury  peremptorily  to  find  for  the 
defendant.  This  was  done,  and  the  plaintiff's  petition  having  been 
dismissed,  she  appeals. 

The  proof  on  the  trial  showed  that  the  cars  in  question  had 
been  placed  on  a  side  track,  but  that  the  side  track  sloped  toward 
the  point  where  the  cars  were  found  and  tliat  in  some  way  the 
cars  had  started  and  run  out  of  the  siding  down  on  the  main  track, 
where  they  were  when  Murray's  train  ran  into  them.  The  fact  that 
the  cars  were  on  the  track  is  sufficient  to  make  out  for  Murray  a 
prima  facie  case  of  negligence  on  the  part  of  the  master,  as  he 
was  running  in  obedience  to  his  orders,  and  manifestly  the  master 
did  not  furnish  him  a  safe  place  to  work.  The  facts  shown,  there- 
fore, were  sufficient  to  take  the  case  to  the  jury  if  it  had  not  ap- 
peared that  the  accident  took  place  in  Tennessee. 

vol.  33—35 
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In  6  Thompson  on  Negligence,  sec.  6991,  the  rule  Is  thus  stated: 

'The  law  of  the  place  of  the  injury  controls  in  an  action  for 
wrongful  death;  and  the  right  to  recover  and  the  amount  of  the 
recovery  are  governed  by  the  lex  loci  and  not  by  the  Ipx  fori.  These 
statutes  have  no  .  extra-territorial  effect.  If  the  death  of  the  de- 
ceased and  the  act  which  caused  it  occurred  beyond  the  territorial 
limits  of  the  State  where  the  suit  is  brought,  an  action  for  wrong- 
ful death  will  not  lie  under  the  statute  of  that  State,  whether  such 
act  and  death  took  place  .in  another  State  or  upon  the  high  seas. 
It  does  not  alter  the  case  in  this  respect  that  both  parties  were  citi- 
zens of  the  State  where  suit  is  brought;  or  that  the  wrong-doer 
was  a  corporation  chartered  by  that  State;  or  that  the  injury  was  oc- 
casioned bj'  negligence  which  was  a  breach  of  a  contract  entered 
into  in  that  State  or  that  the  corporation  whose  wrongful  act  in- 
liicted  the  injury  was  chartered  both  in  the  State  where  the  death 
occurred  and  in  the  State  where  the  suit  was  brought;  or  that  the 
person  injured  was  brought  into  the  State  before  his  death,  and 
th^ere  died." 

(8  Am.  &  Eng.  Cyc,  885,  13  Cyc,  314,  Wharton  on  Conflict  of  Laws, 
sec.  480d.) 

Murray  was  instantly  killed.  Here  the  whole  matter  occurred 
in  Tennessee.  Until  the  contrary  is  alleged  and  proved  the  courts 
of  this  State  will  presume  that  the  common  law  is  yet  in  force  in 
a  sister  State.  (Cope  v.  Daniel,  9  Dana,  415;  Johnson  v.  Bank  U.  S., 
2  B.  Men.,  310;  Miles  v.  Collins,  1  Met.,  311;  Honore  v.  Hutchtns, 
8  Bush,   G92.) 

At  common  law  the  cause  of  action  for  an  injury  to  the  person 
died  with  the  person  and  no  action  could  be  maintained  to  recover  for 
death.  (Eden  v.  Lexington  and  Frankfort  R.  R.  Co.,  14  B.  Mon^ 
165.)  As  it  must  be  presumed  that  the  common  law  is  still  in  force 
in  Tennessee,  and  as  no  right  of  action  existed  at  common  law  t.o 
recover  for  the  death  of  a  person,  and  as  Murray  was  killed  in  Ten- 
nessee, where  under  the  record,  it  must  be  presumed  that  the 
common  law  is  still  in  force,  it  follows  that  the  circuit  court  prop- 
erly held  that  no  action  could  be  maintained  in  Kentucky  to  recover 
for  his  death  without  proof  of  what  the  law  in  Tennessee  is.  It  is 
true  that  since  the  passage  of  Lord  Campbell's  act  in  England* 
statutes  have  been  passed  in  this  country,  in  nearly  all  of  the  States, 
allowing  a  right  of  action  in  such  cases.  These  statutes  differ  very 
ra'uch  in  their  terms.  As  to  who  are  fellow-servants,  or  to  whom 
the  recovery  shall  go,  or  by  whom  the  action  may  be  maintained 
or  what  is  necessary  to  be  shown  to  entitle  the  plaintiff  to  recover. 
the  rules  differ  very  much  in  the  different  States.  The  court,  there- 
fore, can  not  intelligently  proceed  in  sucK  a  case  as  this,  unless  ii 
knows  the  statute  of  the  State  regulating  the  matter. 

It  is  insisted  that  it  should  be  presumed,  in  the  absence  of  proof 
to  the  contrary,  that  the  statute  of  another  State  is  the  same  as  the 
statute  of  his  State,  and  that  as  the  plaintiff  may  recover  imder  the  laws 
of  this  State  on  the   facts    shown,    it  should  be  presumed  that  he  mi^ht 
recQver  under  the  laws  of  Tennessee.  It  is  said  that  this  court  so 
laid  down  the  rule  in  Chesapeake,  &c.  R.  R.  Co.  v.  Venable,  111  Ky., 
41,  but  in  that  case  Venable  was  not  killed.    That  was  an  action 
which    might    be    maintained    at    common    law.  in    this    case    the 
plaintiff  has  no  right  of  action  at  common  law  and  can  only  sue  by  vir- 
tue of   a  statute.    The   Kentucky  Statutes  have   no  extra-territorial 
effect  and  therefore  do  not  apply  to  the  case.    ^Vhile  it  is  presumed 
that  the  common  law  prevails  in  a  sister  State,  it  is  not  presnc^ed 
that  the  statutes  of  a  sister  State  are  the  same  as  the  statutes  of 
this  State.    To  so  hold  would  be  to  require  us  to  presume  th&t  the 
Legislature  of  other  States  meets  at  the  same  time  as  the   Legis- 
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lature  of  Kentucky  and  changes  the  laws  of  those  States  simul- 
taneously with  the  changes  that  are  made  in  Kentucky.  Judicial 
presumption  rests  on  the  truth  as  shown  by  the  usual  course  of 
things  but  they  are  not  indulged  as  to  matters  which  can  not  pos- 
sibly be  true.  (Moss  v.  Rowland,  3  Bush,  505;  Klenke  v.  Noonan, 
118  Ky.,  436;  Arnett  v.  Pinson,  108  S.  W.,  853;  Whartoq  on  Conflict 
of  Laws,  sec.  781c.) 
Judgrment    affirmed. 


AMERICAN-GERMAN  NATIONAL  BANK  v.  GRAY  &   DUDLESY 

HARDWARE  CO. 

(Piled  May  22,  1908— To  be  reported.) 

1.  Actions — Obtaining  Goods  by  Fraud — Actjon  for  Recovery  Of 
Specific  Property — ^^''aiver  of  Contract — ^Where  goods  have  been  od- 
tained  by  a  party  without  any  intention  of  paying  for  them,  and 
with  a  design  to  cheat  the  vendor,  the  vendor,  upon  discovering  the 
fraud,  may  elect  to  treat  the  contract  of  a  sale  as  a  nullity  and  bring 
his  action  for  the  recovery  of  the  specific  property  or  for  its  value. 

2.  Same — Innocent  Purchase — ^Defense — In  an  action  against  one 
for  goods  alleged  to  have  been  obtained  by  fraud,  the  defendant  hiv- 
ing disposed  of  the  goods  for  value,  can  only  defend  on  the  ground 
that  he  was  an  innocent  purchaser  for  value  without  notice  of  any 
fraud  in  the  party  from  whom  he  obtained  them. 

3.  Same — ^Person  Convertiug  Goods — Liability  to  Owner — An  owner 
of  property  may  maintain  an  action  for  its  value  against  a  person 
converting  it  whether  he  be  the  original  trespasser  or  not. 

4.  From  an  Action — Pleading — Claim  and  Delivery — ^Description  of 
Goods—Forms  of  Action  are  Abolished  by  the  CJode — All  that  is  now 
required  in  a  pleading  is  to  state  the  facts  constituting  a  cause  of 
action  without  reference  to  the  form  of  the  petition.  An  action  for 
claim  and  delivery  of  property  requires  a  particular  description  of  the 
property  and  a  statement  of  the  separate  value  of  each  article  cla?imed. 

Bradshaw  &  Bradshaw,  Flournoy  &  Reed  and  W.  D.  Greer  for  ap* 
pellant. 

Hendrick,  Miller  &  M-irble  for  appellees. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  affirming. 

The  Gray  &  Dudley  Hardware  Co.,  a  Tennessee  corporation,  brought 
this  suit  of  claim  and  delivery  in  the  McCracken  Circuit  Court  on  the 
24th  day  of  September,  1906,  for  a  lot  of  merch«^ndise,  consisting  of 
whips  an4  lashes,  valued  at  $348.45,  claiming  to  be  the  owner  of 
»aad  property.  The  parties  defendant  to  the  original  petition  were 
B.  Rehkopf  Saddlery  Co.,  R.  J.  Barber,  assignee  of  E.  Rehkopf  Sad- 
dlery Co.,  American-German  National  Bank  and  the  Cohankus  Manu* 
tacturing  Co.  On  September  25,  1906,  an  amended  petition  was 
filed,  making  W.  S.  O'Brien,  O.  B.  Starks  and  the  Starks-UIlman 
Saddlery  Co.  parties  defendant,  and  claiming  that  said  merchandise 
was  detained  by  these  defendants  in  conjunction  with  the  other  de- 
fendants in  the  original  petition.  To  the  original  and  amended  pe- 
titions each  of  the  defendants,  except  the  Ef.  Rehkopf  Saddlery  Co. 
and  its  assignees,  filed  a  separate  answer.  The  defendants,  W.  S. 
O'Brien,  O.  B.  Starks,  Cohankus  Manufacturing  Co.  and  the  American- 
German  National  Bank,  each  denied  that  they  had  possesion  of,  or 
set  up  any  claim  to,  or  had  any  control  over  said  whips  and  lashes. 
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The  Starks-Ullman  Saddlery  Co.,  in  its  answer,  claimed  that  it  had 
Xull  possession  and  control  over  saiid  merchandise  and  was  the  owner 
thereof;  that  it  had  acquired  title  to  same  in  due  course  of  traiie  by 
becoming  an  innocent  purchaser  thereof  for  a  valuable  consideration, 
without  notice  of  any  alleged  prior  rights  of  others  thereto.  Trial 
was  had,  and  the  jury  brought  in  a  verdict  finding  for  plaintiff  the 
goods  sued  for,  and  further  findiug  them  to  be  of  the  value  of  $348.45. 
Thereafter  the  court  rendered  judgment  against  the  American-Ger- 
man National  Bank  for  the  recovery  of  said  goods,  or  their  value — 
1348.45.  From  an  order  overruling  its  motion  and  grounds  for  a  new 
trial,  the  American-German  National  Bank  prosecutes  this  appeal. 

It  appears  from  the  record  that,  on  August  23,  1906,  the  Gray  & 
Dudley  Hardware  Co.,  which  had  a  branch  establishment  at  Elddy- 
vHIe,  Ky.,  received  by  mail  an  order  for  a  lot  of  whips  and  l-ashes 
from  the  E.  Rehkopf  Saddlery  Co.  On  Monday,  September  3,  1906, 
the  Gray  &  Dudley  Hardware  Co.  (appellee)  shipped  to  the  E.  Rehkopf 
Saddlery  Co.  whips  and  lashes  to  the  value  of  $34S.45.  On  Septem- 
ber 20,  1906,  the  E.  Rehkopf  Saddlery  Co.  made  a  de«d  of  asignmrent 
to  R.  J.  Barber,  for  the  benefit  of  its  creditors.  At  the  time  of  the 
assignment,  the  asets  of  the  E.  Rehkopf  Saddlery  Co.  amounted  to 
about  $25,000,  while  its  liabilities  amounted  to  over  $150,000.  The 
goods  were  received  by  the  E.  Rehkopf  Saddlery  Co.  on  September 
6,  and  were  delivered  to  the  Cohankus  Manufacturing  Co. 

R.  S.  Mason  testified  that  he  was  the  general  manager  of  the  Gray 
&  Dudley  Hardware  Co.,  at  Eddyville.    After  detailing  the  facts  con- 
nected with  the  purchase,  he  said  that  he  came  to  Paducah  on  Sep- 
tember 22,  1906.    After  supper  he  saw  Mr.  Rehkopf  and  asked   him 
if  he  knew  where  the  goods  were.     The  latter  replied  that  they  were 
in  the  warehouse,  but  he  did  not  know  what  warehouse.    He  then 
went  and  found  the  goods  at  the  Cohankus  Manufacturing  Co.'s  ware- 
house, which  is  located  just  across  from  the  Starks-Ullman  Saddlery 
Co.     He  met  Mr.  Starks  in   front  of  the  postoffice,  and  Mr.   St&rkft 
told  him  the  goods  were  out  at  the  warehou«e,  but  he  didn't  want 
him  to  tell  the  old  man  that  he    (Starks)   had  told  him.    The  cofn- 
versation  occurred  about  half  past  five  or  six  o'clock  Saturday  even- 
ing.    On  Sunday  morning  Mason  wexit  and  found  the  goods.     On  the 
following  day   suit   was   instituted.    When  he   found   the  goods  they 
were  (in  the  original  packages,  jwst  as  they  had  been  shipped.    There 
were  other  goods  in  the  warehouse.    The  goods  he  saw  were  those 
ordered   by  the  E.  Rehkopf   Saddlery   Co.    When   he  went   with  the 
sheriff  to  find  the  goods,  they  had   been  removed  from  where  they 
were   on    Sunday,   and    they    experienced    sono^    difficulty    in    finding 
them.     Mr.   Starks   did   not   assist   in   the   search.    When   the  sheriff 
wrote  on  the  box,  Mr.  Starks  said  they  were  his  goods.    He  then  told 
Mr.  Starks  that,  if  they  were  his  goods,  he  had  purchased  them  since 
Saturday  night.    Mr.  Starks  replied  that  he  would  show  when  they 
came  to  court  that  they   were   his   goods.    When   looking   over  the 
papers  of  the  E.   Rehkopf   Saddlery   Co.   he  saw   a  note  for  $6,000, 
signed  by  Oscar  Harper,  and   payable  to  the  American-German  Na- 
tional Bank,  or  warehouse — ^he  did  not  remember  which.    When  he 
saw  the  note  of  Oscar  Harper,  Mir.  Rehkopf  said  to  him:  "I    made 
this  note  and  put  this  leather  in  there  to  the  bank.    He  wasn't  sat- 
isfied with  it,  and  put  your  whips  in  with  it  too,  after  he  contended 
that  he  must  have  your  stuff,  and  I  put  your  whips  in  there  too." 

The  president  of  the  American-German  National  Bank  testified 
that,  on  September  4,  1906,  E.  Rehkopf.  president  of  the  E.  Rehkopf 
Saddlery  Co.,  brought  to  the  bank  for  discount  a  note  of  O.  C.  Har- 
per, executed  to  the  B.  Rehkopf  Saddlery  Co.  and  endorsed  hy  R 
Rehkopf,  and  offered  |6,200  of  warehouse  receipts  as  collateral  se- 
curity for  same.  Not  being  satisfied  with  the  secuurity,  he  demanded 
more,  and  Rehkopf  promised  to  deliver  to  him  additional  collateral 
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in  a  few  days.  With  that  understanding  the  note  was  accepted  by  the 
bank  and  the  proceeds  placed  to  the  credit  of  the  E.  Rehkopf  Sad- 
dlery Co.  This  was  a  new  loan,  and  not  a  renewal  of  any  old  loan. 
Purusant  to  his  agreement,  Rehkopf,  on  September  11,  1906,  offered 
additional  security  in  the  shape  of  warehouse  receipt  No.  21,  issued 
to  the  E.  Rehkopf  Saddlery  Co.  by  W.  S.  O'Brien,  a  public  ware- 
house of  Paducah,  Ky.,  covering  a  lot  of  whips  and  lashes  valued  at 
4348.45.  He  accepted  this  additional  collateral,  no:  knowing  from 
whom  or  when  the  whips  had  been  bought.  He  beliieved,  at. the  time 
of  the  transaction,  from  the  reports  of  commercial  agencies  and  other 
sources,  that  the  B.  Rehkopf  Saddlery  Co.  was  entirely  solvent. 
The  E.  Rehkopf  Saddlery  Co.  had  for  a  long  time  been  a  customer 
of  the  bank  and  a  large  borrower,  and  had  notes  and  bills  maturing 
almost  daily.  Afterwards,  on  September  lo,  1906,  the  president  of 
the  American-German  National  Bank  notified  E.  Rehkopf  that  the 
bank  was  carrying  too  much  of  his  paper,  and  that  he  must  do  some- 
thing to  reduce  his  loans.  On  September  It,  1906,  the  whips  and 
lashes,  covered  by  said  warehouse  receipt  No.  21,  together  with  a 
large  lot  of  other  merchandise,  amounting  to  something  like  $23,000, 
were  sold  by  the  bank,  with  the  consent  and  pursuant  to  the  instruc- 
tltwis  of  E.  Rehkopf,  the  president  of  the  E.  Rehkopf  Saddlery  Co., 
to  the  Starks-Ullman  Saddlery  Co.,  and  the  proceeds  credited  on 
the  indebtedness  of  the  E.  Rehkopf  Saddlery  Co.  Invoices  of  all 
the  goods  sold  were  delivered  to  the  Starks-Ullman  Saddlery  Co. 
at  the  time  of  the  sale. 

O.  B.  Starks  testified  that  he  was  the  president  of  the  Starks-XJll- 
man  Saddlery  Co.,  and  that  on  September  17,  1906,  he,  as  president 
of  -said  company,  bought  the  merchandise  in  controversy,  together 
with  other  merchandise  from  the  4°i^rican-German  National  Bank, 
which  held  the  warehouse  receipts  for  the  same,  and  delivered  to  him 
an  invo'ce  for  the  goods  that  were  stored  in  the  public  warehouse  of 
W.  S.  O'Brien  at  the  Cohankus  factory.  At  the  time,  he  did  not  know 
from   whom  the  E.  Rehkopf  Saddlery  Co.  had  bought  the  property. 

W.  S.  O'Brien  testified  that  he  was  the  keeper  of  warehouses  in 
Paducah,  Ky.  He  leased  warehouses,  issued  warehouse  receipts,  and 
kept  records  of  goods  received  and  receipts  issued.  He  had  leased 
the  Cohankus  house  where  the  goods  were  stored.  He  received  them 
On  September  11,  1906,  and  issued  warehouse  receipt  therefor  on  that 
day  to  the  E.  Rehkopf  Saddlery  Co. 

Appellant  contends  for  a  reversal  on  the  following  grounds:  (1) 
The  verdict  was  against  the  evidence.  (2)  There  was  a  fatal  vari- 
ance between  appellee's  pleading  and  proof.  (3)  The  court  erred  in 
rendering  judgment  against  the  appellant,  American-German  National 
Bank,  because  there  was  no  proof  of  detention  or  possesion  by  it  at 
the  f  me  of  the  institution  of  the  action,  but,  on  the  contrary,  the 
def-endant,  Starks-Ullman  Saddlery  Co.  admitted  the  detention  and 
possession  by  it  at  said  time. 

First.  The  law  is  now  well  settled,  that  where  goods  have  been 
obtained  by  a  party  without  any  intention  or  reasonable  expectation 
Of  paying  for  same,  and  with  a  design  of  cheating  the  vendor  out  of 
his  goods,  or  to  obtain  them  without  consideration,  the  vendor  may, 
upon  discovering  the  fraud,  elect  to  treat  the  contract  of  sale  as  a 
nullity  and  bring  his  action  for  the  recovery  of  the  specific  property, 
or  an  action  for  its  value.  (Am.  &  Eng.  Ency.  of  Law,  volume  24, 
1135;  Dietz  v.  Sutcliffe,  80  Ky..  650;  Brown  v.  Popham,  15  Ky.  Law 
Rep.,  543;  Crozier's  As'ee  v.  Cromie,  14  Ky.  Law  Rep.,  858.) 

In  actions  of  this  kind,  it  is  difficult  to  prove  the  fraud  of  the  pur- 
chaser except  by  his  subsequent  conduct.  At  the  time  the  B. 
Rehkopf  Saddlery  Co.  purchased  the  goods  in  question,  its  assets 
did  not  amount  to  over  $25,000,  and  its  liabilities  were  over  $150,000. 
These  liabilities  consisted  of-  small  accounts  due  various  parties  In 
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all  parts  of  the  United  States.  When  the  goods  were  received  by  the 
EL  Rehkopf  Saddlery  Co.,  they  were  not  opened  or  taken  out  of  the 
original  packages.  They  were  delivered  to  a  warehouse,  and  the 
warehouse  receipt  was  then  delivered  to  appellant.  The  goods  were 
not  sold,  nor  was  it  sought  to  sell  them  in  due  course  of  trad«.  A 
warehouse  receipt  was  delivered  to  the  bank,  and  the  goods  subse- 
quently sold,  along  with  other  merchandise,  to  the  Starks-Ullman  Sad- 
dlery Co.  The  entire  proceeds  of  this  sale,  including  the  proceeds 
from  the  whips  and  lasches,  sold  by  appellee  to  the  E.  Rehkopf  Sad- 
dlery Co.,  were  applied  to  the  payment  of  the  latter's  indebtedness  to 
the  bank.  At  the  time  the  goods  were  purchased  the  E.  Rehkopf 
Saddlery  Co.  could  not  have  paid  to  Its  creditors  over  sixteen  and  two- 
th^^rds  cents  on  the  dollar.  The  turning  over  of  the  proceeds  of  the 
sale  in  question  to  the  bank  shows  that  it  did  not  even  intend  to  pay 
this  much  to  its  general  creditors,  including  appellee,  but  proposed 
to  apply  the  whole  proceeds  to  the  payment  of  its  indebtedness  to  the 
the  bank.  From  this  evidence,  we  think  the  jury  were  authorized  to  con- 
clude that  the  goods  were  obtained  by  fraud.  The  goods  being  ob- 
tained by  fraud,  and  appellant  having  received  the  value  of  the  goods, 
it  could  defend  only  on  the  ground  that  it  was  an  innocent  purchaser 
for  value  without  notice.  Counsel  for  appellant  contend  that,  under 
the  rule  laid  down  In  Union  Trust  Co.  v.  Bulkeley,  150  Fed.  Rep., 
510,  the  discounting  of  the  note  for  $6,000,  and  the  placing  of  the 
proceeds  to  E.  Rehkopf  Saddlery  Co.'s  credit  with  the  understanding 
at  the  time  that  additional  collateral  was  to  be  furnished,  made  it 
an  Innocent  purchaser  for  value,  and,  as  the  president  of  the  bank 
testified  that  he  believed  the  E.  Rehkopf  Saddlery  Co.  was  solvent, 
and  did  not  know  when  or  from  whom  it  purchased  the  property  In 
question,  the  bank  certainly  had  no  notice  that  the  goods  had  been 
obtained  by  fraud.  Even  conceding  the  law  to  be  as  stated,  the  state- 
ments of  the  president  of  the  bank  are  not  conclusive  of  the  character 
of  the  transaction  in  a  case  like  th:s.  It  does  not  conclusively  ap- 
pear that  the  saddlery  company  really  received  the  benefit  of  the 
proceeds  of  the  note  discounted  by  the  bank.  The  president  only 
claims  that  the  saddle rv  company  got  the  benefit  of  it;  that  it  was 
placed  to  its  credit.  The  mere  deposit  of  that  amount  of  money  to 
the  credit  of  the  saddlery  company  does  not  show  that  the  latter 
received  the  benefit  of  it.  From  all  that  may  be  gathered  from  the 
statements  of  the  president  of  the  hank,  it  may,  as  a  matter  of  fact, 
have  been  used  to  pay  an  overdraft  or  other  indebtedness  on-  the 
part  of  the  saddlery  company  to  the  bank.  If,  as  a  matter  of  faci. 
the  proceeds  were  used  to  liquidate  other  indebtedness  due  the  bank 
by  the  saddlerv  company,  the  money  advanced  by  the  bank  on  the 
note  was,  In  effect,  a  mere  payment  of  pre-existing  indebtedness,  and 
did  not  constitute  the  bank  an  innocent  purchaser  for  value.  The  acts 
of  the  president  in  demanding  more  collateral,  as  well  as  in  disponing 
of  the  goods  for  which  the  bank  held  warehouse  receipts,  show  that 
the  bank  was,  to  say  the  least,  very  uneasy  about  the  saddlerv  com- 
pany's indebtedness  to  it.  That  the  saddlery  company  was  largely 
indebted  to  the  b^;nk,  and  had  done  its  business  at  the  bank  for  a 
number  of  years;  that  the  bank  demanded  additional  collateral  and 
afterwards  disposed  of  all  the  goods  for  which  it  held  warehouse 
receipts  for  the  purpose  of  reducing  the  indebtedness  of  the  sad- 
dlery company  to  it;  coupled  with  the  further  fact  that,  within  a 
few  days  thereafter,  the  saddlery  companv  madp  an  assignment. 
show  a  condition  of  affairs  from  which  the  jury  might  have  reasonably 
inferred  that  the  officers  of  the  bank  knew  of  the  saddlery  company's 
insolvency,  sand  that  it  was  unable  to  pay  for  gx?ods  it  was  purchasing 
at  that  time.  Owine:  to  the  many  peculiar  and  suspicious  circum- 
stances connected  with  the  case,  we  think  the  question,  whether  or 
not  the  bank  was  an  innocent  purchaser  for  value  without '  notice. 
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was  one  for  the  Jury,  who  heard  all  the  witnesses  and  knew  many 
of  them  personally,  and  could  best  tell  wbat  credence  to  give  tht\r 
to  statements. 

The  court  instructed  the  Jury  as  follows: 

"No.  1.  If  you  shall  believe  from  the  evidence  in  this  case,  that 
at  the  time  the  defendant,  E.  Rehkopf  Saddlery  Co.,  ordered  and  db- 
talned  from  the  plaintiff  the  goods  in  controversy  in  this  action,,  that 
said  defendant's  officers  or  agents,  offering  or  obtaining  said  gOT>d8, 
knew  that  said  E.  Rehkopf  Saddlery  Co.  was  Insolvent  and  had  no 
reasonable  expectation  of  being  able  to  pay  plaintiff  for  said  goods, 
and  made  the  order  for  said  goods  without  any  intention  of  paying 
for  same,  or  without  any  reasonable  expectation  of  paying  therefor, 
and  with  the  design  of  cheating  the  plaintiff  out  of  said  goods,  or  to 
obtain  them  without  consideration,  and  that  said  officers  or  agents 
concealed  said  designs  f.rom  the  plaintiff,  then  in  law  the  plaintiff 
Is  the  owner  of  the  goods  sued  for,  and  entitled  to  recover  possession 
thereof,  and  if  you  shall  so  believe  then  you  will  find  for  the  plaintiff 
the  goods  sued  for,  and  in  your  verdict  fix  the  value  thereof,  at  not 
exceeding  three  hundred  and  forty-eight  dollars  and  forty-five  cents 
($348.45),  the  value  alleged  in  the  petition,  unless  you  shall  believe, 
as  stated  in  instruction  No.  3  herein,  and  this  instruction  is  given  you 
subject  to  said  instruction  No.  3. 

"No.  2.  But  unless  you  shall  believe  from  the  evidence  in  this  case, 
that  the  goods  in  controversy  were  obtained  from  plaintiff  by  de- 
fendant, E.  Rehkopf  Saddlery  Co.,  under  the  facts  and  circumstances 
stated  to  you  in  instruction  No.  1,  therein,  then  the  law  is  for  the  de- 
fendant, and  you  will  so  find. 

"No.  3'.  Although  you  may  believe  from  the  evidence,  that  the  goods 
in  controversy  were  obtained  from  the  plaintiff  by  defendant,  E. 
Rehkopf  Saddlery  Co.,  under  the  facts  and  circumstances  stated  to 
you  in  instruction  No.  1  herein,  yet  if  you  shall  further  believe  from 
the  evidence  in  this  case,  that  after  the  delivery  of  said  goods  by 
plaintiff  to  defendant,  B.  Rehkopf  Saddlery  Co.,  that  said  saddlery 
company  placed  same  in  a  public  warehouse  in  the  city  of  Paducah, 
Kentucky,  and  caused  the  warehouse  receipt  exhibited  to  you  in 
evidence  to  be  issued  covering  said  goods,  and  shall  further  believe 
that  said  warehouse  receflpt  was  delivered  and  pledged  by  said  E. 
Rehkopf  Saddlery  C^.  to  the  defendant,  American-German  NatN)nal 
Dank,  for  money  loaned  to  said  saddlery  company,  or  for  a  ntvte  or 
notes  discounted  at  the  Instance  or  request  of  said  E.  Rehkopf  Sad- 
dlery Co.,  or  its  officers  or  agents  by  reason  of  the  delivery  to  it, 
and  upon  the  faith  of  said  warehouse  receipt,  and  without  any  knowl- 
edge or  notice  that  said  E.  Rehkopf  Saddlery  Co.  had  obtained 
said  good's  from  the  plaintiff,  under  the  facts  and  circumstances 
stated  to  you  in  instruction  No.  1  herein,  if  you  shall  believe 
that  said  goods  had  been  so  obtained,  then  the  law  is  for  the  de- 
fendant, and  you  will  so  find.  But  unless  you  shall  so  believe  from 
the  evidence,  then  the  law  is  for  the  plaintiff  as  defined  to  you  by 
instruction  No.  1  herein." 

Instruction  No.  1  properly  presents  the  law  as  to  whether  or  not 
the  goods  were  obtained  by  fraud.  Instruction  No,  3  presents  appel- 
lant's defense  in  language  as  favorable  to  it  as  it  could  reasonably 
contend  for.  In  this  instruction  the  Jury  were  told  to  find-  for  the 
defendant  if  they  believed  that  the  warehouse  receipt  was  delivered 
and  pledged  by  the  E.  Rehkopf  Saddlery  Co.  to  the  American-German 
National  Bank'  for  money  loaned  to  said  saddlery  company,  or  for  a  note 
or  notes  discounted  by  it  at  the  instance  or  request  of  the  E.  Rehkopf 
Saddlery  Co.,  or  its  officers  or  agents,  by  reason  of  the  delivery  to  it,  and 
upon  the  faith  of  said  warehouse  receipt,  and  without  any  knowledge 
or  notice  that  the  E.  Rehkopf  Saddlery  Co.  > had  obtained -the  goods 
from  the  plaintiff  under  the  facts  and  circumstances  stated  in  instruc- 
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tion  No.  1.  In  finding  for  the  appellee  the  Jury  must  have  belieYed 
either  that  the  bank  did  not  buy  the  note  in  question  for  a  valuable 
ccmsiddration,  or  that  it  had  notice  of  the  fact  that  the  goods  were 
fraudulently  detained.  While  the  bank  may  not  have  had  notice  of 
the  latter  fact,  the  circumstances  surrounding  the  $6,000  transaction 
nod  the  subsequent  delivery  of  collateral  security,  are  such  as  to 
lead  us  to  the  conclusion  that  the  verdict  of  the  jury  was  not  fla- 
grantly against  the  weight  of  the  evidence. 

Second.  It  is  contended  by  counsel  for  appellant,  that,  as  appellee's 
petition  did  not  charge  that  it  had  been  deprived  of  possession  of, 
or  title  to,  the  goods  by  fraud,  but  simply  sought  to  recover  the  prop- 
erty as  its  own.  It  could  not  do  so  under  the  proof  in  this  case,  vippel- 
lee  showing  by  its  own  witnesses,  that  it  sold  and  delivered  the  goods 
in  the  regular  course  of  trade  to  the  E.  Rehkopf  Saddlery  Co.,  and 
had,  as  vendor,  placed  said  vendee  in  possession  of,  and  invested 
it  with  title  to  said  goods.  In  this  view  of  the  law,  however,  coun- 
sel are  mistaken.  Appellee  had  the  right  to  treat  the  goods  as  its 
own,  and  sue  for  their  recovery  or  their  value  in  case  of  their  con- 
version. This  rule  is  well  settled  by  a  long  line  of  Authorities. 
(Dietz's  Ass'ee  v.  Sutcliffe,  80  Ky.,  650;  Longdale  Iron  Co.  v.  Swift's 
Iron  &  Steel  Works,  91  Ky.,  191;  Reager  v.  Kendall,  19  Ky.  Law 
Rep..  27.) 

Third.  Counsel  for  appellant  further  contend  that,  as  the  American- 
German  National  Bank  did  not  have  possession  of  the  goods  in  ques- 
tion at  the  time  of  the  institution  of  the  suit,  and,  as  the  St&rks-Uil- 
man  Saddlery  Co.  answered  admitting  thait  it  had  possession  of  the 
goods,  judgment  could  not  properly  go  against  appellant. 

In  the  early  case  of  Pool  v.  Adk'isson,  &c.,  1  Dana,  110,  which  was 
an  action  of  detinue  for  the  recovery  of  two  slaves  who,  the  proof 
showed,  were  at  that  time  in  the  Sitate  of  Missouri,  the  court,  speak- 
ing through  Chief  Justice  Robertson,  sadd: 

"But  is  detenue  maintainable?  We  think  it  is.  Since  the  case 
of  Burnley  v.  Lambert  (2  Wash.,  308),  it  has  been  considered  that 
proof  of  possession  by  ^he  defendant  at  the  date  of  the  writ,  is  not 
necessary  in  an  action  of  detinue.  In  Southcote's  case  (4  Co.  Rep.. 
83),  detinue  was  maintained  against  a  bailee  (to  keep  safely)  after 
he  had  been  robbed  of  the  thing  bailed. 

"In  many  cases  it  would  be  difficult  to  ascertain  the  motive  which 
Induced  a  defendant  to  part  with  the  property  prior  to  the  institutioa 
of  the  suit  for  it.  And  surely  the  right  to  maintain  detinue,  can  not 
depend  on  grounds  so  precarious  and  delusive  as  the  fact  that  the 
defendant  was  in  the  possesion  at  the  date  of  the  writ,  or  at  the  time 
of  its  service,  or  the  fact  that,  in  parting  with  the  possession  prior 
thereto,  he  had  acted  wantonly  or  in  bad  faith.  Such  a  metaphysical 
inquiry  as  the  latter  seems  not  to  be  required  by  principle  or  au- 
thority, and  would,  were  it  required,  tend  to  the  subversion  of  the 
actiQn  of  det'nue." 

•.  Furthermore,  it  has  been  held  that  the  owner  of  property  may 
maintain  an  action  for  its  value  against  a  person  converting  it,  whether 
he  be  the  original  trespasser  or  not.  (Ballentine,  Jr.  v.  Joplin,  &c.. 
105  Ky.,  70;  Justice  v.  Mendall  &  McLanahan,  14  B.  Mon.,  10;  New- 
comb-Buchanan  Co.  V.  Baskett,  14  Bush,  658.) 

Forms  of  action  were  abolished  by  the  Code.  All  that  is  now  re- 
quired is  to  state  the  facts  constituting  a  cause  of  action,  without 
reference  to  the  form  of  the  petition.  The  present  action  of  claim 
and  del  "very  requires  a  particular  description  of  the  property  claimed, 
Imd  also  the  separate  value  of  each  article  to  be  stated.  The  very 
purpose  of  stating  the  separate  value  of  each  article  is  to  enable  the 
court  to  render  judgment  »In  case  the  defendant  fails  to  deliver  the 
property.  Indeed,  the  action  of  claim  and  delivery  takes  the  place, 
and   has  4n  it  all  the  elements  of  detinue,   replevin   and   trover.    If 
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the  party  in  possession  has  converted  the  property,  and  no  longer  has 
it  in  his  possession,  he  is  liable  for  the  value  thereof. 

But  counsel  for  appellant  contend  that  appellee's  petition  was  de- 
fective, and  that  he  could  only  recover  the  value  of  the  property  in 
case  he  asked  for  that  .specific  relief.  Appellee's  petition,  however, 
compl'ied  with  all  the  provisions  of  the  statute  with  reference  to  an 
action  for  claim  and  delivery.  It  set  forth  the  separate  value  of  each 
article,  and  not  only  prayed  for  a  recovery  of  the  property,  but  for  all 
proper  relief.  Assuming,  as  was  found  by  the  jury,  that  appellant 
was  not  a  bona  fide  purchaser  for  value  without  notice,  it  necessarily, 
then,  converted  the  proceeds  of  appellee's  property  to  its  own  use. 
It,  alone,  received  the  proceeds  of  the  property,  when  it  was  not  en- 
titled to  receive  any  portion  thereof.  The  court  d':d  not  err  in  giving 
Judgment  against  appellant. 

The  fact  that  judgment  was  not  given  against  the  Starks-UUman 
Saddlery  Co.  is  not  assigned  as  ground  for  a  new  trial,  and  it  can  noi, 
therefore,  be  considered.  However,  -it  may  be  said  that  judgment 
should  not  have  gone  against  the  latter  company  merely  because  it 
admitted  possess^!on  of  the  property,  if  the  evidence  showed  that 
that  company  bought  and  paid  for  the  goods  without  notice  of  the 
fraud  by  which  they  had  been  obtained. 

Perceiving  no  substantial  error  in  the  record,  the  judgment  'is  af- 
firmed. 


COSTEN  V.  PRICE. 
(Filed  May  22,  1908— Not  to  be  reported.) 

1.  Partnership— Settlement  of — Race  Mare— This  suit  grows  out  of 
a  partnership  in  a  race  mare.  The  evidence  examined  and  held  that 
the  contract  x>f  settlement  was  voluntarily  entered  into  by  appellant 
and  he  is  bound  by  it. 

2.  Expense  of  Training  Mare — Absence  of  Contract  or  Agreement — 
In  the  absence  of  any  contract  or  agreement  as  to  the  payment  of 
the  training  of  the  mare,  one-half  of  it  should  be  paid  for  by  each  of 
the  two  partners,  the  ownership  of  the  mare  be'-ng  joint. 

John  T.  Shelby  and  B.  T.  Southgate  for  appellant. 
Allen  &  Duncan  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  reversing. 

This  suit  involves  the  settlement  of  the  partnership  between  appel- 
lant and  appellee  in  the  race  mare  "Avana."  The  appellant,  plain- 
tiff below,  sued  to  recover  possession  of  the  mare,  alleging  that  he 
was  the  owner  thereof;  later,  by  a  supplemental  pleading,  he  admitted 
that  the  defendant  was  claiming  an  Interest  in  the  mare  and  he  asked 
that  she  be  sold,  the  questions  in  dispute  between  himself  and  de: 
fendant  adjudicated,  and  the  proceeds  arising  from  the  sale  disposed 
of  'according  to  their  rights.  By  agreeihent  of  parties  the  mare  was 
sold.  The  defendant  answered,  alleging  that  he  and  plaintiff  were 
the  joint  owners  of  the  mare,  each  owning  a  one-half  interest  in  her; 
that  he  had  cared  for,  baarded  and  trained  her  from  the  spring  of 
1805  to  June  25,  1898,  and  that  there  was  due  him  for  moneys  exr 
pended  by  him  in  the  care,  keep  and  training  of  said  mare,  over  and 
above  the  moneys  which  had  been  paid  to  him  by  the  plaintiff  on 
account,  and  the  moneys  which  she  had  won  in  purses,  the  sum  of 
$287.20.    The    reply   admitted    the   existence   of   an   arrangement   by 


554  C06TEN  V.  PfilCE. 

whictt  defendant  had  been  entrusted  with  the  c&re  and  training  ^^ 
said  mare,  denied  the  term«  of  the  contract,  and  pleaded  an  entirely 
different  contract,  under  which  defendant  is  shown  to  have  been  in- 
debted to  plaintiff  in  a  larger  sum.  The  allegatons  of  the  zeply 
were  tra\er8ed  and  assue  was  finally  joined,  the  main  questions  in 
dispvte  being  the  terms  of  the  contract  under  which  defendant  had 
the  care,  possession  and  training  of  the  mare. 

It  appears  from  the  pleadings  that  the  defendant  also  trained  the 
race  horse,  "Peter  Pan,"  durng  a  part  of  the  time  covered  by  this 
account  for  plaintiff,  but,  upon  motion,  all  itema  charged  for  the 
account  of  this  horst;  were  stricken  from  the  pleadings  uf  the  defend- 
ant, as  were  all  sums  set  up  in  the  plaintiff*s  pleadings  as  having 
been  paid  on  account  of  this  horse,  so  that  the  case  was  tried  out 
on^the  questions  in  dispute  relative  to  the  keeping,  care  and  training 
of  the  mare  "Avana"  alone. 

Much  proof  was  taken  in  support  of  the  respective  claims  and 
contentions  of  the  litigants,  and,  upon  final  hearing,  the  trial  judge 
found  that  there  did  exist  a  partnership  between  the  plaintiff  and 
the  defendant  in  the  mare  ''Avana,"  and  he  adjudged  that  each  was 
entitled  to  one-half  of  the  proceeds  arising  from  the  sale  of  said  mare, 
and  dismissed  the  suit,  with  the  directions  that  each  party  pay  his 
own  costs.  From  this  judgmeent  the  plaintiff  appeals,  the  defendant 
prosecutes  a  cross-appeal,  and  we  are  asked  by  each  to  reverse  ihn 
finding  and  judgment  of  the  chancellor  on  the  sole  ground  that  the  de- 
cided weight  of  the  evidence  is  against  the  judgment. 

In  April,  1895,  appellant  became  the  owner  of  the  race  mare 
"Avana,"  and  under  some  sort  of  an  arrangement,  about  the  terms 
of  which  the  record  is  not  clear,  he  placed  her  in  the  hands  of  appel- 
lee to  train.  Appellee  kept  her  from  this  time  until  in  the  early  part 
of  May,  1896,  at  which  time  appellant  alleges  that  appellee  was 
claiming  something  over  |2.000  from  h'im  for  having  trained  and 
boarded  the  mare  "Avana"  from  April,  1895,  to  May  5,  1896.  and  the 
race  horse,  "Peter  Pan,"  during  the  greater  portion  of  said  time 
That  appellant  considered  the  ch2rges  made  against  him  for  this  ser- 
vice extortionate  there  can  be  no  question,  and  It  was  only  after  a 
prolonged  and  heated  argument  that  an  agreement  or  understanding 
was  reached  in  regard  thereto,  according  to  the  statement  t>f  ap- 
pellee, while  appellant  insists  that  the  so-called  settlement  into  which 
he  entered  at  th?-t  tim?  was  forced  from  him  on  an  imperfect  and 
partial  showing,  and  under  such  circumstances  that  it  should  noi 
be  upheld,  but  that  he  is  entitled  to  an  accounting,  a  settlement  and 
adjustment  of  all  business  transactions  between  himself  and  appellee 
from  April,  1895.  to  the  beginning  of  this  litigation. 

In  this  meeting  of  M.iy  5,  1896,  as  claimed  by  appellee,  appellant, 
in  settlement  and  adjustment  of  the  claims  between  them,  gave  to 
appellee  a  bill  of  sale  for  one-half  interest  in  the  mare  ** Avana,"  and 
$100  in  cash,  and  that  this  bill  of  sale  and  the  |100  settled  all  matters 
in  dispute  between  them  relative  to  the  mare  "Avana,"  save  and  ex- 
cept her  keep  f'or  the  winter  months,  for  which  he  is  entitled 
to  compensation  at  the  rate  of  |10  per  month.  Appellee  admits  that, 
during  the  time  between  April,  1895.  and  May  5,  1896,  appellant  pa  d 
hrim,  on  account,  |674  in  money,  and  it  is  conceded  that  he  was  charge- 
able with  purses  won  by  "Avana."  which  would  Increase  appellant's 
credit  to  something  more  than  $800.  So  that,  according  to  his  own 
admission,  he  received  from  appellant  for  the  keep  of  the  race  mare, 
"Avana,"  during  this  time,  and  the  race  horse,  "Peter  Pan."  durini; 
the  greater  portion  of  this  time,  $674,  paid  during  the  time.  $100  paid 
May  5.  1896.  and  a  one-half  interest  in  the  race  mare,  '•Avana.*' 
which  he  estimated  to  be  worth  |700,  and  purses  won  by  the  mare 
during  the  season  of  1895.  amounting  to  something  over  $100.  Ap- 
pellee testifies   that,  on  that  occasion,  he  gave  to  appellant  a  full 
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Btatement  of  h!s  cla'lm  and  account,  this  appellant  denies,  and  it  is 
left  a  question  between  the  two.  The  statement  of  the  accounts 
between  them  is  not  at  all  satisfactory.  Appellee  lost,  or  misplaced, 
and  could  not  produce  the  books  in  which  the  original  entries  of  the 
items  of  expense  were  made.  Appellant  asked  to  be  relieved  from 
the  terms  of  the  contract  which  he  there  made.  He  Is  shown,  by 
the  record,  to  be  a  man  of  afCairs  and  much  business  exper.ence, 
and,  although  we  are  of  the  opinion  that  even  though  the  circum- 
stances  were  such  that  he  felt  impelled  to  make  a  settlement  on  ap- 
pellee's terms,  which  were  very  oppressive,  rather  than  be  subjected 
to  the  vexations  and  annoyancs  of  a,  perhaps,  tedious  litigation,  still 
they  were  voluntari'ily  accepted,  made  and  entered  into  by  him,  and 
he  is  bound  by  whatever  trade  they  made  on  that  date.  They  cer- 
tainly did  not  make  a  partial  settlement,  it  was  either  in  full  or  none 
at  all.  We  are  of  opinion  that  it  must  be  regarded  as  a  full  settle- 
ment of  all  matters  relative  to  the  keep  of  the  mare  to  that  date. 
It  is  agreed  by  the  parties  that  on  this  date  a  new  arrangement  was 
made  and  entered  into,  by  which  they  were  to  be  governed  and  con- 
trolled thereafter,  but  they  d'ffer  very  materially  as  to  the  construc- 
tion to  be  placed  upon  the  terms  of  the  contract  by  which  appellee 
was  to  continue  to  keep  the  mare.  Under  the  arrangement  which 
they  made  on  that  date,  whether  it  was  as  stated  by  appellee  or  ap- 
pellant, appellee  kept  the  mare  from  that  date.  May  5,  1896,  to  the 
institution  of  this  litigation  in  June,  1898.  During  this  time,  accord- 
ing to  appellee's  own  statement,  he  received  from  appellant  |111 
in  money,  and  in  purses  won  by  said  mare,  $2,602.30,  and  when  in 
June,  1898,  he  was  called  upon  to  settle  his  accounts  with  appellant, 
he  presented  a  claim  for  services  and  expenses  incurred  in  training 
and  caring  for  said  mare  during  this  time,  amounting  to  nearly 
$3,400,  and,  after  giving  to  appellant  credit  for  $1,301.15.  one-half  of 
the  purses  won  and  $110,  which  was  paid  to  him  it  stll  leaves  ap- 
pellant indebted  to  him  in  the  sum  of  $287.20. 

Appellant  disputes  the  correctness  of  apellee's  cl'aim  for  services, 
expenses,  &c.,  and  claims  that  after  May  5,  1896,  he  paid  to  appellee 
the  sum  of  $130  on  account,  and  that  giving  to  appellee  every  claim 
to  which  he  is  Justly  entitled,  there  is  due  him  on  a  settlement  of 
their  accounts,  $1,399.  Appellant  insists  that  after  May  5,  1896,  he 
was  to  pay  to  appellee  $1  per  day  for  caring  for  and  driving  the  mare 
"Avana,"  and  he  was  to  be  at  no  other  expense  excepting  the  cost 
of  shipping,  shoeing,  doctor's  bills,  &c.,  while  appellee  states  that 
appellant  said  he  would  pay  no  feed  bills,  but  would  allow  appeljee, 
by  the  month,  for  training  his  mare,  that  he  was  willing  to  pay  $5 
per  month  while  she  was  not  in  training,  in  the  winter,  and  50  cents 
per  day,  as  his  share  of  the  cost  of  training,  and  one-half  of  all  neces- 
sary expenses,  such  as  shoeing,  doctor's  bills,  freight,  medicine,  &c. 
Appellee  insists  that  it  was  customary  and  understood  that  this  neces- 
sary expense  'Included  railroad  fare  and  hotel  charges  for  himself  and 
his  helper  a  boy  whom  he  had  with  him,  and  it  is  more  than  likely 
that  these  items  had  been  included  in  the  bill  which  he  presented 
for  the  previous  year,  but  appellee  also  admits  that  in  this  conver- 
sation with  appellant,  appellant  pla'Inly  told  him  that  "from  this  time 
OB  I  will  know  what  I  am  doing."  It  is  not  claimed  that  in  the  con- 
versation of  May  5,  1896,  appellee  stated  he  was  to  be  paid  his  rail- 
road fare,  board,  &c.,  and  like  charges  for  his  helper,  as  part  of  the 
necessary  expenses  to  be  ch'arged  up  to  their  joint  account  and,  it  is 
quite  certain  from  appellant's  testimony,  that  he  did  not  so  intend 
or  understand. 

There  Is  no  material  difference  between  appellant  and  appellee 
as  to  what  the  contract  was,  so  far  as  it  was  stated  on  that  occasion. 
The  difference  between  them  comes  from  appellee's  construction  as 
to  what  i«  covered  by  the  terms  "expenses,"  it  .being  his  contention 
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that  this  term  includes  his  railroad  fare,  hotel  bills,  helper*s  hire  and 
railroad  fare  and  hotel  bills.  Whereas,  appellant  insists  that  the  term 
"expenses"  should  properly  cover  shoeing,  doctor's  bills,  costs  of  ship- 
ping the  mare,  &c. 

Much  confusion  seems  to  have  occurred  in  the  account  between 
these  litigants  because  of  the  fact  that  the  mare  in  questi^on  was  a 
partnership  mare  and  being  handled  by  one  of  the  partners.  There 
is  no  occasion,  however,  for  any  confusion  on  this  account.  Appel- 
lant and  appellee,  being  the  Joint  owners  of  the  mare,  contracted  with 
appellee,  a  horse  trainer  by  prof  ess  itm,  to  train  and  care  for  her.  In 
the  absence  of  any  contract  or  agreement  as  to  what  the  charges 
for  this  service  should  be,  U  being  admitted  that  it  was  to  be  paid 
for,  appellee  would  be  entitled  to  have  the  fair  and  customary  and 
usual  charge  for  this  character  of  service  allowed  to  him,  and  no  more, 
and  this  amount,  when  determined,  should  be  paid  one-half  by  appel- 
lant and  one-half  by  appellee. 

Appellee  testifies  that  during  a  portion  of  the  time  he  trained 
horses  of  his  own,  as  well  as  horses  belonging  to  other  parties,  and, 
while  traveling  around  the  circuit,  he  frequently  drove  horses  for 
other  people  in  races.  So  that,  it  will  be  seen  that,  in  the  absence  of 
an  express  contract,  it  would  be  both  inequitable  and  unjust  to  per- 
mit appellee  to  charge  his  railroad  fare  and  his  board  bills,  as  well 
as  those  of  his  helper,  to  the  account  of  this  one  mare,  and  in  fact, 
if  this  be  done  and  if  the  Joint  account,  which  he  holds  against 
this  mare,  is  to  be  made  responsible  for  the  cost  of  his  assistant 
and  his  traveling  expenses  and  hotel  bills,  we  are  at  a  loss  to  under- 
stand why  it  should  also  be  charged  with  $2  per  day  while  around 
the  circuit,  and  this  is  what  we  find  it  charged  with,  for,  in  the  item- 
ized account  which  appellee  has  presented,  there  is  a  charge  for  $2 
per  day  for  every  day  during  the  season  when  the  mare  was  away 
from  home,  and  $1  per  day  for  her  training  while  she  was  at  home. 
Surely  the  $60  per  month  was  intended,  as  appellants  insist  it  was, 
to  cover  all  expenses  save  the  actual  cost  of  shipping  the  mare, 
and  her  bills  for  shoeing,  doctoring,  medicine,  &c-  It  is  ad- 
mitted that,  at  the  time  this  arrangement  was  entered  into,  appellant 
and  appellee  had  Just  been  engaged  in  a  heated  discussion,  and  they 
did  not  enter  into  or  discuss  in  detail,  or  at  any  great  length,  the  terms 
under  which  the  mare  was  to  be  continued  in  the  possession,  and 
under  the  care  and  control  of  appellee,  and,  from  the  record,  it  is 
certain  that  their  minds  did  not  agree  on  the  contract  as  appellee 
understands  it,  and  if  their  minds  did  not  meet  then  no  agreement 
was  reached  as  to  the  charges  to  be  made,  and  appellee  is  only  en- 
titled to  receive  a  fair  compensation  from  the  partnership  for  the 
services  which  he  rendered.  While  the  record  evidence  on  this  point 
is  quite  meagre,  the  witness,  Gus  Macey,  tstifies  that  he  is  in  the 
habit  of  handling  horses  for  others,  and  that  while  there  is  no  abso- 
lute and  fixed  price,  still  his  custom  was  to  charge  $1  a  day  and 
necessary  expenses  for  training,  and  that  this  necessary  expense 
did  not  include  either  the  cost  of  the  hire  of  his  assistants,  tfae!^  or 
his  board,  or  their  or  his  traveling  expenses,  but  only  the  neces- 
sary expenses  for  transporting  the  horse.  Such  a  charge,  it  'seems 
to  us.  is  ample  and  adequate,  and  when  there  is  added  to  this,  for 
appellee,  the  additiomal  charge  o{  a  |1  a  day  for  every  day  that  the 
mare  is  on  the  circuit  away  from  home,  we  are  of  opinion  that  ap- 
pellee is  well  compensated  for  the  services  which  he  rendered.  A 
mere  statement  of  the  account  between  these  litigants  from  the  time 
they  entered  into  this  business  transaction  to  its  termination,  will  show 
that  the  advantage  is  all  on  the  side  of  appellee. 

Appellee  had  charge  of  the  mare  "Avana"  for  a  little  over  three 
years,  and  of  the  horse  "Peter  Pan"  about  one  year.  During  that 
time  he  received  in  purses  more  than  |2,700;  in  cash  from  appellant, 
according  to  his  own   admission,  |885,  and   according  to  appellant's 
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contention,  about  $1,000,  and  a  one-half  interest  in  the  mare,  for  which 
he  agreed  to  pay  $700,  and  which  he  has  sold  for  $1,000,  making  a 
total  which  he  has  received  for  the  care  and  training  of  one  horse 
during  thirty-eight  months  and  anothet*  horse  about  twelve  months, 
maldng  a  total  of  fifty  months  for  the  two,  of  more  than  $4,200,  and 
he  still  claims  that  appellant  is  indebted  to  him  in  the  sum  of  $287.20. 
Whereas,  appellant  bought  the  horse,  for  which  he  alleges  he  paid 
$1,800;  he  has  paid  to  appellee  about  $1,000  in  money,  making  his 
outlay  about  $2,800,  and  he  has  left  but  a  one-half  interest  in  the 
horse  with  a  claim  against  him  for  $287.20. 

Appellee  presents  no  book  of  original  entry  for  the  reason,  as  he 
testifies,  that  they  were  lost  after  he  had  his  wife  draw  off  the  ac- 
count on  a  sheet  of  paper,  while  appellant  lost  his  memorandum  for 
moneys  paid  in  an  earthquake.  None  of  the  claims  for  expenses 
incurred  are  vouched  for  by  receipted  bills  or  other  evidence  showing 
their  correctness.  Appellee  denies  the  receipt  of  any  moneys  at  the 
hands  of  appellant  after  May  5,  1896,  save  the  6um  of  $111,  paid  as 
follows:  One  hundred  dollars,  ten  dollars  and  one  dollar,  so  that  the 
correctness  of  the  claims  of  each  litigant  rests  at  last  upon  his  own 
statement  in  regard  thereto. 

The  litigants  sought  to  have  their  differences  settled  and  their 
accounts  adjusted,  and  neither  is  satisfied  with  the  Judgment  of  the 
chancellor.  We  are  of  the  opinion  that  the  nearest  to  a  correct  solution 
of  this  litigation  is  found  by  allowing  to  appellant  credit  for  the 
various  items  of  cash  which  he  alleges  I^  paid  to  appellee  subsequent 
1|o  the  date  of  the  settlement  on  May  5,  1906,  and  by  allowing  to 
appellee  all  items  of  expense  which  he  has  charged  to  their  Joint  ac- 
count save  those  for  hire  and  helper,  and  board  and  railroad  fare  for 
himself  and  helper,  witch  hazel,  and  the  items  of  expense  charged 
for  services  rendered  prior  to  May  5,  1896.  With  these  items  de- 
ducted from  his  account,  there  remains  the  sum  of  $1,247.15,  properly 
charged  to  the  account  of  appellant.  This  sum,  when  credited  with 
$130,  the  amount  which  it  is  found  appellant  paid  to  him  on  account 
leaves  appellant  indebted  to  him  for  services  in  the  sum  of  $1,117.15. 
Appellee  admits  that  since  May  5, 1896,  he  has  collected  in  purses  won 
by  "Avana"  the  net  sum  of  $2,602.30,  and  appellant  is  entitled  to  one- 
half  of  this  sum,  or  $1,301.15;  deducting  from  this  the  amount  which 
appellant  owes  to  appellee,  as  above  indicated,  there  is  a  balance 
due  appellant  of  $184.  The  mare  was  sold  for  $2,000,  >and  this  sum, 
less  such  an  amount  as  is  due  for  taxes  thereon,  is  in  the  hands  of  the 
commissioner. 

Upon  a  return  of  this  case  the  court  will  enter  a  Judgment  in 
favor  of  appellant  for  $184,  with  Interest  from  the  8th  day  of  June, 
1898,  -until  paid,  and  costs,  and  he  will  direct  one-half  of- the  net  pro- 
ceeds of  the  sale  paid  over  to  appellant,  and  out  of  the  remaining 
one-half  he  will  direct  the  Judgment  of  appellant  to  be  paid,  and  the 
balance  of  said  one-half,  after  the  Judgment  and  costs  are  satisfied, 
to  be  paid  to  appellee. 

For  the  reasons  indicated  this  case  is  reversed  and  remanded,  for 
further  proceedings  consistent  with  this  opinion. 


LAWSON,  &c.  V.  TODD,  Ac. 

(Filed  May  22,  1908— To  be  reported.) 

1.  Deeds— Use  of  Words  "Heirs  of  His  Body"— "Bodily  Heirs"— 
Title  Conveyed — In  view  of  the  uncertainty  in  arriving  at  the  inten- 
tion of  the  maker  of  a  deed  or  will  m  the  use  of  the  words,  "heirs 
Of  his  body,"  "bodily  heirs."  or  the  like,  when  the  mind  Is  left  in 
doubt  as  to  the  true  meaning,  it  is  safer  to  conclude  that  the  convey- 
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ance  was  designed  to  pass  the  fee  and  not  a  life  estate  or  a  Joint 
interest. 

2.  Same — Deed  by  Father  to  Married  Daughter — Conveyance  to  Her 
and  Her  Bodily  Heilrs — ^Pee  Vested  in  Daughter— A  deed  to  land  waa 
made  by  a  father  to  his  married  daughter,  Mary  L.,  "and  her  bodily 
heirs  after  her''  in  consideration  of  one  dollar  and  natural  love  and 
affection,  in  which  he  covenants  to  and  with  the  parties  of  the  secoad 
part  to  forever  warrant  and  defend  the  same  against  all  claims  of 
all  persons  whatever.  Held — That  the  only  grantee  named  in  the 
deed  is  Mary  L.;  there  is  no  remainder  over  nor  'are  the  words  "chil- 
dren'' or  "child"  used,  and  under  the  rules  of  the  common  law  the 
words  "and  her  bodily  heirs  after  her,"  would  have  created  an  estate 
tall  which,  by  our  statute,  is  converted  into  the  fee. 

Wm.  J.  Steinert  for  appellants. 

Barker  &  Woods  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Di- 
vision. 

Opinion  of  the  court  by  Judge  Carroll,  reversing. 

The  question  In  this  case  is,  whether  or  not  Mary  E.  G.  lAwson 
to^k  a  life  estate  or  the  fee  under  the  following  deed:  "This  deed 
made  this  9th  day  of  March,  1871,  between  E.  D.  Polk,  of  the  first 
part,  and  my  daughter,  Mary  B.  G.  Lawson,  wife  of  Alexander  Law- 
son,  and  her  bodily  heirs  after  her,  parties  of  the  second  part,  both 
of  the  county  of  Jefferson  and  State  of  Kentucky,  to-wlt:  For  and 
in  consideraflon  of  one  dollar  cash  In  hand  paid  and  the  natural  love 
and  affection  I  have  for  my  daughter,  Mary  E.  G.  Lawson,  and  her 
bodily  heirs  after  her,  do  give,  grant,  alien,  convey  and  confirm  unto 
the  parties  of  the  second  part  forever,  all  of  a  certain  tract  or  parcel 
of  land  in  the  county  of  Jefferson,  described  as  follows:  •  *  *  To 
have  and  to  hold  to  the  said  parties  of  the  second  part,  forever,  and 
singularly,  the  tracts  thereunto  belonging.  •  ♦  ♦  The  said  party  of 
the  first  part  covenants  to  and  with  the  parties  of  the  second  pait 
that  it  is  free  from  all  encumbrances  whatever,  and  warrants  and 
forever  defends  the  same  against  all  claims  of  all  persons  whatso> 
ever." 

Questions  very  similar  to  the  one  here  involved  have  been  before 
this  court  in  a  number  of  cases,  and  an  examination  of  them  discloses 
the  fact  that  there  is  seeming  conflict  In  the  opln^-ons;  but  this  con- 
flict is  more  apparent  than  real,  and  usually  resulted  from  an  effort 
upon  the  part  of  the  court  to  arrive  at  the  intention  of  the  grantor 
gathered  from  the  relation  of  the  parties  as  well  as  from  expressions 
Indicating  his  intention  that  might  be  found  in  the  instrument  under 
consideration.  It  is  a  rare  thing  that  two  deeds  or  wills  containing 
the  expression  "bodily  heirs"  are  in  other  particulars  precisely  alike. 
The  tendency,  however,  of  the  court  is  to  construe  deeds  like  the 
one  before  us  as  vesting  the  fee  rather  than  a  life  estate.  In  favtJr- 
ing  this  construction  we  have  followed  the  legislative  intent,  as  ex- 
pressed in  section  2342,  of  the  Kentucky  Statutes,  declaring  that 
"unless  a  different  purpose  appear  by  express  words,  or  necessary 
influence,  every  estate  in  land  created  by  deed  or  w'-U  without  words 
of  inheritance,  shall  be  deemed  a  fee-simple  or  such  other  estate  as 
the  grantor  or  testator  had  the  right  to  dispose  of,"  and  section 
2343,  providing  that  "all  estates  heretofore  or  hereafter  created, 
which  in  former  times  would  have  been  deemed  estates  entailed, 
shall  henceforth  be  held  to  be  estates  in  fee-simple."  As  illastratlnf 
the  purpose  of  the  court  and  the  trend  of  its  decisions,  as  well  as  the 
diflftculty  in  formulating  any  rule  that  may  safely  be  depended  upcm 
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in  the  construction  of  deeds  similar  to  this  one,  we  call  attention  to 
the  following  cases: 

In  Johnson  v.  Johnson,  2  Met.,  331,  the  court  sstid:  "It  is  the  settled 
rule,  established  by  numerous  adjudications  of  this  court,  and  recog- 
nized and  acted  upon  In  several  cases,  that  the  words  'heirs  of  the 
body,*  'heirs  lawfully  begotten  of  the  body,'  and  other  similar  ex- 
pressions, are  appropriate  words  of  limitation,  and  must  be  con- 
strued as  creating  an  estate  tall,  which,  by  our  statute,  is  converted 
into  a  fee-simple,  unless  there  be  somefhing  else  in  the  deed  or  will 
from  which  a  reasonable  inference  can  be  drawn  that  the  words  were 
used  in  a  sense  different  from  their  legal  and  technical  signification." 

This '  principle  has  been  recognized  and  applied  in  the  following 
cases.  Prewitt  v.  Holland,  92  Ky.,  641;  Hall  v.  Moore,  32  Ky.  Law 
Rep.,  56;  Handy  v.  Harris,  32  Ky.  Law  Rep.,  225;  Jones  v.  Mason, 
21  Ky.  Law  R«p.,  842;  Davis  v.  Davis.  23  Ky.  Law  Rep.,  1132;  Mc- 
Oennis  v.  McGennis,  16  Ky.  Law  Rep.,  598;  Lanham  v.  Wilson,  15 
Ky.  Law  Rep.,  109;  Ruby  v.  Ruby,  12  Ky,  Law  Rep.,  879;  Short  v. 
Terry,  15  Ky.  Law  Rep.,  241;  True  v.  Nichols,  2  Duv.,  547. 

On  the  other  hand,  there  is  a  line  of  cases  holding  that,  under  a 
conveyance  to  the  grantee  "and  the  heirs  of  his  body,"  or,  "his  bodily 
heirs,"  the  grantee  takes  a  life  estate  only,  with  remainder  to  his 
children.  Among  these  may  be  noticed  Prescott  v.  Prescott,  10  B. 
Mon.,  56;  Brann  v.  Elzey,  83  Ky.,  440;  Righter  v.  Forrester,  i  Bush, 
278;  Mitchell  v.  Simpson,  88  Ky.,  125;  Louisville  Trust  Co.  v.  Brd- 
man,  22  Ky.  Law  Rep.,  729,  in  which  it  was  held  that  "bodily  heirs," 
or  "heirs  of  h»:s  body,"  were  words  of  purchase  and  not  of  limitation, 
and  tiiat  they  were  intended  to  be  synonymous  with  "children." 
•  Again,  in  Combs  v.  Eversole,  23  Ky.  Law  Rep.,  932,  where  the  con- 
veyance was  "to  Catherine  D.  Bolin  and  the  heirs  of  her  body"  ♦  •  ♦ 
"to  have  and  to  hold  unto  the  said  Catherine  D.  Bolin  and  the  heirs 
of  her  body,  their  heirs  and  assigns  forever,"  with  covenant  of  war- 
ranty unto  "the  parties  of  the  second  part,  their  heirs  and  assigns 
forever;"  it  was  held  that  Gathering  D.  Bolin  and  her  children  took 
a  Joint  estate  in  the  land. 

In  view  of  the  uncertainty  in  arriving  at  the  intention  of  the  maker 
of  an  instrument  like  a  deed  or  a  will,  in  the  use  of  the  words 
"heirs  of  his  body,"  "bodily  heirs,"  or  the  like,  and  when  the  mind  is 
left  in  doubt  as  to  the  true  meaning,  we  regard  it  as  safer  to  con- 
clude that  the  conveyance  was  designed  to  pass  the  fee  and  not  a 
life  estate  or  a  Joint  interest.  And  this  construction  should  prevail, 
in  the  absence  of  language  indicating  a  purpose,  to  invest  the  person 
named  as  grantee  with  only  a  life  estate  or  a  Joint  interest,  it  is 
more  in  harmony  with  the  legislative  intent  as  expresed  in  the  stat- 
ute than  would  be  a  construction  that  only  gave  to  the  named  gran- 
tee a  life  estate  or  an  interest  less  than  the  fee.  Where  the  word 
"children"  is  used,  as  when  the  estate  is  given  to  "A  and  his  children," 
the  uniform  ruling  has  been  that  "A"  will  not  take  the  fee;  but, 
whether  he  will  take  a  life  estate  or  a  Joint  estate  with  the  children 
is  to  be  determined  from  a  consideration  of  the  relationship  of  the 
parties  and  the  language  of  the  instrument.  (McParlajid  v.  Hatchett, 
26  Ky.  Law  Rep.,  276;  Hall  v.  Wright,  27  Ky.  Law  Rep.,  1187.) 

And  so  wh«n  the  intention,  as  manifested  in  the  language,  is  to  con- 
vey a  life  estate,  with  remainder  over,  there  has  b^en  no  disposition 
to  defeat,  by  construction,  the  purpose  of  the  grantor.  But  in  the 
deed  before  us,  the  only  grantee  named  is  Mary  Lawson.  There  is 
nothing  in  the  instrument  to  indicate  that  the  grantor  only  intended 
that  she  should  take  a  life  estate.  There  is  no  remaiinder  over,  nor 
are  the  words  "children"  or  "child"  used.  On  the  other  hand,  it  is 
manifest  that,  under  the  rules  of  the  common  law,  the  words  "and  her 
bodily  heirs  after  her,"  would  have  created  an  estate  tarl,  which, 
by  our  statute,  is  converted  into  the  fee.     (Johnson  v.  Johnson,  2 
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Met.,  331;  Pruitt  v.  Holland,  92  Ky.,  641.)  We  do  not  atUch  serious 
Importance  to  the  fact  that  the  words  'parties  of  the  second  part*' 
are  used.  The  words  "party"  or  "partties'*  are  commonly  employed 
interchangeably  in  deeds,  and  we  often  find  the  expression  "party  of 
the  first  part"  when  there  are  several  grantors,  and  the  words  "parties 
of  the  second  part"  when  there  is  only  one  grantee.  This  deed  ap- 
pears to  have  been  written  by  an  experienced  person;  and  If  the 
Intention  had  been  to  give  to  Mary  Lawson  only  a  life  estate,  or 
to  grive  the  property  to  her  and  her  children  jointly.  It  would  have 
been  so  wi^itten.    In  our  opinion  she  took  the  fee. 

Wherefore,  the  judgment  is  reversed,  for  proceedings  in  conformity 
with  this  opinion. 
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(Filed  May  22,  1908— Not  to  be  reported.) 

False  Pretenses  —  Money  Obtained  Thereby  —  Forging  Name  of 
Surety  on  Note — Errors  in  Instructions  Corrected — This  Is  a  prosecm- 
tlon  against  Walter  R.  Day  for  obtaining  money  under  false  pretenses, 
by  signing  the  name  of  Floyd  Day  to  a  note,  without  authority,  which 
he  discounted  in  bank,  and  is  reversed  on  erroneous  instuctions  given 
to  the  jury,  the  correct  Instructions  being  set  out  in  the  opanlon. 

Hazelrigg,  Chenault  &  Hazelrigg,  E.  E.  Hogg,  John  C.  Eversole  and' 
Eversole  &  Eversole  for  appellant. 

James  Breathitt  and  Chas.  H.  Morris  for  appellee. 

Appeal  from  Perry  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  reversing. 

The  appellant,  Walter  R.  Day,  was  indicted  for  obtaining  money 
under  false  pretense;  upon  a  plea  of  **not  guilty,"  he  was  tried,  con- 
victed and  his  punishment  fixed  at  confinement  in  the  penitentiary 
for  one  year.  Conceiving  that  the  punishment  is  not  merited,  ind 
that  there  has  been  a  miscarriage  of  justice  in  his  case,  he  prosecutes 
this  appeal,  and,  as  grounds  for  reversal,  relies  upon  the  following: 
Flrbt,  that  there  was  not  sufficient  evidence  to  authorize  the  court 
to  Instruct  on  the  question  of  the  ownership  of  timber  in  Perry 
county;  second,  that  the  indictment  not  having  alleged  the  inability 
Of  the  plaintiff  to  produce  the  note,  and  the  note  itself  not  baring 
been  satisfactorily  acounteJ  for,  it  was  error  to  admit  secondary 
evidence  of  its  contents,  and  no  instruction  should  have  been  sub- 
mitted on  that  charge  In  the  indictment;  third,  the  plaintiff  failed  to 
prove  that  the  Hazard  Bank  was  incorporated,  no  proof  whatever 
was  submitted  on  that  point. 

The  facts,  as  developed  In  this  case,  are,  briefly  stated  as  follows: 
Sometime  in  the  early  part  of  March,  1904,  the  Hazard  Deposit  Bank, 
of  Hazard,  Ky.,  received,  in  the  regular  course  of  mail,  the  following 
letter: 

"Fnwem  Creek,  Ky.,  Marcb  1,  1904. 
"Cashier  Hazard  Deposit  Bank, 

''Hazard,  Ky. 

"Dear  Siir — We  have  bought  some  timber  in  your  county  and  want 
to  begin  operations  about  May  1,  and  we  want  to  borrow  $3,000  ffom 
you  for  six  months,  and  want  to  keep  our  account  with  you  while 
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operating.    Will  give  as  security  Floyd  Day,  and  any  one  else  you 
desire,  and  will  pay  you  8  per  cent,  on  said  loan. 
"Please  let  us  hear  from  you  at  once,  and  oblige 

"Yours  truly, 

"N.  B.  DAY  &  CO." 

This  letter  was  written  upon  a  letterhead  upon  which  there  ap- 
peared the  following: 

"All  agreements  are  contingent  upon  strikes,  accidents  or  other 
causes  beyond  our  control. 

"Floyd  Day.  Walter  R.  Day.  Oarl  Day. 

'XJeneral  Store. 

"office  of 
"N.  B.  Day  &  Co. 

"White  Oak,  Cross  Ties,  Crossing  Plank,  Switch  Ties,   Street  Rail- 

"road  Ties. 
"Full  Dressed  Staves  for  Ale  and  Beer." 

Upon  receipt  of  this  letter  the  cashier  of  the  bank  forwarded  to 
Day  &  Co.  a  blank  note.  A  few  days  thereafter  the  note  was  returned 
to  the  bank  filled  out  and  signed  as  follows: 

"Hazard,  Ky.,  March  15,  1904. 
"13,120. 

"Six  months  after  date  we  promise  to  pay  to  the  order  of  the 
Hazard  Bank,  Hazard,  Ky.,  three  thousand  one  hundred  and  twenty 
dollars,  value  received,  negotiable  and  payable  at  the  office  of  the 
Hazard  Bank,  Hazard,  Ky.  And  we  hereby  pledge  first  as  security 
therefor  and  second  as  security  for  any  other  debt  or  liability  we 
may  now  or  hereafter  owe  or  be  under  to  said  bank. 

"The  parties  hereto  agree  to  pay  7  per  cent,  from  maturity  of  this 
note  until  paid,  and  they  hereby  authorize  said  bank  to  sell  and  trans- 
fer for  cash  any  securities  pledged  and  mentioned  herein,  without 
iKitice,  should  this  note  not  be  paid  at  maturity,  and  apply  proceeds 
to  its  payment,  with  interest  and  all  costs,  and  hereby  severally  waive 
notice  of  non-payment,  protest  and  notice  of  protest,  and  sureties 
consent  that  time  of  payment  may  be  extended  without  notice  thereof. 

"N.  B.  DAY  &  CO.,  CARL  DAY, 

"WALTER  R.  DAY,  FLOYD  DAY." 

Thils  note  was  accepted  by  the  bank,  discounted  and  the  proceeds, 
amounting  to  $3,000,  placed  to  the  credit  of  N.  B.  Day  &  Co.,  and 
was  drawn  out  of  the  bank  on  five  checks,  four  of  which  were  signed, 
"N.  B.  Day  &  Co.,  by  Walter  R.  Day,"  and  the  other  was  signed^ 
"N.  B.  Day  &  Co."  Floyd  Day  denied  that  he  signed  the  note  or 
authorized  any  one  to  sign  it  for  him,  and  denied  that  he  was  a  mem- 
ber of  the  firm  of  N.  B.  Day  &  Co. 

The  officers  of  the  bank  testified  that  they  relied  upon  the  repreeem- 
tation  that  was  made  to  them  by  appellant  in  the  letter  above  set 
tnit  that  Floyd  Day  would  sign  the  note  as  surety,  and  when  the 
note  was  returned  to  the  bank  with  the  name  *'Floyd  Day"  signed 
thereto,  they  accepted  it  as  his  genuine  signature.  They  also  relied 
upon  the  statement  in  the  letter  that  N.  B.  Day  &  Co.  had  bought 
timber  in  Perry  county  and  were  going  to  begin  operations  about 
May  1;  they  further  stated  that  they  were  lead  to  believe  by  the 
letterhead  on  which  the  letter  was  written,  that  Floyd  Day  was  a 
member  of  the  firm  of  N.  B.  Day  &  Co.;  that  they  had  made  investi- 
gation, and  had  faiiled  to  find  that  N.  B.  Day  &  Co.,  or  Walter  R. 
Day,  had  bought  or  owned  any  timber  in  said  county;  that  Floyd 
Day  was  known  to  be  a  man  of  considerable  wealth  for  that  com- 
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munity.  For  the  defendant,  It  was  testified  that  Floyd  Day  had  either 
signed  the  note  in  person,  or  had  authorized  Walter  R.  Day,  to  sign 
for  him,  and,  as  evidence  tending  to  support  this  latter  proposition, 
they  introduced  the  following  letter: 

"Frozen  Creek,  Ky.,  March  21,  1902. 
To  Whom  it  May  Concern: 

This  is  to  certify  that  I  have  this  day  given  to  W.  R.  and  Carl  Day, 
the  right  to  use  and  sign  my  name  in  any  way  they  may  aee  fit  in 
connect).'on  with  any  transaction  connected  with  the  business  of  the 
firm  of  N.  B.  Day  &  Co. 

"Given  under  my  hand  this  21st  day  of  March,  1902. 

"FLOYD  DAY." 

The  defense  also  introduced  evidence  tending  to  show  that  Floyd 
Day  was  a  member  of  the  firm  of  N.  B.  Day  &  Co. 

Appellant  testified  that  he  was  a  member  of  the  firm  of  N.  B.  Day 
A  Co.  Floyd  Day  is  his  uncle.  That  for  years  the  Arm  of  N.  B. 
Day  &  Co.  used  the  name  of  Floyd  Day  as  u  business  partner,  and 
that  Floyd  Day  had,  on  several  occasions,  endorsed  for  the  firm; 
that  Floyd  Day  lived  about  eight  miles  from  him;  that  he  was  elected 
State  Treasurer  on  the  RepubMcan  ticket  in  1889,  and  after  he  lost 
his  office  was  sued  in  Franklin  Circuit  Court  for  some  $30,000;  that 
to  evade  the  payment  of  this  debt  he  placed  all  of  his  property 
in  the  hands  of  his  uncle,  Floyd  Day,  and  left  the  State;  that  the 
firm  of  N.  B.  Day  &  Co.  had  originally  been  composed  of  Nathan  B. 
Day  and  his  two  sons,,  Walter  R.  and  Cail  Day.  Nathan  died  in  1899, 
and  Floyd  Day  qualified  as  his  administrator.  After  the  death  of  their 
father,  Walter  R.  and  Carl  Day  carried  on  the  business  of  N.  B. 
Day  &  Co.  for  about  two  years,  at  which  time  Floyd  Day,  who  had 
then  practically  settled  up  the  business  affairs  of  Nathan  B.  Day» 
permitted  the  use  of  his  name  in  the  firm  of  N.  B.  Day  &  Co.,  and 
executed  the  writing  of  date  March  21,  1902,  as  above  set  out.  Floyd 
Day  denied  sign'ng  the  power  of  attorney  bearing  date  of  March  21. 

1902,  although  several  witnesses  were  introduced  who  testified  that 
they  were  famlKar  with  his  handwriting,  and  that  in  their  opinion, 
he  did  s'gn  'it.  A  letter  purporting  to  have  been  written  by  Floyd 
Day  on  August  31,  to  Walter  R.  Day,  which  is  as  follows: 

"You  will  please  send  me  a  list  of  the  staves  unsold.  You  must 
Ket  rid  of  them  this  month.  Have  you  received  any  orders  lately? 
Let  me  know  Just  what  you  have,  and  I  will  try  and  get  rid  of  them 
¥rom  this  end  of  the  line.  Has  the  Clay  City  Lumber  and  Stave  Co. 
«ent  you  any  orders? 

"P.  S. — Enclosed  find  a  letter  which  explains  itself. 

'      "FLOYD  DAY." 

was  introduced   for  the  purpose  of  showing  that  Floyd  Day  was  a 
member  of  the  firm  of  N.  B.  Day  &  Co. 
Appellant  also  testified  that  in  a  letter  bearing  date  of  October. 

1903,  his  company  entered  into  a  contract  with  the  Continental 
Realty  Co.,  by  which  it  had  sold  to  the  said  company  certain  lands 
for  $57,500,  and  that  after  this  contract  had  been  entered  dnto.  he 
had  a  conversation  with  his  uncle,  Floyd  Day,  in  which  his  uncle 
said  to  him  that  his  firms  were  hard  up  for  money,  and  that  he 
wanted  him  and  Carl  to  take  sufficient  interest  in  the  contract  to  take 
care  of  the  paper  of  N.  B.  I>ay  &  Co.,  and  let  him  have  the  balance 
to  use  in  his  private  business;  that  the  lands  which  he  had  contracted 
to  the  realty  company  were  surveyed  at  a  considerable  expense  and 
thereafter  the  said  company  declined  to  take  the  lands,  and  their  fail- 
ure to  so  do  resulted  in  a  law  suit. 

It  is  shown  that  Floyd  Day  undertook  the  settlement  of  his  nephews' 
business  and  agreed  to  buy  the  business  of  N.  B.  Diy  &  Co..  and 
Walter  R.  Day  and  Carl  Day,  and  settle  the  indebtedness  of  the 
company,  and  turn  over  any  surplus  to  appellant's  wife.    This  agree- 
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ment  was  entered  into  in  the  spring  of  1905.  It  appears  that  manjr 
of  the  debts  upon  which  Floyd  Day  was  surety  were  settled  andl 
compromised  by  him,  though  he  denied  having  signed  same.  When 
so  settled  he  had  them  assigned  to  him  without  recourse.  The  note, 
which  is  the  basis  of  this  prosecution,  was  likewise  taken  up  by  him, 
and  was  not  introduced  in  evidence  on  the  trial,  it  being  alleged  by 
Floyd  Day  that,  after  he  had  taken  it  up,  he  filed  it  with  the  com- 
missioner in  KL  case  in  the  Breathitt  Circuit  Court,  and  the  clerk 
of  the  Breathitt  Circuit  Court  testified  that  the  report  of  the  commi8« 
sioner  of  the  court  showed  that  the  Hazard  Bank  had  presented  a 
claim  for  |3,213,  being  composed  of  two  items,  $3,120  and  $93,  'inter- 
est, but,  the  note  was  not  with  the  report,  and  it  is  not  shown  what 
had  become  of  it. 

Appellant  had  no  personal  interview  with  the  bank.  Any  misrepre- 
sentation which  he  made  by  which  the  bank  was  deceived  to  its 
prejudice  was  made  through  the  correspondence  ab^ve  set  out.  For 
the  Commonwealth,  it  is  urged  that  the  bank  was  deceived  by  the 
printed  letterhead,  and  led  to  believe  that  Floyd  Day  was  a  member 
of  the  firm  of  N.  B.  Day  &  Co.  We  fail  to  see  how  this  was  possible, 
for  It  was  wholly  immaterial  to  th^  bank  whether  Floyd  Day  was  a 
member  of  the  firm  of  N.  B.  Day  &  Co.  or  not,  for.  If  e  member  of  the 
firm  of  N.  B.  Day  &  Co.  then,  he  was  bound  to  the  bank  by  the  sig- 
nature of  the  firm,  and  if  not  a  member  of  the  firm,  be  was  bound  on 
the  note  by  his  individual  endorsement  as  surety,  so  that  in  any 
event  he  was  bound  for  the  payment  of  this  money,  whether  a  member 
of  the  firm  or  not,  if  he  in  fact  signed  the  note  or  authorized  his 
nephew,  the  appellant,  to  sign  it  for  him.  It  will  not  do  to  say  that 
the  bank  was  deceived  to  its  prejudice  by  the  letterhead  and  thereby 
•induced  to  part  with  its  money,  for  such  was  not  the  case,  nor  could 
it  have  been  the  case.  It  loaned  the  money  on  the  strength  of  the 
representation  that  Floyd  Day  would  sign  the  note  and  had  he  been 
a  member  of  the  firm  of  N.  B.  Day  &  Co.  he  could  not  have  been  more 
firmly  bound  for  the  payment  thereof  than  he  would  have  been  by 
his  signing  the  note  as  surety,  nor  would  the  security  of  the  bank 
have  been  in  the  least  enhanced  by  his  having  been  a  member  of 
said  firm,  for  the  reason  that  the  note,  being  signed  by  the  firm,  all 
of  its  assets  were  liable  to  secure  its  payment  and  being  signed  by 
Floyd  Day,  individually,  all  of  his  property  subject  to  execution  was 
likewise  liable  for  its  payment.  It  was  immaterial  to  the  bank 
whether  Floyd  Day  was  a  member  of  the  firm  of  N.  B.  Day  &  Co.  or 
not,  so  far  as  this  transaction  was  concerned. 

This  being  true,  it  was  error  for  the  court  to  instruct  the  Jury  upon 
this  point,  for  no  principle  is  better  settled  than  that  the  deception 
must  be  upon  a  material  point,  its  falsity  known  to  the  maker,  made 
for  the  purpose  of  deceiving,  and  must,  in  fact,  be  relied  upon  by, 
and  deceive  the  party  to  whom  it  is  made,  to  his  prejudice. 

Appellant  stated  in  the  letter  in  which  he  sought  this  loan,  that 
bis  company  had  purchased  timber  in  "your  county,"  meaning  Perry 
county,  and  expected  to  begin  operations  shortly  thereafter.  The 
officials  of  the  bank  testified  that  they  were  unable  to  learn  of  any 
timber  which  he,  or  his  company,  had  bought  in  their  county,  while 
appellant  testified  that  at  the  time  this  letter  was  written,  his  com- 
pany had  made  an  arrangement  to  close  quite  an  extensive  contract, 
which  called  for  the  purchase  and  sale  of  a  large  amount  of  timber 
land  covering  a  portion  of  several  counties,  including  Perry,  but  that 
this  deal,  when  apparently  almost  completed,  fell  through.  That  at 
the  time  he  wrote  this  letter  he  was  expecting  this  deal  to  be  com- 
pleted, and  had  it  been  his  company  would  have  had  the  timber  con- 
tract about  which  he  wrote.  The  evidence  upon  this  point,  for  ap- 
pellant, is  not  quite  clear,  from  the  record,  but  he  very  positively  tes- 
tified that  his  company  did  own  timber  in  Perry  c6unty,  and  there  is 
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no  evidence  whatever  offered  on  the  part  of  the  Commonwealth  which 
contradicts  the  testimony  of  appellant  in  regard  to  the  timber,  and, 
as  it  was  Incumbent  upon  the  Commonwealth  to  make  out  her  case, 
it  was  her  duty  to  show  that  appellant  did  not  have  timber  in  Perry 
county,  and  the  failure  of  the  bank  officials  to  find  any  timber  owned 
by  him,  or  his  company,  is  not  by  any  means  conclusive  of  the  fact 
that  he,  or  they,  did  not  own  it.  There  being  a  failure  of  proof  on 
this  point  On  the  part  of  the  Commonwealth,  no  instruction  shoold 
have  been  given  thereon. 

The  appellant  wrote  the  bank  that  he  would  give  Floyd  Day,  his 
uncle,  as  surety  on  the  note,  and  later  he  presented  to  the  bank  a 
note  with  the  signature  of  Floyd  Day  signed  to  it.  If,  as  a  matter 
of  fact,  this  name  was  not  signed  to  the  note  by  Floyd  Day  in  person, 
or  by  some  one  who  had  been  authorized  to  sign  it  for  him,  then,  in 
procuring  the  money  from  the  bank  on  said  note  which  contained 
the  forged  signature  or  Floyd  Day,  appellant  practiced  a  fraud  upon 
the  bank,  but  if,  on  the  other  hand,  it  was  the  genuine  signature  (^ 
Floyd  Day,  signed  by  himself  in  person,  or  by  sonde  one  authorized 
to  sign  for  him,  then  no  fraud  has  been  perpetrated,  and  this  is  the 
question  in  this  case  which  should  have  been  submitted  to  the  jury  by 
an  appropriate  instruction. 

For  appellant  it  is  also  insisted  the  Commonwealth  should  have  been 
required  to  produce  the  note  in  order  that  appellant  might  see  it  and 
have  it  exhibited  to  the  jury  for  their  inspection.  The  witness,  Floyd 
Day,  testified  that  he  filed  the  note  with  the  commisloner  of  the 
Breathitt  Circuit  Court,  and  upon  another  trial  of  the  case  a  subpoena 
duces  tecum  should  be  issued  for  said  official,  and  he  should  be  re- 
quired to  produce  said  note  or  satisfactorily  account  for  its  absence.  If, 
upon  another  trial,  the  evidence  is  the  same  or  practically  the  same 
as  upon  this  trial,  the  court  will  instruct  the  jury  as  follows: 

"1.  If  you  believe  from  the  evidence  in  this  case,  beyond  a  reason- 
able doubt,  that  the  defendant,  Walter  R.  Day,  in  Perry  county,  at  any 
time  before  the  finding  of  the  indictment  herein,  presented  to  the 
Hazard  Bank  a  note  for  $3,120,  dated  March  15,  1904,  and  due  six 
months  thereafter,  for  discount,  intending  the  bank  to  discount  it 
as  having  on  it  the  genuine  signature  of  Floyd  Day,  when  in  fact 
he  knew  that  Floyd  Day  had  not  signed  said  note  and  had  not  author- 
ized any  one  to  sign  his  name  for  him  to  said  note,  and  that  he  did 
this  for  the  purpose  of  obtaining  money  from  said  bank,  and  that  he 
received  from  said  bank  the  sum  of  $3,120,  or  any  other  sum  of  money 
on  said  note,  then  you  w>ill  find  the  defendant  guilty,  as  charged  in 
the  indictment,  and  fix  his  punishment  at  confinement  in  the  State 
penitentiary  for  any  length  of  time,  not  less  than  one  year  nor  more 
than  five  years,  in  your  discretion. 

"2.  Although  you  may  believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  defendant,  Walter  R.  Day,  signed  the  name  of 
Floyd  Day  to  the  note  in  question,  yet,  if  you  shall  further  believe 
from  the  evidence  that  the  defendant,  T\^alter  R.  Day.  was  authorized 
by  Floyd  Day  to  sign  and  use  his  name  in  connection  with  the  busi- 
ness of  N.  B.  Day  &  Co.,  then  you  will  find  the  defendant  'not  guilty.' 

"3.  If  you  believe  from  the  evidence  before  you  that  Floyd  Day 
himself  signed  the  note  in  question,  then  you  should  find  the  defend- 
ant 'not  guilty.' 

"4.  If,  upon  the  whole  case,  you  entertain  a  reasonable  doubt  of 
the  defendant's  having  been  proven  guilty  you  will  find  him  'not 
guilty.' " 

For  the  reasons  indicated  the  Judgment  is  reversed  and  remanded, 
for  further  proceedings  consistent  with  this  opinion. 
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ROBARDS   V.  ROBARDS. 

(Filed  Majjr  22,  1908— Not  to  be  reported.) 

- 1.  Pleaditigs  —  Amendments  —  Divorce  Cases  —  In  the  matter  of 
amendments  to  pleadings  there  is  no  difference  between  divorce 
causes  and  other  actions.  In  this  case,  however,  the  amendment 
came  too  late — long  after  the  parties  had  pleaded  to  an  issue,  and  the 
court  properly  refused  it  to  be  filed. 

2.  Adulterous  Acts — May  be  Shown  After  Date  of  Acts  Alleged  In 
Petition — It  was  error  for  the  chancellor  to  sustain  exceptions  to 
depositions  which  tended  to  establish  adulterous  acts  on  the  part  of 
appellant  after  the  dates  of  the  acts  alleged  in  the  original  petition. 

3.  Witnesses — Credibility  of — ^Where  evidence  is  introduced  that  a 
witness  is  a  creditable  person,  the  statutory  requirements  are  com- 
plied with  regarding  the  certification  of  depositions  by  the  oflBcer 
taking  them. 

4.  Alimony — ^Wife  not  Entitled  to  When  Lewd  Conduct  Established 
— It  has  been  repeatedly  held  by  this  court  that  where  the  husband  is 
granted  a  divorce  because  of  the  lewd  conduct  of  the  wife,  she  is  not 
entitled  to  alimony. 

James  C.  Klein  for  appellant. 

Greene  &  Tilford  and  O'Neal  &  O'Neal  for  appellee. 

Appeal  from  Jeffer&on  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  affirming. 

This  litigation  deals  with  the  sad  story  of  the  domestic  Infelicities 
of  a  young  couple  who  for  ten  years  had  apparently  enjoyed  each 
others  confidence  and  esteem.  During  this  time  three  children  ,all 
l>oys,  were  bom  to  them.  The  husband  was  a  traveling  salesman, 
and  h'ls  business  necessarily  took  him  away  from  home  a  great  part 
of  the  time.  By  thrift  and  economy  he  had  saved  money  to  purchase 
a  small  home  in  the  city  of  Louisville,  where  his  wife  and  their 
Infant  children  resided.  The  title  to  this  home  was  taken  in  the  name 
of  the  wife.  Sometime  during  the  year  1905  the  husband  conceived 
the  Idea  that  his  wife  was  not  conducting  herself  as  she  should.  He 
caused  an  investigation  to  be  set  »on  foot,  which  apparently  verified 
bis  suspicion  that  all  was  not  right,  and  the  disclosure  thereby 
made  resulted  in  his  filing  a  suit  for  divorce  on  the  ground  of  lewd 
and  lascivious  conduct.  On  motion  of  his  wife,  he  was  required  to 
make  his  pleading  more  specific  and  set  out  with  particularity  the 
places  and  dates  where,  and  upon  which  the  acts  complained  of, 
were  committed  and  done. 

In  compHance  with  the  ruling  of  the  court  that  the  pleading  be 
made  more  specific  in  this  particular,  he  charged  that  on  the  25th  of 
March,  and  on  April  8  following,  she  had  entered  a  notorious  as- 
signation house  in  the  city  of  Louisville,  and  remained  there  for 
Bome  hours  on  each  occasion  in  company  wdth  a  man,  whose  name 
was  unknown  to  plaintiff,  and  that  on  two  other  occasions,  set  out 
with  particularity  in  the  pleading,  his  wife,  during  his  absence, 
had  entertained  in  their  home  unmarried  men,  and  had  been  guilty 
of  conduct  unbecoming  a  married  woman  on  these  occasions,  by  drink* 
ing,  smoking  cigarettes  and  being  guilty  of  loud,  hilarious  and  boister- 
ous talk  and  conduct  in  their  presence.  To  these  charges  the  defend- 
ant entered  a  complete  denial,  and  in  a  cross-petition,  sought  a  di- 
vorce from  bed  and  board  from  her  husband  on  the  ground  of  cruel 
and  inhuman  treatment,  habitual  drunkenness  and  adultery.  Issue 
was  Joined  upon  each  of  these  grounds  for  divorce  set  up  in  the  cross- 
petition. 
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The  plaintiff  offered  to  file  an  amended  pleading,  setting  up  with 
particularity  other  acts  of  lewd  and  lascivious  conduct  on  the  part 
of  his  wife,  occurring  something  like  a  yea^  after  the  date  of  the 
charges  upon  which  the  original  petition  was  based,  objection  vas 
made  by  the  wife  to  the  filing  of  this  amendment,  the  objection  was 
sustained  and  the  amendment  was  not  permitted  to  be  filed.  Shortly 
after  the  suit  was  filed,  the  defendant  moved  for  an  allowance  pend- 
ing the  litigation  for  the  support  of  herself  and  children. 

The  parties  agreed,  and  the  order  was  so  entered,  that  the  plain- 
tiff should  pay  to  the  wife  $G5  per  month  during  the  litigation.  Much 
(proof  was  taken  by  the  plaintiff  in  support  of  the  allegations  of  the 
original  petition  as  amended,  and  of  the  charges  preferred  in  the 
amendment  which  the  court  refused  to  permit  to  be  filed. 

The  defendant  directed  her  proof  toward  establishing  an  alibi,  as 
defense  to  the  suit  of  her  husband,  and  in  her  own  behalf  proof  was 
directed  toward  establishing  the  charges  that  her  husband  was  an 
habitual  drunkard,  of  an  insanely  Jealous  disposition  and  extremely 
cruel  toward  her. 

The  chancellor,  on  exceptions  to  depositions,  sustained  the  excep- 
tions filed  by  the  defendant  to  all  of  the  proof  taken  by  plaintiff 
which  tended  to  show  and  establish  the  particular  lacts  of  misconduct 
set  out  in  the  amended  pleading  whoch  the  court  refused  to  permit 
to  be  filed,  and  also  sustained  exceptions  to  the  ileposition  of  the 
witness,  Laura  Butler,  on  the  ground  that  her  good  character  was 
not  certified  to  by  the  officer  taking  the  deposition,  not  personally 
known  to  the  Judge,  and  her  general  reputation  was  not  proven.  Of  this 
ruling  the  plaintiff  complains.  However,  with  this  evidbence  excluded 
from  his  consideration,  the  chancellor  found  that  the  proof  remaining 
in  the  case  supported  the  allegations  of  the  petition,  as  originally 
amended,  and  warranted  and  justified  h'im  in  granting  to  plaintiff 
a  divorce  on  the  ground  of  lewd  and  lascivious  conduct  on  the  part 
of  his  wife.  This  was  done  and  the  cross-petition  of  the  wife  was 
dismised.  The  title  to  the  house  and  lot  was  taken  from  the  defend- 
ant, and  ordered  restored  to  the  plaintiff,  from  whom  it  was  acquired. 
The  custody  of  the  children,  about  three,  six  and  nine  years  of  age 
respectively,  was  left  with  the  wife,  and  she  was  permitted  to  remain 
in  the  home  so  long  as  the  children  were  left  in  her  care  1:2nd  custody, 
and  the  plaintiff  was  required  to  pay  to  the  wife,  for  the  support 
of  the  children,  until  further  order  of  the  court,  the  sum  of  $65  per 
month;  the  wife  was  denied  any  alimony  whatever. 

From  so  much  of  this  Judgment  as  denied  to  the  wjfe  alimony,  she 
has  appealed.  She  asked  that  an  allowance  be  made  her  pending  the 
appeal  for  her  own  suport  and  maintenance. 

This  the  chancellor  denied,  and  from  his  ruling  upon  this  point, 
she  has  likewise  prosecuted  an  appeal,  and,  in  addition  to  prosecuting 
an  appeal  from  his  ruling,  has  asked  that  this  court  make  an  allow- 
ance for  her  support  and  maintenance  pending  the  appeal.  All  of 
these  questions  are  now  before  us  and  will  be  cons'idered  and  dis- 
posed of  together. 

The  first  question  for  consideration  is  the  ruling  of  the  chancellor, 
in.  refusing  to  permit  the  amended  petition  to  be  filed.  Section  134, 
of  the  Code,  provides  that  the  court  may,  at  any  time,  in  furtherance 
of  Justice,  and  on  such  terms  as  may  be  proper,  cause  or  permit  a 
pleading  or  proceeding  to  be  amended,  and,  in  passing  upon  the 
action  of  the  trial  court  in  permitting  or  refusing  amendments,  this 
court  has  held  that  the  only  limitation  placed  upon  the  discretion  of 
the  trial  judge  in  allowing  amended  pleadings  to  be  filed  is,  that  it 
must  be  done  in  furtherance  of  justice,  so  that,  if  in  tlie  opinion  of 
the  trial  Judge  the  amendment  offered  would  tend  to  secure  to  the 
party  offering  it  a  Just  and  fair  determination  of  his  case,  then  the 
court  should  permit  it  to  be  filed,  even  though  in  so  do^ng  he  should 
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find  it  necessaxy  to  continue  the  case  at  the  cost  and  expense  of  the 
party  offering  the  amendment.  IL  on  the  other  hand,  in  the  exercise 
of  his  sound  discretion,  he  should  determine  that  the  filing  of  the 
amendment  would  not  be  in  furtherance  of  justice,  then  he  should 
not  permit  dt  to  be  filed,  and,  in  either  event,  unless  it  clearly  appeared 
that  his  rulings  h^  caused  a  miscarriage  of  Justice,  the  action  of  the 
trial  court  would  be  upheld.  An  attempt  has  been  made  to  draw  a 
distinction  In  the  rules  of  practice  between  divorce  cases  and  other 
equity  actions.  There  is  no  good  reason  for  any  difference,  nor  does 
there,  in  fact,  any  such  difference  exiert,  but  in  divorce  as  in  other 
equity  suits,  where  the  ends  of  jus-tlce  require  it,  the  party  should  be, 
and  is,  permitted  to  amend  his  pleadings.  The  amendment  offered 
in  this  case  came  long  a4!ter  the  parties  had  pleaded  to  an  issue, 
and  we  are  of  opinion  that  the  court  did  not  err  in  refusing  to  permit 
the  proposed  amendment  to  be  filed. 

We  come  next  to  a  consideration  of  the  ruling  of  the  trial  court 
in  sustaining  exceptions  to  certain  depositions  and  particularly  those 
depositions  which  were  taken  for  the  purpose  of  establishing  the 
particular  acts  of  lewd  and  lasciviou's  conduct,  set  up  in  the  amended 
petition  which  plaintiff  was  not  permitted  to  file.  The  chancellor 
found  that  plaintiff  was  entitled  to  the  relief  sought  wiithout  taking 
into  consideration  the  evidence  of  any  other  misconduct  on  the  part 
of  defendant  than  that  specifically  set  up  and  charged  in  the  original 
petition,  hence  a  determination  of  this  question,  so  far  as  this  case  is 
concerned,  is  altogether  unnecesary,  but  we  are  urged  to  pass  upon 
this  point  as  it  is  one  which  frequently  arises,  and  its  determination 
will  be  of  benefit  to  the  profession. 

In  2  Bishop  on  Marriage  and  Divorce,  section  1376,  the  rule  is  thus 
stated:  "Any  conduct  of  a  wife  indicative  of  a  disposition  tending  to 
•adultery  is  a  proper  item  of  evidence  in  a  case  against  her,  when 
duly  connected  with  other  evidence.  Thus,  in  the  ecclesiastical  prac- 
tice, a  husband  was  permitted  to  plead  in  his  libel,  thai  during  his 
absence  she  had  behaved  so  indecorously  as  to  induce  a  lady,  with 
whom  she  resided,  to  recommend  her  removal  to  her  mother.  In 
another  case,  wherein  the  evidence  did  not  fully  establish  adultery, 
but  her  conduct  had  raised  distinct  suspicions  of  it,  proof  that, 
during  the  progress  of  the  suit,  the  alleged  particeps  criminis  had 
frequently  visited  her  alone,  and  remained  late  at  night,  wa-s  re- 
ceived as  sufficiently  strengthening  the  former  evidence  to  justify 
the  sentence  of  divorce." 

In  the  case  at  bar,  the  wife  was  charged  with  having  been  seen  te 
enter  an  assignation  house,  on  two  distinct  occasion's,  and  remaining 
there  on  e2ch  occasion  for  some  time,  and  with  having  entertained 
strange  men  in  the  home  of  her  husband  late  at  night,  during  h>ls 
absence,  and  with  having  behaved  In  an  improper  manner  on  said  oc- 
casions. These  allegations,  if  true,  tended  to  establish  an  adulter- 
ous disposition  on  the  part  of  the  wife,  -and  this  diispositlon  having 
been  established.  It  was  entirely  competent  for  the  husband  to  show 
any  act  on  the  part  of  the  wife,  either  before  or  after  the  date  upon 
which  the  particular  act  charged  in  the  pleading  was  committed, 
which  tended  to  confirm  and  strengthen  the  evidence  already  intro- 
duced. This  idea  Is  supported  by  the  decided  weight  of  authority; 
courts  of  last  resort  and  text-writers  uniting  in  the  view  that  acts 
prior  to,  and  also  subsequent  to  the  particular  acts  charged,  are  ad- 
missible in  evidence,  for  the  purpose  of  showing  an  adulterous  dispo- 
s'.tlon  on  the  part  of  the  party  charged.  (Bishop  on  Marriage  and 
Divorce,  vol.  2,  section  1376;  Wigmore  on  ESvidence,  vol.  i,  sections 
398,  399  and  400;  State  v.  Moore,  115  la.,  178;  Sherwood  v.  Tltman, 
85  Pa.,  77;  Rose  v.  Mitchell.  21  la.,  270;  Schufeldt  v.  Schufeldt,  86 
Md.,  519;  Brooks  v.  Brooks,  145  Mass.,  574;  and  Thayer  v.  Thayer, 
101  Mass.,  111.)     The  authorities  above  enumerated  agree  that  the  ad- 
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mlBsion  of  this  character  of  evidence  is  not  merely  for  the  purpose 
of  showing  the  adulterous  disposition  between  appellant  and  a  named 
co-respondent,  but  also  for  the  purpose  of  showing  that  the  restraints, 
"and  »aie-guards  of  common  deportment  and  conventionality  and 
of  the  natural  modesty,  that  is  presumed  to  exist,  have  been  broken 
through  and  displaced  by  an  adulterous  disposition  and  the  habits 
of  adulterous  intercourse." 

And,  while  as  a  matter  of  fact,  an  each  of  the  cases  which  we  have 
cited  a  co-respondent  was  named,  yet,  we  are  of  opinion  that  the  ad- 
mission of  such  proof  is  not  confined  to  that  class  of  cases  alone, 
where  the  adultery  is  charged  lo  have  been  committed  with  a  spe- 
cifically named  co-respondent,  but  may  be  considered  in  any  case  for 
the  purpose  of  establishing  an  adulterous  disposition  on  the  part  of 
the  one  charged. 

If  appellant  visited  an  assignation  house  in  the  spring  of  1906. 
and  permitted  men,  other  than  her  husband,  to  spend  the  night  with 
her  in  her  own  house  about  the  same  time,  these  acts  tend  to  esrtab- 
lish,  on  the  part  of  appellant,  a  sexuiil  desire  for  men  other  than  her 
husband,  and  tend  to  show  the  probability  of  her  having  committed 
the  acts  charged  in  the  petition  to  have  been  committed  in  the  pre- 
ceding year.  The  chancellor  erred  in  sustaining  exceptions  to 
those  depositions  which  tended  to  establish  in  the  appellant  an  adul- 
terous disposition  after  the  dates  of  the  acts  alleged  in  the  original 
petition.  Appellee  was  entitled  to  the  benefit  of  this  evidence.  It 
strengthened  his  case  and  the  chancellor  erred  in  excluding  it  from 
his  consideration. 

The  chancellor  likewise  sustained  exceptions  to  the  entire  depo- 
sition of  the  witness,  Laura  Butler,  because  her  general  reputation 
for  truth  and  veracity  was  not  proven,  although  two  witnesses  tes- 
tified that  she  had  lived  in  their  home  for  more  than  a  year  and  that 
during  this  time  they  had  ample  opportunity  to  judge  of  Tier  char- 
acter, and  that  from  their  observation  of  her  and  acquaintance  with 
her  they  believed  her  to  be  both  truthful  and  trustworthy.  This  is 
not  a  new  question,  for  in  the  case  of  McCampbell  v.  McCampbell, 
103  Ky.,  745,  the  identical  question  was  before  this  court,  and  it  was 
there  held  that  where  evidence  is  Introduced  to  the  effect  tfrat  the 
witness  is  a  creditable  person  or  entitled  to  credit  on  oath  or  is  of 
good  character,  that  the  statutory  requirements  are  complied  with, 
and  a  prima  facie  case  of  good  character  or  reputation  for  truth  and 
veracity  is  established,  and  that  if  the  adverse  party  desires  to  at- 
tack the  reputation  of  any  witness  whose  character  ds  thus  established, 
ho  must  do  so  in  the  manner  provided  by  law. 

The  exceptions  to  the  deposition  of  Xaura  Butler  should  havie  been 
overrul  d  and  her  deposition  should  have  been  considered  in  determin- 
ing the  rights  of  the  parties,  for  she  not  only  is  shown  by  the 
record  to  be  an  honest  and  trustworthy  servant  but  to  be  of  a  gool 
family  of  negroes,  :nd  her  acceptance  of  employment  in  an  assig- 
nation house  was  due,  no  doubt,  to  the  fact  that  she  received  better 
wages  there  than  she  could  elsewhere,  and  it  does  not  militate 
against  her  credibility  as  a  witness. 

When  the  depositions,  which  were  excluded  by  the  chancellor  from 
his  consideration  in  determining  the  case,  are  taken  into  account  a 
most  dim«iglng  record  of  misconduct  and  wrong-doing  on  the  part 
of  appellant  is  made  cut,  and  the  conclusion  reached  by  the  chancellor 
that  appellee  was  entitled  to  -an  absolute  divorce,  is  more  than  justi- 
fied. It  has  been  so  repeatedly  held  by  this  court  that  where  the 
husband  is  granted  a  divorce  on  such  grounds  the  wife  is  not  en- 
titled to  alimony,  that  a  further  consideration  of  this  question  is 
unnecessary. 

Appellant's  claim  to  aMmony  was  based  upon  the  idea  that  the 
divorce  was  improperly  granted  to  her  husband.     If  we   had  found 
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this  to  be  true,  she  would  be  entitled,  not  only  to  alimony,  but  to  an 
allowance  pending  the  litigation,  but  inasmuch  as  we  have  decided 
the  case  adversely  to  her  contention,  her  claim  to  alimony  and  an 
allowance,  as  well,  must  fall.  In  permit tting  her  to  remain  in  the 
care  and  custody  of  their  children,  in  the  home  of  her  husband,  we 
are  of  opinion  that  the  chancellor  dealt  more  generously  with  appel- 
lant than  the  strict  demands  of  Justice  required.  We  doubt  his  wis- 
dom in  so  doing.  However,  these  matters  address  themselves  to 
his  sound  discretion,  and  we  have  no  doubt  but  that  he  will,  from  time 
to  time,  make  such  orders  in  the  case  as  will  protect  the  moral  inter- 
ests and  welfare  of  the  children  and  properly  regulate  the  burden  that 
should  be  placed  upon  their  father  for  their  support. 

The  motion  for  an  allowance  is  overruled,  and  the  Judgments  of 
the  lower  court  in  denying  to  appellant  any  alimony  whatever,  or  any 
allowance,  pending  this  appeal,  are  affirmed. 
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(Filed  May  22,  1908— Not  to  be   reported.) 

1.  Writ  of  Prohibition — ^Jurisdiction — If  an  inferior  court  has  Juris- 
diction, the  circuit  court  has  no  power  to  grant  the  writ  of  prohibi- 
tion for  the  purpose  of  denying  the  inferior  court  the  right  to  hear 
and  determined  a  case,  although  it  is  of  opinion  that  the  inferior  court 
will  decide  improperly. 

2.  Same — Work  Upon  Public  Roads — Therefore,  the  lower  court 
properly  dismissed  appellant's  motion  for  a  writ  of  prohibition  to 
restrain  the  inferior  from  trying  him  for  failure  to  work  the  public 
road. 

R.  C.  Bums  for  appellants. 

H.  R.  Dysard  for  appellees. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing.  laffirming. 

Appellants  brought  suit  in  the  Carter  Circuit  Court,  wherein  they 
allege  they  were  citizens  and  taxpayers  of  Carter  county,  Kentucky, 
and  that  they  had  paid  all  taxes  assessed  against  them  for  State, 
county  and  road  purposes  for  the  current  year,  and  that  notwithstand- 
ing that  fact,  one  Jack  Jones,  overseer  in  Road  District  No.  25,  in 
Carter  county,  was  trying  to  make  them  work  and  labor  upon  the 
public  roads  in  said  district,  and  that  appellee,  the  county  Judge  of 
Carter  county,  on  complaint  made  by  the  overseer,  had  Issued  a  war- 
rant for  their  arrest  and,  unless  enjoined  and  restrained  from  so 
doing,  would  fine  them  for  thair  failure  to  work  upon  said  roads  anl 
would  commit  them  to  Jail  until  said  fine  and  costs  were  satisfied. 
That  the  said  overseer  had  no  right  or  authority  in  law  to  cahse  them 
to  work  upon  said  road,  ani  his  efforts  to  require  them  to  do  so  were 
wholly  illegal  and  they  asked  that  a  writ  of  prohibition  be  Issued 
enjoining  and  restraining  the  county  Judge  from  trying  them  under 
f^afd  warrant  charging  them  with  a  refusal  and  failure  to  work  upon 
the  public  roads  of  said  county.  The  county  Judge  demurred  to  the 
petition,  and  pending  the  demurrer  filed  an  answer  travering  the 
allegations  of  the  petition.  The  circuit  Judge,  before  whom  the  motion 
was  made,  refused  to  issue  the  writ  and  dismissed  the  petition,  from 
which  ruling  and  Judgment  the  plaintiffs  have  prosecuted  this  appeal. 

The  sole  question  for  determination  is,  did  the  county  Judge  of 
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Caxt€r  county  have  Jurisdiction  to  try  appellants  for  their  refusal  or 
llaJlure  to  work  upon  the  county  roads  of  Carter  county? 

Section  4308,  of  the  Kentucky  Statutes,  provides  that:  "The  fiscal 
court  of  any  county  may  require  all  able-bodied  male  citizens  of  the 
couDty,  over  eighteen  and  under  fifty  years  of  age,  except  licensed 
ministers  of  the  gospel,  and  citizens  of  incorporated  towns  and  cities 
to  provide  themselves  with  necessary  tools  and  implements,  and  to 
work  on  the  public  roads  of  the  county  not  exceeding  two  days  in 
a  week,  and  six  days  in  each  year.    •    •    • 

"Any  one  assigned  to  work  on  a  public  road  who  shall,  without  good 
cause,  fail  to  appear  with  proper  implements,  and  do  good  work  there- 
on, after  having  been  notified  for  two  days  by  the  officer  having  super- 
vision of  the  road,  or  by  some  one  authorized,  in  writing,  by  him,  to 
give  said  notice,  ishall,  on  trial  and  conviction  before  a  Justice  of  the 
peace,  or  the  county  judge,  be  fined  for  each  day  he  so  fails  to 
work." 

The  statute  empowers  the  fiscal  court  to  appoint  an  overseer  for 
each  road  district  in  the  county,  and  it  is  made  the  duty  of  such  over- 
seer to  notify  the  able-bodied  hands  in  his  district,  between  the  a^es 
of  eighteen  and  fifty  years,  saving  only  those  which  the  statute  ex- 
pressly exempts,  to  work  upon  the  roads  in  their  district  a  desig- 
nated number  of  days. 

The  pleadings  show  that  appellants  were  notified  to  do  so,  and, 
upon  complaint  being  made  to  the  county  judge  by  the  overseer,  he 
caused  the  wiarrant  of  arrest  to  be  issued  for  each  of  them.  It  will 
be  observed  that  by  express  provision  of  the  statute  cited  it  is  made 
the  especial  duty  of  the  county  judge  to  cause  such  delinquents  to 
be  arrested  and  brought  before  him  for  trial.  A  writ  of  prohibition 
is  an  order  which  is  issued  by  the  circuit  court  to  an  inferior  court 
of  limited  jurisdiction,  prohibiting  it  from  proceeding  in  a  matter  out 
of  its  Jurisdiction.  (Civil  Code,  section  479.)  If  an  inferior  court 
has  jurisdiction,  the  circuit  court  has  no  po^er  to  grant  the  writ 
of  prohibition  for  the  purpose  of  denying  to  the  inferior  court  the 
right  to  hei3r,  pass  upon  and  determine  a  case,  although  the  Judge  of 
the  circuit  court  may  be  of  the  opinion  that  the  judge  of  the  inferior 
court  will  decide  the  case  improperly.  (Hughes  v.  Holbrook,  108 
S.  W.,  225,  and  Scott  v.  Tully,  20  Ky.  Law  Rep..  1734.) 

Under  section  4308,  above  referred  to,  it  was  the  duty  of  the  county 
Judge  to  try  appellants  on  the  charge  of  their  failure  to  work  the 
roads  when  directed  to  do  so  by  the  overseer.  If  they  had  any  good 
reason  for  their  refusal  to  so  work,  when  notified  by  the  overseer, 
they  should  make  this  defense  before  the  county  judge,  when  called 
upon  to  answer  the  writ.  The  circuit  court  had  no  right,  authority 
or  power  to  deny  to  the  county  judge  the  right  to  try  these  cases, 
any  more  than  it  would  have  had  the  right  to  direct  him  how  he  should 
determine  them. 

The  chancellor  having  so  held,  the  judgment  is  affirmed. 


LANE,   &c.   V.   LLOYD,    &c. 

(Filed  May  22,  1908— Not  to  be  reported.) 

Liens — Mortgages — Executions — Priorities  Determined — L.  gave  a 
mortgage  on  his  land  to  Mrs.  B.  for  $2,100  in  1903,  later  he  gave  a 
note  to  a  bank  for  $1,200,  with  his  brother  as  surety,  to  whom  he 
gavt  a  mortgage  on  the  land  as  indemnity.  In  May,  1906,  executions 
were  levied  on*  the  land  by  judgment  creditors  of  L.  for  $300,  sub- 
ject to  the  aforesaid  debts.  In  August,  1906,  L.  borrowed  from 
G.  $4,064.80,  for  which  he  gave  his  note  with  his  brother  as  surety. 
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and  gave  mortgage  on  the  land  as  additional  security,  and  with 
this  money  paid  off  the  debts  to  Mrs.  B.  and  the  bank,  leaving  the 
execution  debts  outstanding.  In  an  action  by  the  execution  credi- 
tors to  enforce  their  lien,  Held—That  G.  Is  not  entitled  to  be  subro- 
gated to  the  rights  of  Mrs.  B.  or  the  bank,  and  the  lien  of  the  exe- 
cution creditors  Is  superior  to  that  of  G. 

J.  J.  Nesbitt  for  appellants. 

Chas.  D.  Grubbs  and  W.  B|  White  for  appellees. 

Appeal  from   Bath  Circuit   Court. 

Opinion  of  the  court  by  Judge  Barker,  affirming. 

The  appellant,  R.  H.  Lane,  is  the  owner  of  a  tract  of  about  one 
hundred  and  twenty  acres  of  land,  situated  in  Bath  county,  Kentucky, 
on  which  there  was  a  mortgage  lien  to  secure  a  debt  in  favor  of 
Ruth  Beall  for  two  thousand  one  hundred  dollars.  This  mortgage 
was  executed  in  August,  1903.  Later  in  the  year,  1903,  he  became 
indebted  to  the  Farmers'  Bank  of  Owlngsville,  in  the  sum  of  one 
thousand  two  hundred  dollars,  for  borrowed  money,  for  which  he 
executed  his  promissory  note  with  his  brother,  appellant,  J.  W.  Lane, 
as  surety,  at  the  same  time  executing  a  second  mortgage  on  the 
land  in  question  to  his  brother,  to  indemnify  him  as  such  surety 
against  loss.  On  May  30th,  1906,  the  appellees,  W.  S.  Lloyd,  and 
Hazelrigg  A  Son,  judgment  creditors  of  R.  H.  Lane,  to  the  extent 
of  about  three  hundred  dollars,  caused  executions  to  be  levied  upon 
his  land,  subject  to  the  Ruth  Beall  debt  of  two  thousand  one  hun- 
dred dollars  and  the  Farmers'  Bank  debt  of  one  thousand  two  hun- 
dred dollars.  On  August  31st,  1906,  for  the  purpose  of  paying  off 
the  above  mentioned  mortgage  Hens,  R..  H.  Lane  borrowed  from 
one,  C.  W.  Goodpaster,  the  sum  of  four  thousand  and  sixty-four  dol- 
lars and  eighty-two  cents,  executing  his  note  therefor,  with  his 
brother,  J.  W.  Lane  as  surety  thereon,  at  the  same  time  executing 
to  Goodpaster  a  mortgage  on  the  land  in  question  as  addltionial 
security. 

Thereupon  R.  H.  Lane  paid  off  and  discharged  the  Ruth  Beall 
mortgage  debt,  which  at  that  time  amounted  to  two  thousand  two 
hundred  and  thirty-one  dollars  and  five  cents,  and  the  Farmers* 
Bank  note,  amounting  to  one  thousand  two  hundred  and  forty-one  dol- 
lars and  ninety-one  cents,  thus  leaving  the  Lloyd  and  Hazelrigg  & 
Son  execution  debts  outstanding,  as  unpaid  and  unreleased  Tens  upon 
the  land. 

Subsequently,  this  action  was  Instituted  for  the  purpose  of  enforc- 
ing the  Lloyd  and  Hiazelrigg  &  Son  execution  liens.  The  mortgagee, 
C.  W.  Goodpaster,  who  was  made  a  co-defendant  with  R.  H.  Lane  and 
J.  W.  Lane,  filed  his  answer  and  cross-petition,  setting  up  his  mort- 
gage for  four  thousand  and  s'xty-four  dollars  and  eighty-two  cents, 
and  asked  for  a  sale  of  the  land  and  the  payment  of  his  mortgage 
debt  out  of  the  proceeds  of  same.  The  defendants,  R.  H.  Lane  and 
J.  W.  Lane,  filed  answers,  in  which  J,  W.  Lane  sought  to  have  Good- 
paster subrogated  to  the  liens  of  Ruth  Beall  and  the  Farmers'  Bank, 
which  R.  H.  Lane  had  discharged  with  the  money  borrowed  on  August 
31,  1906;  and  R.  H.  Lane  asserted  a  claim  of  homestead  exemption 
as  against  the  execution  creditors. 

The  issues  being  made  up,  the  evidence  in,  and  the  case  submitted 
for  final  judgment,  the  chancellor  ordered  a  sale  of  the  land  and 
determined  that  there  was  a  first  lien  upon  the  proceeds  to  the  extent 
of  one  thousand  two  hundred  and  fo^'ty-one  dollars  and  ninety-one 
cents,  the  amount  of  the  Farmers'  Bank  debt  on  which  J.  W.  Lane 
was  personally  bound  as  surety;  that  ther  W.  S.  Lloyd  and  Hazelrigg 
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&  Son  execution  lien  debts  cxme  next  in  point  of  dignity,  and  that 
tlie  balance  of  the  proceeds  of  the  sale  should  go  to  the  discharge 
of  the  remainder  of  the  Goodpaster  mortgage. 

As  the  appellees,  the  execution  creditors,  are  not  complaining  of 
the  decree,  which  gives  precedence  over  their  liens  of  so  much  of 
the  Goodpaster  debt  as  was  used  to  pay  off  the  Farmer's  Bank  debt,  the 
only  question  presented  on  this  appeal  is,  whether  or  not  the  chan- 
cellor erred  in  giving  the  liens  of  the  execution  creditors  priority 
over  the  balance  of  the  Goodpaster  debt,  being  that  part  which  was 
used  in  paying  off  the  mortgage  of  Ruth  Beall;  and  thereby  depriving 
R.  H.  Lane  of  his  homestead  in  the  land.  It  is  not  questioned,  that 
the  Beall  debt,  the  Farmers*  Bank  debt,  and  the  claim  of  R.  H.  Lane 
to  homestead,  were  all  superior  to  the  liens  of  the  execution  creditors, 
and  if  the  liens,  as  they  originally  stood,  had  been  enforced,  the 
Beall  debt  and  the  Farmers*  Bank  debt  would  have  been  paid  first 
Out  of  the  proceeds,  and  then  one  thousand  dollars  set  apart  to  R. 
H.  Lane  for  a  homestead,  and  any  balance  remaining  paid  over  to  the 
execution  creditors.  But  when  the  common  debtor  borrowed  money 
from  Goodpaster  and  with  it  paid  off  and  extinguished  the  Beall 
and  the  Farmers*  Bank  debts,  the  legal  aspect  of  the  rights  of  the 
parties  was  materially  changed.  The  lien  of  the  execution  creditors 
is  superior  to  that  of  Goodpaster,  and  they  are  entitled  to  payment 
out  of  the  proceeds  of  the  sale  of  the  property  before  he  receives 
anything,  and  the  common  debtor  is  not  entitled  to  a  homestead 
against  the  Goodpaster  debt,  because  he  has  waived  it  by  the  exe- 
cution of  the  mortgage.  Goodpaster  is  not  entitled  to  be  subrogated 
to  the  rights  of  Miss  Beall  or  the  Farmers*  Bank.  He  simply  loaned 
the  debtor,  Lane,  money  to  pay  off  those  debts,  and  took  a  mortgage 
to  secure  him  for  what  he  has  advanced.  It  is  not  claimed  that  he 
bought  the  Beall  or  the  Farmers'  Bank  debts,  or  that  there  was  any 
attempt  to  assign  them  to  ,him.  He,  therefore,  received  by  the  mort- 
gage all  that  he  had  bargained  for  in  the  way  of  security,  so  far  as 
R.  H.  Lane  was  concerned,  and  has  no  claim  against  the  execu- 
tion creditors  to  be  substituted  to  the  rights  of  the  original  mort- 
gagees, Beall  and  the  Farmers'  Bank.  (Payne,  &c.  v.  Johnson's 
Ex'ors,  95  Ky.,  175;  Griffin  v.  Proctor*8  Adm'r,  14  Bush.  571;  Brough- 
ner,  &c.  v.  Laughlln's  Ex'tx,  &c.,  23  Ky.  Law  Rep.,  llo6.) 

The  cases  cited  by  appellant  are  not  opposite  to  the  question  at 
issue.  In  the  case  of  Ogden  v.  Totten,  17  Ky.  Law  Rep.,  1390,  Ogden 
really  purchased  the  debt  of  the  prior  llenholder,  and  took  the  subse- 
quent mortgage  as  additional  security.  The  note  of  the  prior  lien- 
holder  was  assigned  to  him,  and  it  was  very  properly  held  that,  as 
he  had  purchased  the  prior  debt,  he  was  entitled  to  enforce  it.  That 
principle  has  no  application  to  the  case  in  h'and.  In  Bradley  v. 
Curtis,  79  Ky.,  327,  and  Harrod  v.  Johnson,  5  Ky.  Law  Rep..  247.  the 
questions  were  solely  between  the  owners  of  the  land  and  the  parties 
advancing  money  to  pay  off  prior  liens.  There  were  no  intervening 
equities  as  in  the  case  at  bar. 

Assuming  that  the  property  is  worth  more  than  one  thousand  dol- 
lars, the  execution  creditors  have  a  first  lien  on  the  overplus,  and 
the  debtor  could  not,  by  giving  Goodpastor  a  subsequent  mortgage, 
divest  them  of  their  legal  rights  in  this  overplus.  The  rights  of 
these  execution  creditors  in  the  overplus  became  vested  when  the 
superior  mortgage  liens  were  paid  off  and  disj^harged,  and  no  action 
of  the  debtor  could  divest  them  of  their  fixed  legal  rights.  Of  course, 
this  principle  will  not  apply  if  there  be  no  overplus  above  the  one 
thousand  dollars,  for  unless  the  sale  of  the  property  produces  more 
than  one  thousand  dollars,  the  execution  creditors  hkve  no  lien;  but 
if  there  is  an  overplus,  then  they  have  a  lien  on  it,  and  the  debtor 
can  not  deprive  them  of  it  by  mortgaging  his  homestead  right  to 
Goodpas'er,  the  subsequent  m'^rtgagee.  and  then  claiming  the  home- 
stead right  against  the  execution  creditors  in  the  overplus. 
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Ck>nceding  the  truth  of  the  testimony  of  J.  W.  Lane,  that  his 
brother,  R.  H.  Lane,  told  him  if  he  would  get  the  money  from  Good- 
paster,  for  the  purpose  of  paying  off  the  Beall  and  Farmers'  Bank 
liens,  he  should  be  substituted  to  the  liens  paid  off,  this  would  not 
«avail  Goodpaster  or  J.  W.  Lane  in  this  case.  In  the  first  place,  the 
debtor  could  not  give  away  the  rights  of  the  execution  llenholders, 
and,  in  the  second,  a  lien  upon  the  real  property  could  not  be  ac- 
quired by  this  verbal  arrangement.  In  the  case  of  Reid,  &c.  v. 
Jackson,  6  Ky.  Law  Rep.,  743,  it  was  held  that  "one  who  loans  to  an- 
other money  with  which  to  pay  off  a  vendor's  lien  Is  not  therbey  sub- 
stituted to  the  rights  of  the  vendor,  and  does  not  acquire  a  lien; 
therefore,  the  sureties  of  the  vendee  in  the  note  executed  for  the 
money  borrowed  for  this  purpose  do  not  acquire  a  lien  by  substitution 
to  the  rights  of  the  obligee,  he  having  none  himself.  Nor  is  a  mere 
parol  promise  by  the  vendee  that  they  shall  have  a  lien  sufficient  to 
create  a  lien."  This  principle  is  conclusive  of  the  question  of  sub- 
rogation. 

Judgment  affirmed.  

LOWRY  &  GOEBEL  v.  HITCH'S  ASSIGNEE.  &c. 
(Filed   May  26,   1908— Not   to  be   reported.) 

1.  Claim  and  Delivery — Action  For — Insolvency — In  this  action  by 
the  wholesale  merchants  for  the  delivery  of  the  goods  they  sold 
the  assigned  merchant,  under  the  proof  of  his  insolvency  at  the 
time  of  the  purchase  and  of  his  repre.sentation8  as  to  his  solvency, 
it  was  error  for  the  court  to  direct  the  jury  to  find  against  appel- 
lants. 

2.  Title  of  Goods — If  the  assigned  merchant  knew  he  was  Insol- 
vent and  fraudulently  purchased  the  goods  without  intending  to  pay 
for  them,  the  title  remained  in  appellants  and  did  not  pass  under 
the  deed  of  assignment. 

Worthlngton   &   Cochran  for  appellants. 

Appeal  from   Mason  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  reversing. 

The  appellants,  Lowry  &  Goebel,  are  wholesale  merchants  in  Cin- 
cinnati, Ohio.  In  September.  October  and  November,  of  1906,  the 
appellee,  C.  H.  Hitch,  purchased  certain  goods  from  them  which 
amounted  in  the  aggregate  to  1360.68.  In  November,  1906,  Hitch 
made  a  general  assignment  of  all  his  property,  for  the  benefit  of  his 
creditors,  to  J.  D.  Dye.  Thereupon,  the  appellants  instituted  this 
action  in  the  Mason  Circuit  Court,  claiming  that  Hitch  knew  he  was 
insolvent  at  the  time  he  purchased  the  goods,  and  had  no  intention 
of  paying  for  them,  but  that  the  purchase  was  fraudulently  made 
for  the  purpose  of  cheating  the  appellants  of  their  property.  With- 
out going  Into  the  details  of  the  petition,  it  may  be  stated  tiiat 
it  contains  all  of  the  necessary  allegations  to  constitute  a  petition 
for  claim  and  delivery  of  personal  property  Under  the  provisions 
of  the  Code  regulating  this  matter.  The  assignee,  J.  D.  Dye,  was 
made  a  party  defendant.  He  answered,  denying  all  the  allegations 
of  the  petition  as  to  the  fraud,  and  claimed  the  right  to  hold  the 
property  under  the  deed  of  assignment  to  him.  In  a  second  para- 
graph he  denied  that  all  of  the  goods  came  into  his  hands  under 
the  assignment,  but  admitted  that  two  hundred  and  fifty-two  dollars 
and  sixty-seven  cents  worth  came  Into  his  hands,  and  that  he  held 
them  as  assignee.  Afterwards  the  creditors  of  C.  H.  Hitch  took 
such  procedure  in  the  Federal  Court  as  was  necessary  to  have  him 
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adjudged  an  involuntary  bankrupt,  and  J.  D.  Dye,  his  assignee,  under 
the  deed  of  assignment,  was  appointed  assignee  in  bankruptcy. 
Thereupon,  J.  D.  Dye,  as  assignee  in  bankruptcy,  tendered  an 
amended  answer,  setting  up  the  bankruptcy  proceedings  in  bar  of 
the  jurisdiction  of  the  State  court  to  proceed  further  with  this  ac-« 
tion.  The  motion  to  file  this  amended  answer,  on  the  objection  of 
the  plaintiffs,  was  overruled  by  the  court.  Afterwards  the  case 
came  on  regularly  for  trial  on  the  issues  Joined,  and  a  Jury  being 
Impaneled,  the  evidence  was  heard.  At  the  close  of  all  the  testi- 
mony, the  court  sustained  the  defendant's  (appellees')  motion  for 
a  peremptory  Instruction  to  the  Jury  to  find  for  them,  wfaioh  was 
done;    and  of  this  ruling  the  plaintiffs   (appellants)    now  complain. 

We  feel  constrained  by  our  views  of  the  merits  of  this  case  to 
disagree  with  the  circuit  Judge  in  his  conclusion  on  the  facts  aris- 
ing from  the  evidence  adduced.  C.  H.  Hitqh  had  purchased  the 
stock  of  goods  belonging  to  one  C.  A.  Hainline.  in  Maysville,  Ken- 
tucky, in  August,  1906.  Afterwards,  he  visited  Cincinnati  and  called 
on  Lowry  &  Croebel,  from  whom  Hainline  had  purchased  goods. 
It  is  claimed,  by  appellants,  that  he  made  certain  representations  to 
them  as  to  his  solvency  which  induced  them  to  extend  to  him  the 
necessary  credit,  thus  enabling  him  to  purchase  the  goods  involved 
here,  without  prepayment  of  the  price.  Three  witnesses  testify  that 
he  stated  to  the  credit  clerk  of  appellants,  that  he  had  inherited 
three  thousand  dollars;  that  he  paid  one  thousand  five  hundred  dol- 
lars of  it  cash  for  Hainline's  stock  of  goods,  and  had  a  thousand 
of  it  remaining  intact  with  which  to  do  business,  and  that  he  was 
not  indebted  to  any  one.  We  do  not  understand  that  Hitch  contends 
that  these  statements  were  true.  He  simply  denies  that  he  made  them. 
As  a  matter  of  fact,  the  record  shows  indubitably  that  he  was  insol- 
vent at  the  time  he  bought  the  goods.  It  is  true,  he  says  he  was 
solvent,  but  was  unable  to  state  the  details  of  his  financial  condi- 
tion at  that  time.  In  three  months  after  he  opened  up  business, 
he  made  an  assignment;  he  could  have  had  no  capital  at  the  time 
he  commenced.  He  says  that  he  was  solvent  at  the  time  he  com- 
menced, but  broke  afterwards,  and  attributes  his  failure  to  the  ex- 
pense of  conducting  his  business.  Taking  his  own  figures  for  it — 
the  clerk  hire,  store  rent  and  advertising — ^he  could  not  have  laid 
out  more  than  four  hundred  and  fifty  dollars  during  the  three  months 
intervening,  between  his  beginning  as  a  merchant,  and  his  bank- 
ruptcy. He  denies  that  he  made  any  representations  as  to  his  credit 
to  Lowry  &  Goebel  at  all,  and  states  that  they  did  not  ask  his 
financial  standing.  Of  course,  it  is  possible  that  these  wholesale 
merchants  might  open  up  an  account  with  an  unknown  man  with- 
out making  any  Inquiry  as  to  his  financial  standing;  but  such  pro- 
cedure on  their  part,  would  be  so  unusual  that  it  requires  little 
testimony  to  convince  us  that  it  was  not  true.  Hitch's  statements 
as  to  these  dubious  facts,  are  unsupported  by  any  other  testimony, 
and  they  are  overwhelmingly  disproved  by  three  witnesses.  Iff 
Hitch  knew  he  was  insolvent,  and  fraudulently  purchased  the  goods 
without  an  intention  of  paying  for  them,  the  title  remained  in  ap- 
pellants, and,  therefore,  it  did  not  pass  under  the  deed  of  assign- 
ment, or  to  the  assignee  in  bangruptcy.  (Bradberry  v.  Keas.  5 
J.  J.  Mar.,  446;  Dietz  v.  Sutcriffe,  80  Ky.,  650;  Bridgeford  v.  Barbour, 
Id.,  529;  Bank  of  Commerce  v.  Payne  &  Viley,  86  Ky.,  446;  Liongdale 
Iron  Co.  V.  Swift's  Iron  &  Steel  Works,  91  Ky.,  191;  Linstroth  Wagon 
Co.  V.   Ballew.   149    Fed.  Rep.,   960.) 

It  results  from  this  conclusion  as  to  the  value  of  the  evidence  ad- 
duced, that  the  trial  court  erred  in  awarding  a  peremptory  instruc- 
tion to  the  Jury  to  find  for  the  defendants,  and  the  ^Judgment  is. 
therefore,  reversed  for  a  new  trial  consistent  with  the  views  herein 
expressed. 
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KEY  V.  USHER. 
(Piled   May  27,  1908— Not  to  be  reported.) 

Former  Appeal — Instruct  ions — ^Argument  of  Counsel— (30  Ky.  Law 
Rep.,  667) — The  instructions  upon  the  trial  of  this  case  were  as 
directed  by  this  court,  except  in  a  particular  which  did  not  preju- 
dice appellant's  substantial  rights. 

The  statement  of  counsel  in  argument,  did  not  go  beyond  the  pale 
of  legitimate  argument.  The  jury  are  the  triers  of  fact  and  coun- 
sel, must  be  allowed  some  latitude  in  illustrating  the  matter  be- 
fore them. 

Speight  &  Dean  for  appellant. 

W.  J.  Webb,  Robbins  &  Thomas  and  R.  G.  Robbins  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion   of   the  court   by  Judge   Hobson,   affirming. 

On  the  first  trial  of  this  case,  the  plaintiff  recovered  a  judgment; 
the  defendant  appealed  to  this  court,  and  the  judgment  was  re- 
versed for  certain  errors  in  the  instruction  of  the  court  to  the  jury. 
(Key  V.  Usher,  30  Ky.  Law  Rep.,  667.)  On  the  return  of  the  case 
to  the  circuit  court,  it  was  tried  again  with  the  same  result,  and 
the  defendant  again  appeals.  The  facts  of  the  case  are  stated  in 
the  former  opinion.  It  is  insisted  for  the  defendant  that  the  judg- 
ment should  be  reversed  because  the  court  improperly  instructed 
the  jury  and  allowed  improper  argument  by  the  plaintiff's  counsel 
to  the  Jury,  and  that  the  verdict  is  against  the  evidence.  The  instruc- 
tions  of  the  court  to  the  jury  on  the  last  trial  are  as  follows: 

''1.  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence,  the  plaintiff  sold  his  stock  in  the  Beaumont  Soap  Com- 
pany to  L.  W.  Key  or  P.  Burnett,  on  the  condition  that  they,  toge- 
the  with  T.  J.  Murphey,  were  to  execute  their  note  for  the  purchase 
of  the  price  thereof,  and  that  they  failed  or  refused  to  execute  and 
deliver  it  to  the  plaintiff,  and  if  the  jury  further  believe,  from  Ithe 
evidence,  that  the  said  Murphey  was  ready  and  willing  and  offered 
to  execute  said  note  and  to  consummate  the  trade,  and  that  he 
was  prevented  from  doing  so,  by  the  wrongful  aot  or  acts,  of  the 
defendant,  L.  W.  Key,  the  law  is  for  the  plaintiff,  and  the  jury 
should  find  for  him  the  sum  of  twenty-one  hundred  dollars,  with  in- 
terest thereon,  at  6  per  cent,  per  annum,  from  the  thirteenth  day 
of  September,  1904. 

"2.  The  court  further  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  alleged  sale  of  stock  in  said  company  was 
made  with  the  plaintiff,  upon  the  condition  that  said  sale  was  not 
to  be  consummated,  until  P.  Burnett  should  have  procured  a  ma- 
jority of  all  the  stock  In  said  company,  and  if  the  jury  further  be- 
lieve from  the  evidence,  that  said  Burnett  failed  to  procure  a  ma- 
jority of  said  stock,  after  be  bad,  in  good  faith,  made  efforts  to 
produre  it,  and  If  the  jury  further  believe  from  the  evidence,  the 
conditions  named  above  were  known  to  the  plaintiff,  W.  A.  Usher, 
at  the  time  he  contracted  to  sell  his  stock  to  the  defendant.  Key,  or 
to  Burnett,  then  the  law  is  for  the  defendant,  and  the  jury  should 
so  find. 

"3.  The  court  further  Instructs  the  jury  that  there  was  to  be  no 
sale  of  the  stock  to  defendant,  Key  and  P.  Burnett,  unless  and 
until  the  note  executed  therefor  was  signed  by  T.  J.  Murphey;  and 
unless  the  jury  believe  from  the  evidence,  said  Murphey  failed  or  re- 
fused to   sign   It,   through   some   wrongful  act  on   the   part  of  the 
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defendant,  Key,  then  the  law  is  for  the  defendant,  and  the  Jury  will 
BO  find." 

Instructions  1  and  3  are  literally  in  compliance  with  the  directions 
given  by  this  court  on  the  former  appeal.  It  is  insisted  for  the 
appellant  that  the  following  words  in  instruction  2  were  condemned 
as  erroneous  on  the  former  appeal:  *'At  the  time  he  contracted  to 
sell  his  stock  to  defendant,  Key  or  to  Burnett."  It  is  true  that  this 
court  on  the  former  appeal,  held  in  effect  that  instead  of  these 
words,  the  following  words  should  be  used,  **At  the  time  the  note 
in  controversy  was  signed."  But  when  instruction  2  is  read  in  con- 
nection with  instructions  1  and  3,  it  is  manifest  that  the  jury  could 
not  have  misunderstood  it;  for  by  instruction  1,  there  could  be 
no  recovery  unless  Murphey  was  ready  and  willing  to  consumate  the 
trade;  and  by  instruction  3  the  jury  were  told  peremptorily,  that 
there  was  to  be  no  sale  of  the  stock  until  the  note  was  signed  by 
Murphey.  There  could  have  been  no  finding  for  the  defendant  under 
instruction  2,  if  it  had  been  worded  as  insisted  by  the  defendant^ 
unless  a  good  faith  effort  was  made  to  procure  a  majority  of  the 
stock.  The  evidence  shows  conclusively  that  they  made  no  ef- 
fort at  all  to  procure  a  majority  of  the  stock  after  signing  the  note 
In  controversy,  and  that  when  Burnett,  Key* and  Murphey  disagreed 
among  themselves,  they  abandoned  the  whole  thing  without  making 
any  effort  to  get  the  other  stock.  As  under  the  evidence  there 
could  have  been  no  finding  for  the  defendant  under  this  instruc- 
tion, if  worded  as  insisted  by  the  defendant,  the  omission  of  the 
court  to  make  the  change  indicated  by  this  court  on  the  former 
appeal,  was  not  prejudicial  to  his  substantial  rights  on  the  whole 
case. 

During  the  argument  of  the  plaintiff's  counsel,  he  used  this  lan- 
guage: *'Any  condition  imposed  by  defendant.  Key,  that  did  not 
previously  exist,  by  which  Murphey  was  prevented  from  signing  the 
note,  was  in  law  a  wrongful  act."  The  defendant  objected  to  the 
argument  and  moved  the  court  to  exclude  it  from  the  jury.  The 
court  overruled  the  motion  and  of  this  he  complains.  We  are  not 
favored  with  the  argument  of  the  defendant's  counsel,  but  as  the 
court  had  peremptorily  told  the  jury  that  they  should  find  for  the 
defendant  unless  Murphey  failed  to  sign  the  note  through  some 
wrongful  act  on  the  part  of  the  defendant.  Key,  the  question  before 
the  jury  was  whether  the  conduct  of  Key  in  preventing  Murphey 
from  signing  the  note,  was  rightful  or  wrongful,  and  the  counsel 
on  each  side  had  a  right  to  present  the  facts  to  the  jury  to  maintain 
his  view  of  the  question.  The  jury  are  the  triers  of  fact  4n  mat- 
ters of  this  sort  and  counsel  must  be  allowed  some  latitude  in  il- 
lustrating the  matter  before  the  jury.  The  statement  of  counsel 
did  not  go  beyond  the  pale  of  legitimate  argument.  The  court  did 
not  err  in  refusing  the  two  instructions  asked  by  the  defendant  on 
the  trial  as  this  court  had,  on  the  former  appeal,  indicated  what 
Instructions  should  be  given,  and  the  instructions  asked  by  the  defend- 
ant, so  far  as  they  were  proper,  were  included  in  those  given. 

The  verdict  of  the  jury  is  not  palpably  against  the  evidence.  There 
have  been  two  convicts  for  the  plaintiff  on  the  same  evidence.  The 
Jury  evidently  came  to  the  conclusion,  from  the  evidence,  that  the 
reason  the  note  was  not  signed  by  Murphey,  was  that  Key  locked  it 
up  in  the  drawer,  and  would  not  let  him  sign  it;  and  that  Key  did 
this  because  he  wanted  Murphey  and  Burnett  to  furnish  him  certain 
security  before  the  transaction  was  consummated,  a  matter  which 
was  entirely  outside  of  the  contract  with  Usher. 

Judgment  affirmed. 
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SUTTON  V.  WESTERN  UNION  TELEGRAPH  CO. 
(Filed   May  27.   1908— To   be  reported.) 

Telegram — Funeral  Notice — Delay  in  Delivery — Action  for  Damages 
— Aeddent  to  Train — Negligence — Presumptions — A  telegram*  an- 
nouncing his  mother's  death,  was  sent  to  plaintiff  in  time  for  him  to 
have  attended  her  funeral,  but  by  failure  to  deliver  the  telegram 
lie  was  delayed  a  day.  The  train  he  took  the  next  day  was  delayed 
by  earth  sliding  on  the  track  so  that  he  failed  to  see  her  before 
her  burial.  In  an  action  for  damages  against  the  telegraph  com- 
pany. Held — ^The  presumption  is,  that  the  plaintiff  would  have  taken 
the  first  train  on  receiving  the  telegram,  and  the  company  can 
not  be  excused  for  its  negligence  in  failing  to  deliver  it,  thereby 
causing  plaintiff  to  miss  two  trains,  on  the  gi'ound  that  he  would 
have  been  able  to  attend  the  funeral  if  the  accident  had  not  hap- 
pened to  the  railroad  track  on  the  following  day. 

Roscoe  Vanover  for  appellant. 

Richards  &  Ronald,  Geo.  H.  Fearons  and  York  &  Johnson  for 
appellee.  ' 

Appeal   from   Pike   Circuit   Court. 

Opinion  of  the  court  by  Judge  Nunn,  reversing. 

Appellant  resided  In  Plkeville,  Kentucky,  and  his  parents  in  East 
Radford,  Virginia.  Appellant's  mother  died  in  her  home  on  Decem- 
ber 27,  1906,  and  on  that  day  his  father  directed  to  him  the  fol- 
lowing  telegram: 

"Eteist  Radford,  Vr.,  December  27,  '06. 
"To  W.  D.  SUTTON, 
"Plkeville,    Kentucky. 

"Mother   dead,   come   at  once. 

(Signed)    "G.    W.    SUTTON." 

It  appears  from  the  evidence,'  that  this  telegram  reached  Plke- 
ville, Friday  morning.  December  28th.  It  was  not  delivered  to  ap- 
pellant until  Saturday  morning,  after  ten  o'clock;  and  he  boarded 
the  first  train  leaving  for  East  Radford,  which  was  a  few  minutes 
after  twelve  o'clock  that  day,  and  would  have  reached  his  destina- 
tion about  the  same  hour  on  Sunday,  but  for  an  accident,  the  slip 
of  earth  onto  the  track  in  a  cut,  but  he  did  not  reach  his  destina- 
tion until  about  eight  o'clock  Sunday  evening.  His  mother  was 
buried  about  two  o'clock  in  the  afternoon. 

Dhring  the  trial  it  developed  that  this  message  ^as  not  received 
In  Plkeville,  by  appellee,  until  10:10  o'clock  Friday  ihorning,  Decem- 
ber 28th.  Appellant,  in  his  petition,  had  only  charged  negligence 
in  failing  to  deliver  it  promptly  after  it  was  received  at  that  of- 
fice; but  offered  an  amended  petition  in  which  he  alleged  that 
the  defendant  was  also  guilty  of  negligence  in  transmitting  the  mes- 
sage to  Plkeville.  The  court  refused  to  allow  him  to  file  this  amend- 
ed petition,  to  which  he  excepted.  When  the 'telegram  was  received 
at  appellee's  office  In  Plkeville,  appellant  was  about  eleven  miles 
from  home  at  one  of  his  lumber  mills,  and  did  not  return  to  his 
home  until  ten  o'clock  on  Saturday,  the  29th  of  December.  Appel- 
lant does  not  contend  that  the  telegraph  company  was  under  any 
duty  to  deliver  the  message  to  him  while  he  was  in  the  country; 
but  claims  that  it  should  have  delivered  it  at  his  home  or  his  office 
In  the  city,  which  were  near  to  appellee's  place  of  business.    Ap- 
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pellee  concedes  that  the  law  required  It  to  so  deliver  the  tele- 
gram. But  It  proved  hy  Its  agent  that  It  made  repeated  efforts  to 
do  this;  that  Its  agent  went  In  person  to  the  residence  of  appel- 
lant and  also  to  his  office,  and  made  an  effort  to  call  up  both  places 
by  telephone  for  the  purpose  of  giving  him  information  of  the  con- 
tents of  the  telegram.  Appellant  introduced  testimony  contradict- 
ing this — that  is  that  the  agent  made  no  call  for  the  residence  or 
place  of  business  of  appellant.  Persons  who  were  at  appellant's 
office  and  residence  during  the  day,  testified  that  the  agent  did  not 
make  a  visit  to  either  of  the  places  during  the  day.  Appellee  con- 
cedes that  the  evidence  upon  this  point  was  sufficient  to  have  war- 
ranted the  submission  of  the  case  to  the  jury. 

The  testimony  shows  that  on  Saturday  morning,  the  29th,  a  friend 
of  appellant's,  J.  L.  Morgan,  was  in  the  telegraph  office  and  ac- 
cidentally saw  this  telegram,  and  upon  his  request  the  same  was 
given  to  him  and  he  delivered  it  to  the  wife  of  appellant,  who  im- 
mediately started  a  person  to  deliver  it  to  her  husband  at  the 
mill.  Her  husband  left  the  mill,  however,  before  the  messenger  ar- 
rived, and  received  the  information  of  his  mother's  death  from  his 
wife,  when  he  reached  PikeviUe.  Appellee's  counsel  claims  that 
there  was  no  competent  evidence  that  the  wife  started  this  messen- 
ger to  her  husband  in  the  country.  This  is  true.  However,  appel- 
lant gave  testimony  to  this  effect,  and  it  was  not  objected  to.  We 
have  no  doubt,  if  there  had  been  an  objection,  that  the  court  would 
have  excluded  it,  but  there  being  none,  the  testimony  was  properly 
before  the  jury  for  its  consideration.  If  there  had  been  objection 
appellant  would,  most  probably,  have  introduced  the  messenger  or 
some  other  person  who  knew  the  fact.  The  evidence  also  shot's, 
without  contradiction,  that  a  train  passed  Plkeville,  going  to  East 
Radford,  in  the  evening  of  Friday,  December  28th,  that  reached 
East  Radford  about  ten  o'clock  Saturday  morning,  and  also  another 
left  Plkeville  at  6:20  a.  m.  on  Saturday,  the  29th,  that  reached  East 
Radford  at  ten  o'clock  that  night.  Both  of  these  trains  passed 
through  the  cut  before  the  slip  of  earth  onto  the  track.  Appellee 
says  that  there  is  no  positive  proof  that  appellant  would  have  taken 
either  of  these  trains  if  he  had  received  the  telegram  In  time.  It 
Is  true  that  there  was  no  direct  statement  made  that  he  would 
have  taken  the  first  train  after  receiving  the  message;  but  tbfe 
whole  case  was  conducted  upon  that  idea.  Both  appellant's  and  ap- 
pellee's counsel  seem  to  have  assumed,  by  their  manner  of  conduct- 
ing the  case,  and  the  answers  of  appellant  to  questions,  that  he 
would  have  responded  to  the  telegram  and  have  gone  at  the  first 
opportunity  to  see  his  dead  mother;  and  from  the  evidence  the 
reasonable  presumption  Is  that  he  would  have  gone  on  the  first  train 
after  receiving  the  telegram.  This  court  In  the  case  of  Western 
Union  Telegraph  Co.  v.  Caldwell,  31  Ky.  Law  Rep.,  497,  said: 

"But  what  appellee  would  have  done  upon  the  receipt  of  this 
message,  when  measured  by  the  ordinary  rule  of  human  experience, 
and  judged  by  the  standards  that  regulate  the  conduct  of  people 
generally,  is  not  of  doubtful  or  uncertain  import.  ♦  ♦  ♦  In  a 
case  like  this,  appellant,  confessedly  guilty  of  negligence,  will  not 
be  permitted  to  escape  responsibility  for  its  acts  upon  the  theory 
that  what  appellee  might  have  done,  was  too  remote  to  entitle  her  to 
compensation." 

The  real  question  to  be  determined  in  the  case,  is  whether  the 
negligence  of  appellee  in  the  failure  to  deliver  the  message  within 
a  reasonable  time,  was  the  proximate  cause  of  appellant's  Injury  and 
suffering,  or  whether  the  slip  in  the  earth  ahead  of  the  train,  upon 
which  he  took  passage,  was  the  proximate  cause.  It  appears  that 
the  lower  court  took  the  latter  view  of  It  and  gave  a  peremptory 
instruction   to   the  jury  to   find   In   behalf  of   appellee.    There  are 
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some  few  authorities  in  tyther  States  that  tend  to  coincide  with  this 
view,  but  this  court  has  invariably  held  to  the  contrary.  It  will 
not  do  to  say  that  a  public  service  corporation  may  be  guilty  of  negli- 
gence, as  in  this  case,  withholding  a  telegram  for  a  very  unreason- 
able length  of  time,  which  caused  appellant  to  miss  two  trains, 
either  of  which  he  would  have  gone  on  and  which  reached  East  Rad- 
ford before  the  slip  in  the  cut,  and  by  its  negligence,  force  him  to 
take  the  last  chance,  and  by  reason  of  the  slip  was  deprived  of 
seeing  his  mother,  and  be  exonerated  from  its  negligence  by  reason 
of  the  accidental  slip  which  prevented  the  train,  on  which  he  was 
forcpd  to  start  by  reason  of  the  negligence  of  appellee,  from  reach- 
ing East  Radford  in  time  for  the  burial. 

The  case  of  Cassilay,  &c.  v.  Young,  &c.,  4  B.  Mon.,  265,  was  one 
where  Cassilay,  &c.,  agreed  to  deliver  a  cargo  of  goods  in  Vicks- 
burg  without  delay.  But  for  some  reason,  satisfactory  to  themselves, 
they  stopped  the  cargo  and  tied  it  up  to  the  bank  at  Paducah  for 
a  few  days.  A  storm  arose  which  caused  the  cargo  to  sink,  and  the 
action,  was  brought  to  recover  the  value  of  it.  They  were  compelled 
to  pay  the  value  of  the  cargo  by  reason  of  their  negligence  in  ty- 
ing it  up  to  the  bank  at  Paducah.  The  court  said:  *'By  reason  of 
the  disregard  of  their  duty  and  of  their  conduci,  we  are  of  the  opin- 
ion that  they  are  liable  for  the  loss."  The  storm  in  that  case,  was 
as  much  the  proximate  cause  of  the  loss  of  the  cargo  as  the  slip 
in  the  earth,  which  covered  the  track,  was  in  the  case  at  bar. 

The  cse  of  Louisville  &  Nashville  Railroad  Co.  v.  Brownlee, 
&c.,  14  Bush,  590,  was  one  in  which  appellee  delivered  several  hogs- 
heads of  tobacco  at  appellant's  depot  in  Rowlett's  Station,  to  be  car- 
ried as  freight  by  appellant  to  market.  This  tobacco  was  destroyed 
by  fire,  together  with  the  station  house  in  which  it  was  placed.  The 
proof  showed  that  if  appellant's  agent  had  exercised  ordinary  care 
he  could  have  shipped  several  of  the  hogsheads  before  the  fire. 
Appellant  in  that  case  cla4med  that  the  destruction  of  the  tobacco  by 
fire  was  the  proximate  cause  of  the  loss. 

The   court  said: 

''We  think  the  appellant  was  only  bound  to  use  ordinary  care  and 
prudence  in  providing  a  depository  for  appellees'  tobacco,  and  also 
such  care  and  prudence  in  shipping  it;"  <and  continued  by  saying 
that  certain   Instructions  were  proper,  and  said: 

"If  the  appellant  could,  by  the  use  of  ordinary  diligence,  and  in 
the  regular  course  of  Its  freight  business,  have  shipped  the  tobacco 
before  its  consumption  by  the  flre,  it-  is  responslible  for  its  failure 
to  do  so." 

In  the  case  of  Hersheim  Bros.  &  Co.  v.  Newport  News  &  Mississippi 
Valley  Co.,  18  Ky.  Law  Rep.,  227,  appellants  delivered  to  appellee, 
the  railroad  company,  thirty-five  hogsheads  of  tobacco  for  ship- 
ment. In  the  petition  it  was  alleged  that  the  railroad  company  care- 
lessly and  negligently  failed  to  ship  the  thirty-five  hogsheads  of 
tobacco  within  a  reasonable  time;  that  by  the  use  of  ordinary  dili- 
gence, defendant  could  have  shipped  all  of  said  tobacco  before  its 
destruction  by  the  fire,  on  October  8,   1891.    The  court   said: 

"It  seems  to  us  that  the  allegations  of  the  petition  clearly  show 
tkat  the  loss  was  the  direct  result  of  the  negligence  and .  careless- 
ness of  appellee.  If  appellee  had  shipped  the  tobacco  immediately 
as  it  agreed  to  do,  the  loss  by  the  fire  could  not  have  occurred, 
and  as  they  had  taken  it  into  custody  and  agreed  to  immediately 
ship  the  same  and  could  have  done  so,  it  seems  to  us  that  appellee 
is  liable   for  the   damages   sustained   by   the   appellants." 

A3d  referred  to  the  case  of  L.  &  N.  R.  R.  Co.  v.  Brownlee,  supra, 
with  approval.  There  'was  no  claim  In  that  case  that  the  fire 
which  destroyed  the  tobacco  was  started  by  the  negligence  of  appel- 
lee  or  its  servants.    The   question   turned  upon   the  negligence   of 
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appellee  in  failing  to  ship  i\e  tobacco  as  it  had  agreed  to  do.  If  it 
had  lived  up  to  its  agreement,  the  tobacco  would  not  have  been  in 
the  depot  and  have  been  destroyed  when  the  depot  was  burned. 
According  to  appellee's  contention,  the  loss  of  the  tobacco  by  fire 
was  the  proximate  cause  of  the  loss  to  appellant,  and  not  the  rail- 
road's negligence  in  failing  to  ship  it. 

Appellee's  counsel  cites  the  case  of  ^Western  Union  Telegraph 
Co.  V.  Briscoe,  18  Ind.  App.,  22,  in  support  of  his  contention.  The 
facts  of  that  case  were,  in  substance,  as  follows:  A  message  was 
sent  from  Morganfield,  Kentucky  to  Bloomington,  Indiana,  where  it 
arrived  at  eight  o'clock  a.  m.,  and  was  delivered  to  appellee  about 
one  o'clock  in  the  afternoon.  Appellee  boarded  the  first  train  go- 
ing the  most  direct  route  to  Morganfield.  His  train  was  delayed 
in  Vincennes,  Indiana,  which  caused  the  train  he  was  on  to  miss 
connections  at  other  points,  and  appellee  was  delayed  ten  or  twelve 
hours,  and  did  not  arrive  in  Morganfield  until  after  his  mother 
was  buried.  The  proof  showed  that  if  the  telegram  had  been  de- 
livered to  him  before  ten  o'clock  of  the  day  on  which  it  reached 
Bloomington,  he  could  have  taken  a  train  on  another  road  and 
have  gone  to  Goshen  and  there  taken  another  train  and  made  several 
other  changes  and  have  reached  Morganfield  in  time  for  the  burial; 
but  the  proof  showed  that  he  had  never  traveled  this  route,  but  had 
always  gone  over  the  one  he  did  take.  The  proof  also  showed  that 
this  Goshen  route  was  from  twelve  to  fourteen  hours  longer  than 
the  one  he  did  take,  and  on  the  one  he  did  take,  if  he  had  not  been 
delayed,  he  would  have  reached  Morganfield  several  hours  in  ad- 
vance of  the  other.    The  court  said: 

"Is  it  not  reasonable  to  suppose  that  appellee,  knowing  this, 
would  most  certainly  prefer  that  route  which  would  take  him  to  his 
destination  the  soonest,  and  the  route  over  which  he  was  accus- 
tomed to  travel?" 

The  case  was  turned  upon  the  fact  that^  appellee,  under  the  facts 
and  circumstances  proven,  would  have  gone  on  the  same  train  that 
he  did  go  on;  that  he  would  not  have  gone  by  Goshen,  even  if  the 
telegram  had  been  delivered  to  him  within  a  few  minutes  after 
it  was  received  in  Bloomington.  It  does  not  decide  that  if,  by  the 
n<4gligence  of  appellant  in  delivering  the  message  to  appellee,  he  had 
missed  a  train  in  the  morning  going  to  Morganfield  on  the  route 
which  he  afterwards  took,  he  would  have  beeii  barred  from  recover- 
ing,  but  the   intimation   is  otherwise. 

For  these  reasons,  the  judgment  of  the  lower  court  is  reversed, 
and  on  the  return  of  the  case,  if  appellant  so  desires,  he  should  be 
allowed  to  file  his  amended  petition. 

Whole  court  sitting. 


STAMPER  V.   COMMONWEALTH. 
(Filed  May  22,  1908— Not  to  be  reported.) 

1.  Continuances — Affidavit  For — ^Instruction  of  Court — Failure  to  Ex- 
cept— It  was  the  duty  of  appellant  to  ask  the  court  to  instruct  the 
Jury  that  the  statements  in  the  affidavit  for  a  continuance,  as  to  what 
the  witnesses  would  testify,  were  to  be  taken  as  true,  and  if  the 
court  failed  to  instruct  them,  then  it  was  the  duty  of  appellant  to 
except  to  the  ruling.  His  failure  to  so  except  was  a  waiver  of  the 
error,  and  he  can  not  now  be  heard  to  complain  of  it. 

2.  Instruction  Omitted  from  Record — Presumption — It  was  appel- 
lant's duty  to  bring  up  the  whole  record,  and  in  the  absence  of  the 
instruction  mentioned,  it  will  be  presumed  that  if  was  given. 
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Hazelrigg,  Chenault  ft  Hazelrigg,  R.  A.  Harst,  W.  H.  Blanton  and 
Wm.  Kasli  for  appellant. 

James  Breathitt  for  appellee. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  affirming. 

The  appellant,  Siduel  Stamper,  was  Indicted  by  the  grand  jury 
of  Breathitt  county,  Kentucky,  charged  with  the  murder  of  Curt 
Smith,  and,  having  been  tried  by  a  Jury,  was  found  guilty  as  charged, 
and  his  punishment  fixed  at  confinement  in  the  penitentiary  for  the 
term  of  his  natural  life.  From  the  Judgment  based  upon  this  ver- 
dict this  appeal  is  prosecuted. 

It  is  not  questioned  that  there  was  sufficient  evidence  in  behalf 
of  the  Commonwealth  to  authorize  a  submission  of  the  guilt  or  in- 
nocence of  the  accused  to  the  jury,  and  the  only  complaint  of  the 
appellant  is  based  upon  the  ruling  of  the  trial  court  in  regard  to 
an  affidavit  which  he  filed  for  a  continuance,  and  which  the  Com- 
monwealth agreed  should  be  read  to  the  Jury  as  true.  The  complaint 
as  to  thid  is  two-fold:  First,  it  is  said  that,  while  the  Common- 
wealth's attorney  agreed  that  the  statements  in  the  affidavit,  as  to 
what  the  absent  witnesses  would  state,  if  present,  were  to  be  taken  as 
true,  the  court  did  not  formally  so  instruct  the  jury;  second,  that 
the  court  erred  in  refusing  to  ailow  all  the  statements  of  the  affi- 
davit to  which  an  absent  witness,  Susan  Fugate,  would  depose  if 
present,  to  be  read  to  the  jury. 

Before  entering  into  a  discussion  of  these  mooted  questions,  it 
Is  necessary  to  state  that  the  quarrel  out  of  which  the  tragedy  involv- 
ed here  arose,  originated  over  a  game  of  cards  between  the  defendant 
and  decedent.  The  evidence  of  the  Commonwealth  tended  to  show 
that  the  defendant  murdered  the  decedent  in  cold  blood,  and  then 
robbed  him;  whereas  the  evidence  of  the  defendant  was  to  the  effect 
that  he  won  the  decedent's  money  fairly,  and  that  having  refused 
to  refund  it,  the  decedent.  Curt  Smith,  drew  his  revolver  and  fired 
upon  appellant  at  such  close  range  as  to  set  his  shirt  on  fire,  the 
ball  going  through  his  shirt  and  barely  missing  the  body  of  the 
defendant;  that,  thereupon,  the  defendant  drew  his  own  pistol  and 
killed  his  assailant. 

As  to  the  first  error  complained  of,  that  the  court  did  not  formally 
Instruct  the  Jury  that  they  must  accept  the  statements  of  the  affidavit 
for  a  continuance  as  true,  it  may  be  admitted  that  this  would  have 
been  the  better  mode  of  procedure;  but  the  bill  of  exceptions  shows 
that  the  Commonwealth's  attorney  admitted  that  the  affidavit  should 
be  read  with  the  admission  that  the  facts  therein  stated  were  true; 
and  this  is  ordinarily  the  plan  adopted.  But  conceding,  as  we  do, 
that  the  failure  of  the  trial  court  to  instruct  the  jury  as  to  the  evi- 
dential value  of  the  affidavit  was  error,  the  appellant  is  not  in  posi- 
tion to  complain  of  it  on  this  appeal.  In  the  case  of  Ochsner  v.  Com- 
monwealth, 109  S.  W..  326,  a  similar  question  to  the  one  we  have 
here,  arose.  Certain  evidence  was  introduced  for  the  purpose  of 
Impeaching  the  credibility  of  a  witness,  and  the  trial  court  failed  to 
Instruct  the  jury  that  the  evidence  was  only  admitted  for  the  pur- 
pose named,  and  could  not  be  received  or  weighed  by  them  as  sub- 
stantive testimony.  Upon  complaint  here  of  this  failure,  we  held  that 
it  was  the  duty  of  the  defendant  to  request  the  court  so  to  rule,  and, 
if  this  was  refused,  to  except  to  the  adverse  ruling  of  the  court;  and 
that,  in  the  absence  of  this  action  on  the  part  of  the  complainant 
we  would  not  reverse  the  judgment  for  the  error  of  the  trial  court. 
Applying  this  principle  to  the  case  in  hand,  it  was  the  duty  of  the 
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appellant  to  ask  the  court  to  instruct  the  jury  that  the  .statements  in 
the  affidavit  for  a  continuance,  of  what  the  witnesses  would  testify, 
were  to  be  taken  as  true,  and  if  the  court  failed  so  to  instruct 
them,  then  it  was  the  duty  of  the  appellant  to  except  to  the  adverve 
ruling.  His  failure  to  do  this  was  a  waiver  of  the  error,  and  he  can 
not  now  be  heard  to  complain  of  it. 

The  part  of  Susan  Fugate's  affidavit  refused  to  be  read  was  that 
wherein  the  statements  tended  to  contradict  the  evidence  of  Stephen 
Crawford,  a.  witness  for  tbe  Commonwealth.  Crawford  testified  tbat 
he  saw  the  defendant  shoot  down  the  decedent,  take  from  the  body 
of  the  prostrate  man  his  pistol  and  fire  it  twice  in  the  ground,  and 
then  replace  it  in  the  holster.  Now,  when  Crawford  was  asked  n 
he  did  not  make  a  statement  different  from  this  in  the  presence  of 
Mrs.  Fugate,  he  admitted  that  he  had,  and  undertook  to  explain  bis 
inconsistent  statements  by  saying  that  his  first  statement  was  made 
under  fear  of  his  life.  The  witness  having  thus  admitted  that  he 
had,  before  the  trial,  made  the  very  statements  which  the  affidavit 
of  Mrs.  Fugate  would  have  established,  there  was  no  basis  for  the 
contradiction,  there  being  nothing  to  contradict.  The  court,  there- 
fore, properly  ruled  as  to  the  affidavit,  precisely,  as  If  the  witness 
had  been  present.  If.  Mrs.  Fugate  had  been  on  the  witness  stand, 
she  could  not  have  been  asked  to  contradict  Crawford,  he  having 
admitted  making  the  Inconsistent  statements  claimed  by  defendant 
Conceding  that  the  court  should  have  allowed  her  affidavit  as  to 
the  prior  possession  of  money  by  the  defendant  to  be  read,  all  of 
this  had  been  shown  by  the  statements  of  the  affidavit  as  to  what 
other  witnesses  would  have  said  if  present,  and  admitted  to  be 
true  by  the  Commonwealth.  It  having  been  thus  admitted  that  the 
defendant  had,  prior  to  the  time  of  the  tragedy,  even  more  money 
than  Mrs.  Fugate  would  have  said  he  had,  he  was  not  injured  by 
the  court's  refusal  to  allow  that  part  of  her  affidavit  to  be  read  to 
the  jury. 

There  is  no  complaint  of  the  instructions  given  by  the  court,  but 
instruction  No.  2,  which  relates  to  voluntary  manslaughter,  is  ab- 
sent, and  the  clerk  certifies  that  the  reason  it  was  not  copied  in  tihe 
transcript  is  that  it  had  been  lost.  It  was  appellant's  duty  to  bring 
up  the  whole  record,  and  in  the  absence  of  the  instruction  mentioned, 
we  must  assume  that,  as  given,  it  was  correct,  and  supports  the 
judgment  of  the  trial  court. 

Judgment  affirmed. 


MARTIN,  BY,  &c.  v.  SMITH,  &c. 
(Filed  May  22,  1908— Not  to  be  reported.) 

1.  Action  of  Widow  for  the  Killing  of  Her  Husband — Can  not  C<m- 
trol  so  as  to  Defeat  Recovery  by  Children — ^A  widow  may  dismiss  an 
action  for  the  killing  of  her  husband,  as  provided  by  section  4,  Ken- 
tucky Statutes,  in  so  far  as  she  is  concerned,  but  she  can  not  do  so 
as  to  defeat  the  action  of  her  children;  nor  will  it  bar  an  action  in- 
stituted by  them  within  the  proper  time. 

2.  Same — Design  of  Statute — The  statute  was  designed  to  benefit 
the  children  as  well  as  the  widow. 

3.  Attorneys — Claim  Of — The  petition  of  the  attorneys  of  Mrs.  Mar 
tin  presented  a  good  cause  of  action  and  the  court  should  have  per- 
mitted it  to  be  filed.     (29  Ky.  Law  Rep.,  804.) 

R.  S.  Rose  for  appellants. 

Appeal  from  Whitley  Cireuit  Court. 
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Opinion  of  the  court  by  Judge  Carroll,  reveraing. 

America  Martin,  as  the  widow  of  Demps  Martin,  filed  her  petition 
in  the  Whitley '  Circuit  Court  against  appellee,  Burrel  Smith,  and  his 
sureties,  in  the  bond  executed  by  him  as  marshal  of  the  City  of  Cor- 
bin.  The  action  was  brought  under  section  4,  of  the  Kentucky  Stat- 
utes, providing  that: 

"The  widow  and  minor  child,  or  either  or  both,  of  a  person  killed 
by  the  cai^eless,  wanton,  or  malicious  use  of  fire  arms,  *  *  ^  not  in 
self-defense,  may  have  an  action  against  the  person  who  committed 
the  killing;  and  all  others  aiding  or  promoting  or  any  one  or  more 
of  them;  and  in  such  actions  the  jury  may  give  vindictive  damages/' 

It  was  averred  in  the  petition  that  Burrel  Smith  shot  and  killed 
Demps  Martin,  and  that  the  shooting  and  wounding  was  done  un- 
lawfully, wantonly,  maliciously  and  not  in  the  necessary  or  apparent- 
ly necessary  self-defense  of  Smith.  That  Martin,  at  the  time,  was  noi 
suspected  of  having  committed  a  felony  in  this  State  or  out  of  it; 
and  was  not  guilty  of  any  violation  of  the  laws.  She  asked  judg- 
ment for  120,000. 

At  the  first  term  after  the  petition  was  filed,  the  infant  children 
of  Demps  Martin  by  their  next  friend,  filed  an  amended  petition 
against  the  parties  sued  by  America  Martin,  in  which  they  sought 
the  same  relief  as  she  did. 

On  the  day  the  amended  petition  was  filed,  the  defendants  in  the 
petition  of  America  Martin  filed  the  following  verified  writing,  and 
moved  the  court  to  dismiss  the  action: 

"The  plaintiff,  America  Martin,  states  that  since  the  filing  of  this 
action,  she  has  thoroughly  investigated  the  same,  and  finds  that 
she  has  no  cause  of  action  which  she  desires  to  prosecute;  that  she 
has  directed  her  attorney,  R.  M.  Rose,  to  dismiss  this  action;  that 
she  now  directs  said  attorney  to  dismiss  same.  She  further  states 
that  she  made  this  statement  without  any  consideration  whatever 
from  the  defendant,  Burrel  Smith,  or  any  of  his  sureties,  named  in 
said  action,  or  any  other  person;  that  no  offer  of  compromise  has 
been  made  or  accepted  by  either  this  plaintiff  or  either  of  the  de- 
fendants in  this  action,  and  she  now  moves  the  court  to  dismiss 
said  action,  provided  her  said  attorney  does  not  do  so." 

On  another  day  of  the  term,  and  before  this  motion  was  disposed 
of,  the  Infant  children  appeared  in  court,  and  asked  that  they  be 
made  parties  plaintiff  and  be  permitted  to  prosecute  the  action  in 
the  name  of  their  next  friend. 

The  court  overruled  the  motion  of  the  infant  children  to  permit 
them  to  prosecute  the  action  in  the  name  of  their  next  friend,  and 
also  overruled  the  motion  of  the  attorneys  of  Mrs.  Martin,  who  ten- 
dered a  petition  to  be  made  parties,  that  will  be  presently  noticed, 
and  sustained  the  motion  of  America  Martin,  and  dismissed  the 
action.  From  this  ruling  the  infants  and  the  attorneys  of  America 
Martin  prosecute  this  appeal. 

The  petition  of  the  attorneys  of  America  Martin,  which  was  ten- 
dered after  the  writing  signed  by  her  was  filed,  asking  that  her  peti- 
tion be  dismissed,  set  up  in  substance  that  America  Martin  had 
placed  her  claim  for  damages  in  their  hands  to  bring  suit  thereon — 
that  in  obedience  to  her  direction  they  had  filed  the  petition  before 
mentioned  in  her  name — ^that  under  the  contract  of  employment  they 
were  to  be  paid  a  reasonable  fee  for  their  services,  which  would  be 
12,500 — ^that  after  summons  issued  on  the  petition  had  been  executed, 
the  writing  that  resulted  in  the  order  of  dismissal  was  executed. 
They  further  averred  that,  by  the  terms  of  the  settlement,  which 
was  made  without  their  knowledge  or  consent,  America  Martin 
was  to  and  did  receive  from  the  defendants,  money  and  other  thingp 
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of  value,  or  that  the  defendants  and  America  Martin  fraudulently 
agreed  between  themselves,  to  compromise  the  suit  with  the  fraud- 
ulent purpose  of  depriving  them  of  their  fee,  and  that  the  settle- 
ment was  not  made  in  good  faith.  That  one  of  these  states  of  case 
was  true,  but  they  did  not  know  which  one  was  true.  They  asked 
that  they  be  made  parties  to  the  action,  and  that  their  petition  be 
treated  as  a  cross-petition  against  the  defendants,  and  that  they 
recover  of  them  |2,500. 

Taking  up  first  the  appeal  of  the  infants.  Under  the  statute 
supra,  the  action  may  be  brought  by  the  widow  and  minor  child,  or 
children,  jointly;  or,  by  the  widow  alone;  or,  by  the  minor  child 
or  children,  alone;  or,  if  there  be  neither  widow,  child  nor  children, 
by  the  personal  representative  of  the  intestate.  (Howard  v.  Hun- 
ter, 31  Ky.  Law  Rep.,  1092.)  If  the  action  is  brought  by  the  widow 
alone,  the  minor  child  or  children,  appearing  by  their  guardian  or 
next  friend,  have  the  right  to  be  made  parties  plaintiff.  The  widow 
can  not  control  the  action  so  as  to  defeat  a  recovery  by  the  minor 
child  or  children.  She  may,  of  course,  dismiss  it  in  so  far  as  she 
is  concerned,  but  the  dismissal  as  to  her  will  not  be  permitted  to 
interfere  with  its  prosecution  by  the  child  or  children,  if  they  are 
parties  to  it;  nor  will  it  bar  an  action  instituted  by  them  within  the 
proper  time.  The  statute  was  designed  to  benefit  the  children  as 
well  as  the  widow — the  recovery,  if  any,  being  for  their  jolht  benefit. 
Therefore,  we  are  of  the  opinion  that  the  court  erred  in  refusing  to 
permit  the  infants  to  prosecute  the  action  in  their  name. 

In  respect  to  the  claim  of  the  attorneys  of  America .  Martin,  their 
petition  stated  a  good  cause  of  action  against  the  defendants,  and 
under  the  authority  of  Proctor  Goal  Co.  v.  Tye  ft  Denham,  29  Ky. 
Law  Rep.,  804,  the  court  should  have  permitted  it  to  be  filed,  as 
it  was  offered  before  the  action  had  been  dismissed. 

Wherefore,  the  Judgment  is  reversed,  with  directions  to  proceed  in 
conformity  with  this  opinion. 


CUMMINGS'  ADM'R  V.  I.  C.  R.  R.  CO. 

(Filed  May  22,  1908— Not  to  be  reported.) 

Railroads— Killing  of  Trespasser — ^Lookout  Duty — ^This  case  is,  in 
its  essential  facts,  identical  with  N.,  C.  ft  St.  L.  Ry.  Co.  v.  Bean's 
Executor,  ante,  which  is  conclusive  of  this.  The  judgment,  is  there- 
fore, affirmed. 

H.  F.  Turner  and  Lucas   ft  Gilbert  for  appellant. 

Trabue,  Doolan  ft  Cox,  J.  M.  Dickinson,  Corbett  &  White  and  Rob- 
bins  &  Thomas  for  appellees. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  affirming. 

John  D.  Cummings,  while  walking  across  a  trestle  of  the  Illinois 
Central  Railroad  Company,  situated  in  Ballard  county,  Kentucky, 
was  run  over  and  killed  by  one  of  its  trains.  His  son,  Chester  Cum- 
mings, qualified  as  his  administrator  and  instituted  this  action  to  re- 
cover damages  for  the  death  of  his  father. 

The  accident  occurred  in  the  country,  and  not  at  a  place  where 
the  decedent  had  a  right  to  be,  He  was,  therefore,  a  trespasser, 
and,  under  the  principle  well  settled  by  this  court  in  many  cases, 
the  employes  of  the  corporation  owed  him  no  duty  except  to  exer- 
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else  ordinary  dlligenoe  to  prevent  injuring  him  after  his  peril  was 
discoTered.  There  was  no  evidence  adduced  to  show  that  the  em- 
ployes in  charge  of  the  train,  after  the  decedent  was  seen  upon  the 
trestle,  failed  in  the  performance  of  any  duty  which  they  owed  to 
him.  On  the  contrary,  the  engineer,  who  was  put  upon  the -stand 
by  the  plaintiff,  testified  positively  that,  immediately  upon  seeing  the 
decedent  upon  the  trestle,  he  reversed  his  engine,  sanded  the  track, 
and  did  everything  that  was  possible  to  prevent  the  accident.  He 
said  that  his  vision  was  much  obstructed  by  a  hard  driving  snow, 
which  was  falling  at  the  time.  There  was  <M)me  testimony  in  ad- 
dition, which  tended  to  establish  the  fact  that  it  was  not  snowing. 
The  witnesses  who  testified  as  to  this  did  not  see  the  decedent,  and 
were  some  distance  from  the  railroad,  and  their  testimony,  if  true, 
would  not  contradict  the  engineer  on  the  essential  point.  The  real 
question  was,  whether  or  not,  after  the  engineer  actually  saw  the 
decedent,  did  he  fail  to  exercise  ordinary  diligence  to  prevent  his 
Injury?  Whether  his  failure  to  see  him  was  from  Inattention  or 
from  blinding  snow,  was  entirely  immaterial.  The  engineer  owed 
the  decedent  no  lookout  duty,  and  was  not,  therefore,  chargeable 
with  negligence  for  not  seeing  him  or  not  looking  down  the  track  so 
that  he  might  have  seen  him.  The  engineer,  who  was  a  witness  for 
the  plaintiff,  says  that,  after  he  saw  the  decedent,  he  did  everything 
in  his  power  to  prevent  the  accident,  and  nothing  in  this  record 
contradicts  him  on  this  point. 

This  case,  in  principle  and  in  all  essential  facts,  is  Identical  with 
that  of  N.,  C.  A  St.  L.  Ry.  Co.  v.  Bean's  Ex'or,  decided  May  8th, 
1908,  and  the  opinion  in  that  case  is  conclusive  of  this. 

Upon  the  close  of  the  testimony  for  plaintiff,  the  trial  judge 
awarded  a  peremptory  instruction  to  the  jury  to  find  for  the  defend- 
ant. This  ruling  was  correct,  and  the  judgment  is,,  therefore  affirm- 
ed. 


BRANDENBURGH  V.  ROSE. 
(Filed  May  22,  1908— Not  to  be  reported.) 

1.  Homestead — Rule  as  to — ^The  rule  is  well  settled  that  where  the 
owner  of  a  homestead  sells  it,  and  with  the  proceeds  buys  another, 
the  right  to  a  homestead  in  the  second  tract  is  good  against  inter- 
vening  creditors. 

2.  Same — Pleading — ^But  in  this  action  to  be  adjudged  a  home- 
stead in  the  land  in  controversy,  the  petition  does  not  state  a  cause 
of  action  and  the  demurrer  to  it  should  have  been  sustained,  for 
the  reason  that  it  does  not  allege  that  he  was  occupying  the  prop- 
erty at  the  time  of  the  levy  of  the  execution  and  sale  of  the  land, 
as  a  homestead,  or  that  at  that  time  it  constituted  his  homestead. 

S.  P.  Stamper  for  appellant. 

Hazelrigg,  Chenault  ft  Hazelrlgg  and  J.  K.  Roberts  for  appellee. 

Appeal  from  Lee  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  affirming. 

Appellee.  O.  B.  Rose,  obtained  judgment  against  appellant,  Thomas 
Brandenburgh,  for  $108.35.  Execution  issued  on  the  judgment  and 
was  levied  upon  a  tract  of  land  containing  seventy-five  acres,  situated 
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in  Lee  county,  Kentucky,  and,  at  sheriff's  sale,  was  bought  in  by 
the  execution  plaintiff  for  the  sum  of  1186.68,  that  being  the  amount 
of  the  debt,  interest  and  cost  upon  the  Judgment.  Afterwards,  the 
appellant  (execution  defendant)  instituted  this  action  against  the 
appellee  (execution  plaintiff),  describing  the  land  and  alleging  it 
to  be  worth  less  than  one  thousand  dollars,  and  that  the  appellant 
was  a  bona  fide  housekeeper  with  a  family,  using  and  occupying 
the  land  as  a  homestead,  and  praying  that  he  be  adjudged  a  home- 
stead therein.  A  general  demurrer  was  filed  to  the  petition  and  over- 
ruled, whereupon  appellee  filed  an  answer,  controverting  all  of  the 
allegations  of  the  petition.  Upon  the  trial  of  the  issues  thus 
formed,  the  chancellor  dismissed  the  petition;  and  of  this  the  appel- 
lant is  complaining. 

The  evidence  shows  that,  while  the  particular  tract  of  land  in- 
volved here,  was  acquired  aftev  the  creation  of  the  debt  to  pay  which 
it  was  soldt  the  execution  defendant,  prior  to  its  creation,  owned  and 
occupied  a  homestead  in  Owsley  county,  Kentucky,  and  with  the 
proceeds  of  the  sale  of  that  homestead,  he  purchased  the  land  in- 
volved here;  therefore,  in  contemplation  of  law,  the  right  to  the 
homestead,  so  far  as  tbe  purchase  of  the  land  is  concerned,  antedates 
the  creatiop  of  the  debt,  as  the  rule  is  well  settled,  that,  where  the 
owner  of  a  homestead  sells  it  and  with  the  proceeds  buys  another, 
the  right  to  a  homestead  in  the  second  tract  of  land  is  good  against 
intervening   creditors. 

Nor  do  we  think  the  position  of  appellee  is  sound,  that  appellant 
abandoned  his  home  by  temporarily  removing  to  Beattyville,  for  the 
purpose  of  educating  his  children,  with  the  fixed  purpose  of  returning 
agalli  to  his  home.  The  facts  shown  do  not  constitute  an  abandon- 
ment, and  the  debtor  did  not  lose  his  right  to  a  homestead  by  his 
temporary  removal.  He  left  a  tenant  in  possession  to  occupy  the 
homestead  for  him,  and  with  the  proceeds  supported  his  family  in 
Beattyville  while  he  was  educating  his  children.  This  was  a  lauda- 
ble purpose,  and  it  is  not  the  policy  of  the  law  to  strain  a  principle  in 
order  to  make  a  debtor,  lose  the  benefit  of  his  homestead  exemp- 
tion. (Herring  v.  Johnson,  24  Ky.  Law  Rep.,  1940;  Galloway  v. 
Rowlett,  Id.,  2503.) 

But  the  difficulty  with  appellant's  case  is  that  his  petition  does 
not  state  a  cause  of  action.  After  alleging  the  ownership  of  the 
property  which  is  described  by  metes  and  bounds,  he  says:  "That 
he  is  a  bona  fide  housekeeper  with  a  family,  using  and  occupying 
said  tract  of  land  as  a  homestead;  that  said  tract  of  land  is  worth 
less  than'  |1,000,  and  the  only  real  estate  owned  by  plaintiff,  and 
that  the  same  Is  exempt  from  execution  sale."  ♦  ♦  ♦  He  then 
sets  forth  the  procedure  under  the  execution  leading  up  to  the  sale 
of  the  property  and  the  purchase  by  the  Judgment-debtor;  but  he 
no  where  alleges  that  he  was  occupying  the  property,  at  the  time 
of  the  levy  of  the  execution  and  the  sale  of  the  land,  as  a  homestead, 
or  that  it  constituted  at  that  time,  his  homestead.  The  allegations 
of  the  petition  with  reference  to  appellant's  being  a  bona  fide  house- 
keeper with  a  family,  all  relate  to  the  present — I.  e..  to  the  time 
of  the  filing  of  the  petition — and  can  not,  by  the  intendment,  be  made 
to  relate  back  to  the  time  of  the  execution  levy  and  sale.  The 
court  should  have  sustained  the  general  demurrer,  and,  upon  failure 
to  amend,  dismissed  the  petition. 

For  this  reason,  alone,  the  Judgment  Is  affirmed,  but  this  will 
not  prejudice  appellant's  right  to  institute  another  action  for  the 
recovery  of  his  homestead. 
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KENTUCKY  UNION  QO.  v.  COMMONWEALTH. 

(Plied  May  22,  1908— To  be  reported.) 

Revenue  and  Taxation — Act  of  1906 — ^Delinquent  Taxes— Liability 
of  Taxpayer — for  Subsequent  Years — Construction  of  Act — There 
caji  be  no  objection  to  article  3,  of  chapter  22,  of  the  acts  of 
tlie  Kentucky  Legislature  of  1906,  relating  to  revenue  and 
taxation,  on  the  ground  that  it  is  an  ex  post  facto  law,  in  so  far  as 
said  article  applies  to  the  years  subsequent  to  1906.  The  delinquent's 
liabilities  for  those  years  are  to  be  measured  by  his  liabilities  if  he 
has  volunteered  to  list  and  pay  his  taxes,  and  it  follows  that  the 
article,  in  so  far  as  it  requires  the  paymient  of  interest  *and  penalties 
for  the  years  1902,  1903,  1904,  1905  and  1906,  is  inoperative,  and  the 
delinquent  for  those  years  would  be  required  to  pay  only  taxes 
without  interest  or  penalties,  but  the  elimdnation  of  Uie  interest  and 
penalties  for  those  years  does  not  afTect  the  other  provisions  of  the 
article  with  respect  to  those  years  or  years  subsequent  thereto. 

W.  B.  Dixon,  L.  B.  Wehle  and  C.  K.  Calvert  for  appellant. 

James  H.  Jeffries  and  Ira  Fields  for  appellee. 

Appeal  from  Leslie  Circuit  Court. 

Judge  Lassing  delivered  the  following  response  to  ](>etition  for  re- 
hearing: 

Complaint  is  made  in  the  petition  for  re-hearing  that  the  opinion 
herein  fails  to  state  whether  or  not  article  3,  of  chapter  22,  of  the 
acts  of  1906,  violates  the  Constitution  of  the  United  States.  This 
question  was  fully  considered  and  passed  upon  in  the  recent  case 
of  the  E5astem  Kentucky  Coal  Lands  Corporation  v.  Commonwealth, 
32  Ky.  Law  Rep.,  129,  and  it  was  there  held  that  the  said  article 
was  not  violative  of  any  of  the  provisions  of  the  Constitution  of  the 
United  States.  It  is  specifically  urged  that  "article  3  violates  section 
10,  of  article  1,  of  the  Federal  Constitution,  in  that  it  impairs  the  obli- 
gations of  a  contract,  and  the  compact  with  Virginia  is  cited  as  the 
contract  claimed  to  have  been  impaired. 

Complaint  is  also  made  that  said  article  violates  section  1,  of  the 
Fourteenth  Amendment,  in  that  it  deprives  the  owner  of  his  property 
without  due  process  of  law,  or  that  it  dendes  to  some  persons  the 
equal  protection  of  the  law,  and  also  that  it  is  violative  of  clause  1,  sec- 
tion 10,  article  1,  of  the  Federal  Constitution,  which  denies  the  right 
of  any  State  to  pass  an  ex  post  facto  law.  In  none  of  these  conten- 
tions do  we  concur.  We  see  no  reason  for  receding  from  the  con- 
clusions reached  upon  these  several  points  in  the  case  of  the  Eastern 
Kentucky  Coal  Lands  Corporation  v.  Commonwealth,  above  cited. 

There  can  be  no  serious  objection  to  article  3  on  the  groimd  that 
it  is  an  ex  post  facto  law,  in  so  far  as  the  said  article  applies  to  years 
subsequent  to  1906.  But,  it  is  insisted  that  as  the  'act  declares  that 
delinquency  for  the  years  1902,  1903,  1904,  1905  and  1906,  shall  be 
cause  for  forfeiture,  which  might  have  been  removed  on  or  before 
January  1,  1907,  by  the  payment  of  the  taxes  and  interest  and  penal- 
ties provided  by  law  for  the  redemption  of  land  sold  for  the  non-pay- 
ment of  taxes,  it  visits  upon  the  delinquent  greater  penalties  than 
he  was  subject  to  prior  to  the  pa&sage  of  the  act. 

This  would  be  true  if  the  delinquent  had  voluntarily  paid  the  taxes 
for  those  years;  but  the  result  is  not  necessarily  the  same  had  the 
delinquent  been  proceeded  against  by  an  ofQicer  authorized  by  law  to 
collect  back  taxes;  however,  we  are  of  opinion  that  the  delinquent's 
liabilities  for  those  years  «re  to  be  measured  by  his  liabilities  had 
he  volunteered  to  list  and  pay  his  taxes.    It,  therefore,  follows  that 
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the  article,  in  so  far  as  it  requires  the  payment  of  interest  and  pen- 
alties for  the  years  1902,  1903,  1904,  1905  and  1906,  is  inoperative,  and 
the  delinquent  for  those  years  would  be  required  to  pay  only  taxes. 
without  interest  or  penalties.  But,  for  the  reasons  and  apoa  the 
authorities  cited  in  the  opinion  and  consistent  with  the  rulings  <^  this 
court,  the  elimination  of  the  interest  and  penalies  for.  the  years  1902, 
1903,  1904,  1906  'and  1906,  does  not  affect  the  other  proyisions  of  the 
article  with  respect  to  those  years,  or  years  subsequent  thereto. 

As  the  appellant  is  under  no  disability,  does  not  claim  under  a 
grant  from  the  State  of  Virginia,  and  did  not  seek  to  list  Its  prop- 
erty, or  offer  to  pay  the  taxes  for  the  years  1902,  1903,  1904,  1905 
and  1906,  either  with  or  without  interest  and  penalties,  we  hesitated 
in  the  opinJon  to  pass  specifically  upon  these  questions  raised  by  it. 
However,  out  of  the  consideration  entertained  for  the  eminent 
counsel  presenting  them,  we  have  expressed  our  views  upon  these 
points,  in  order  that  he  may  have  the  benefit  of  specific  adjudication 
thereon. 

The  petition  for  re-hearing  is  overruled. 


WOBBLE,  &c.  V.  FINCH,  &c. 

(Tiled  Miiy  22.  1908 — Not  to  be  reported.) 

New  Trials — Motion  For— Provision  of  Civil  Code— The  Judgment 
complained  of  was  rendered  at  the  May  term,  and  the  motion  to  set 
it  aside  and  grant  a  new  trial  was  made  the  following  Septembw 
term.  Under  section  340,  Civil  Code,  the  motion  came  too  late.  How- 
ever, it  appears  from  the  affidavits  that  a  case  wias  made  out  under 
section  518,  of  the  Civil  Code;  but  the  lower  court  was  authorised 
to  grant  the  relief  sought  under  section  340,  of  the  Code. 

R.  T.  Colston  for  appellants. 

J.  B.  Wfhite  for  appellees. 

Appeal  from  Wolfe  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  afllrming. 

In  February,  1907,  appellants,  who  are  citizens  of  Louisville,  Ky., 
brought  this  action  In  the  Wolfe  Circuit  Court  against  the  appellees, 
to  recover  an  undivided  one-eighth  interejst  Itai  a  tract  of  land, 
situated  in  Wolfe  county.  They  averred  ithat  the  appellant,  Ida 
Wobble,  was  entitled  to  it  by  inheritance  from  her  father,  George 
W.  Asburry,  who  died,  leaving  surviving  him*elght  children. 

At  the  following  May  term  of  the  court,  the  defendants  filed  an 
answer,  denying  that  appellant,  Ida  Wobble,  was  entitled  to  any 
interest  in  the  land.  No  reply  being  filed,  or  other  motion  made  by 
the  plaintiff,  when  the  case  was  called  for  trial  at  the  May  term  of 
court,  ;a.  jury  was  empaneled  to  try  the  issue,  and  a  verdict  was  re- 
turned for  the  defendants,  now  appellees.  Upon  this  verdict  a  Judg- 
ment was  rendered  in  conformity  thereto. 

At  the  September  term,  1907,  the  appellants,  who  were  plaintiffs 
below,  appeared  in  court,  and,  after  tendering  a  reply,  moved  ths 
court  to  set  aside  the  judgment  and  grant  them  %  new  trial.  The 
grounds  relied  upon  being  first,  that  they  and  their  attorney  were 
prevented  by  accident  and  surprise,  which  ordinary  prudence  couM 
not  have  guarded  against,  from  attending  the  May  term  of  court,  or 
being  present  at  the  trial  of  the  action;  second,  that  they  had  a  just 
and  meritorious  cause  of  action  against  the  defendants.    In  addition 
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to  these  grounds,  others  of  u  purely  technical  nature  were  relied  upon. 

In  support  of  the  ground  first  mentioned,  R.  T.  Colston  and  J.  D. 
Atkinson  filed  their  affidavits. 

After  considering  the  motion,  the  court  overruled  the  same,  and 
from  that  ruling  thi«  appeal  is  prosecuted. 

Under  the  Code  provisions  with  reference  to  a  new  trial,  the  ap- 
plication came  too  late.    It  is  provided  in  section  342  that: 

"The  application  fOr  a  new  trial  must  he  made  at  the  term  at  which 
the  verdict  or  decision  is  rendered,  and,  except  for  the  cause  men- 
tioned in  section  340,  sub-section  7,  &h'all  be  within  three  dajs  after 
the  verdict  or  decision  is  rendered,  unless  unavoidably  prevented." 

If  a  person  making  the  motion  is  "unavoidably  prevented"  from  mak- 
ing the  same  within  the  three  days,  it  m&y  be  made  at  any  time  dur- 
ing the  term.  But  the  words  '^unavoidably  prevented"  do  not  ex- 
tend the  time  for  making  ^he  application  beyond  the  term.  If  &  party 
lets  the  term  at  which  the  Judgment  is  rendered  go  by,  then  he  must 
look  to  other  provisions  of  the  Code  for  relief.  (L.  ft  N.  R.  R.  Co.  v. 
Paynter,  31  Ky.  Law  Rep.  163.) 

In  the  case  before  us,  it  appears  from  th^  aflldavits  filed  that  th« 
appellant  has  made  out  a  case  authorizing  the  granting  of  a  new 
trial  under  section  518,  of  the  Code,  providing  that  the  "court  in 
which  a  Judgment  has  been  rendered  shall  have  power  after  the  ex- 
piration of  the  term  to  vacate  or  modify  ♦  ♦  ♦  ♦  for  unavoiduble 
casualty  or  misfortune  preventing  the  pflJ'ty  from  appearing  or  defend- 
ing." But  the  lower  court  was  not  authorized  by  motion  for  a  new 
trial,  under  section  340,  to  grant  the  relief  sought. 

Wherefore  the  Judgment  is  affirmed. 


MANN  BROTHERS   v.   JENKINS. 

(Filed  May  26,  1908— Not  to  be  reported.) 

Homestead — ^Adjoining  Tracts — Husband  and  Wife — Where  a  hus- 
band and  wife  own  adjoining  tracts  of  land,  which  are  cultivated 
as  one  farm,  the  fact  that  the  dwelling  house  in  which  they  reside 
Is  located  upon  the  wife's  part  does  not  deprive  the  husband  of 
the  right  of  homestead  in  the  part  owned  by  him,  as  they  are  re- 
garded as  living  upon  his  land  within  the  meaning  of  the  homestead 
law. 

Vance   ft  Heilbronner   for  appellants. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  affirming. 

The  Nelson  Manufacturing  Company,  of  St.  IjOuIs,  Missouri,  ob- 
tained judgment  against  T.  M.  Jenkins  &  Son  and  the  appellants, 
Mann  Brothers,  in  the  Henderson  Circuit  Court.  Thereafter  the 
judgment  was  assigned  to  *  appellants.  The  latter  caused  an  execu- 
tion to  be  Issued  on  said  Judgment,  and  the  sheriff  levied  the  execu- 
tion upon  a  certain  lot  of  ground,  the  property  of  T.  M.  Jenkins, 
In  the  city  of  Henderson,  Kentucky,  fronting  25  feet  on  Third  street 
and  extending  back  a  distance  of  185  feet.  On  April  14,  1903,  ap- 
pellee filed  his  petition  in  the  Henderson  Circuit  Court,  claiming 
the  property  levied  on  as  his  homestead,  and  seeking  to  enjoin  the 
sale  under  appellant's  execution.  The  petition  alleges  that  plain- 
tiff Is  a  bona  fide  housekeeper  with  a  family,  a  resident  of  this  Com- 
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monwealtli;  that  he  now  resides  and  for  many  years  has  resided  with 
his  family,  upcm  the  parcel  of  land  in  question;  that  the  house  and 
lot  levied  upon  by  the  defendant  are  not  worth,  and  are  not  of  the 
value  of  11,000,  and  that  said  property  is  exempt  to  him  as  a  house- 
keeper with  a  family.  On  September  9  th,  1903,  appellants  filed  an 
answer  to  the  effect  that  there  had  never  been  a  residence  upon 
the  lot  of  ground  mentioned  in  plaintiff's  petition  and  upon  which 
the  execution  was  levied,  and  denying  that  the  plaintiff  or  his  family 
had  ever  resided  upon  said  parcel  of  ground,  or  that  it  was  exempt 
to  him  as  a  housekeeper  with  a  family.  Proof  was  taken  and  the 
cause  submitted  to  the  chancellor,  who  adjudged  that  the  property 
levied  upon  was  not  worth  |1,000,  and  that  appellee  was  entitled 
to  a  homestead  therein.  The  court  also  entered  judgment  enjoin- 
ing the  appellants  from  selling  the  property.  From  this  judgment 
Mann  Brothers  appealed. 

It  appears  from  the  record  that  the  25  feet  levied  on  as  the  prop- 
erty of  appellee,  adjoins  a  lot  fronting  75  feet  on  the  same  street, 
belonging  to  appellee's  wife.  Upon  this  lot  of  75  feet,  is  a  house 
which  is  occupied  by  appellee  and  his  wife.  Both  the  75  feet  and 
the  25  feet  are  in  one  enclosure.  Appellee  uses  the  25  feet  as  a 
garden.  It  does  not  appear  exactly  when  appellee  conveyed  the  75 
feet  to  his  wife.  When  asked  when  the  conveyance  was  made,  he 
stated  he  could  not  remember — that  the  deed  would  show.  He  does 
state,  however,  that  the  two  pieces  of  property  had  been  listed  sepa- 
rately by  him  and  his  wife  for  several  years.  Appellee  and  his  wife 
had  resided  upon  the  100  feet  of  land  for  fully  40  years. 

The  law  is  well  settled  in  this  State,  that,  where  a  husband  and 
wife  own  adjoining  tracts  of  land  which  are  cultivated  as  one 
farm,  the  fact  that  the  dwelling-house  in  which  they  reside  is  located 
upon  the  wife's  part  of  the  land  does  not  deprive  the  husband  of  the 
right  to  homestead  exemption  out  of  that  part  of  the  land  owned 
by  him,  as  they  are  to  be  regarded  as  residing  upon  his  land  within 
the  meaning  of  the  homestead  law.  (Mason  v.  Columbia  Finance  & 
Trust  Co.,  18  Ky.  Law  Rep.,  40.)  And  in  the  case  of  Summers  v. 
Sprigg,  18  Ky.  Law  Rep.,  206,  it  was  held  that,  where  a  debtor 
moved  from  the  tract  of  land  owned  and  occupied  by  him  as  a  home 
stead,  to  a  tract  owned  by  his  wife,  which  was  separated  from  his 
land,  only  by  a  public  road,  and  used  both  tracts  as  though  they 
were  contiguous,  it  could  not  be  said  that  he  had  abandoned  his 
homestead;  but  his  land  being  worth  less  than  |1,000,  he  was  entitled 
to  have  it  set  aside  to  him  as  a  homestead. 

Appellants  contend  that  appellee  did  not  fix  the  time  of  the  con- 
veyance of  the  75  feet  to  his  wife,  and  that  if  the  conveyance  wa? 
made  after  the  execution  levy — the  two  pieces  of  property  being 
worth  more  than  |1,000 — appellee  would  not  be  entitled  to  homestead 
in  the  25-foot  lot.  While  it  is  true,  that  appellee  did  not  state  the 
time,  and  said  he  did  not  remember  when  the  deed  was  made,  but 
that  the  deed  itself,  which  was  lodged  in  the  clerk's  office,  would 
show,  it  docs  appear  from  his  testimony  that  he  had  listed  the  two 
tracts — the  75  feet  to  his  wife  and  the  25  feet  to  himself — for  a 
number  of  years.  We  think  this  testimony  was  sufficient  to  make 
out  a  prima  facie  case  for  appellee,  and  it  was  then  incumbent  upon 
appellants  to  show  that  the  conveyance  had,  as  a  matter  of  fact, 
been  made  after  the  levy  of  the  execution.  Furthermore^  the  evi- 
dence fully  showed  that  the  only  property  owned  by  appellee  was 
the  25  feet  in  question,  and  if  appellants  intended  to  rely  upon  a 
fraudulent  conveyance  by  him  to  his  wife,  such  fraud  should  have 
been  pleaded  and  proved. 

Judgment  affirmed. 
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BOLTON  V.  AYERS,  &c. 
(Filed  May  26,  1908— Not  to  be  reported.) 

Office  and  Officer — Action  Against  for  Killing  Person — Who  May 
Maintain — ^Ab  the  right  of  action,  under  section  4,  Kentucky  Statutes, 
is  made  to  vest  in  the  widow  or  minor  child,  or  In  both,  the  appellant 
ftn  this  case,  being  one  of  the  real  parties  in  interest,  it  was  not 
necessary  to  Join  either  the  town  of  Jellico  or  the  Commonwealth, 
as  plaintiff,  and  in  this  action  against  the  marshal  for  the  killing 
of  deceased,  the  trial  court  erred  in  sustaining  a  special  demurrer 
to  the  petition. 

R.  S.  Rose  for  appellant. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  revers- 
ing. 

Appellee,  James  Ayers,  who  was  marshal  of  the  town  of  Jellico, 
K^tucky,  shot  and  killed  Sampson  Bolton.  Thereafter,  Martha  Bol- 
ton, instituted  this  action  for  damages  against  appellee*,  James  Ayers, 
and  also  appellees,  Richard  Perkins  and  B.  M.  Rose,  sureties  on  the 
bond  which  said  Ayers  had  executed  to  the  town  of  Jellico  for  the 
faithful  performance  of  his  duties  as  marshal.  Appellees  filed  a 
special  demurrer  to  the  petition,  which  was  sustained.  Subsequently 
appellant  offered  to  file  an  amended  petition,  making  the  Common- 
wealth of  Kentucky  a  party  plaintiff,  and  asking  that  the  action 
be  prosecuted  in  the  name  of  the  Commonwealth  of  Kentucky,  for 
her  use.  The  court  declined  to  permit  the  amended  petition  to  be 
filed.  To  reverse  the  ruling  of  the  court,  Martha  Bolton  prosecutes 
this  appeal. 

By  section  4,  of  the  Kentucky  Statutes,  the  widow  and  minor 
child,  or  either  or  both  o^  them,  of  a  person  killed  by  the  careless, 
wanton  or  malicious  use  of  fire  arms  or  other  deadly  weapon,  are 
given  a  right  of  action  against  the  person  who  committed  the  kill- 
ing. By  section  3690,  the  marshal  of  a  sixth  class  town  is  re- 
quired, before  he  enters  upon  the  duties  of  his  office,  to  execute  a 
bond  with  approved  sureties,  to  such  town,  in  the  sum  of  1 1,000, 
conditioned  for  the  faithful  performance  of  his  duties;  and  for  any 
unlawful  arrest  and  unnecessary  or  cruel  beating  or  assault  upon 
any  person  in  making  an  arrest,  he  and  his  sureties  shall  be  liable 
to  the  person  so  injured  on  said  bond.  Section  18,  of  the  Code, 
provides  that  every  action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  provided  in  section  21.  As  section 
3690,  of  the  statutes,  provides  that  the  sureties  on  the  bond  shall 
be  liable,  in  case  of  unnecessary  or  cruel  beating  or  assault  upon 
any  person  by  the  marshal  of  the  town,  to  the  person  so  injured,  and, 
as  the  right  of  action,  where  the  injury  is  such  as  to  result  in  death 
is,  by  section  4,  supra,  made  to  vest  in  the  widow  or  minor  child,  or 
in  both,  and,  as  the  appellant  in  this  case  is  one  of  the  real  parties 
in  interest,  we  conclude  that  it  is  not  necessary  to  Join  as  plaintiff 
either  the  town  of  Jellico  or  the  Commonwealth  of  Kentucky.  The 
trial  court,  therefore,  erred  in  sustaining  the  special  demurrer  to 
the  petition. 

Judgment  reversed  and  cause  remanded,  for  proceedings  consis- 
tent with  this  opinion. 
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DBNHAM,   EX   PARTE,   ON   PETITION. 

(FUed  May  26,  1908— Not  to  be  reported.) 

This  appeal  from  an  order  of  the  judge  of  the  lower  court,  over- 
ruling Denham'B  motion  to  qualify  as  Commonwealth's  attorney, 
must  be  dismissed  because  neither  the  Judge  of  the  court  below  nor 
the  acting  Commonwealth's  attorney  is  before  the  court,  and  no 
reason  is  shown  for  holding  that  the  ruling  of  the  court  below  was 
Incorrect. 

Hazelrigg,    Chenault    &    Hazelrigg    for    petitioner    Denham. 

Greene  &  VanWinkle  for  Circuit  Judge  Moss. 

Appeal  from  Whitley  Circuit  Court. 

Opinion   of  the   court  by  Judge  Barker,  dismissing   appeal. 

On  the  5th  day  of  December,  1907,  G.  A.  Denham  appeared  in 
the  Whitley  Circuit  Court  with  a  commission  of  the  then  Governor 
of  the  Commonwealth,  J.  C.  W.  Beckham,  appointing  him  to  fill  a 
supposed  vaci^ncy  in  the  ofiice  of  Commonwealth's  attorney  for  the 
26th  Judicial  district  of  Kentucky,  and  requested  that  his  commis- 
sion be  spread  upon  the  records  of  the  court,  and  he  be  allowed  to 
discharge  the  duties  of  the  office.  His  motion  was  overruled  by  the 
circuit  judge,  who  gave  several  reasons  for  so  doing,  and,  among 
them,  that  there  was  no  vacancy  In  the  office  to  be  filled  by  the 
Governor's  appointment,  as  an  election  had  been  held  in  the  dis- 
trict, at  the  regular  election  in  November,  1907,  and  one,  Joseph  B. 
Snyder  had  been  elected  to  the  office  of  Commonwealth's  attor- 
ney, and  was  then  filling  the  duties  thereof.  From  the  order  over- 
ruling  his   motion,   G.   A.  Denham  prosecutes  this   appeal. 

We  know  of  no  authority  for  such  a  procedure  on  the  part  of  the 
ex  parte  petitioner.  If  he  is  entitled  to  the  office  of  Commonwealth's 
attorney  .for  the  26th  judicial  district  and  is  prevented  by  any  one 
from  discharging  the  duties  thereof,  then  he  should  institute  a  pro- 
per action  against  them,  and  create  such  issue  or  issues  of  law  or 
fact  as  niay  be  necessary  to  enable  the  court  judicially  to  pass  upon 
his  legal  rights.  Neither  the  circuit  Judge,  M.  J.  Moss,  nor  Joseph 
B.  Snyder,  the  acting  incumbent  of  the  office,  is  before  the  court- 
Certainly  we  can  not  determine  in  this  proceeding  anything  that 
would  be  detrimental  to  the  title  of  Mr.  Snyder  as  to  his  claim  to  the 
office  in  question,  under  his  election;  and  no  reason  whatever  is 
shown  for  holding  that  the  ruling  of  the  circuit  Judge  was  incorrect. 
Every  intendment  must  be  taken  to  support  the  validity  of  the  judg- 
ment appealed  from. 

For  these  reasons,   the  appeal  is  dismissed. 


PACE  V.  CAWOOD. 

(Filed  May  26,  1908— Not  to  be  reported.) 

Vendor — Age  Of — Where  Obtained  Purchase  Price — Appellant  sold 
the  land  and  received  the  purchase  price  upon  the  faith  and  credit 
of  his  verified  statement  that  he  was  21  years  of  age,  and  in  view 
of  this  he  will  not  be  permitted  to  controvert  the  statements  of  his 
affidavit  to  the  prejudice  of  the  person  dealing  with  him. 

Isham  G.  Leabow  for  appellant. 

H.  C.  Clay  and  J.  B.  Carter  for  appellee. 
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Appeal  from  Harlan  Circuit   Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

The  only  question  in  this  case  is  whether  or  not  the  appellant  was 
twenty-one  years  old  in  April,  1903,  when  he  conveyed  to  the  vendor 
of  appellee,  a  tract  of  land. 

In  his  petition,  seeking  to  have  the  conveyance  cancelled  and  be 
restored  to  the  possession  of  the  land,  appellant  avers  he  was  born 
in  March,  1884,  and  consequently  did  not  become  twenty-one  until 
Marph,  1905,  some  two  years  subsequent  to  the  execution  of  the  con- 
veyance. On  the  other  hand,  appellee's  contention  is  that  he  was 
born  in  February  or  March,  1882,  and  was  more  than  twenty-one 
years  of  age  when  he  made  the  deed.  The  evidence  as  to  his  age  is 
not  entirely  satisfactory. 

Before  the  deed  was  made,  the  purchaser  required  appellant  and 
his  mother  to  make  aili davits  as  to  his  age,  and  both  of  them  signed 
and  swore  to  statements  that  he  was  twenty-one  years  old  on  the 
22d  day  of  March,  1903.  Appellee  says  he  was  induced  to  adopt 
this  course,  because  Pace  had  previously  repudiated  a  contract  upon 
the  ground  that  he  was  an  infant,  and  he  desired  the  affidavits  to 
protect  himself  in  the  event  Pace  attempted  to  avoid  the  contract 
with  him. 

Pace  and  his  mother,  in  their  evidence,  say  they  did  not  know  how 
old  he  was  in  1903,  or  in  what  year  he  was  born. 

In  the  county  clerk's  office  there  is  kept  a  record  book  known  as 
the  ''Marriage  Bond  Record,"  containing  the  names  of  persons  who 
obtain  license  to  marry,  and  other  evidence  touching  their  age  and 
residence.  The  county  clerk  testified  that  pages  102,  104  and  106  of 
this  record  book  contained  records  relating  to  marriage  licenses  is- 
sued on  May  2d,  May  3d,  and  May  5th,  1883.  Page  108  of  the  book 
was  torn  out,  as  was  also  the  index  page  containing  the  letter  "P." 
The  inference  drawn  from  this  book  by  the  attorney  for  appellant, 
is  that  page  108  contained  a  record  of  the  marriage  of  the  parents 
of  appellant,  amd  that  following  pages,  102,  104  and  106,  page  108 
would  establish  that  they  .were  married  sometime  in  May,  1883.  It 
is  also  in  evidence  that  page  108  was  in  the  book  about  the  time 
this  action  was  instituted,  and  contained  a  record  showing  that 
appellant's  parents  obtained  a  license  to  marry  on  the  9th  of  May, 
1883;  but  that  a  few  months  afterwards,  when  the  record  was 
again  inspected,  page  108  was  missing,  as  was  the  index  page  devoted 
to  the  letter  "P." 

If  appellant's  parents  were  married  in  May,  1883,  he  was  only 
twenty  years  of  age  in  April,  1903,  when  the  deed  was  executed; 
and  the  conclusion  is  drawn  that  the  missing  pages  were  taken  from 
the  book  by  some  person  interested  in  concealing  the  date  of  the 
marriage  of  the  parents  of  appellant.  But  the  evidential  force  of 
this  record  book  is  materially  weakened  by  that  fact  that  on  page 
110,  there  is  an  entry  dated  December  1,  1882.  on  pa'ge  112,  one  dated 
December  13,  1882,  and  on  page  114  one  dated  December  26,  1882. 
Thus,  demonstrating  that  the  marriage  entries  were  not  recorded 
In  the  book  in  regular  order  of  time.  If  they  had  been,  the  1882  re- 
cords on  pages  110,  112  and  114  would  have  preceded  the  1883  re- 
cords on  pages  102,  104  and  106.  If,  however.  Pace  was  in  fact  only 
twenty  when  he  executed  the  deed,  his  minority  would  not  avail  him 
in  this  case.  He  made  an  affidavit  that  he  was  twenty-one  years  of 
age  at  the  time  he  executed  and  delivered  the  deed  he  is  now  seek- 
ing to  cancel,  and  received  the  purchase  price  which  he  claims  to 
have  spent  before  reaching  the  age  of  twenty-one,  and  upon  the 
faith  of  his  sworn  statement,  the  vendee  was  induced  to  make  the 
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purchase.  In  addition  to  the  affidavit  there  is  evidence  that  Pace 
was  permitted  to  vote  at  the  regular  election  in  1903,  upon  his  state- 
ment that  he  was  more  than  twenty-pne. 

The  evidence  is*  not  sufficient  to  Justify  us  in  saying  that  the  pur- 
chaser knew  that  Pace  was  not  of  age;  and  having  obtained  the  pur- 
chase Price  upon  the  faith  and  credit  of  his  verified  statement  that 
he  was  twenty-one  years  of  age,  he  will  not  be  permitted  to  con- 
trovert it  to  the  prejudice  of  the  person  dealing  with  him.  (Harris 
V.  Ronk,  32  Ky.  Law  Rep.,  967;  Schmitheimer  v.  Eiseman,  7  Bush. 
298;   Ingram  v.  Isom,  26  Ky.  Law  Rep.,  48.) 

Without  further  extending  this  opinion  in  repeating  the  conflict- 
ing evidence  Introduced  for  and  against  the  proposition  that  appel- 
lant was  twenty-one  years  of  age  when  he  executed  the  deed,  we 
are  not  disposed  to  disturb  the  finding  of  the  lower  court  that  he 
was  twenty-one  or  if  not,  that  under  the  circumstances,  he  Is  es- 
topped from  depending  on  his  Infancy  to  practice  a  fraud. 

Wherefore,  the  Judgment  of  the  lower  court  is  affirmed. 


TOLER'S  HEIRS  v.  TOLER. 
(Filed  May  26th,  1908— Not  to  be  reported.) 

1.  Lands — Suit  to  Divide — Pleading— The  petition  in  this  action 
fails  to  conform  to  section  499  of  the  Code.  The  statements  are  mere 
conclusions  of  the  pleader  and  are  not  sufficient  to  show  title. 

2.  Dismissal  of  Action — Does  Not  Preclude  Another  Action — ^In  cer- 
tain State  of  Case — ^The  petition  having  been  dismissed  because  it 
does  not  state  a  cause  of  action,  plalntifCs  are  not  precluded  by  the 
Judgment  from   bringing  another  action  to  divide  the  land. 

Stone  &  Wallace  for  appellants. 

Appeal   from   Wayne   Circuit   Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  affirming. 

O.  U.  Toler  instituted  this  action  against  G.  C.  Toler,  for  a  divi- 
sion of  a  certain  tract  of  land  situated  in  Wayne  county,  Kentucky. 
Thereafter,  O.  U.  Toler  died  and  the  action  was  revived  in  the  name 
of  his  heirs,  J.  W.  Toler,  R.  H.  Toler,  U.  W.  Toler  and  Sarah  Toler. 
The  petition  states  that  one,  A.  J.  Toler  died  the  owner  of,  and  in 
possession  of,  the  tract  of  land  in  question;  that  after  the  death  of 
said  A.  J.  Toler,  and  within  ten  months  from  the  time  of  his  death, 
there  was  born  to  him  a  child,  James  Jackson  Toler,  who  lived  bu* 
a  short  time,  and  died  in  Wajme  county,  Kentucky,  under  twenty- 
one  years  of  age,  and  who  inherited  said  tract  of  land  from  his 
father,  A.  J.  Toler;  that  at  the  death  of  said  James  Jackson  Toler. 
the  title  to  said  tract  of  land  descended  to,  and  vested  In  O.  U. 
Toler  and  G.  C.  Toler,  brothers  of  A.  J.  Toler,  deceased,  and  Arcy 
Toler  and  Sarah  Toler,  sisters  of  said  A.  J.  Toler — they  being  the 
uncles  and  aunts  of  said  James  Jackson  Toler — subject  to  the  home> 
stead  rights  of  James  Jackson  Toler's  mother,  Minerva  Jane  Toler: 
that  some  time  thereafter,  Minerva  Jane  Toler,  widow  of  said  A 
J.  Toler,  sold  and  by  deed  conveyed  her  life  interest  in  said  tract 
of  land  to  defendant  Granville  C.  Toler;  that  Arcy  Toler  and  Sarah 
Toler,  aunts  of  James  Jackson  Toler,  deceased,  sold  and  conveyed 
to  the  defendant,  Granville  C.  Toler,  their  undivided  interests  in 
said  tract  of  land;  that  plaintiffs  are  entitled  to  only  oi^-fourth  of 
the  tract  of  land,  and  the  defendant,  Granville  C.  Toler,  to  three- 
fourths  of  said  tract.    The  petition  then  concludes  with  a  prayer 
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for  a  dtvislon  of  the  tract  of  land  according  to  the  respective  interests 
of  the  plaintiffs  and  defendant.  To  the  petition  the  defendant,  G. 
C  Toler,  filed  an  answer  denying  that  the  plaintiff  or  his  heirs 
owned  any  interest  in  the  property  in  question,  and  also  pleading 
the  fifteen  years'  statute  of  limitation.  Upon  final  submission  of 
the  case,  the  court  held  that  the  defendant  had  failed  to  sustain 
his  plea  of  limitation,  but  dismissed  the  petition  of  plaintiffs  upon 
the  ground  that  it  did  not  state  a  good  cause  of  action.  From  a  Judg- 
ment so  entered,  both  the  plaintiffs  and  defendant  appealed. 

Counsel  for  appellants  earnestly  contend  that  their  pleadings  con- 
form to  the  provision  of  section  499,  of  the  Civil  Code.  That  pro- 
vision, however,  requires  that  the  written  evidence  of  the  title  to 
the  land,  or  copies  thereof,  if  there  be  any,  must  be  filed  with  the 
petition.  In  attempting  to  comply  with  this  provision,  appellants 
had  filed  certain  deeds,  but  these  deeds,  in  and  of  themselves,  fail 
to  show  title  in  appellants.  The  petition  further  failed  to  show  that 
James  Jackson  Toler  left  no  issue;  and  also  failed  to  state  that  the 
deceased  left  no  brothers  or  sisters  or  other  heirs  who,  by  the  law  of 
descent  and  distribution,  would  have  inherited  before  appellants. 
In  an  action  brought  pursuant  to  section  499,  either  written  evidence 
of  the  title  should  be  filed  or  the  petition  must  state  facts  which 
show  title,  and  these  facts  must  be  proved.  In  this  case  the  al- 
legation that  the  tracf  of  land  descended  to,  and  vested  in  the  plain- 
tiff and  defendant,  brothers  of  said  A.  J.  Toler,  and  Arcy  Toler  and 
Sarah  Toler,  sisters  of  said  A.  J.  Toler,  and  the  further  allegation 
that  plaintiff  was  one  of  the  legal  representatives  and  heirs  at  law 
of  said  James  Jackson  Toler,  deceased,  are  simply  conclusions  of 
law,  and  do  not  state  facts  sufficient  to  show  title.  This  very  ques- 
tion was  before  this  court  in  the  case  of  Larue,  &c.  v.  Hays,  &c., 
7  Bush,  50.  wherein  a  division  of  land  was  sought.    The  court  said: 

"It  is  insisted  for  the  appellants  that  although  the  relationship  of 
Phoebe  Larue  to  Isaac  Larue  was  not  alleged  or  proved,  and  her 
title  was  expressly  denied  by  the  defendants,  yet  as  it  was  alleged 
in  the  petition,  and  not  admitted  or  denied  by  the  defense,  that  she 
was  'one  of  the  heirs'  of  the  patentee,  and  as  it  was  not  controverted 
that  some  of  the  defendants  held  under  the  heirs  of  Isaac  Larue 
through  Neill  and  others,  and  it  does  not  appear  that  thev  acquired 
the  Interest  of  Phoebe  Larue  and  her  husband  in  any  other  mode 
than  through  their  deed  to  Neill  and  Rust,  they  must  now,  since 
the  termination  of  such  estate  as  James  Larue  had,  be  regarded  as 
holding  the  land  as  the  co-parceners  of  the  plaintiffs,  and  subject 
to  their  right  to  a  partition. 

"But  we  are  of  opinion  not  only  that  the  plaintiffs  have  failed 
to  manifest  their  right  to  any  recovery  by  any  sufficient  evidence 
of  title,  but  that  the  petition  is  fatally  defective,  so  far  as  it  pur- 
ports to  allege  the  derivation  of  title  by  Phoebe  Larue  by  inheri- 
tance from  Isaac  Larue — ^the  averment  that  she  was  one  of  his 
heirs  being  but  a  conclusion  of  law.  as  this  court  has  repeatedly  de- 
cided, in  effect,  in  passing  upon  the  competency  of  evidence  adduced 
to  prove  heirship.  (Banks  v.  Johnson,  4  J.  J.  Mar.,  649;  Currie, 
&c.  V.  Fowler,  5  J.  J.  Mar.,  145.)" 

The  petition  of  plaintiffs  having  been  dismissed  solely  on  the 
ground  that  it  did  not  state  a  cause  of  action,  they  will  not  be  pre- 
cluded by  the  judgment  from  bringing  another  action. 

No  brief  has  been  filed  for  appellee,  and  we  are  unable  to  find 
upon  what  ground  he  seeks  a  reversal  of  the  judgment  below.  Suf- 
fice it  to  say.  however,  that  we  have  examined  the  pleadings  and 
evidence,  upon  which  his  adverse  possession  is  based,  and  are  not 
Inclined   to   disturb   the   finding   of  the   chancellor. 

For  the  reasons  given,  the  judgment  is  affirmed,  both  on  the  ori- 
ginal and  cross-appeal. 
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CINCINNATI,   NEW   ORLEANS     &   TEXAS    PACIFIC    RY.      CO.  t. 

EVANS,  ADM'R. 

(Filed    May   27,   1908— To   be   reported.) 

1.  Trial — Statement  of  Case  to  Jury — Discretion  of  Counsel — Review 
on  Appeal — In  making  a  statement  of  the  case  to  a  jury,  the  matter 
is  to  be  determined  by  counsel,  and  while  the  court  in  its  dlBcretioD. 
might  direct  counsel  to  make  a  statement,  or  a  fuller  statement, 
when  the  court  deemed  it  necessary,  the  court's  discretion  in  a  matter 
of  this  sort  will  not  be  reviewed  on  appeal. 

2.  Railroads — Negligently  Causing  Death  of  Brakeman — Statement 
of  Conductor — Part  of  Res  Gestae — Competency — ^A  brakeman  who 
was  on  a  freight  car.  in  discharge  of  his  duty,  was  thrown  therefrom 
by  a  sudden  jerk  of  the  train  by  the  engineer,  and  run  over  by  the  car 
and  killed.  In  an  action  by  his  administrator  for  damages,  a  witness 
stated  that  in  a  minute  after  the  accident  he  went  to  the  engineer 
and  told  him  he  had  killed  his  brakeman,  when  he  replied:  "that  is 
the  way,  whenever  I  get  mad,  I  either  hurt  or  kill  somebody."  Held — 
That  the  sttitement  of  the  engineer  to  the  witness  was  competent 
evidence  as  part  of  the  res  gestae. 

3.  Same — Non-resident  Railroad — Resident  Conductor — Trial — Evi- 
dence Heard —  Dismissal  as  to  Conductor — Moiion  for  Removal — De- 
lay in  Motion — In  an  action  for  damages  against  a  non-resident  rail- 
road company  and  its  resident  conductor,  by  the  administrator  of 
a  deceased  brakeman  for  causing  the  death  of  the  decedent,  where, 
on  the  conclusion  of  the  evidence,  the  court,  on  motion  of  the  defend- 
ants, dismissed  the  action  against  the  conductor,  it  was  too  late 
then  for  the  railroad  company  to  ask  that  the  case  be  moved  to  the 
federal  court.  A  non-resident  defendant  can  not  answer  without  ob- 
jection, and  go  through  a  large  part  of  the  trial  and  thien,  for  the 
first  time,  make  a  motion  for  such  transfer. 

4.  Same — "Defective  Petition — ^Amending  Prayer — ^Discretion  of 
Court — In  an  action  against  a  railroad  company  for  damage  for  the 
alleged  killing  of  a  brakeman,  where  the  petition  contained  no 
prayer  for  relief,  it  was  in  the  discretion  of  the  trial  court,  after  the 
evidence  was  heard,  on  the  motion  of  the  defendant  for  a  peremp- 
tory instruction,  to  allow  the  plaintiff  to  file  an  amended  petition 
praying  judgment  for  the  sum  sued  for  and  all  proper  relief. 

5.  Same — Instructions  to  Jury — Submitting  Law  and  Facts — On 
the  trial  of  an  action  against  a  railroad  company  by  the  administra- 
tor of  a  deceased  brakeman,  for  causing  decedent's  death,  it  was 
error  in  the  trial  court  to  instruct  the  jury  that  "if  the  death  of  the 
deceased  was  caused  by  the  gross  negligence  of  the  engineer  they 
should  find  for  the  plaintiff,  provided  deceased  was  at  the  time  in 
the  performance  of  his  duty  as  brakeman  and  exercising  ordinary 
care  for  bis  own  safety,"  as  such  instruction  fails  to  inform  the  jury 
what  the  law  of  the  case  was  as  to  gross  negligence,  and  thereby  tbB 
court  submits  both  the  law  and  facts  to  the  jury. 

O.  H.  Waddle  &  Son,  John  Galvin  and  Galvin  &  Galvin  for  appel- 
lant. 

Sharp,  Bethurum  &  Cooper,  Cairon  &  Tartar,  Hazelrigg,  Che- 
nault  &  Hazelrigg  and  Wm.  M.  Catron  for  appellee. 

Appeal    ffom    Pulaski    Circuit    Court. 

Opinion  of  the  court  by  Judge  Hobson,   reversing. 

Logan  Evans  was  a  brakeman  on  a  freight  train  in  the  service 
of    the    Cincinnati,    New    Orleans    and    Texas    Pacific    Railway   Co. 
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When  tbe  train  reached  a  station  called  Flat  Hock,  the  conductor 
was  notified  by  the  station  ai^ent,  to  move  a  car,  which  stood  on  the 
side  track,  and  put  it  at  another  point  for  loading.  There  were  ten 
or  twelve  cars  in  front  of  this  car.  So  to  do  what  was  wanted, 
they  cut  the  engine  off  from  the  train,  and  went  in  with  it  on  the 
side  track  and  coupled  to  the  cars.  They  then  pulled  out  these  cars, 
having  the  car  they  wanted  to  move  at  the  rear,  and  backed  in  on  the 
main  track,  where  Evans  cut  off  this  car  from  the  others,  the  plan 
being  to  put  the  other  ten  cars  back  on  the  side-track  and  then  to 
come  back  with  the  engine  and  get  this  car  and  put  it  at  the  place 
where  it  was  needed.  After  Evans  had  cut  ofC  the  car  the  engine 
pulled  up  the  main  track  with  the  other  ten  cars  beyond  the  switch 
and  the  brakeman,  who  was  still  at  the  switch,  turned  it  and  signaled 
the  engineer  to  back  down  on  the  side-track.  This  he  did,  and  when 
the  cars  were  backed  in  on  the  side-track,  and  reached  the  point  where 
Evans  was  standing,  he  got  up  on  the  car  furthest  from  the  engine 
and  was  standing  about  the  middle  of  the  car  when  a  nian  named 
Williams,  who  was  loading  a  car  a  little  lower  down,  called  to  him 
not  to  let  those  cars  bump  against  the  car  he  was  loading.  At  this 
Eivans  started  to  the  brake  at  the  rear  end  of  the  car,  and  when  he 
was  within  ten  or  fifteen  feet  of  the  brake,  the  engineer  stopped  the 
engine,  giving  the  car  on  which  Evans  was,  such  a  Jerk  that  he  was 
thrown  over  the  end  of  the  car,  although  he  was  ten  or  fifteen  feet 
from  it.  He  tried  to  catch  on  the  brake,  but  his  hold  broke  and  he 
fell  over  the  end  of  the  car  and  was  run  over  and  killed.  This  suit 
was  filed  by  his  administrator  against  the  railroad  company  and 
the  conductor  of  the  train  on  the  ground  that  his  death  was  caused  by 
their  negligence.  At  the  conclusion  of  the  evidence  for  the  plaintifC 
the  court  instructed  the  Jury  to  find  a  verdict  for  the  conductor, 
and  the  case  being  submitted  as  to  the  railroad  company  on  all  the 
evidence,  the  Jury  found  a  verdict  against  the  railroad  company  for 
$7,500.  From  the  Judgment  entered  on  the  verdict,  the  railroad  com- 
pany appeals. 

When  the  case  was  called  for  trial  the  plaintiff's  attorney  declined 
to  make  a  statement  to  th^  Jury  of  the  facts  which  he  expected  to 
prove.  The  defendant's  attorney  objected  to  this  and  asked  the 
court  to  require  the  plaintiff  to  make  a  statement.  The  court  de- 
clined to  do  so  and  the  defendant  excepted.  Section  317,  of  the 
Civil  Code,  is  as  follows: 

''When  the  Jury  has  been  sworn  the  trial  shall  proceed  in  the  follow- 
ing order,  unless  the  court,  for  special  reasons,  direct  otherwise: 

"1.  The  plaintiff  must  briefiy  state  his  claim  und  the  evidence  Which 
he  expects  to  sustain  it. 

"2.  The  defendant  must  then  briefiy  state  his  defense  and  the  evi- 
dence he  expects  to  offer  in  support  ot  it. 

"3.  The  party  on  whom  rests  the  burden  of  proof,  in  the  whole 
action,  mu9t  first  produce  his  evidence;  the  adverse  party  will  then 
produce  his  evidence. 

"4.  The  parties  will  then  be  confined  to  rebutting  evidence,  unless 
the  court,  for  good  reasons,  in  furtherance  of  Justice,  permit  them  to 
offer  evidence  in  chief." 

What  statement  of  facts  the  plaintiff's  counsel  will  make  is  neces- 
sarily a  matter  for  him  to  decide.  He  can  make  it. more  or  less  elabor- 
ate as  he  sees  proper.  Often  in  practice  the  statement  is  made  by 
simply  reading  the  petition  to  the  Jury  or  by  stating  the  substance  of 
11.  The  court  will  not  usually  control  the  brevity  of  the  statement 
the  council  may  make;  that  is,  he  may  make  it  as  brief  as  he  pleases 
and,  therefore,  the  making  of  the  statement  is  ordinarily  a  m'a.tter 
If  ft  entirely  within  the  discretion  of  counsel.  Our  observation  is 
that  in  practice  the  making  Y>f  the  statement  is  a  matter  to  be  de- 
termined by  counsel,  and  that  the  section  of  the  Code  is  regarded  as 
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prescribing  the  order  of  tbe  proceeding  rather  than  as  requiring  a 
full  statement  of  the  facts  to  be  made  by  counsel.  At  any  rate»  it 
is  a  matter  resting  in  the  sound  d  scretion  of  the  court,  and  we  do 
not  see  how  the  defendant's  substantial  rights  were  injured  by  the 
action  of  the  court  in  refusing  to  require  the  counsel  to  make  a  state- 
ment of  the  facts  which  he  expected  to  prove.  It  is  provided  in 
the  section  thit  the  party  en  whom  rests  the  burden  of  proof  in  the 
whole  action  must  first  produce  his  evidence.  But  manifestly*  if  he 
declined  to .  introduce  evidence*  the  court  would  not  require  him  to  do 
so.  The  purpose  of  the  Code  in  providing  that  the  parties  should 
each  state  his  case  to  the  Jury,  is  to  aid  the  jury  in  understanding 
the  facts  of  the  case.  The  court,  in  its  discretion,  might  direct  the 
counsel  to  make  a  statement,  or  to  make  a  more  full  statement,  when 
he  deemed  it  necessary.  But  his  discretion  in  a  matter  of  this  sort, 
will  not  be  reviewed  by  this  court  unless  abated. 

The  plaintiff  introduced,  as  a  witness  on  the  trial,  Fred  C.  Crouch, 
who  said  that  he  was  sitting  about  thirty  feet  from  the  track  and  saw 
Evans  thrown  from  the  car  and  run  over ;  that  he  at  once  went  to  the 
encrine,  reaching  the  engineer  in  about  a  minute,  and  told  him  he  had 
killed  one  of  his  brakemen  back  there;  that  the  engineer  then  said: 
"That  is  the  way  whenever  I  get  mad.  I  either  hurt  or  kill  some- 
body." The  defendants  objected  to  this  evidence  and  moved  the 
court  to  exclude  it  from  the  cons  deration  of  the  jury.  The  couri 
refused  to  exclude  the  evidence  and  to  this  they  excepted.  In  McLeod 
V.  Ginther,  80  Ky.,  399,  there  was  a  collision  between  two  passenger 
trains.  To  the  first  man  who  met  him,  the  conductor  of  one  of  the 
trains  said,  "I  had  until  10:10  to  make  Beards."  The  evidence  was 
held  competent.  In  L.  &  N.  R.  R.  Co.  v.  Shaw,  21  Ky.  Law  Rep.. 
1041,  Shaw  had  fallen  from  a  passenger  train.  A  man  near  by  heanJ 
his  cries  and  went  to  him.  What  he  then  s'lld  to  this  man,  the  first 
person  to  reach  him  while  the  departing  tra'n  was  still  in  sight  was 
held  admissible  as  res  gestae.  In  Brown  v.  Louisville  R.  R.  Co., 
21  Ky.  Law  Rep.,  995,  the  declarations  of  the  plaintiff  at  the  place 
where  she  fell  were  admitted,  but  her  declarations  while  passing 
down  the  street  on  her  way  home,  were-  rejected.  In  Floyd  v.  Pa- 
ducah  R.  R.  Co.,  23  Ky.  Law  Rep..  1077,  the  declarations  of  the  motor- 
man  at  the  place  of  the  collision,  just  after  the  accident,  were  ad- 
mitted. In  L.  &  N.  R.  R.  Co.  v.  Molloy,  28  Ky.  Law  Rep..  1113.  a 
passenger  train  struck  a  vehicle  at  a  public  crossing.  What  the 
driver  of  the  vehicle  sad  to  the  first  mm  who  got  to  him.  and  who 
ran  to  him  as  soon  as  he  could,  was  allowed  as  res  gestae.  In  Rex 
V.  Foster,  6  C.  P.,  325.  a  statement  made  by  the  deceased  as  to  the 
cause  of  the  accident  as  soon  as  he  was  picked  up. after  he  had  been 
run  over  was  admitted  as  res  gestae,  in  Insurance  Co.  v.  Moseley. 
8  Wal.,  379,  the  deceased  went  down  stairs  and  when  he  returned  to 
his  room,  complained  of  his  head  hurting  him,  and  said  that  he  had 
fallen  down  the  steps.  The  evidence  was  admitted  as  part  of  the  res 
gestae.  We  do  not  see  how  this  case  can  be  distingu*8hed  from  those 
cited.  The  statement  of  the  engineer  was.  in  effect,  a  declaration  that  he 
was  mad,  and  that  the  jerk  of  the  train  which  threw  E^vans  off  was 
due  to  this  fact.  It  was  not  a  bare  expression  of  opinion,  for  the  en- 
gineer was  in  charge  of  the  engine  and  the  engine  had  given  the  jerk 
which  threw  Evans  off.  The  thing  that  he  was  explaining  w^s  how 
he  came  to  give  the  train  such  a  jerk.  It  Is  earnestly  insisted  that 
the  evidence  is  wholly  incredible,  but  the  credibility  of  the  witnesses  is 
for  the  jury.     If  the  evidence  was  competent  it  waa  properly  admitted. 

At  the  conclusion  of  the  evidence  for  the  plaintiff,  the  conductor, 
John  Bowman,  moved  the  court  to  instruct  the  jury  to  find  tor  him. 
The  court  sustained  the  motion,  and  when  this  had  been  done,  the 
railroad  company  filed  its  petition  and  moved  the  court  to  transfer 
the  case  to  the  circuit  court  of  the  United  States.    The  court  over- 
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ruled  the  motion  on  the  ground  that  it  came  too  late.  The  act  of 
Congress  provides  that  the  motion  may  be  made  in  the  State  court 
"^at  the  time,  or  at  any  time  before,"  the  defendant  is  required  to 
answer.  The  defendant  had  filed  its  answer  at  the  previous  terms 
and  by  not  making  the  motion  then,  to  transfer  the  case  to  the  United 
States  Court,  had  waived  its  right  to  such  transfer.  Although  tho 
conductor  was  made  a  defendant,  the  railroad  company  might  then 
have  filed  its  petition,  and  if  it  appeared  later,  that  there  was  no 
reasonable  ground  for  uniting  the  conductor  in  the  suit,  the  court 
would  have  ordered  the  action  transferred.  But  the  defendant  c^n 
not  answer  without  objection  and  go  through  a  large  part  of  the 
trial,  and  then  for  the  first  time  make  a  motion  of  this  sort.  The 
case  of  Whitcombe  v.  Smithson,  175  U.  S.,  675,  is  conclusive  on  this 
point  The  conductor  was  evidently  Joined  as  a  defendant  on  tue 
ground  that  ESvans  would  n:>t  have  been  hurt  if  the  engine  had  been 
cut  off  from  the  cars  before  it  was  started  back,  and  that  the  con- 
ductor should  have  done  th^s.  But  the  proof  on  the  trial  showed  that 
the  conductor  had  simply  told  the  brakeman  what  to  do,  and  that  he 
wag  taking  no  part  in  the  movement  of  the  train.  There  was  a  fail- 
ure of  proof  as  to  the  conductor,  but  the  railroad  company  should  have 
made  its  motion  to  transfer  the  case  at  the  proper  time.  In  that 
way  it  would  have  preserved  Its  rights.  (Dudley  v.  I.  C.  R.  R.  Co., 
29  Ky.  Law  Rep.,  1029;  Underwood,  v.  I.  C.  R.  R.  Co.,  31  Ky.  Law  Rep., 
595.)  But  it  could  not,  without  objection  to  the  jurisdiction  of  the 
State  court,  file  answer  to  the  merits,  and  after  obtaining  the  judg- 
ment of  that  court  on  all  the  questions  arising  in  the  case  down  to 
the  close  of  the  plaintiff's  testimony,  then  ask  the  removal  of  the 
case  to  another  court  that  it  might  there  relitigate  all  the  questions 
on  which  the  judgment  of  the  State  court  had  been  unfavorable  to 
it.  If  the  objecticns  to  the  testimony  which  were  made  by  the 
defendant  had  all  been  sustained,  little  would  have  been  left  of  the 
plaintifF's  case.  Without  asking  a  removal  from  the  State  court 
it  went  to  tr'al  in  that  court  and  attempted  to  win  its  case  there, 
when  the  rulings  of  the  court  were  unfavorable  to  it,  it  could  not 
withdraw  the  appearance  it  had  entered  unequivocally,  and  ask  a 
remc'val  of  the  case  to  the  United  States  Court,  to  retry  these  matters 
there. 

When  the  motion  to  remove  the  case  to  the  circuit  court  of  the 
United  States  was  overruled,  the  railroad  comp^nny  moved  the  court 
to  instruct  the  jury  peremptorily  for  it.  This  motion  was  properly 
overruled  by  the  circuit  court,  as  there  was  evidence  tending  to 
show  that  Evans,  while  in  discharge  of  his  duty  on  the  top  of  the  car, 
was.  by  a  sudden  jerk  of  the  train,  thrown  ten  or  fifteen  feet  and  over 
the  end  of  the  car;  that  such  a  jerk  is  unusual  and  that  there  was 
nothing  In  the  situation  to  require  any  such  handling  of  the  train  by 
the  engineer.  After  its  mot'on  for  a  peremptory  instruction  was 
overruled  the  defendant  introduced  its  evidence  which  tended  to 
show  that  thefe  was  no  unusual  jerk  of  the  train;  that  the  movements 
of  the  train  were  directed  by  the  head  brakeman  who  was  the  fellow- 
servant  of  Evans;  that  the  train  was  stopped  in  obedience  to  his 
signals,  and  when  the  engineer  did  not  know  that  Evans  was  on  it. 
There  was  evidence  also  tending  to  show  that  Elvans  was  under  the 
impression  that  the  engine  had  been  cut  loose  from  the  cars,  and 
that  the  cars  were  simply  being  kicked  in  by  the  engine;  that  he  was 
under  the  impression  that  the  cars  would  run  until  he  stopped  them 
with  the  brake;  and  that  he  was  not  on  the  lookout  for  the  engine 
to  ^op  them;  that  there  Is  always  more  or  less  slack  in  a  train, 
and  that  when  the  slack  is  taken  up  there  is  more  or  less  jerk  in 
the  cars  furthest  from  the  engine.  At  the  conclusion  of  the  evi- 
dence the  defendant  renewed  its  motion  for  a  peremptory  instruction, 
and  then  called  the  court's  attention  to  the  fact  that  the  plaintiff's 
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petition  contained  no  prayer  for  relief.  The  petition  showed  that 
the  estate  of  the  deceased  was  damaged  in  the  sum  of  $20,000.  It 
then  concluded  with  these  words:  "For  all  proper  and  general  relief." 
No  objection  had  been  made  to  the  petition  on  the^  ground  that  it 
did  not  contain  a  prayer  for  relief.  The  reply  contained  a  sufficient 
prayer.  As  defense  had  been  made  and  the  proof  had  been  heard, 
it  might  well  be  argued,  under  section  90,  of  the  Civil  Code,  thai 
the  omission  in  the  petition  was  not  material.  But  it  is  not  necesr 
sary  for  us  to  determine  this  question.  The  court  allowed  the  plain- 
tiff to  file  an  amended  petition,  in  which  he  prayed  judgment  for 
120,000.  In  this  there  was  no  error.  The  amended  petition  corrected 
what  was  apparently  a  clerical  error  in  the  petition,  made  perhaps 
by  the  copyist.  It  was  not  in  any  sense  a  material  change.  The 
cause  of  action  was  the  same  before  it  was  filed  as  after.  After  the 
amended  petition  was  filed  the  defendant  renewed  its  motion  to  re 
move  the  case  to  the  circuit  court  of  the  United  States.  This  motion 
was  properly  overruled,  as  the  amended  petition  in  no  way  affected 
the  appearance  which  the  defendant  had  entered  to  the  action. 

The  court  instructed  the  Jury  in  substance  that  if  Evans*  death 
was  caused  by  the  gross  negligence  of  the  engineer,  they  should  find 
for  the  plaintiff,  provided  Evans  was  at  the  time  in  performance  of 
his  duty  as  brakeman,  and  exercising  ordinary  care  for  his  own 
safety.  In  requiring  gross  negligence  on  the  part  of  the  engineer 
the  court  was  in  error.  Where  a  person  does  not  die,  and  sues  to 
recover  on  account  of  the  negligence  of  his  superior  servant  who  is 
engaged  in  the  work  with  him,  under  the  rule  laid  down  in  this 
State,  gross  negligence  must  be  shown.  But  this  action  was  brought 
to  recover  for  the  death  of  Evans  under  the  statute,  and  the  statute 
authorizes  a  recovery  for  negligence,  although  it  may  not  be  gross. 
(Kentucky  Statutes,  section  6;  I.  C.  R.  R.  Co.  y.  Coleman,  22  Ky.  Law 
Rep.,  878;  Southern  Railway  Co.  v.  Otis,  25  Ky.  Law  Rep.,  1686;  Cin- 
cinnati R.  R.  Co.  V.  Cook,  113  Ky.,  167.)  In  this  respect  the  instruc- 
tions are  more  favorable  to  the  railroad  company  than  they  should 
have  been.  But  the  instructions  are  subject  to  this  objection  that  ther 
submit  both  the  law  and  the  facts  to  the  Jury.  The  law  of  the  cbs^ 
is  to  be  determined  by  the  court;  the  Jury  are  simply  to  find  the  facts. 
The  instructions  of  the  court  here  fail  to  Inform  the  Jury  what  the 
law  of  the  case  is.  In  lieu  of  instructions  1,  3,  4,  A  and  B  given, 
the  court  should,  by  its  instruction,  in  substance,  have  laid  down  to 
the  Jury  these  propositions. 

1.  If  the  engineer  negligently  gave  the  cars  a  Jerk  which  was  un- 
usual, unnecessary  and  so  violent  as  to  show  a  want  of  ordinary 
care  on  his  part  for  the  safety  of  the  brakeman  in  charge  of  the  train, 
or  on  it,  and  by  reason  of  this  Evans,  while  in  the  performance  of 
his  duty  as  brakeman  and  exercising  ordinary  care  for  his  own  safety, 
was  thrown  from  the  car  and  run  over  and  killed,  they  shoald  find 
for  the  plaintiff. 

2.  Ordinary  care  is  such  as  a  person  of  ordinary  prudence  usually 
exercises  under  like  circumstances.  Negligence  is  the  want  of  such 
care. 

3.  If  the  engineer  received  a  signal  from  the  head  brakeman  to 
stop  the  train,  and  in  obedience  to  this  signal,  and  as  required  by  it. 
he  stopped  the  train  in  the  usual  manner  where  such  a  signal  was 
given;  or  if  E^vans  was  under  the  impression  that  the  engine  had 
been  cut  off  from  the  cars  and  the  accident  to  him  was  due  to  this 
misunderstanding  on  his  part,  and  not  to  the  negligence  of  the  engi- 
neer, as  defined  in  No.  1,  or  if  he  was  not  on  the  oar  in  the  perform- 
ance of  his  duty  as  brakeman,  then  in  any  of  these  events  the  Jury 
should  find  for  the  defendant. 

4.  Evans,  when  he  entered  the  service  of  the  railroad  company 
9s  a  brakeman,  assumed  all  the  risks  of  the  employment  as  usually 
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conducted,  including  the  negligence  of  his  fellow  brakemen  and  such 
jerks  of  the  cars  as  resulted  from  the  taking  up  of  the  slack  in  the 
nroYements  of  the  cars  made  with  ordinary  care  by  the  engineer. 

The  instructions  given  on  the  trial  do  not  sufficiently  present  the 
defendant's  side  of  the  case.  The  defendant  is  not  liable  to  ETv^ans 
for  the  negligence  of  his  fellow  brakeman,  and  if  the  stop  was  made 
at  his  direction,  and  as  required  by  him,  the  plaintiff  can  not  recover. 
So  too,  if  Evans  thought  the  engine  had  been  cut  off  from  the  cars, 
and,  acting  under  this  m'-stake,  was  off  his  guard  and  thus  brought 
about  the  accident,  there  cin  be  no  recovery;  for  the  engineer  was 
in  nowiise  responsible  for  this  and  it  is  only  for  his  negligence  that 
the  plaintiff  may  recover,  as  there  is  no  negligence  on  the  part  of  the 
conductor. 

Judgment  reversed  and  cause  remanded,  for  a  new  trial. 


BROWN  V.  BROWN'S  ADM'RS. 
(Filed  May  26,  1908— To  be  reported.) 

1.  Trutfts  and  Trust  Estates — Investment  of  Wife's  Money  by  Hus- 
band—Deed to  Husband— Death  of  Wife — Claim  of  Child— A  husband, 
in  1848,  with  the  consent  of  his  wife,  sold  two  slaves  belonging  to 
her  for  |500,  which  he  invested  in  land  and  took  the  deed  to  himself. 
After  the  wife's  death  her  daughter  sued  her  father,  claiming  that  he 
held  the  land  as  trustee  for  her.  Held— That  the  money  for  which 
the  land  was  sold  in  1848  belonged  to  the  father,  as  the  law  then 
stood,  and  the  fact  that  the  father  sometimes  gave '  it  out  in  oral 
statements  that  he  recognized  the  $500  as  a  trust  in  his  hands,  first 
for  the  benefit  of  the  mother,  and  afterwards  for  the  daughter, 
amounts  to  an  unexecuted  promise  wnich  can  not  be  enforced  as  a 
trust. 

2.  Same  —  Establishment  of  Trust  —  Definite  Ascertainment  —  The 
rule  is  well  settled  that  the  subject  of  a  supposed  trust,  as  well  as 
the  cestui  que  trust  must  be  definitely  ascertained  in  order  to  be 
enforcible,  and  if  this  is  not  done  no  trust  is  established.  A  mere 
declaration  of  a  purpose  to  create  a  trust  is  of  no  value  unless  carried 
Into  effect. 

B.  S.  Grannis  for  appellant. 

John  P.  McCartney  for  appellees. 

Appeal  from  Fleming  Circuit  Court. 

Opinion  of  the  court  by  Judge  Birker,  affirming. 

The  appellant's  cause  of  action  is  stated  in  the  following  excerpt 
from  her  petition: 

"Plaintiff  says  that  the  estate  of  David  Brown  (her  father)  is  in- 
debted to  this  plaintiff  in  the  sum  of  |500;  that, the  claim  arises  in 
th's  wise:  That,  during  the  lifetime  of  plalntifTs  mother,  now  de- 
ceased, her  said  mother  was  the  owner  of  two  slaves;  that,  with 
her  c consent.  David  Brown  sold  said  slaves,  about  1847  to  1848,  for  the 
sum  of  $500  and  invested  the  proceeds  thereof  for  the  use  and  bene- 
fit of  this  plaintiff's  mother,  in  a  tract  of  land,  taking  the  deed  to 
bimsclf;  that,  during  the  lifetime  of  plaintiff's  mother,  the  decedent. 
David  Brown,  recogn'zed  the  claim  of  hJs  wife,  this  plaintifTs  mother, 
for  the  &;:id  sum  of  $500,  and  claimed  to  hold  the  same  in  trust  for 
her;  that  this  plaintiff's  mother  died,  many  years  ago,  intestate,  leav- 
ing this  child  as  her  only  he!r  at  law,  and,  after  her  death,  her  father. 
David  Brown,  chose  to,  and  did,  recognize  said  claim  of  $500  as  be- 
longing to  this  plaintiff,  and  claimed  to  hold  said  $500  in  trust  for 
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this  plaintiff;  that  he  recognized  said  claim  of  $500  up  to  the  time 
of  his  death,  and  claimed  to  be  holding  said  sum  of  |500  in  trust  for 
this  plaintiff/' 

Subsequently  the  plaintiff  amended  her  petition,  but,  in  our  opin- 
ion, the  amendment  adds  nothing  to  the  value  of  the  pleading.  A 
general  demurrer  was  filed  to  the  petition  as  amended,  and  sustained 
by  the  court,  whereupon  the  appellant  (plaintiff)  declined  to  plead 
further,  and  her  petition  was  dismissed.  From  this  judgment  she 
has  prosecuted  an  appeal. 

We  are  of  opinion  that  the  trial  court  was  correct  in  sustaining 
the  demurrer.  Appellant's  father,  David  Brown,  died  in  1905.  He 
sold  two  slaves,  belonging  to  his  wife,  in  1847  or  1848,  for  |500,  which 
he  invested  in  land,  taking  the  title  to  himself.  The  money  be- 
longed to  him  as  the  law  then  stood.  We  think  the  allegations  of  the 
existence  of  a  trust  in  regard  to  the  money  are  entirely  too  vague  to 
be  enforcible.  It  had  been  a  part  of  the  estate  of  the  father  for 
fifty-seven  years.  It  does  not  appear  that  he  accounted  either  to 
the  mother  or  daughter  for  any  interest  on  the  money  invested,  and 
the  fact  that  he  gave  it  out  in  oral  statements  that  he  recognized 
the  five  hundred  dollars  as  constituting  a  trust  fund  in  his  hands, 
first  for  the  benefit  of  the  mother,  and  afterwards  for  the  daughter, 
at  best  amounts  to  a  verbal  promise  to  pay  that  sum  to  them  at  some 
future  time;  and  thus  constitutes  an  unexecuted  promise,  which  can 
not  be  enforced  as  a  trust. 

The  rule  is  well  settled,  that  the  sublet  of  the  supposed  trust, 
as  well  as  the  cestui  que  trust,  must  be  definitely  'ascertained  in  order 
to  be  enforcible;  and  if  this  is  not  done,  no  trust  is  established.  In 
the  case  of  Barkley,  &c.  v.  Lane's  Ex'or,  &c.,  6  Bush,  587.  it  is  said: 
"But  the  authorities  all  agree  that  to  fasten  a  trust  on  property  by 
mere  parol  declaration  the  language  used  must  be  clear  and  explicit, 
manifesting  the  owner's  purpose  to  transfer  the  right,  and  pointing 
out  with  certainty  both  the  subject  o?  the  trust  and  the  person  who 
is  to  take  the  beneficial  interest." 

In  the  case  of  Krankel's  Ex'tx  v.  Krankel,  By,  &c.,  104  Ky.,  745, 
it  is  said:  "If  there  is  a  mere  intention  to  create  a  trust,  or  a  mere 
voluntary  agreement  to  do  so,  and  the  donor  contemplates  some 
further  act  to  be  done  by  him  to  give  it  effect,  the  trust  is  not  perfect, 
and  equity  will  not  lend  its  aid  to  enforce  it."  (Citing  2  Pom. 
E3q.  Jur.,  section  997;  Williamson  v.  Yager,  91  Ky.,  282;  Roche  v. 
George's  Ex'or,  93  Ky.,  609.)  In  Perry  on  Trusts,  5  edition,  volume 
1,  section  86,  it  is  said:  "The  subject-matter  of  the  trust  must  be 
clearly  ascertained,  as  well  as  the  purposes  of  the  trust  and  the  per- 
sons who  are  to  take  the  beneficial  interests.  Loose,  vague,  and 
indefinite  expressions  are  insufllcient  to  create  the  trust.  A  mere 
declaration  of  a  purpose  to  create  a  trust  is  of  no  value  unless  carried 
into  effect.  A  simple  promise  of  a  future  donation,  without  consider- 
ation good  or  valuable,  creates  no  trust  that  equity  can  enforce.** 
In  the  case  of  Allen  v.  Withrow,  110  U.  S.,  119,  the  Supreme  Court  of 
ihe  United  Stataes,  .said:  "So  far  as  the  personal  property  conveve^ 
to  Withrow  is  concerned,  it  must  be  admitted  that  a  trust  may  be 
established  by  parol  evidence;  but  such  evidence  must  be  clear  and 
convincing,  not  doubtful,  uncertain,  and  contradictory,  as  in  this 
case." 

In  the  light  of  these  authorities,  giving  the  allegations  of  the  pe- 
tition the  fullest  effect,  we  are  of  opinion  that  they  do  not  state  facts 
which  show  a  complete  and  enforcible  trust.  As  sa'd  before,  at 
best  they  merely  show  an  intention  at  some  future  time  to  set  apart 
five  hundred  dollars  of  the  settler's  money  for  the  benefit  of  the  plain- 
tiff (appellant).  Such  an  imperfect  contract  can  not  be  enforced 
as  a  trust. 

Judgment  affirmed. 


buckler's   EX'oR  v.  KIRKLAKD'S  EX'oR,  AC.  603 

BUCKNER'S    EX'OR    v.    KIRKLAND'S    EX'OR,    &c. 
(Filed  May  27,  1908— Not  to  be  reported.) 

1.  Patents — Right  of  entry — The  patent  to  the  vendor  of  appel- 
lant did  not  have  the  effect  to  oust  or  disturb  appellees  in  their  pos- 
session, without  an  entry  by  the  patentee  or  some  one  for  him  in 
the  disputed  territory,  and  this  right  of  entry  was  not  exercised. 

2.  Presumption — Long  Continued  Claim  and  Possession — The  per- 
sons who  made  the  entries  and  marked  the  boundaries  claimed  by 
appellees  are  long  since  dead.  Considering  their  acts,  their  long-con- 
tinued claim  and  possession  without  being  disturbed,  the  presumption 
is  that  their  acts  were  lawfully  and  intentions  proper. 

J.  J.  C.  Bach  and  Hazelrigg,  Chenault  &  Hazelrigg  for  appellant. 

Hugh  Riddell,  Edward  S.  Jouett,  John  S.  Goodwin,  W.  M.  Beckner 
and  G.  W.  Fleenor  for  appellees. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  affirming. 

Appellant  instituted  this  action  against  appellees  to  enjoin  them 
from  cutting  and  removing  timber  from  two  patent  boundaries  of 
land,  which  were  Issued  by  the  Commonwealth  of  Kentucky  to  M.  J. 
Amyx  on  the  21st  of  February,  1868.  Appellants  are  the  remote 
vendees  of  Amyx.  The  two  intent  boundaries  lay  on  the^waters  of 
Quicksand  Creek.  Appellees  claim  the  timber  trees  in  controversy 
by  virtue  of  conveyances  from  the  vendees  of  Green  Howard  and 
James  Bradley.  That  is,  they  claim  that  one  of  the  patents  to  Amyx 
is  Included  within  a  boundary  of  land  once  owned  by  Green  Howard, 
and  that  he,  his  vendees  and  descendants,  have  claimed  and  held,  by 
actual  adverse  possesion  all  the  land  to  a  well  marked  and  defined 
boundary,  for  a  period  prior  to  the  year  1844;  and  have  continuously  so 
held  an-d  claimed  the  land  down  to  the  time  when  this  suit  was  in- 
stituted. Appellees  present  the  same  plea  with  reference  to  that 
part  of  the  boundary  in  dispute  owned  by  James  Bradley.  The  tim- 
ber on  both  pieces  of  land  is  claimed  in  the  same  manner  by  ap- 
pellees, to-wlt:  That  they  bought,  from  the  actual  owner,  the  trees 
for  a  valuable  consideration. 

The  facts,  as  they  appear  in  the  record  are,  in  substance,  as  fol- 
lows: Prior  to  the  year  1844,  one  Thomas  Higgins  and  three  or  four 
other  persons,  each  entered  and  obtained  patents  for  a  small  boundary 
of  land  lying  on  Quicksand  Creek.  The  boundaries  of  these  patents 
included  about  all  the  tillable  land  on  the  creek.  Higgins  bought 
two  or  three  of  these  small  patents  adjoining  his,  and  Janies  Bradley 
became  the  owner  of  one  or  two  of  them.  TTiey  settled  'and  made  im- 
provements upon  the  patents,  and  about  the  year  1844,  or  prior 
thereto,  they  entered  and  extended  their  upper  and  lower  lines,  cross- 
ing the  creek,  from  ridge  to  ridge,  above  and  below  the  land.  These 
cross  lines,  as  well  as  the  ridge  lines,  were  clearly  marked,  and 
Howard  and  Bradley  and  their  vendors  and  descendants  lived  on 
the  land  and  claimed  to  the  marked  lines,  and  the  land  within  the 
boundaries  named  were  universally  regarded  after  that  as  belonging 
to  Bradley  and  Howard  to  the  time  of  the  institution  of  this  action. 
These  lands  were  thus  held  and  claimed  by  appellees'  vendors  when, 
in  1868,  the  Amyx  patents,  under  which  appellants  claim,  were  issued. 
It  is  agreed  that  neither  Amyx  nor  any  one  claiming  for  him  ever 
took  actual  possession  of  the  lands  included  in  the  Amyx  patent, 
or  any  part  thereof.  Appellees'  vendors  continued  to  hold  and 
claim  to  their  boundaries  as  described,  notwithstanding  the  issual 
of  the  Amyx  patent;   but,  as  stated,  their  improvements  did  not  ex- 
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tend  beyond  the  boundarieB  of  their  small  patents.  Higgins  made  a 
deed  of  conveyance  to  Green  Howard  in  1844,  and  the  boundary  con- 
tained in  the  deed  extended  from  ridge  to  ridge.  In  other  words. 
included  all  the  lands  within  the  well-defined  marked  boundary  re- 
ferred to.  Bradley  divided  his  survey  and  conveyed  it  to  his  two  sons. 
These  deeds  also  Included  all  the  lands  between  the  two  ridges.  The 
date  of  these  deeds  is  not  shown,  but  it  appears  that  they  were  exe- 
cuted prior  to  the  year  1865.  His  sons  took  their  father's  part  and 
Green  Howard  the  Higgins  portion  under  these  conveyances. 

As  we  understand  the  facts  in  the  case  the  only  question  to  be  de- 
term  ned  is,  whether  the  issual  of  the  patents  to  Amyx,  in  1868. 
ousted  appellees'  vendors  from  the  possession  of  the  lands  Included 
within  the  Amyx  patent,  other  than  the  lands  within  the  small  patents 
referred  to.  It  is  unnecessary  to  enter  into  an  extended  discussion 
of  the  question,  as  the  cases  of  Heeler  v.  Coy,  9  B.  M.,  312,  land  Keaton 
V.  Sublett,  109  Ky.,  106  (22  Ky.  Law  Rep..  631).  settle  it.  The  act  of 
the  General  Assembly  allowing  limitations  to  run  in  such  cases 
against  the  Commonwealth  was  not  passed  until  the  year  1873.  there- 
fore, the  possession  of  Howard  and  Bradley  from  the  year  1844  to 
1868,  did  not  toll  the  Commonwealth's  right  of  entry.  The  patents 
gave  Amyx  a  right  to  enter  upon  the  land  within  his  patents  not 
theretofore  granted  by  the  Commonwealth;  but  he  did  not  exercise 
this  right  of  entry,  as  neither  he  nor  any  one  for  him  took  possession 
of  the  lands  within  his  patents.  At  the  time  that  the  Amyx  patents 
were  issued  the  vendors  of  appellees  were  in  the  possession  of  the 
boundaries  claimed  by  them,  and  the  mere  issual  of  the  patents  to 
Amyx  did  not  have  the  effect  to  oust  or  disturb  them  in  their  pos- 
session, without  an  entry  by  the  patentee,  or  some  one  for  him. 
within  the  disputed  territory.  This  is  expressly  decided  in  the  cases 
referred  to.  In  the  case  of  Keaton  v.  Sublett,  supra,  this  court  said: 
"Many  questions  are  raised  by  counsel  for  appellee  as  to  the  effect 
of  a  deed  which  Keaton  obtained  from  Lykins.  among  others,  that 
the  appellants  have  not  connected  themselves  with  the  James  Rey- 
nolds patent,  and  have  not  shown  that  that  patent  covers  the  land 
in  controversy.  It  must  be  admitted  that  the  appellants'  father 
entered  upon  this  land  under  a  color  of « title,  and  claimed  it  as  his 
own  until  this  action  was  instituted.  We  will  not  enter  into  a  dis- 
cussion of  the  question  as  to  whether  he  had  a  perfect  title  before  a 
patent  was  issued  to  the  Crafts.  He  was  in  the  actual,  adverse  pos- 
session of  the  land,  claiming  it  as  his  own,  until  and  at  the  time  the 
patents  were  issued  to  the  Crafts,  in  1876,  and  that  possession  con- 
tinued until  this  action  was  brought.  The  theory  of  the  appellee  is 
that  it  was  vacant  land  at  the  time  the  patents  under  which  he  claims 
were  issued,  and  that  an  actual,  adverse  holding,  if  there  was  one,  did 
not  toll  the  Commonwealth's  right  of  entry.  Assuming  this  to  be  true, 
still  the  same  holding  which  constitutes  actual  possession  of  an  indi- 
vidual's land  will  constitute  actual  possession  of  that  belonging  to 
the  Commonwealth.  Having  entered  upon  the  land  and  claimed  to  a 
well-defined  boundary,  although  the  land  was  vacant  and  unappro- 
priated at  the  time  he  took  possession,  and  during  the  time  he  held  it 
his  actual  possession  was  co-extensive  with  the  boundary  claimed. 
He  may  not  have  acquired  a  pre-emptive  right  by  his  settlement,  the 
land  being  subject  to  appropriation  by  other  persons  when  the  patents 
issued  to  the  Crafts,  therefore,  the  previous  possession  could  not 
affect  the  interest  which  the  Crafts  acquired  from  the  Commonwealth. 
Assuming  this  to  be  true,  still  their  father's  possession  became  a^i- 
verse  to  the  Crafts  as  scx^n  as  they  obtained  patents,  and  having 
continued  uninterrupted  until  this  action  was  brought  In  1896.  with- 
out entry  by  the  Crafts,  it  forms  a  complete  bar  to  the  right  of  entry 
and  recovery. 
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"In  Beeler  v.  Coy,  9  Ben  Mon.,  312,  the  court  held  that  the  issue  of 
a  patent  at  the  instance  of  a  patentee  is  not  a  direct  assertion  of  title 
on  the  part  of  the  CommonwealCh,  but  a  mere  grant  of  her  right,  as 
it  exists.  If  one,  therefore,  has  acquired  a  right  by  possession  and 
lapse  of  time,  or  the  patentee  permits  the  possessory  right  to  ripen 
into  a  perfect  title,  the  possession  can  not  be  recovered  by  the  pat- 
entee." 

Appellants  also  claim  that  there  was  no  evidence  introduced  show- 
ing that  Higgins,  Howard  and  Bredley  entered  and  took  possession 
of  these  lands  in  good  faith,  and  with  the  intention  of  obtaining 
patents  from  the  Commonwealth.  The  persons  who  made  these  en- 
tries and  marked  the  boundaries  are  all  dead.  It  occurred  about 
sixty  years  ago.  Considering  their  acts,  their  long  continued  claim 
and  possession  without  being  disturbed,  the  presumption  is  that  their 
acts  were  lawful  and  intentions  proper.  In  the  case  of  Beeler  v.  Coy, 
supra,  this  court  said:  "The  principle  of  these  presumptions,  from 
long  continued  enjoyments,  is  that  where  possession,  without  a  grant, 
would  be  unlawful,  its  long  continuance  being  evidence  that  it  was 
not  lawful,  afFords  ground  for  presuming  a  grant,  by  which  It  was 
lawful  in  its  commencement;  so  that  where  a  grant  is  presumed 
merely  from  long  possession,  it  Is  presumed  to  have  been  coeval  with 
the  commencement  of  the  possession,  or  at  least  to  have  been  of 
that  period  at  which  the  possession  without  a  grant,  would  have  been 
unlawful,  and  of  course  the  grant  thus  presumed  will  overreach  a  grant 
made  after  Its  presumed  date." 

The  facts  of  this  last  case  were  ver>'  similar  to  the  facts  of  the  case 
at  bar,  and  the  principles  therein  decided  are  conclusive  of  this  caso. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed. 

Whole  court  sitting. 


LOUISVILLE  RAILWAY  CO.  v.  ELLERHORST. 
(Piled  May  27,  1908— To  be  reported.) 

1.  Street  Car  Collision  —  Injury  to  Lady  Passenger  —  Action  for 
Damages  —  Allegations — Manifestation  of  Condition  —  Specific  Injury 
Sued  For — In  an  action  by  a  lady  passenger  for  damages  caused  by  a 
collision  between  two  street  cars  in  which  she  alleged  that  she  was 
injured  in  her  womb,  in  her  ovaries  and  in  her  bowels,  and  that  she 
had  frequent  micturition  and  had  sustained  a  shock  to  her  nervous 
system,  Held — That  a  diseased  condition  must  be  manifested  by 
outward  symptoms.  Where  specific  injuries  are  sued  for,  any  ex- 
ternal symptoms  which  are  evidence  of  the  Injury,  may  properly  be 
admitted,  for  it  is  only  by  the  external  symptoms  that  an  internal 
injury  may  be  judged. 

2.  Pleading — Notice  of  Injury  Sustained — Relevant  Facts — ^Evidence 
Admissible — The  plaintiff  should,  by  his  pleading,  apprise  the  defend- 
ant what  injury  he  seeks  to  recover  for,  but  the  evidence  by  which 
he  will  establish  the  injury  need  not  be  indicated  by  the  pleading.  A 
fact,  though  not  in  issue,  is  relevant  when  it  is,  or  probably  may  have 
been,  the  cause  of  a  fact  in  issue  or  the  effect  of  it.  Evidence  which 
conduces  though  but  slightly,  to  prove  a  fact  in  issue,  or  to  repel  a 
presumption  which  might  otherwise  arise  favorable  to  the  opposite 
party  is  admissible,  and  in  a  case  of  doubt  the  evidence  should  not 
be  excluded. 

Greene  &  Van  Winkle,  Falrleigh  Strauss  &  Fairleigh  and  Robt.  L. 
Greene  for  appellant. 

W.  O.  Bradley  and  J.  L.  Richardson  for  appellee. 
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Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third 
DivUion. 

Opininon  of  the  court  by  Judge  Hobson,  afllrming. 

Catherine  Ellerhorst  was  a  passenger  on  a  street  car  of  the  Louis- 
ville Railway  Co.  going  north  on  Second  street.  At  the  comer  of 
Second  and  Broadway  the  car  collided  violently  with  an  East  Broad- 
way  car,  throwing  Mrs.  Ellerhorst  upon  the  seat  in  front  of  her.  She 
filed  this  suit  to  recover  for  her  injuries,  and  a  verdict  and  Judgment 
having  been  entered  in  her  favor  in  the  sum  of  $2,000,  the  defendant 
appeals. 

The  only  ground  relied  on  for  reversal  is,  that  the  court  erred  in 
the  admission  of  evidence.  The  plaintiff  alleged  In  her  petition  that 
she  was  painfully  Injured  by  being  thrown  from  the  seat  which  she 
occupied  against  the  seat  opposite  her;  that  she  had  suffered  great 
bodily  pain  and  mental  anguish;  and  that  she  was  so  injured  as  to 
greatly  reduce  her  power  to  earn  money  for  months  to  come.  In  an 
amended  petition  she  averred  that  she  was  thrown  violently  against 
the  car  seat,  her  abdomen  striliing  it,  and  was  seriously  and  per- 
manently Injured  in  her  bowels  and  the  regions  thereof,  and  suf- 
fered a  severe  nervous  shock  from  which  she  has  not  recovered, 
and  that  she  had,  and  would  have,  recurrent  pains  in  her  bowels 
and  the  regions  thereof  on  acount  of  the  injuries.  The  defendant, 
without  asking  that  the  petition  be  made  more  certain,  filed  an  an- 
swer controverting  its  allegations.  In  a  second  amended  petition 
she  alleged  that,  in  addition  to  the  injuries  theretofore  alleged,  she 
received  a  rupture  in  the  right  gro.n.  In  still  another  amended  pe- 
tition she  alleged  that  her  right  ovary  was  enlarged  and  tender;  her 
womb  retroverted  and  she  had  frequent  micturiticn;  and  that  she 
was  permanently  injured.  This  amended  petition  was  taken  as  con- 
troverted of  record.  During  the  progress  of  the  action  the  court  di- 
rected a  personal  examination  of  the  plaintiff  by  a  phjrsician  named 
by  the  court,  and  provided  in  the  order  that  the  plaintiff  and  defendant 
might  both  hive  a  physician  present  during  the  examination.  The 
examination  was  made  as  provided  in  the  order.  On  the  trial  the 
plaintiff  introduced  Dr.  F.  L.  Cessna,  who  was  allowed,  ever  the  ob- 
jection of  the  defendant,  to  testify  as  follows: 

"Q.  Has  she  any  other  Injury  except  the  lower  part  of  the  abdomen 
for  which  you  have  been  treating  her?" 

*'A.  She  has  had  trouble  with  her  head  and  nervous  system.  She 
is  a  very  nervous  woman — very  much  so." 

The  defendant  objected  to  the  answer  on  the  ground  that  no  specific 
injury  to  the  head  is  alleged  in  the  petition,  and  moved  the  court  to 
exclude  the  answer. 

By  the  court:  "It  seems  to  me  that  the  nervous  system — ^he  had  a 
right  to  say  if  she  complains  about  the  nervous  system,  and  if  the 
condition  of  the  head  is  only  a  symptom  of  that,  he  would  have  a 
right  to  show  it.  Yet  he  cannot  undertake  to  show  any  specific  Injury 
to  the  head." 

By  the  witness:  "This  nervousness  is  due  to  the  Injury  In  the  abdo- 
men. I  should  think,  largely.  Her  nervous  system  is  considerably 
shattered.  She  is  very  nervous  indeed.  I  attribute  a  great  deal  of  that 
to  this  injury  that  she  sustained." 

Q.  "State  whether  or  not  this  suffering  in  the  head  is  a  symptom  of 
the  nervous  shock  that  she  had  sustained." 

A.  "That,  many  times,  would  cause  trouble  to  the  head." 

Q.  "Will  you  describe  the  symptom  of  her  suffering  In  the  head?" 

A.  "She  complains  of  vertigo,  or  quite  a  lot  of  swimming  in  the 
head,  and  pains  through  the  head,  especially  in  the  top  and  back 
parts.    She  complains  a  great  deal  of  her  head  at  times;  not  contlnu- 
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oasly,  but  it  is  periodical  that  these  troubles  occur.  It  seemed  to  me 
she  would  be  better  at  times,  and  then  she  would  be  worse  again.  It 
seemed  like  her  nenrous  system  gave  down.  She  would  have  these 
sinking  or  weak  spells — ^prostration  rather." 

She  also  introduced  Dr.  Curran  Pope,  who  was  allowed  to  testify 
as  follows: 

"I  also  examined  the  pupils  of  both  eyes,  and  the  pupil  of  the  right 
eye  moves  very  little." 

The  defendant,  by  counsel,  objected  to  any  evidence  concerning  the 

eye. 

By  Mr.  Bradley.  "I  will  ask  you  the  question:  'Did  you  find  any- 
thing about  the  head  or  eyes  indicating  a  nervous  shock?' " 

Objected  to  by  counsel  for  defendant;  objection  overruled;  excep- 
tion for  defendant. 

By  the  court:  "If  there  Is  any  condition  of  the  eyes  or  head  that 
would  be  a  symptom  of  nervous  shock,  it  is  competent." 

A.  "The  symptoms  I  found  are  absolutely  indicative  of  nervous  shock 
and  nervous  disease." 

The  defendant  excepted  to  the  ruling  of  the  court  and  to  the  last 

answer. 

By  the  witness:  "I  found  the  right  pupil  would  hardly  move  at  all, 

what  we  call  imipobility,  and  in  looking  back  into  the  back  of  the  eye, 
the  optic  nerve,  or  the  nerve  of  vision,  shows  beginning  wasting." 

Objected  to  by  counsel  for  defendant;  objection  overruled;  excep- 
tion for  defendant. 

Dr.  Dudley  Reynolds  was  introduced  as  a  witness  for  her  and  tes- 
tified as  follows: 

Q.  "Did  you  find  anything  indicating  a  nervous  shock?" 

A.  "I  did." 

Q.  "What  was  it?" 

A.  "In  the  irregularity  of  the  pulse  and  unnatural  throbs  of  the 
pulse  and  of  the  breathing,  and  in  the  second  place  the  pupils  of  the 
eye  are  irregular  in  their  contraction  on  exposure  to  the  light.  The 
pupil  of  the  right  eye  scarcely  moved  at  all,  and  the  left  one  contracted 
irregularly.  The  contraction  was  irregular  all  round.  What  we  call 
eccentric  pupilary  contraction.  This  indicates  an  injury  to  the  base 
of  the  brain,  disturbing  the  breathing  and  disturbing  the  pulse  rate. 
It  is  due  to  an  injury  of  that  character,  shock  to  the  central  nervous 
system,  which  is  the  brain  and  spinal  cord."  * 

Q.  "What  will  be  the  probable  result  of  this  shock  and  this  injury 
to  the  eye?" 

A.  "It  interferes  with  the  steadiness  of  her  movements  and  with 
her  strength  and  with  her  ability  to  sit  quietly  and  observe  new 
scenes,  and  a  little  noise  in  an  unexpected  quarter  will  throw  her  out 
of  condition.  The  nervous  manifestations  would  show  also  in  the 
exaggerated  muscular  reflexes." 

Q.  "You  were  speaking  of  the  contraction  of  the  eye,  etc.  What 
danger,  if  any,  would  there  be  of  loss  or  impairment  of  the  sight?" 

A.  "There  is  already  impairment  of  the  sight  from  that  cause  in  the 
right  eye,  shrinkage  of  the  optic  nerve,  which  is  by  some  called  wast- 
ing, but  what  I  would  call  atrophy — that  has  already  set  in." 

The  evidence  of  this  witness  as  to  the  Injury  to  the  eye  objected 
to  by  counsel  for  defendant  on  the  ground  that  there  is  no  allegation 
of  injury  to  the  eye  In  the  petition  or  amended  petitions;  objection 
overruled;  exception  for  defendant. 

J  By  the  court:  "The  record  speaks  for  itself  on  that." 

\  By  the  witness:  "I  have  not  said  that  there  was  any  Injury  to  the 


eye." 


By  the  court:  "I  understand  your  testimony." 
The  defendant,  after  this  testimony  was  admitted,  moved  for  a  con- 
tinuance on  the  ground  of  surprise  as  no  injury  to  the  eye  was  alleged 
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in  the  petition.  The  court  overruled  the  motion,  but  offered  to  allow 
the  defendant  to  have  an  expert  surgeon  and  physician  to  make  further 
examination  of  the  plaintiff,  which  the  defendant  declined.  The  courts 
at  the  conclusion  of  the  evidence,  gave  the  Jury  this  instruction: 

"In  estimating  the  damages  to  the  plaintiff  the  jury  are  not  to  con- 
sider any  specific  injury  to  the  head  or  eyes  of  the  plaintiff,  and  the 
evidence  in  relation  thereto  should  only  he  considered  by  the  Jury 
to  whatever  extent  it  may  bear  on  the  nervous  shock,  which  the  plain- 
tiff claims  to  have  sustained  by  reason  of  the  collision." 

It  is  insisted  for  the  defendant  that  the  court  erred  in  admitting  the 
evidence  referred  to  and  that  the  error  was  not  cured  by  the  Instnic- 
tion  which  the  court  gave.  In  L.  &  N.  R.  R.  Co.  v.  Richmond,  23  Ky. 
Law  Rep.,  2395,  the  plaintiff  was  a  passenger  on  a  railroad  train  and 
was  injured  in  a  collision.  She  alleged  in  her  petition  that  in  the 
collision  she  was  greatly  injured  in  her  person;  the  muscles  of  her 
shoulders  were  greatly  torn  and  lacerated  and  she  was  greatly  bruised 
in  her  person,  especially  in  her  arms  and  side.  On  the  trial  she  was 
permitted  to  show,  over  the  objection  of  the  defendant,  that  her  spinal 
cord  and  eyes  were  injured.  The  court  told  the  jury,  when  the  testi- 
mony was  given,  that  they  could  not  consider  any  injury  to  her  eyes 
as  an  item  on  which  to  fix  damages,  but  might  consider  that  fact  only 
to  show  an  injury  to  the  spine.  When  the  case  was  finally  submitted 
to  the  jury,  the  court,  by  a  written  instruction,  eliminated  any  com- 
pensation for  the  injury  to  the  eyes.  On  appeal  to  this  court  the 
judgment  was  affirmed.    The  court  said: 

"The  spinal  cord  might  be  reasonably  expected  to  be  injured  on 
complaint  of  injury  to  the  back.  It  is  evident  that  the  theory  of  the 
court  in  admitting  proof  of  injury  to  the  eyes,  and  then  excluding 
that  injury  from  the  consideration  of  the  jury  in  estimating  damages, 
WIS  that  it  might  be  shown,  reasoning  from  effect  back  to  cause,  that 
the  spinal  cord  was  injured,  as  was  demonstrated  by  proof  of  the  re- 
sultant defect  to  the  eyes  shown.  There  was  not  claimed  a  direct 
injury  to  the  eyes,  but  this  was  a  resultant  Injury  from  the  Injury  to 
the  spinal  cord,  located  in  the  back,  of  which  the  appellant'?  counsel 
had  notice,  as  is  shown  by  the  affidavit  filed  some  time  before  the 
trial." 

In  International  and  Great  Northern  Railroad  Co.  v.  Thompson,  37 
S.  W.,  24,  the  plaintiff  charged  an  Injury  to  the  spine,  and  on  the 
trial,  was  allowed  to  show  an  impairment  of  vision  as  part  of  the 
injury.  The  court  instructed  the  jury  that  they  might  consider 
the  injury  to  the  eye  in  fixing  the  damages.  The  judgrment  was 
reversed  on  the  ground  that  the  instruction  was  erroneous,  but 
the  opinion  in  effect  holds  that  the  evidence  was  admissible;  at  least 
it  does  not  hold  that  the  evidence  was  improperly  admitted,  and  only 
holds  that  the  instruction  was  erroneous. 

In  the  case  of  Wilkins  v.  Nassau  Newspaper  Co.,  90  N.  Y.  S..  678, 
evidence  was  admitted  that  the  plaintiff  had  locomoter  ataxia,  and  th* 
Instructions  of  the  court  to  the  jury  were  in  substance  the  same  as  In 
the  Thompson  case;  the  judgment  was  reversed  for  the  error  in  the 
charge  to  the  jury,  and  to  this  the  attention  of  the  court  was  mainly 
directed.  In  Chesapeake,  &c..  R.  R.  Co.  v.  Hanmer,  66  S.  W..  375, 
and  L.  &  N.  R.  R.  Co.  v.  Roney,  32  Ky.  Law  Rep.,  1326,  the  court  had 
before  it  what  the  plaintiff  might  recover  for  under  the  allegations  of 
the  petition,  but  that  is  not  the  question  in  this  case.  The  question 
Is  what  evidence  was  competent  to  sustain  the  allegations  of  the 
plaintiff's  petition.  She  alleged,  in  her  petition,  that  she  w?s  injured 
in  her  womb;  in  her  ovaries;  in  her  bowels;  that  she  had  frequent 
micturition,  and  that  she  had  sustained  a  shock  to  her  nervous  sytem. 
A  diseased  condition  must  be  manifested  by  outward  symptoms.  If 
the  plaintiff  had  been  unable  to  show  any  external  manifestations  of 
the  injuries  of  which  she  complains,  the  jury  would  reasonably  con- 
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elude  that  she  was  not  ss  badly  hurt  as  she  alleged.  If  she  b*d 
shown  that  she  had  suffered  from  insomnia  since  the  accident,  and  had 
been  a  healthy  woman  up  to  that  time,  it  would  have  been  some  evi- 
dence of  a  nervous  derangement.  A  nervous  shock  often  shows  Itself 
in  the  eyes;  and  if  the  plaintiff's  eyea  had  remained  normal  it  would 
have  been  some  evidence  that  the  nervous  shock  was  not  very  serious. 
Where  specific  injuries  are  sued  for,  any  external  symptoms  which 
are  evidence  of  the  'injury  may  properly  be  admitted,  for  it  Is  only  by 
the  external  s^inptoms  that  an  internal  injury  may  be  judged.  As 
the  injury  to  the  eye  was  not  sued  for  the  court  properly  excluded  It 
from  the  consideration  of  the  jury  in  fixing  damages;  but  as  it  fur- 
nished some  evidence  of  the  internal  injury  of  which  she  complains, 
the  proof  was  properly  allowed  to  go  to  the  jury. 

The  plaintiff  should,  by  his  pleadings,  apprise  the  defendant  what 
Injury  he  seeks  to  recover  for;  but  the  evidence  by  which  he  will  es- 
tablish the  injury  need  not  be  indicated  by  the  pleading.  A  fact,  though 
not  in  issue  is  relevant  when  It  is  or  probably  may  have  been  the 
cause  of  a  fact  in  issue  or  the  effect  of  it.  '  (Stephens  on  Evidence, 
art.  2.)  EJv^dence  which  conduces,  though  but  slightly,  to  prove  a  fact 
in  issue  or  to  repel  a  presumption  which  might  otherwise  arise  favor- 
able to  the  opposite  party  is  admissible,  and  in  case  of  doubt  the  evi- 
dence should  not  be  excluded.  (Shannon  v.  Kinney,  1  Mar.,  3;  Holt 
V.  Crume,  Lltt.  Sel.  Cas.,  500.)  The  record  shows  that  the  defendant 
filed  affidavit  on  the  ground  of  surprise,  but  the  affidavit  is  not  in  the 
transcript  and  we  must  presume  that  the  court  ruled  correctly  in  re- 
fusing to  continue  the  case  in  the  absence  of  the  evidence;  and  as  the 
testimony  related  to  a  condition  then  discoverable  by  a  physician,  we 
cannot  see  that  the  court's  offer  to  allow  a  further  examination  of 
the  plaintiff  by  a  physician  did  not  afford  the  defendant  a  full  oppor- 
tunity to  get  the  truth  before  the  jury.  After  declining  this  offer 
the  defendant  introduced  on  the  trial  a  physician  who  had  examined 
her  and  testified  that  he  could  see  nothing  wrong  with  her  eyes. 

Judgment  affirmed. 


FISHER  V.  LOTT,  &c. 
(Filed  May  28,  1908— Not  to  be  reported.) 

1.  Wills — ConstructTon  of — By  Court  of  Last  Resort — The  appellee 
was  one  of  ten  children  who  took  the  land  in  question  from  a  will  by 
her  father,  which  excluded,  by  expression,  her  husband,  she  being 
vested  with  a  life  estate,  with  remainder  to  her  children.  Her  father 
died  in  1857.  The  controversy  arises  over  the  expression  in  the  w^lU 
''should  any  of  the  children  of  W.  W.  Southgate  die  without  issue  and 
unmarried,  their  part  to  go  to  the  remiiining  brothers  and  sisters  ani 
their  descendants.' 

2.  Same — This  clause  was  construed  by  this  court,  in  1865,  in  pre- 
cisely the  same  state  of  case  as  this,  in  the  matter  of  another  child 
of  Southgate,  who  took  under  the  will.  In  that  case  the  court  held 
that  upon  the  birth  of  a  child,  the  remainder  then  vested,  and  upon 
his  death  it  passed  to  his  heir-at-law;  that  the  condition  in  the  devise 
above  quoted  should  be  construed  to  mean  that,  upon  her  marriage 
and  subsequent  issue,  the  contingency  happened,  and  the  estate  was 
no  longer  defeasible. 

3.  Same — Deed — Mrs.  L's  conveyance  of  the  property  in  which  her 
husband  and  only  child  joined,  was  sufficient  to  pass  title. 

P.  M.  Tracy  for  appellant, 
vol.  33—39 
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Sidney  Arthur  for  appellees. 

Appeal  from  Kenton  Circuit  Court,  Common  Law  and  Equity  Di- 
Tision. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  aflOrming. 

Appellant,  Nannie  S.  Lott,  is  a  daughter  of  W.  W.  Southgate,  de- 
ceased, who  was  a  son  of  Richard  Southgate,  St.,  of  Covington.  The 
latter  died  testate,  In  Kenton  county,  about  July,  1857.  By  his  will, 
which  was  duly  probated,  he  devised  a  large  estate  to  his  children  and 
grandchildren,  by  names  or  classes,  among  the  latter  being  a  devise 
to  each  of  the  ten  children  of  his  deceased  son,  W.  W.  Southgate. 
This  devise  was  to  some  of  the  ten  by  name,  as  to  whom  he  specified 
the  estate  they  took,  and  as  to  others,  who  were  then  infants,  the  de- 
vise was  to  them  in  severalty  as  a  class^  The  clause,  Which  has  now 
become  the  subject  of  this  suit  for  construction,  reads  as  follows: 

"I  give  and  bequeath  to  Thomas  D.  Kennedy  and  George  M.  South- 
gate  one-sixth  part  of  said  real  estate  for  the  use  and  benefit  of  the 
children  of  William  W.  Southgate,  my  deceased  son,  to  be  equally 
divided  between  them,  but  subject  to  the  following  restrictions: 

"That  said  trustees  will  hold  one-tenth  part  of  said  real  estate  for 
the  use  and  benefit  of  Laura  Walker  for  her  life,  and  at  her  death  re- 
mainder to  her  children.  That  said  trustees  will  hold  one-tenth  of 
said  real  estate  in  trust  for  the  children  of  Samuel  J.  Walker,  by  his 
wife  Martha.  That  said  trustees  will  hold  one-tenth  of  said  real  estate 
for  said  Adeliza  Arthur  for  life,  remainder  to  her  children,  paying 
over  to  said  Laura  Grant  and  Adeliza  Arthur  the  rents  and  profits 
of  said  real  estate  for  their  separate,  sole  and  exclusive  use.  The 
real  estate  herein  conveyed  to  said  Laura  and  Adeliza  to  be  free  from 
all  right  to  curtesy  or  control  of  their  husbands.  One-tenth  in  trust 
for  Richard  Southgate,  one-tenth  in  trust  for  each  of  the  other  chil- 
dren (one  of  whom  is  the  appellee,  Nannie  S.  Lott),  to  be  conveyed 
to  them  on  their  arrival  at  age.  The  conveyance  to  the  daughters 
for  life,  remainder  to  their  children,  and  to  their  sole  and  separate 
use.  ♦  ♦  ♦  Should  any  of  the  children  of  W.  W.  Southgate  die  without 
issue  and  unmarried,  their  part  to  go  to  their  remaining  brothers  and 
sisters  and  their  descendants." 

Nannie  Southgate,  one  of  the  ten  children  of  W.  W.  Southgate,  ar- 
rived at  age,  was  married  to  appellee,  George  G.  Lott,  by  whom  she 
has  had  one  child,  the  appellee,  George  S.  Lott.  The  proceeds  of  the 
devise  to  her  were  Invested  in  a  parcel  of  ground  in  Covington,  de- 
scribed in  the  petition  and  contract  herein.  She  and  her  husband  and 
son  contracted  to  sell  the  lot  to  appellant,  and  tendered  their  general 
warranty  deed  signed  by  all  three  of  the  Lotts.  The  purchaser  de- 
clined to  accept  the  deed,  under  the  fear  that  Mrs.  Lott's  interest 
being  only  a  life  estate,  and  her  husband  being  excluded  by  the  ex- 
pression in  the  will  impressing  this  devise  as  sole  estate  of  the  female 
devisee,  the  fee  would  be  only  contingently  vested  until  her  death, 
when  if  she  should  survive  her  son,  the  deed  tendered  would  not 
convey  the  complete  title.  The  circuit  court  held  that  the  deed  was 
sufficient  to  pass  the  whole  estate,  and  the  purchaser  appeals. 

It  is  admitted  that  Mrs.  Lotl  took  only  a  life  estate  under  the  will, 
with  remainder  to  her  children.  But  the  principal  ground  of  conten- 
tion lies  in  the  clause  "should  any  of  the  children  of  W.  W.  South- 
gate  die  without  issue  and  unmarried,  their  part  to  go  to  their  remain- 
ing brothers  and  sisters  and  their  descendants." 

The  item  of  the  will  above  copied  was  before  this  court  for  con- 
struction in  1865.  (Kennedy  v.  Arthur,  3  Ky.  Opin.,  466.)  There  the 
daughter  of  W.  W.  Southgate,  Mrs.  Adeliza  Arthur,  had  died,  but  hav- 
ing been  married,  and  having  had  a  child  bom  of  that  marriage,  who 
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preceded  her  In  death,  the  question  was  what  became  of  the  title  to 
the  lot  devised  to  her.  This  court  held  that,  upon  the  birth  of  her 
child,  the  remainder  then  vested,  and  upon  his  death  it  passed  to 
his  heir-at-law;  that  the  condition  in  the  devise  "die  without  issue 
and  unmarried,"  should  be  construed  to  mean  that  upon  her  marriage 
and  subsequent  issue  the  contingency  happened,  and  the  estate  was 
no  longer  defeasible. 

Mrs.  Lott's  relation  is  precisely  that  of  Mrs.  Arthur,  and  Mrs. 
Arthur's  son  and  George  S.  Lott  occupy  also  the  same  relation  in 
ownership  of  the  devised  parcels  of  land. 

Without  the  benefit  of  the  learned  opinion  above  cited  we  might 
have  had  great  difficulty  in  reaching  the  same  conclusion  as  was  there 
attained  by  the  court.    The  court  then  said  of  its  own  conclusions: 

"While  we  admit  that  we  feel  with  neither  mathematical  certainty 
nor  full  assurance,  that  we  have  followed  the  true  clue  to  this  testa- 
mentary labyrinth,  we  are  satisfied  that  it  is  the  best  which  we  could 
adopt  with  any  assurance  approaching  judicial  confidence.  The  con- 
struction we  have  adharmonizes  the  whole  will — any  other  would 
make  some  of  Its  provisions  motionless,  inconsistent  and  absurd." 

The  court,  in  construing  the  language  set  out  in  this  opinion  re- 
courses, as  will  be  inferred  from  the  foregoing  excerpt,  to  other  pro- 
visions of  somewhat  similar  nature,  wherein  it  was  thought  a  gen- 
eral, uniform  purpose  of  the  testator  was  discoverable  with  reference 
to  all  his  children,  including  grandchildren. 

If  Mrs.  Lott  were  now  -deceased,  there  would  be  no  difficulty  at  all 
in  following  identically  the  opinion  in  Kennedy  v.  Arthur,  supra. 
Nor  do  we  experience  any  In  so  far  as  that  opinion  went,  or  could  go. 
The  deed  tendered  would  convey  Mrs.  Lott's  life  estate — her  inter- 
est being  no  longer  contingent.  It  would  also  convey  the  vested  re- 
mainder of  George  S.  Lott. 

The  foregoing  objection  is  the  only  one  raised  in  the  circuit  court 
or  in  this  court.  Appellant  seems  content  with  the  title,  if  the  trouble 
ra-sed  by  his  fears  respecting  the  defeasibility  of  Mrs.  Lott*s  estate 
and  the  consequent  danger  of  her  sisters  or  brothers  taking  as  revers- 
ioners, is  dispelled.  Deciding  only  the  question  presented,  t'lnd  which 
was  the  only  one  raised  in  and  decided  by  the  circuit  court,  we  hold 
that  appellant's  objection  is  not  well  taken. 

Whatever  doubt  we  may  have  had  concerning  the  construction 
placed  upon  this  clause  of  the  will  is  resolved  in  favor  of  that  con- 
sistency which  ought  to  prevail  In  the  opinions  of  the  court  concern- 
ing identical  matters,  particularly  where  the  title  to  real  estate  is 
involved,  and  upon  the  faith  of  which  previous  opinion  the  public 
may  have  been  led  into  a  sense  of  security  in  trafficing  in  these  * 
titles,  relying  upon  the  presumption  that  when  once  authoritatively 
construed  ky  the  court  of  last  resort  of  the  State,  that  construction 
ii  conclusive. 

The  judgment  is  affirmed. 


BROUGHTON  v.  SAYLOR,   &c. 
(Filed    May    28,    1908— To    be    reported.) 

1.  Co-Sureties — Indemnity — Contribution — Obstruction  of  Rights — 
Release  of  Liability — Where  a  co-surety  in  a  forthcoming  bond  be- 
came a  surety  in  the  supersedeas  bond,  he  thereby  obstructed  the 
right  of  his  co-surety  in  the  forthcoming  bond  to  take  steps  to  pro- 
tect himself  as  such  surety,  and  by  this  act  relieved  the  co-surety 
in  the  forthcoming  bond  from  all  liability  to  him  for  indemnity 
or  contribution. 
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2.  Same — ^Rights  of  Co-Sureties — Interference  Therewith — Ttere 
is  no  substantial  difference  between  the  legal  effect  of  an  obstruction 
of,  or  interference  with,  the  rights  of  the  surety  by  the  creditor,  and 
an  obstruction  or  interference  with  the  rights  of  the  surety  by  the 
act  of  another  person,  who  might  otherwise  have  looked  to  the 
surety  for  contribution  or  indemnity  if  there  had  been  no  obstruc- 
tion. 

N.  J.  Weller  and  Weller  &  Points  for  appellant. 

Wm.  Low  and  E.  N.  Ingram  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the   court  by  Judge  Carroll,   affirming. 

The  appellant  and  appellee,  Ingram,  were  the  sureties  in  a  forth- 
coming bond  executed  by  S.  W.  Saylor  and  Andy  Broughton  in 
February,  1904,  in  a  suit  of  J.  J.  Durham  against  them.  In  October, 
1904,  Judgment  was  rendered  in  the  action  in  which  the  bond  was 
executed  against  the  defendants  Saylor  and  Andy  Broughton,  who 
were  the  principals  in  the  forthcoming  bond.  The  defendants  pro- 
secuted an  appeal  from  that  Judgment  to  this  court,  and  executed, 
In  January,  1905,  a  supersedeas  bond  with  the  appellant,  Henry 
Broughton  and  one  Knuckles,  as  sureties  therein.  Subsequently,  the 
appeal  was  dismissed  by  this  court,  and,  therefore,  in  proceed- 
ings against  the  sureties  in  the  forthcoming  bond,  Henry  Brough- 
ton was  required  to  pay  the  value  of  the  property  for  which  the 
forthcoming  bond  was  executed.  After  Broughton  satisfied  the 
damages  growing  out  of  his  suretyship  in  the  forthcoming  bon<}, 
he  brought  this  action  for  contribution  against  his  co-surety  Ingram. 
From  a  Judgment  dismissing  his  petition,  this  appeal  is  prosecuted. 

There  is  some  conflict  in  the  evidence  as  to  whether  or  not  S. 
W.  Saylor  and  Andy  Broughton,  the  defendants  in  the  action  in 
which  the  forthcoming  bond  was  executed,  had  any  property  sub- 
ject to  execution  at  the  time  the  Judgment  against  them  was  ren- 
dered in  October^  1904,  or  at  tne  time  the  supersedeas  bond  was 
executed  in  January,  1905.  But  the  weight  of  the  evidence  sup- 
ports the  conclusion  that  soon  after  the  execution  of  the  forthcom- 
ing bond,  they  disposed  of  the  property  released  by  its  execution, 
and  had  little  or  no  property  subject  to  execution,  either  in  October, 
1904,  or  January,  1905.  So  that,  if  the  judgment  had  not  been 
ruperbeded.  it  Is  fair  to  assume  that  Broughton  and  Ingram,  as 
suretie.4  in  the  forthcoming  bond,  would  have  been  compelled  to 
satisfy  the  same,  and  that  neither  of  them  could  have  collected  the 
amount  paid  from  the  principals  in  the  bond.  If  the  principals  in 
the  forthcoming  bond  had  been  solvent  when  the  supersedeas  bond 
was  executed,  it  is  conceded  that  Broughton.  as  surety  in  the  super- 
sedeas bond,  could  not  look  for  contribution  to  Ingram  as  co-surety 
In  the  torfhcoming  bond;  because  the  execution  of  the  supersedeas 
bond  would  have  been  prejudicial  to  Ingram  in  that  it  prevented 
him  from  lool^iog  to  the  principals  for  indemnity  or  from  having 
their  property  subjected  to  the  payment  of  the  amount  dup  on  the 
forthcoming  bond.  But,  as  this  state  of  case  is  not  presented,  the 
question  may  be  disposed  of  as  if  Ingram  was  not  prejudiced,  look- 
ing at  the  ma  Iter  from  a  flnancial  standpoint,  by  the  execution  of 
the  supeisedeas  bona.  The  controversy  then  narrows  down  to  the 
single  question,  whether  or  not,  under  these  circumstances,  Brough- 
ton, by  enabling  the  judgment  defendant  to  stay  proceedings  upon 
the  Judgment,  rendered  himself  liable  for  the  full  amount  of  the 
forthcoming  bond.    If  the  supersedeas  bond  had  not  been  executed, 
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it  is  of  course  clear  that  Broughton,  as  surety  in  the  forthcoming 
bond,  could  recover  from  his  co-surety,  Ingram,  one-half  the  amount 
that  he  was  required  to  pay.  When  the  Judgment  was  rendered 
In  the  lower  court,  the  judgment  creditor,  except  for  the  execution  of 
the  supen^edead  bend,  could  have  at  once  proceeded  to  coUe'^t  his 
debt  from  the  sureties  in  the  forthcoming  bond.  And  the  sureties, 
if  they  had  then  satisfied  the  bond,  could  at  once  have  proceeded 
against  the  suieties  for  indemnity;  but  the  execution  of  the  super- 
sedeafo  bond  stayed  all  proceedings  upon  the  judgment.  It  pre- 
vented any  steps  being  taken  to  enforce  its  collection.  Nor  could 
the  sureties  in  the  forthcoming  bond  thereafter,  or  while  the  super- 
sedeas was  in  force,  take  any  action  to  protect  their  interests.  And 
when,  by  the  execution  of  the  supersedeas  bond,  Broughton  ob- 
structed the  right  of  his  co-surety  in  the  forthcoming  boud,  to 
take  any  steps  to  protect  himself,  he  thereupon  and  by  this  act  re- 
lieved the  co-surety  in  the  forthcoming  bond  from  all  liability  to  him 
for  iruU.mnity  or  contribution.  The  fact  that  Broughton  was  surety 
In  the  forthcoming  bond,  and  that  as  such  surety  he  was  obliged  to 
satisfy  the  judgment,  does  not  affect  the  question,  because  if  Ingram 
had  lieen  required  to  pay  it,  he  might  have  recovered  from  Henry 
Broughton  the  amount  he  was  compelled  to  pay.  >And  so  it  fol- 
lows that  having  paid  the  bond,  Broughton  can  not  look  to  Ingram 
for  contribution.  If  the  judgment  creditor  had  made  any  arrange- 
ment with  the  judgment  debtors,  by  which  an  extension  of  time 
was  granted  to  them,  or  had  placed  himself  in  a  position  by  which 
he  was  prevented  from  enforcing  the  collection  of  his  debt,  or  nail 
in  any  way  Interfered  with  the  right  of  the  sureties  to  protect  them- 
selves, his  action  would  have  released  the  sureties.  Thus,  it  is 
said  in  Sneed  v.  White,  3  J.  J.  Mar.,  525: 

"Any  settled  agreement  or  active  interference  by  the  obligee 
whereby  the  surety  may  be  injured  or  subjected  to  increased  risk, 
or  deprived  of  or  suspended  in  the  assertion  of  his  equitable  right 
to  force  the  obligee  to  sue  the  principal,  or  of  his  right  to  pay  the 
debt  and  occupy  the  attitude  in  equity  of  the  obligee,  will  release 
the  surety.  Any  act  of  the  creditor  which  entitles  the  principal 
obligor  to  indulgence,  after  the  debt  shall  have  become  due  accord- 
ing to  the  terms  of  the  orlgrinal  contract,  will  in  equity  discharge  a 
surety  who  has  not  consented  to  the  indulgence;  and  his  consent 
can  not  be  inferred  from  his  silence  or  neutrality;  but /must  be 
evinced  by  some  positive  act.  A  stay  of  execution  by  the  creditor 
after  a  levy  of  it  on  the  property  of  the  principal  debtor  will  exone- 
rate the  surety.  •  •  •  It  is  not  material  whether  the  prop- 
erty so  exempted  was  sufficient  to  discharge  the  whole  debt  or  not. 
It  is  the  fact  that  the  creditor  interfered  and  thereby  increased 
the  risk  of  the  surety,  and  not  the  extent  of  the  injury  resulting 
from  his  act  which  will  relieve  the  surety  from  his  liability  in  equity. 

"To  make  the  right  to  relief  depend  on  the  degree  of  Injury,  would. 
In  the  language  of  Loughborough,  in  Rees  v.  Barrington,  'lead  to 
a  vast  Variety  of  speculations  upon  which  no  sound  principle  could 
be  built.'" 

The  principle  announced  in  this  case  has  been  approved  in  a 
long  line  of  decisions,  among  which  may  be  noticed:  Preston  v. 
HenYiing  &  Speed,  6  Bush,  556:  Mays  v.  Lane,  116  Ky.,  566;  Struss 
T.  Masonic  Savings  Bank,  89  Ky.,  61;  Tudor  v.  Goodloe.  1  B.  Mon., 
322;   Ross  v.  Clore,  3  Dana,  189;   Sparks  v.  Hall,  4  J.  J.  Mar.,  35. 

In  our  opinion,  when  Broughton,  by  the  execution  of  the  super- 
sf^cas  bond,  prevented  the  Judgment  creditor  from  collecting,  or 
attempting  to  collect,  his  judgment,  it  had  the  same  effect  on  the 
sureties  in  the  forthcoming  bond  as  similar  conduct  on  the  part  of 
the  judgment  creditor  would  have,  and  resulted  in  releasing,  so  far 
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as  Broughton  was  concerned,  the  surety  in  the  forthcoming  bond. 
We  are  unable  to  perceive  any  substantial  difference  between  the 
legal  effect  of  an  obstruction  of,  or  Interference  with,  the  rights 
of  the  surety  by  the  creditor  and  an  obstruction  or  Interference  with 
the  rights  of  the  surety  by  the  act  of  another  person  who  might 
otherwise  have  looked  to  the  surety  for  contribution  or  indemnity 
ff  there  had  been  no  obstruction. 

In  either  case  the  injury  to  the  surety  is  the  same. 

In  Brandenburg  v.  Flynn,  12  B.  Mon.,  397,  an  execution  against 
Tracy  was  replevied  with  Hulsey  and  Joseph  Brandenburg  as  sure- 
ties. Afterwards,  the  execution  defendant,  Tracy,  enjoined  the  col- 
lection of  the  debt,  and  executed  an  injunction  bond  with  Flynn  as 
surety.  Flynn  being  compelled  to  pay  the  debt,  brought  an  action 
against  Brandenburg,  the  surety  in  the  replevin  bond,  seeking  either 
re-imbursement  or  contribution.  In  considering  the  case,  and  deny- 
ing the  relief  sought,  the  court  said: 

"We  know  of  no  case  in  which,  on  the  ground  of  either  contri- 
bution among  co-sureties  or  of  substitution  to  the  securities  of  the 
creditor,  a  subsequent  surety,  coming  in  aid  of  the  debtor  alone, 
without  request  or  concurrence  of  the  original  sureties,  and  in  the 
regular  course  of  the  remedy  for  coercing  the  debt  from  him  alone, 
or  for  the  purpose  of  obstructing  its  collection  by  his  own  separate 
proceeding,  and  for  his  own  benefit,  has  obtained  in  equity  either 
partial  or  full  re-imbursement  from  the  prior  sureties.  On  the 
contrary  the  doctrine  established  by  the  adjudged  cases,  and  as  we 
think  in  conformity  with  the  true  principles  of  equity,  is,  that  if 
under  such  circumstances  a  prior  surety  Is  compelled  to  pay  the 
debt,  he  thereby  becomes  entitled  by  substitution  to  the  rights  of 
the  creditor  against  the  subsequent  surety  to  the  whole  extent  of 
the  payment  made  and  of  the  obligation  of  the  subsequent  surety; 
which  precludes  all  right  on  the  part  of  the  subsequent  surety,  should 
the  debt  be  coerced  from  him,  to  claim  re-imbursement  from  the 
prior  surety." 

In  Kellar  v.  Williams,  10  Bush,  216.  an  execution  against  Mount 
was  replevied  by  him  with  Williams  as  surety.  Upon  the  maturity 
of  the  bond,  and  after  an  execution  had  issued  thereon.  Mount  pros- 
ecuted an  appeal  from  the  judgment  upon  which  the  execution  issued 
and  executed  a  supersedeas  bond  with  Kellar  as  surety.  The  jud?;- 
ment  of  the  lower  court  having  been  affirmed,  Williams  was  required 
to  pay  the  debt,  and  thereupon  brought  an  action  against  Keller 
to  recover  the  full  amount  so  paid.  In  the  opinion  holding  that  Wil- 
liams was  entitled   to   the   relief,   the   court   said: 

"The  doctrine  of  substitution  is  founded  alone  upon  principles  of 
equity  and  justice;  and  when  this  debt  was  in  a  condition  to  be 
made  out  of  the  property  of  the  principal  debtor,  Keller  Inter- 
posed his  conditional  obligation  to  pay  the  money,  thereby  causing 
this  loss  to  Williams;  and  there  is  no  reason  why  equity  should  not 
Intervene  by  substituting  Williams  to  the  rights  of  the  original 
creditor,  so  as  to  enable  him  to  compel  Keller  to  pay  only  what 
he  had  undertaken  by  his  conditional  obligation  to  pay." 

It  is  true  that  in  these  cases  the  rights  of  the  prior  sureties  were 
prejudiced  by  the  execution  of  the  bonds  delaying  the  collection 
of  the  debts;  as  when  the  delay  bonds  were  executed  the  principal 
debtors  had  property  out  of  which  all  or  a  part  of  the  debts  might 
have  been  paid.  But  the  decisions  are  not  rested  distinctly  upon 
this  ground,  but  more  particularly  upon  the  ground  that  the  rights 
of  prior  sureties  were  obstructed  by  the  execution  of  the  subsequent 
bonds. 

The  solvency  or  insolvency  of  the  judgment  debtors,  who  lyere 
principals  in   the  forthcoming  bond,  does  not  enter  into  the  case. 
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It  is  not  material  whether  they  were  solvent  .yr  not.  We  think  this 
case  should  be  governed  by  the  same  principles  that  apply  as  be- 
tween a  creditor  and  a  surety.  If  the  judgment  creditor  in  this 
case  had  put  it  out  of  his  power  to  collect  or  attempt  to  collect  his 
judgment,  it  is  manifest  that  his  act  would  have  released  the  sure- 
ties in  the  forthcoming  bond,  and  this,  without  reference  to  the 
solvency  or  insolvency  of  the  principals  in  the  bond.  And  so 
when  Broughton  executed  the  supersedeas  bond,  the  extension  of 
time  that  was  granted  the  judgment  debtors  by  the  execution  of  this 
bond  released  from  liability  as  to  him  the  sureties  in  the  forth- 
coming bond.  His  act  effectually  stayed  all  proceedings  upon  the 
Judgment  and  prevented  the  judgment  creditor  from  collecting  his 
Judgment  and  also  hindered  the  sureties  in  taking  any  steps  to  pro- 
tect their  interests.  The  execution  of  the  supersedeas  bond  was 
an  independent  act  upon  his  part  by  which  he  assumed  unequivo- 
cally the  payment  of  the  debt  in  the  event  the  judgment  should  be 
affirmed,  Ingram  did  not  request  or  procure  the  execution  of  the 
supersedeas  bond,  or  waive  his  right  to  insist  that  its  execution  re- 
lieved him  from  liability.  Ingram  was  one  of  the  attorneys  for  the 
defendants  in  the  judgment,  and  there  is  evidence  tending  to  show 
that  as  such  attorney,  he  believed  the  judgment  should  be  reversed, 
and  entertaining  this  opinion  he  advised  an  appeal  and  probably 
the  execution  of  a  bond  to  stay  proceedings  upon  the  judgment  pend- 
ing the  appeal.  This  advice  was  tendered  in  his  capacity  as  at- 
torney. He  did  not  request  or  urge  the  execution  of  the  superse* 
deas  bond  in  his  relation  as  surety  on  the  forthcoming  bond,  and  his 
action  as  attorney  did'  not  have  the  effect  of  estopping  him  from 
interpbsing  the  defense  that  the  execution  of  the  supersedeas  bond 
released  him  from  liability  on  the  forthcoming  bond.  If,  as  surety 
In  the  forthcoming  bond,  he  had  requested  or  procured  Broughton 
to  execute  the  supersedeas  bond,  it  might  be  urged  with  great  force 
that  he  would  be  jointly  and  equally  liable  with  Broughton,  upon 
the  principle  announced  in  the  Brandenburg  and  Keller  cases  supra 
that  "all  persons  who  are  bound,  although  by  different  instruments, 
executed  at  different  times,  for  the  same  debt  or  duties  of  the  same 
Individuals,  are  bound  as  co-sureties  to  contribute  to  any  loss 
which  either  may  sustain."  But  this  rule  has  no  application  to  the 
facts  of  this  case;  nor  does  the  circumstance  that  Broughton  was 
a  surety  in  the  forthcoming  bond,  enter  Into  It  in  considering  the 
rights  and  liabilities  of  either  Ingram  or  Broughton,  because 
Brougnton,  In  signing  the  supersedeas  bond,  occupied  as  to  the  forth- 
coming bond  the  same  relation  as  a  stranger  would,  and  is  In  no 
better  position  than  any  other  person  would  be  who  had  signed  as 
nurety  the  supersedeas  bond. 
Wherefore,   the  judgment  of  the  lower   court  is   affirmed. 


WINN,  AS  SHERIFF,  &c.  v.  SCHENCK,  &c. 

(Filed  May  28,  1908— Not  to  be  reported.) 

Wills — Inheritance  Tax — Liability  of  Devisee  Therefor — A  will  was 
made  in  1899  by  a  son  devising  to  his  mother  one-half  his  entire 
estate,  under  a  contract  made  at  the  time  with  his  mother  to  keep 
a  valid  will  at  all  times  devising  to  her  son's  god-son  one-half  of 
the  property  she  received  from  him,  which  3he  made,  and  under 
which  the  god-son  received  the  property  so  devised  by  the  mother. 
The  mother  died  after  the  inheritance  tax  law  of  1906  was  enacted 
In   this   State.    Held — That   at   the   time   the   contract   between    the 
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son  and  mother  was  made,  there  was  no  Inheritance  tax  law  in 
force  in  this  State  and  the  property  received  by  the  god-son  under 
the  ^111  w^s  not  subject  to  the  payment  of  such  tax. 

Will  D.  Jesse  for  appellant. 

Field  McLeod  for  appellee. 

Appeal  from  Woodford  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  affirming. 

This    appeal    involves    the    right    of    the    Commonwealth    to    col- 
lect an  inheritance  tax  under  the  act  of  the  General  Assembly,  ap- 
proved  March  15,   1906,  on  certain  property  to  which  the   appellee, 
Robert  C.  Schenck  became  entitled  upon  the  death  of  Mrs.  Mary  E. 
Greathouse,    in    1906,    after    the    act    in    question   became   operative. 
Several    mlnbr    objections    are    made    by    appellant,    the    sheriff    of 
Woodford  county,  who  was  attempting  to  collect  the  tax,  but  a  dis- 
position of  the  real  question  in  the  case  necessarily  renders   a  de- 
termination  of   these   minor   questions    unnecessary.    Had    the   State 
the  right  to  impose  and  collect  this  tax.     The  history  of  the  trans- 
actions, through  and   under  which   appellee  became  entitled   to  the 
property  in  question,  is  as  follows:   Clarence  R.  Greathouse  was  a  man 
of   considerable   wealth.    In   1899,   while   In   Korea,   he  was   stricken 
with  what  was  regarded  as  a  mortal  disease;  while  in  this  condition, 
*and  recognizing  that  his  recovery  was  unlikely,  he  made  a  will,  devis- 
ing to  his  mother  his  entire  estate.    At  the  same  time,  it  appears 
that  he  desired  to  make  some  provision  for  the  appellee,  who  was 
his   god-son.    He   and   his   mother  thereupon,   simultaneous   with   the 
execution  of  the  will  by  him,  entered  into  a  written  contract,  by  the 
terms  of  which  she  obligated  and  bound  herself  to  make  and  keep 
on  hand  at  all  times  during  her  life  a  valid  will,  by  which  she  devised 
to  appellee  one-half  of  the  property  which  she  received  from  her  son. 
It  was  provided   In  this  contract   that,   should   it  become  necessary, 
Mrs.  Greathouse   might  use  as   much   of  tbe  principal  as   might  be 
necessary  to  enable  her  to  live  in  comfort  and  that  style  becoming  & 
womian  of  her  years  and  station  in  life.    She  made  the  will,  as  she 
agreed  to,  and,  upon  her  death,  appellee  asserted  title  to  one-half  of 
the  property  to  which  he  was  entitled  thereunder. 

For  appellant  it  Is  claimed  that  appellee  is  the  beneficiary  of  the 
bounty  of  Mrs.  Greathouse,  and  that,  therefore,  the  property  is  subject 
to  the  tax;  while,  on  the  other  hand,  it  is  urged  for  appellee  that  he 
receives  this  property  through  the  provisions,  made  for  him  by  bis 
god-father  in  the  contract  with  Mrs.  Greathouse  in  1899. 

If  Clarence  R.  Grea<t house,  instead  of  disposing  of  his  property  by 
will,  and  the  contract  with  his  mother  that  she  should  make  pro- 
vision for  his  god-son,  as  he  did,  had  made  a  will  giving  his  estate  to 
his  mother  for  life,  with  power  to  use  such  of  the  principal  as  might 
be  necessary  for  her  welfare  and  support,  and  with  a  provision  that 
at  her  death  one-half  of  the  remainder  should  go  to  appellee,  he 
would  have  reached  the  same  result  as  that  which  he  did  by  the 
methods  employed.  Had  he  pursued  the  plan  suggested  there  can  be 
no  doubt  but  -that  the  property  would  not  be  subject  to  the  inheri- 
tance tax,  for  it  would  have  gone  to  him  under  the  will  of  Clarence 
R.  Greathouse,  and  not  through  the  boun-ty  of  Mrs.  Mary  B.  Great- 
house.  The  question  is  further  simplified  by  determining  what  would 
have  been  the  rights  of  appellee  i?  Mrs.  Miry  E.  Greathouse  had  vio- 
lated the  contract  which  she  made  with  her  son,  and  failed  to 
make  prevision,  by  will,  for  appellee,  as  she  had  agreed  to  do.  If. 
under  these  circumstances,  he  would  not  have  had  any  enforceable 
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right  against  the  property  which  she  received,  then  it  comes  to 
him  under  the  will  of  Mrs.  Mary  E.  Greathou«e  and  is  liable  for  the 
payment  of  the  tax.  If,  on  the  other  hand,  he  had  a  right  to  and 
could  look  to  the  contract  lien  to  coerce  from  the  estate  of  Mbs. 
Greathouse,  the  payment  of  this  money,  then  the  source  from 
which  he  derived  title,  is  clearly  not  the  will  of  Mrs.  Mary  E.  Great- 
house.  That  one  may  enforce  a  contract  made  for  his  benefit,  though 
not  made  with  him  or  to  him,  has  been  too  often  decided  by  this 
court  to  need  further  consideration  here.  (Allen  v.  Thomas.  3  Met., 
178;  Smith  v.  Smith,  5  Bush,  625,  and  Louisville  &  Nashville  Rail- 
road Co.  V.  Schmidt,  112  Ky.,  717.)  So  that,  had  Mrs.  Mary  E.  Great- 
house  violated  her  contract  which  she  made  with  her  son  for  the 
benefit  of  appellee,  the  latter  would  have  had  a  perfect  right,  after 
she  had  accepted  the  estate  of  her  son,  under  the  terms  of  his  will, 
to  have  enforced  the  contract  which  she  had  violated.  Reading  the 
will  and  contract  together,  as  they  must  be  read,  Mrs.  Mary  E.  Great- 
house  took  in  the  property  of  her  son  a  life  estate,  with  the  power 
to  use  any  part  of  the  principal  that  might  become  necessary,  and 
with  the  express  agreement  that  she  should  devise  to  appellee  one- 
half  of  such  portion  as  should  not  be  consumed  by  her  in  maintain- 
ing and  supporting  herself  in  the  style  and  manner  in  which  her  son 
desired  that  she  should  live.  This  obligation,  on  her  part,  was 
mandatory,  and  she  could  not  avoid  it  if  she  would.  We  have  been 
unable  to  find  any  case  directly  in  point,  nor  are  we  referred  to  any 
such,  but  questions  somewhat  similar  have  arisen  in  other  jurisdic- 
tions where  the  inheritance  tax  laws  have  been  longer  in  force. 

In  the  case  of  Nathaniel  H.  Etoimons  v.  Shaw,  171  Mass.,  410,  the 
Supreme  Court  of  Massachusetts  passed  upon  a  question  somewhat 
similar.  There  one  Thomas  B.  Wales  had  devised  certain  property 
to  his  son.  George  W.  Wales,  for  life,  subject  to  his  disposititm  by 
will,  but  in  the  event  that  he  died  intestate,  with  further  limitations 
as  to  the  fee,  the  son  disposed  of  the  property  by  will,  under  the 
power,  and  £n  inheritance  tax  law  having  been  adopted  after  the 
death  of  his  father,  but  before  his  death,  an  effort  was  made  to  col- 
lect the  tax  from  his  property.  The  court  declined  to  enforce  It,  and 
in  so  doing  said:  "What  is  done  under  a  power  of  appointment  is 
to  be  referred  to  the  instrument  by  which  the  power  is  created  and 
operates  as  a  disposition  of  the  estate  of  the  donor." 

And  the  Supreme  Court  of  New  York,  in  the  case  of  In  Re  Lans- 
ing's Estate,  182  N.  T.,  238,  in  passing  upon  a  similar  question,  held 
that  where  property  was  devised  by  a  man  to  his  daughter  for  life, 
and  after  her  to  her  heirs  at  law,  with  the  power  to  devise  the  re- 
mainder, by  will,  in  such  manner,  and  under  such  limitations,  as 
she  might  desire,  and  the  daughter,  in  the  exercise  of  this  power, 
devised  the  property  to  her  own  daughter  absolutely,  the  daughter's 
will  operated  to  transfer  nothing  that  was  not  given  to  the  heir 
at  law  by  the  grandfather's  will,  and,  as  at  the  time  the  will  of  the 
grandfather  took  effect,  there  was  no  l:iw  imposing  a  transfer  tax, 
the  property  was  not  subject  to  said  tax. 

So  with  the  case  at  bar.  At  the  time  that  the  contract  was  entered 
into  between  Clarence  R.  Greathouse  and  his  mother,  which  se- 
cured to  appellee  one-half  of  the  estate  of  Clarence  R.  Greathouse. 
there  was  no  inheritance  tax  in  force  in  this  State,  and,  consequently, 
the  trial  court  d'd  not  err  in  holding  that  the  property  which  appellee 
received  was  not  subject  to  the  payment  of  said  taxes. 

Judgment  affirmed. 
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BRADLEY  &  GILBERT  v.  JACQUES. 
(Filed   May   28,   1908— Not  to  be   reported.) 

Municipalities — Members  of  City  Council — Contracts  with  City — 
Vailidity — Injunction  by  Taxpayer — Under  Kentucky  Statutes,  sec. 
2768,  part  of  the  charter  of  cities  of  the  first  class,  providing;  that 
"couucilmen  shall  not  be  directly  or  Indirectly  interested  in  any 
conliact  with  the  city,"  &c.,  any  citizen  and  taxpayer  of  such  city 
may  maintain  an  action  to  enjoin  the  payment  of  any  claim  sought 
to  be  enforced  against  the  city  for  supplies  furnished  the  city  under 
a  contract  with  one  of  whom  is  a  member  of  the  city  council. 

CairoU  &  Middleton  for  appellants. 

A.  T.  Burgevin  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Barker,  afllrming. 

This  action  was  instituted  by  the  appellee,  Charles  N.  Jacques, 
to  enjoin  the  payment  by  the  city  of  Louisville,  of  a  bill,  amounting 
to  three  hundred  and  *  fifty  dollars  and  eighty  cents,  claimed  by 
the  Bradley  &  Gilbert  Company,  a  corporation,  to  be  due  for  sup- 
plies sold  and  delivered  to  the  city.  The  Bradley  &  Gilbert  Com- 
p}!iiy  intervened  and  filed  a  petition,  which  was  taken  as  its  answer 
to  the  allegations  of  the  petition  of  the  appellee.  In  sustaining  a 
geicral  demurrer  to  the  answer  of  the  Bradley  &  Gilbert  Company, 
the  chancellor  delivered  an  opinion,  which  clearly  and  lucidly  states 
thu  facts  and  the  proper  conclusions  of  law  arising  therefrom,  and 
we  adopt  it,  as  written,  as  a  part  of  our  opinion  in  this  case.  It  Is 
&3   follows: 

"The  plaintiff,  Jacques,  a  citizen  and  taxpayer  of  the  city  of  Louis- 
ville, seeks  to  restrain  the  city  and  its  ofllcers  from  paying  three 
hundred  and  fifty  dollars  and  eighty  cents  to  the  Bradley  &  Gil- 
bert Company  for  supplies  furnished  the  city  by  said  company,  upon 
the  ground  that  oue  of  the  defendants,  George  B.  Coder,  a  member  of 
tht;  general  council  of  the  city  of  Louisville,  is  a  salaried  bookkeeper 
of  the  Bradley  &  Gilbert  Company.  The  answer  further  shows  that 
said  Coder  is  in  effect  a  stockholder  in  the  Bradley  &  Gilbert  Com- 
r.Miy.  His  stock  has  not  yet  been  paid  for  or  delivered  to  him, 
though  it  has  been  set  aside  and  held  for  him. 

"The  case  is  now  submitted  upon  plaintiff's  motion  for  a  re- 
straining order  as  prayed  for  in  the  petition,  and  also  upon  plaintiff's 
demurr»;r  to  the  answer  of  the  Bradley  &  Gilbert  Company,  which 
shows  that  its  bill  is  for  ordinary  office  supplies  furnished  by  it 
to  the  city  for  the  month  of  January  (with  the  exception  of  one  item) 
upon  oral  orders  as  and  when  needed  by  the  city,  and  at  the  usual 
prices  charged  the  public.  It  does  not  appear  that  Coder  had  any- 
thing to  do  with  making  the  sales,  or  that  he  even  knew  of  them. 
No  charge  of  bad  faith  is  made  against  any  of  the  defendants:  on 
the  contrary,  the  entire  good  faith  of  all  the  defendants  is  not  only 
ccrceded  by  the  plaintiffs,  but  Is  fully  concurred  in  and  adjudged 
to  be  true  by  the  court.  It  has,  however,  been  expressly  decided 
by  the  Court  of  Appeals  that  the  fact  of  the  good  faith  of  the  trans- 
action is  immaterial  under  the  statute. 

"After  prescribing  the  qualifications  of  councllmen  the  city  charter 
provides: 

"  They  (councilmen)  shall  not  be  directly  or  indirectly  interested 
In  any  contract  with  said  city,  or  in  any  application  therefor,  or  a 
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candidate  for  or  hold  any  office  or  employment  for  pay  in  any  com- 
pany 01  corporation  which  holds  or  is  an  applicant  for  any  contract 
with  the  city.  Stockholders  in  corporations  may  be  eligible,  but 
shall  not  vote  on  or  interfere,  directly  or  indirectly,  with  any  mat- 
ter:>  or  questions,  affecting  a  contract  between  such  company  and 
the  city  or  Its  right  or  duty  under  the  same/     (Ky.  Stats.,  sec.  2768.) 

"When  thiF  statute  came  up  for  construction  in  Nunemacher  v. 
City  of  Louisville,  &c.,  98  Ky.,  334,  it  was  contended  that  it  re- 
ferred only  to  the  question  of  the  councilman's  eligibility  to  hold 
his  office,  and  that  it  did  not  affect  the  validity  of  the  contract. 
The  Court  of  Appeals,  however,  overruled  that  contention  in  the 
following   explicit   language: 

"  *In  our  opinion  the  efTect  of  this  section  Is  to  render  void  con- 
tra cis  between  the  city  and  any  person  who  Is  a  member  of  the 
council,  or  between  the  city  and  any  corporation  which  has  a  mem- 
ber of  the  council  for  one  of  Its  officers  or  paid  employes.  When 
so  construed  it  becomes,  in  fact,  merely  declaratory  of  common 
law  principles  on  this  subject.' 

"It  is.  however,  contended  by  the  defendant  company  that  the 
**iYm  'contract,'  as  used  in  the  statute,  does  not  embrace  a  case  of 
this  character,  where  the  goods  have  not  been  ordered  or  bought 
under  a  formal  pre-existing  contract  between  the  city  and  the  cor- 
poration for  the  furnishing  of  supplies,  but  that  this  is  simply  a 
cat^a  where  the  city  goes  out  on  the  market  and  buys  its  daily  sup- 
plies as  it  needs  them,  without  any  previous  contract  having  been 
made  therefor.  And  In  this  connection,  attention  has  been  called 
to  other  provisions  of  the  statute,  which  apply  to  expenditures  and 
contracts  on  behalf  of  the  city.  Among  thjem,  and  the  principal 
one,  is  section  2822,  of  the  Kentucky  Statutes,  which  reads  as  fol- 
lows: 

"  'Whenever  It  becomes  necessary  for  either  of  said  boards  to 
make  an  expenditure  by  a  contract,  written  or  oral,  of  an  amount 
less  than  two  thousand  dollars,  said  contract  must  be  made  with 
the  approval  of  the  mayor  unless  otherwise  provided  by  ordinance. 
When  the  expenditure  is  to  exceed  two  thousand  dollars,  the  con- 
tract shall  not  be  made  without  the  approval  of  the  mayor  and 
the  general  council.  If  supplies  and  other  forms  of  personal  prop- 
erty are  to  be  purchased,  they  shall  be  purchased  by  the  city  buyer, 
subject   to  the  provisions  of  this  act.' 

"It  will  be  noticed,  however,  that  this  section  merely  provides 
a  business  regulation  for  expenditures  based  upon  their  size;  and 
further,  that  It,  by  its  terms,  applies  to  all  contracts — both  oral  and 
written.  Furthermore,  it  would  seem  that  the  last  sentence  of  the 
section  was  intended  to  cover  such  a  case  as  we .  have  here ;  for 
after  throwing  certain  safeguards  around  the  larger  expenditures  to 
be  made  *by  a  contract  written  or  oral,'  It  then  says:  'If  supplies 
and  other  forms  of  personal  property  are  to  be  purchased,  they 
shall  be  purchased  by  the  city  buyer,  subject  to  the  provisions  of 
this  act.' 

"The  plaintiff  contends  that  certainly  one  of  the  provisions  here 
referred  to  is  the  general  one  affecting  public  policy  as  pointed  out 
in  the  Nunemacher  case.  I  am  of  opinion  that  this  position  is 
well  founded,  for  there  is  clearly  no  good  reason  why  the  principle 
so  carefully  Inserted  in  the  statute  should  apply  to  large  expendi- 
tures and  not  to  small  ones — even  though  section  2822  did  not  con- 
tain the  final  saving  clause  applicable  to  the  purchase  of  'supplies 
and  other  forms  of  personal  property.'  If  the  prohibition  here  in- 
voked did  not  apply  to  small  purchases  of  supplies,  many  larger 
cases  could  be  brought  Into  that  class  by  cutting  large  purchases 
into  many  small  ones  and  thus  wholly  defeat  the  intention  and  opera- 
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tion  of  the  statute.  The  statute  prohibits  'contracts'  In  the  broadest 
sense  of  that  term;  and  when  It  is  recalled  that  every  allowance  or 
payment  for  goods  or  services,  whether  it  be  for  services  rendered 
or  goods  furnished  under  a  formal,  written  contract,  or  for  ordi- 
nary Supplies  as  in  this  case,  must  be  voted  by  the  general  council, 
it  must  be  admitted  that  the  prohibitloti  applies  in  principle  equally 
to  all  transactions,  or  it  applies  to  none. 

"Moreover,  a  verbal  order  for  supplies  creates  a  contract  for  the 
city  and  imposes  an  obligation  upon  it  as  fully  as  a  written  contract, 
or  a  contract  wherein  the  price  is  agreed  upon  in  advance.  I  assume 
that  tho  prices  of  these  goods  were  agreed  upon  in  advance  be- 
tween the  city  buyer  and  the  Bradley  &  Gilbert  Company,  or,  what 
is  practically  the  same  thing,  that  they  were  ordered  with  the  tacit 
understanding,  usual  in  such  cases,  that  they  were  to  be  furnished 
at  the  market  prices.  That  being  true — and  it  is  the  view  most 
favorable  to  the  company — it  can  not  take  the  case  out  of  the  terms 
of  the  statute,  for  the  transaction  constitutes.  In  law,  a  contract 
on  the  part  of  both  parties,  and  may  be  enforced,  if  not  declared 
to  be  void  by  the  statute.  In  the  Nunemacher  case  above  quoted 
from,  the  Court  of  Appeals  expressly  held  that  the  effect  of  the 
statute  is  to  render  the  contract  void,  not  that  it  rendered  the  coun- 
cilman ineligible  to  hold  the  office  to  which  he  has  been  elected. 
The  latter  question  was  not  decided.  Upon  the  former  point  the 
court    said: 

"  'It  is  a  matter  of  small  concern,  comparatively,  who  may  or  may 
not  retain  a  seat  in  the  council,  but  the  public  Is  vitally  interested 
in  the  execution  of  the  contracts  of  the  city.' 

"It  will  be  seen,  therefore,  that  the  chief  purpose  of  the  statute 
was.  In  the  opinion  of  the  court,  to  protect  the  city  against  this 
class  of  prohibited  contracts,  which  is  accomplished  by  making  the 
contract  void  and  unenforcible.  Relief  was  denied  Nunemacher  be- 
cause he  did  not  ask  the  proper  relief.  He  asked  the  court  to  re- 
ject the  bid  of  another,  and  further  that  the  city  be  compelled  to 
accept  his  bid,  though  it  appeared  there  was  a  third  bid  lower  than 
Nunemacher's  bid.  Nunemacher  was  suing  solely  for  himself  and 
not  for  the  public.  He  did  not  ask  that  the  city  be  enjoined  from 
paying  otit  the  money,  as  is  here  asked.  Upon  that  point,  the  court 
said: 

"  'In  the  case  at  bar  the  appellant,  by  his  petition,  sought,  by  man- 
damus, to  compel  the  maj'or  of  the  city  and  its  comptroller,  to  re- 
ject the  bid  of  the  Courier-Journal  Job  Printing  Company,  for  print- 
ing certain  municipal  reports,  although  that  bid  was  the  lowest 
made,  upon  the  ground  that  it  could  not  be  accepted,  and  to  compel 
those  officers  to  accept  the  appellant's  bid  because  it  was  next  lowest. 
Under  the  advertisement  for  bids,  the  mayor  was  authorized  to  re- 
ject any  or  all  of  them,  and  as  It  appeared  that  another  was  willing 
to  do  the  work  for  a  less  price  than  the  appellant  was,  his  bid  was 
properly  rejected.  The  manifest  purpose  of  the  action  was  to  com- 
pel the  city  authorities  to  award  the  contract  to  the  appellant,  and, 
while  he  amended  his  petition  by  stating  that  he  was  a  taxpayer  and 
citizen  of  the  city,  he  does  not  change  or  enlarge  his  prayer  for 
relief.  He  does  not  now  insist,  however,  on  the  right  to  have  the 
contract  awarded  to  himself.  We  do  not  doubt  the  right  of  a  citi- 
zen and  taxpayer  to  enjoin  the  authorities  of  the  city  from  paying 
out  money  on  a  void  contract,  but  this  is  not  such  an  action.' 

'The   statute  expressly   provides   as   follows: 
'Before   any   member-elect   shall   take   his   seat   In   either  board 
he  shall  make  an  oath  or  affirmation  that  he  has  the  qualifications 
and  Is  free  from  the  disqualifications  prescribed  herein.' 
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"If  a  member,  eligible  at  the  time  be  takes  his  office,  could  sub- 
sequently be  rendered  ineligible  by  the  unknown  act  of  his  em- 
ployer in  making  a  contract  with  the  city,  we  would  have  an  un- 
usual application  of  a  statute  primarily  intended  to  accomplish  a 
different  purpose. 

**It  would  seem  plain,  therefore,  under  the  broad  language  of  the 
opinion  of  the  Court  of  Appeals,  that  the  purpose  of  the  statute  was 
to  prohibit  all  contracts  of  this  character.  It  would  hardly  be  con- 
tended that  the  city  charter  could,  or  that  it  intended  to,  prevent 
the  defendant,  Coder,  from  continuing  in  his  position  as  bookkeeper 
with  the  Bradley  &  Gilbert  Company  if  he  were  eligible  when  he 
took  office;  but  it  can  declare  void  and  non-enforcible  any  subse- 
quent contract  the  corporation  may  make  with  the  city  and  in  doing  that 
the  city  is  effectually  protected.  This  is  the  result  of  the  opinion  in 
the  Nunemacher  case,  supra,  in  so  far  as  it  applies  to  this  case;  and 
it,  therefore,  follows  that  the  plaintiffs  demurrer  to  the  answer 
of  the  Bradley  &  Gilbert  Company  will  have  to  be  sustained,  and 
that  plaintiffs  motion  for  a  temporary  injunction  will  also  have 
to  be  sustained,  upon  giving  bond  as  required  by  law." 

Since  the  opinion  of  the  chancellor  in  this  case  was  rendered, 
we  delivered  an  opinion  on  a  similar  question  between  the  same 
parties,  the  style  of  which  is  Jacques  v.  City  of  Louisville,  106  S. 
W.,  308,  in  which  we  re-asserted  the  principles  enunciated  in  Nune- 
macher v.  City  of  Louisville,  98  Ky.,  334,  and  which  fully  sustains 
the  judgment  of  the  chancellor  herein. 

Judgment  affirmed. 


JOHNSON   V.   ALLEN,   &c. 
(Filed  May  28,  1908— Not  to  be  reported.) 

1.  Roads  and  Passways— Use  of  as  Matter  of  Right— Appellant 
has  claimed  the  use  of  the  pass  way,  as  a  matter  of  right,  for  more 
than  twenty  years;  moreover,  appellant  and  the  remote  vendor  of 
appellees,  in  1885,  entered  into  an  agreement  by  which  each  gave 
the  other  a  pass  way  over  the  land,  a  good  and  valuable  considera- 
tion moving  from  one  to  the  other. 

2.  Same — The  fact  that  a  country  road  has  been  opened  which 
gives  appellant  another  outlet,  can  not  militate  against  the  outlet  al- 
ready  acquired.     (104    Ky.,    144.) 

Kash  &  Kash  and  J.  J.  C.  Bach  for  appellant. 

Appeal  from  Breathitt  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  reversing. 

This  appeal  involves  the  right  of  George  Johnson,  the  appellant 
herein,  to  a  passway  over  the  lands  of  appellees.  The  facts,  briefly 
stated,  are  as  follows: 

Prior  to  1885,  one  Thomas  Johnson,  was  the  owner  of  a  con- 
siderable body  of  land  on  Lick  Branch,  in  Breathitt  county,  Ken- 
tucky. In  1885  he  sold  and  conveyed  a  portion  of  said  farm  to 
appellant.  At  that  time  there  was  no  convenient  way  of  reaching 
the  land  purchased  by  appellant  except  to  pass  over  the  remaining 
portion  of  the  land  which  was  owned  by  Thomas  Johnson.  Ap- 
pellant testifies  that  he  discussed  the  question  of  an  outlet  with  his 
brother,  Thomas,  before  he  made  the  purchase,  and  that  on  the 
same  day  on  which  the  deed  conveying  him  the  land  in  question 
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was  executed,  he  entered  into  a  written  agreement  with  his  brother 
bj  which  each  was  to  have  a  twelve-foot  road  over  the  land  of  the 
other.  That  appellant  continued  to  use  this  passway  from  that  time 
uninterruptedly  until  about  the  first  of  January,  1906,  at  which  time 
appellees,  having  come  into  possession,  by  purchase,  of  the  land 
Which  Thomas  Johnson  owned  in  1885,  and  adjoining  the  lands  of 
appellant,  closed  up  the  passway. 

It  appears  from  the  record  that  Thomas  Johnson,  in  1897,  sold 
and  eonveyed  the  land  through  which  the  passway  runs,  and  which 
is  now  o.wned  by  appellees,  to  one.  Buck  Mcintosh,  and  in  this  deed 
made  reservation  for  an  outlet  in  the  following  language: 

*%  Thomas  Johnson,  in  conveying  the  within  described  land,  hereby 
except  a  twelve-foot  road  beginning  at  George  Johnson's  corner  at 
the  mouth  of  Big  Fork,  said  road  is  to  run  the  way  the  old  road  ran 
to  the  river." 

The  same  land  was  sold  by  Buck  Mcintosh  and  wife  to  Mrs.  Hense 
Short  and  Mrs.  Hense  Short  and  husband  sold  and  conveyed  it  to  ap- 
pellees. There  was  no  mention  of  the  reservation  of  this  passway 
in  the  deed  from  Mcintosh  to  Short  or  from  Short  to  appellees,  so 
far  as  the  record  shows. 

During  the  years  that  George  Johnson,  appellant,  has  owned  this 
land  he  resided  on  another  tract  of  land  situate  on  Snake  Branch,  a 
tributary  of  the  Kentucky  River  above  the  mouth  of  Lick  Branch. 
His  only  way,  which  was  at  all  convenient,  of  reaching  the  farm  which 
he  bought  from  his  brother,  Thomas,  was  over  the  land  now  owned 
by  appellees.  Some  two  or  thre«  years  ago  a  new  county  road  was 
opened  up  which  ran  almost  parallel  to  appellant's  passway,  over 
the  land  of  appellees,  and  after  this  new  county  read  was  opened  up 
appellant  could  reach  his  farm  by  going  over  the  new  county  road, 
and  this  was,  according  to  the  proof  In  the  case,  almost,  if  not  quite, 
as  convenient  a  way  to  reach  said  farm  as  over  the  passway  in  ques- 
tion. All  of  the  witnesses  in  the  case,  practically,  for  both  appellant 
and  appellees,  testify  that  this  passway  in  question  was  used  unin- 
terruptedly by  appellant  in  going  to  and  from  the  farm  which  he 
bought  from  his  brother  Thomas,  from  1885  until  it  was  closed  in 
1905  by  appellees. 

Appellant  and  his  brother  Thomas  testify  positively  that  at  the 
date  upon  which  the  deed  was  executed  they,  entered  into  an  agree- 
ment, by  which  each  gave  to  the  other  a  passway  through  his  farm 
twelve  feet  in  width,  and  the  magistrate,  who  took  the  acknowledg- 
ment to  the  deed,  and  who  was  introduced  as  a  witness  by  appellees, 
testifies  that  there  was  such  a  writing  drawn  up  between  them  on 
that  date.  Appellant  also  testified  that  but  for  the  fact  that  he  re- 
ceived this  outlet  from  his  brother,  he  would  not  have  made  the  pur- 
chase of  this  land  at  all.  Many  witnesses  who  testified  for  appellees, 
showed  that  the  new  road  which  had  been  opened  u])  provided  appellant 
with  as  convenient  a  way  of  reaching  his  farm  as  the  passway  afforded 
him.  From  the  testimony  of  a  number  of  witnesses  it  appears  that  the 
passway  over  the  land  of  appellees  is  now  in  the  same  place  that 
it  was  in  1885,  except  at  one  point,  where  it  was  changed  by  appel- 
lant and  Mrs.  Hense  Short,  by  agreement,  when  it  was  taken  out  of  a 
low  place  in  the  bottom  and  put  up  near  the  foot  of  the  hill.  The  trial 
judge,  with  this  evidence  before  him,  denied  appellant  the  right  to 
the  use  of  the  passway  in  question,  and  dismissed  his  suit,  from  which 
Judgment  he  appeals. 

The  chancellor  does  not  state  the  ground  upon  which  he  bases 
his  finding  and  judgment,  but  it  must  have  been  upon  ^the  idea  that 
the  new  road  which  was  opened  up  offered  to  appellant  practically  as 
convenient  an  outlet  to  and  from  the  farm  as  the  passway  afforded 
him,  and  for  this  reason,  the  passway  being  no  longer  a  necessity,  he 
denied  to  appellant  the  right  to  further  use  it.    There  is  much  merit 
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in  this  course  of  reasoning,  but,  if  appellant  had,  either  by  contract 
or  adverse  use,  acquired  a  right  to  the  passway  in  question,  could  he 
be  deprived  of  this  right  simply  because,  by  the  opening  up  of  a 
new  road,  he  had  been  <  provided  with  another  means  of  reaching  the 
property?    We  think  not. 

The  evidence  in  this  case  establishes  beyond  question  three  prop- 
sition.  First,  that  at  the  time  that  Thomas  Johnson  sold  and  con- 
veyed the  land  to  George  Johnson  there  was  no  suitable  or  con- 
venient way  of  reaching  said  land  save  over  the  remaining  lands  of 
Thomas  Johnson;  second,  that  on  the  date  upon  which  Thomas  John- 
sion  executed  the  deed  to  George  Johnson  they  drew  up  an  agreement, 
by  the  terms  of  which  each  was  to  have  a  passway  over  the  lands 
of  the  other,  twelve  feet  in  width;  and,  third,  that  George  Johnson 
from  that  time  until  in  January,  1906,  had  and  enjoyed  the  free,  un- 
interrupted and  unquestioned  use  of  this  passway  over  the  lands 
which  are  now  owned  by  appellees.  The  fact  that  the  passway  has 
been  changed  at  one  point  since  appellant  commenced  to  use  it  does 
not  militate  against  the  rights  of  appellant  thereto,  for  the  reason  that, 
in  establishing  the  fact  that  such  change  had  been  made  it  was  de- 
veloped that  it  had  been  made  by  mutual  consent  between  appellant 
and  the  then  owner  of  the  land.  There  can  be  no  doubt  whatever 
but  that  appellant,  from  the  date  of  the  purchase  of  the  land  which  he 
bought  of  Thomas  JoQinson,  in  1885,  regarded  this  passway  as  his  own, 
and,  that  it  was  so  regarded  by  the  neighborhood  is  evidenced  by 
the  fact  that  it  is  testified  to  by  some  of  the  witnesses  that  it  was 
known  as  "George  Johnson's  passway." 

We  are  of  the  opinion  that  the  evidence  clearly  shows  that  appellant 
claimed,  as  a  matter  of  right,  the  use  of  this  passway  for  more  than 
twenty  years,  and  in  this  way  acquired  a  right  thereto  which  can  not 
now  be  taken  from  him,  but,  aside  from  this,  the  fact  is  established 
and  by  no  one  denied,  that  at  the  time  of  the  purchase  and  sale  of 
the  farm  in  question,  in  1885,  appellant  and  his  brother,  the  remote 
vendor  of  appellees,  made  and  entered  into  an  agreement,  by  which 
each  gave  to  the  other  a  passway  over  his  land,  twelve  feet  in  width.  ^ 
The  consideration  moving  from  the  one  to  the  other  was  the  right  to* 
the  use  of  the  passway  over  the  other's  farm,  and  this  was  certainly 
a  good,  valuable  and  sufficient  consideration  to  uphold  the^  contract. 
The  execution  of  the  contract  being  fully  established  by  appellant 
and  three  other  witnesses,  one  of  whom  was  the  magistrate  who  took 
the  acknowledgment  to  the  deed,  and  the  consideration  being  ample 
to  support  it,  appellant  acquired  thereunder  an  unquestioned  right 
to  the  use  and  enjoyment  of  this  passway.  There  is  no  intimation 
in  the  record  that  the  passway  through  appellant's  land  has  not  at  all 
times  been  open  for  the  benefit  of  the  owners  of  the  land  now  owned 
by  appellees.  The  fact  that  a  county  road  has  been  opened  up  which 
gives  to  appellant  another  outlet  can  not  militate  against  or  take 
from  him  the  outlet  which  he  has  already  acquired,  as  was  expressly 
decided  in  Estop  v.  Hammons,  104  Ky.,  144,  wherein  this  court  held 
that  a  right  of  way  or  easement  acquired  over  the  land  of  another 
was  not  lost  or  affected  by  the  purchase  of  another  and  different 
outlet. 

This  being  true,  we  are  of  opinion  that  appellant  was  entitled  to 
the  relief  sought,  and  the  trial  judge  erred  in  refusing  to  grant  same. 

The  case  is  reversed  and  remanded,  with  directions  to  the  trial  court 
to  enter  a  judgment  in  favor  of  appellant  in  conformity  with  the 
prayer  of  the  petition. 
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COMMONWEIALTH  v.  LBDFORD. 

(Filed  May  28,  1908— To  be  reported.) 

Intoxicating  Liquors  —  Merchants  —  License i  to  Sell  —  Bond  to  Ob- 
serve the  Law — ^Validity  of  Bond — ^A  county  court  is  authorized  to 
•grant  a  license  to  one  who  is  a  bona  fide  merchant,  to  retail  liquors 
at  his  storehouse  in  quantities  not  less  tlian  a  quart,  not  to  be  drunk 
on  his  premises  or  adjacent  thereto,  but  the  court  is  not  authorized 
to  exact  a  bond  of  such  merchant,  conditioned  that  he  will  faithfully 
observe  the  law  in  conducting  his  business,  and  such  bond  being  un- 
authorized, is  not  good  as  a  common  law  bond. 

James  Breathitt,  Thos.  B.  McGregor,  Chas.  H.  Morris  and  Denny  P. 
Smith  for  appellant. 

C.  H.  Anderson  and  C.  H.  Bush  for  appellee. 

Appeal  from  Christian  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  affirming. 

The  county  court  is  alone  authorized  to  grant  merchant's  license  to 
retail  liquors  in  quantities  not  less  than  a  quart  and  not  to  be  drunk 
on  the  premises.  (4224,  Kentucky  Statutes.)  The  procedure  re- 
quired by  the  statute  is  that  the  applicant  shall  first  post  notices  of 
his  intention  to  apply  for  the  license  for  so  many  days  before  the 
application  is  heard;  then  the  residents  of  the  neighborhood  may  pro- 
test against  the  license  being  granted,  the  neighborhood  to  be  defined 
by  the  court.  If  a  majority  of  the  legal  voters  protest,  the  license 
must  be  refused.  Nor  shall  a  license  be  granted  to  a  person  of 
bad  character,  or  who  keeps  a  disorderly  house.  However,  if  the 
applicant  is  a  person  of  good  character,  keeps  an  orderly  house,  has 
complied  as  to  posting  notices  of  his  application,  and  a  majority  of 
the  voters  of  the  neighborhood  do  not  protest,  the  county  court  has 
but  little  discretion  left  as. to  whether  the  license  shall  be  granted. 
(Hodges  V.  Metcalfe  County  Court,  25  Ky.  Law  Rep.,  772.)  But  in 
Christian  county  the  county  court  exacted  as  a  condition  precedent 
to  the  granting  of  a  merchant's  license  to  Ledford  that  he  enter  into 
bond  with  the  Commonwealth  in  the  penal  sum  of  |500,  conditioned 
that  he  would  faithfully  observe  the  law  with  respect  to  conducting 
his  business.  And  appellee,  Ledford,  with  his  suerty,  entered  into 
such  covenant.  This  suit  was  brought  upon  the  bond  by  the  Com- 
monwealth, charging  its  breach  in  that  Ledford  sold  to  inebriates, 
to  minors  and  in  quantities  less  than  a  quart,  as  well  as  in  other 
quantities  to  be  drunk  on  the  premises;  and  that  he  kept  a  disorderly 
house.  A  recovery  of  the  penal  sum  named  in  the  bond  was  asked 
for.  The  circuit  court  sustained  a  demurrer  to  the  petition.  We 
think  properly  so.  It  is  conceded  by  the  State's  attorney  that  there 
is  no  provision  of  the  statute  authorizing  the  taking  of  such  bond. 
Unless,  it  is  said,  the  statute  applicable  to  tavern  keepers  should  be 
held  to  apply.  While  in  olden  times  a  tavernkeeper  may  have  been 
deemed  a  retailer  of  liquor,  or  a  merchant  retailer,  we  think  the  Leg- 
islature of  this  State,  by  naming  them  separately  and  providing 
different  conditions  as  to  each,  intended  that  they  should  not  be  any 
longer  regarded  as  synonymous  employments.  And  as  bond  ia  ex- 
pressly required  of  tavernkeepers,  but  not  of  merchants,  the  county 
court  was  without  authority  to  exact  or  to  receive  such  bonds  of  the 
latter.  They  are  without  consideration  besides.  It  amounts  to  this: 
A.  is  concededly  entitled  to  have  a  certain  license  granted  to  him 
upon  his  paying  the  fees.  But,  in  addition,  he  is  required  to  execute  a 
covenant  not  to  violate  the  law.    The  requiring  the  covenant  was  mm 
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much  unauthorized  as  if  In  addition  to  the  toll  legally  eiactable  by 
a  ferryman,  he  should  also  require  a  bond  of  the  traveler  to  keep  the 
peace.  In  neither  event  is  it  a  voluntary  bond.  And  not  being  such, 
it  Is  not  good  as  a  common  law  bond.  (Perry  v.  H«nsley,  14  B.  Mon., 
381.) 
Judgment  affirmed. 


STILES,  GADDIE  &  STILES  v.  LOUISVILLE  &  NASHVILLE  RAILr 

ROAD   CO. 

(Filed  May  28,  1908— To  be  reported.) 

Carriers  —  Injury  to  Live  Stock  —  Absence  of  Infirmity  in  Stock — 
Common  Law  Liability — Applicability — The  common  law  liability  of  a 
common  carrier  for  injury  to  freight  applies  in  this  State  to  live 
stock  the  same  as  to  inanimate  freight.  Where  horses  were  burned 
by  a  conflagration  in  the  city  of  Louisville,  while  in  charge  of  the 
carrier,  the  loss  being  one  not  growing  out  of  the  infirmity  of  the 
animals  themselves,  the  carrier  is  liable  to  the  owner  for  their 
value. 

Geo.  S.  &  John  A.  Fulton  for  appellants. 

John  S.  Kelley,  R.  C.  Cherry  and  Benjamin  D.  Warfleld  for  ap- 
pellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  reversing. 

This  action  was  instituted  for  the  purpose  of  recovering  the  value 
of  thirty  head  of  horses  shipped  from  East  St.  Louis,  Illinois,  to 
New  Haven,  Ky.,  over  the  railroad  of  defendant,  and  which  were 
destroyed  by  fire  in  Louisville,  Ky.  There  is  no  allegation  in  the 
petition  of  any  negligence  on  the  part  of  the  carrier,  and  a  general 
demurrer  to  the  petition  was  sustained  by  the  court.  The  plaintifts 
declining  to  amend  their  petition,  it  was  dismissed;  from  which 
Judgment  this  appeal  is  prosecuted. 

The  sole  question  arising  on  the  record  is,  whether  or  not,  in 
Kentucky,  the  common-law  rule  as  to  the  liability  of  a  common  car- 
rier for  inanimate  freight  deliverd  to  it  prevails  as  to  live  stock; 
it  being  conceded  that  if  this  rule  does  prevail  the  petition  states  a 
cause  of  action,  and  if  it  does  not  the  judgment  of  the  trial  court  is 
correct. 

It  is  not  denied  that,  at  common  law,  the  common  carrier  of  inani- 
mate freight  was  an  insurer  of  its  safe  delivery,  except  where  the 
loss  was  from  the  act  of  God  or  the  public  enemy,  or  resulted  from 
the  inherent  infirmity  of  the  goods;  that  this  rule  prevails  in  Ken- 
tucky is  quite  beyond  question.  The  question  for  adjudication  is: 
Does  the  same  rule  apply  as  to  consignments  of  live  stock?  In  the 
case  of  Hall  &  Co.  v.  Renfro,  3  Met.,  51,  there  was  involved  the  loss 
of  a  jack  by  a  public  ferryman  while  it  was  being  transported  across 
a  river.  After  stating  that  the  keeper  of  the  ferry  was  a  common 
carrier,  his  responsibility  for  the  loss  of.  the  jack  was  thus  stated: 

"Did  he  thereby  subject  himself  to  the  obligations  and  liabilities  ol 
a  common  carrier?  The  authorities  are  conclusive  of  this  ques- 
tion.   •     •    • 

vol.  33—40 
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"The  general  rule  is,  that  common  carriers  are  responsible  for  the 
goods  which  they  undertake  to  carry  unless  the  loss  or  damage  is 
the  result  of  inevitable  accident,  as  lightning,  tempests,  and  the 
like  (which  are  usually  termed  the  acts  of  God),  or  is  occasioned  by 
the  public  enemies.  (See  the  authorities  cited.)  This  rule,  how- 
ever, must  be  understood  with  certain  qualifications.  For  instance, 
it  is  said  that  the  liability  of  the  carrier  would  not  cover  losses  aris- 
ing from  the  ordinary  deterioration  of  goods,  in  quantity  or  quality, 
in  the  course  of  transportation,  or  from  their  inherent  infirmity  or 
tendency  to  decay. 

"So,  although  a  carrier  is  liable  for  the  safety  of  animals  delivered 
te  him  for  transportation,  yet,  if  an  animal  is  injured  by  the  pecu- 
liar risks  to  which  it  is  exposed,  the  carrier  Is  clearly  excusable.  He 
would  not  be  liable  for  any  accident  arising  from  the  animal's  own 
viciousness  or  want  of  temper.  (Angell  on  Carriers,  section  210, 
214,  and  the  cases  there  cited.)  'Such  a  case,'  says  the  author, 
'would  seem  to  be  analogous  to  the  case  of  the  loss  of  merchandise, 
owing  to  some  inherent  defect  which  caused  the  destruction  of  it 
while  in  transit.' " 

The  court  then  goes  on  to  clearly  recognize  the  exception  to  the 
general  rule  as  above  stated,  that  the  carrier  was  not  liable  for  the 
loss  of  the  jack  if  it,  without  negligence  on  the  part  of  the  carrier, 
fell  out  of  the  boat,  or  was  thrown  out  of  it  in  consequence  of  its 
own  restiveness  or  viciousness  of  temper,  or  the  restiveness  or 
viciousness  of  the  other  animals  on  baard  with  it  at  the  time. 

In  the  case  of  C,  N.  O.  &  T.  P,  Ry.  Co.  v.  Sanders  &  Russell,  80  S. 
W.,  488,  the  following  rule  is  quoted  with  approval  as  being  the  law 
in  Kentucky:  "And  the  rule  as  now  established  by  the  great  weight 
of  modern  authority  is  that  railroad  companies  are  common  carriers 
of  live  stock  with  substantially  the  same  duties  and  responsibilities 
that  existed  at  common  law  with  respect  to  the  carriage  of  goods,  ex- 
cept that  they  are  not  liable  as  insurer^  against  loss  and  injury  re- 
sulting from  the  inherent  nature,  propensities,  or  prcper  vices  of  the 
animals  themselves." 

And  in  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Druien,  Id.,  778,  in  dis- 
cussing the  loss  of  live  stock  by  fire,  we  said:  "At  the  common  law, 
which  obtains  in  Illinois  as  well  as  in  this  State,  a  common  carrier 
is  liable  for  loss  of  freight  in  its  charge  occurring  by  fire,  whether  or 
not  caused  by  its  own  negligence;  its  liability  being  that  of  an  In- 
surer." 

The  cases  cited  by  the  appellee  in  support  of  the  judgment  of  the 
court  are  not  apposite  to  the  question  before  us.  They  are  cases 
where  the  stock  was  killed  or  injured  by  reason  of  its  inherent  pro- 
pensity, and  the  loss  may  be  said  to  have  resulted  from  the  infirmity 
or  vice  of  the  animals;  and  while  the  court,  perhaps,  used  general 
language  in  regard  to  the  negligence  or  non-negligence  of  the  car- 
rier which,  if  disassociated  from  the  particular  loss  that  was  being 
discussed,  might  seem  to  modify  the  general  rule;  yet  it  was  clearly 
not  the  intention  of  the  court  so  to  do.  Undoubtedly,  where  the  result 
may  have  arisen  from  the  natural  infirmity  or  vice  of  the  animal, 
then  the  question  of  the  negligence  or  care  of  the  carrier  arises; 
but  that  principle  has  no  application  here.  Appellants'  horses  were 
burned  by  a  conflagration  in  Louisville,  Ky.,  while  in  charge  of  the 
carrier.  (This  was  a  loss  in  no  wise  connected  with  or  growing  out 
of  the  infirmity  of  the  animals  themselves,  bjit  falls  under  the  com- 
mon-law rule  which  makes  the  carrier  an  insurer  of  the  safe  delivery 
of  the  goods  committed  to  it  for  transportation. 

It  results,  therefore,  that  the  court  erred  in  sustaining  a  demurrer 
to  appellant's  petition,  and  the  judgment  is  reversed,  for  proceedings 
consistent  with  this  opinion. 
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POUBY  V.  GRAHAM'S  GUARDIAN,   &c. 
(Filed  May  28,  1908~Not  to  be  reported.) 

1.  Lands — ^Divisibility  of — Code  Provisions — Vhe  Code  does  not  re- 
quire that  the  indivisibility  of  property  shall  be  required  by  proof 
other  than  that  furnished  by  the  pleadings  and  exhibits,  nor  must  it 
be  established  as  a  condition  prerequisite  that  the  sale  would  be  in 
the  Interest  of  the  infant.  The  best  interests  of  the  infant  must  be 
looked  to,  and  in  some  cases  a  sale  can  not  be  avoided. 

2.  Duty  of  Admlnistratpr — Sale  in  EJntirety — If  In  the  Judgment  of 
the  administrator  it  would  impair  the  property  to  divide  it,  his  duty 
to  the  estate  would  require  that  he  ask  the  court  for  ^a  sale  of  the 
entire  tract. 

3.  Bond — Section  of  Code  Sale  is  Under — The  sale  in  this  case  was 
under  section  497,  of  the  Code,  therefore,  no  bond  was  required  be- 
fore the  sale. 

4.  Judgment  of  Chancellor — The  proof  establishes  a  state  of  case 
where  the  chancellor  was  authorized  to  conclude  that  the  la^nd  was 
indivisible,  therefore,  he  did  not  err  in  ordering  a  sale  of  the  entire 
tract. 

Bertram  &  Phelps  for  appellant. 

J.  T.  Montgomery  for  appellees. 

Appeal  from  Russell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  af&rming. 

* 

Appellant  became  the  purchaser  of  a  small  parcel  of  land  ordered 
80ld  in  the  judgment  in  this  case  and  because  of  certain  alleged 
defects  in  the  title  he  filed  exceptions  to  the  report  of  sale,  and  the 
circuit  Judge  having  decided  adversely  to  his  contention,  he  appeals. 

Some  twelve  years  or  more  ago  a  suit  was  instituted  in  the  Russell 
Circuit  Court. for  the  purpose  of  settling  the  estate  of  A.  M.  Vaughn, 
and  such  proceedings  were  had  in  that  suit  that  a  tract  of  land 
owned  by  him  containing  about  two  hundred  acres  was  sold.  The 
parcel  of  land,  which  was  bought  by  appellant  in  this  action,  is  a  small 
portion  of  the  two  hundred  acres  above  referred  to.  The  record  in 
the  suit  to  settle  the  estate  of  A.  M.  Vaughn  is  made  a  part  of  the 
record  in  this  case.  It  appears  from  the  record  in  the  old  suit  of 
Vaughn's  administrator,  that  he  left  surviving  him  his  widow  and  one 
infant  child.  That  he  owed  many  debts,  some  of  which  were  Hens 
upon  the  real  estate.  That  his  land,  the  200  acres  above  referred  to, 
was  valuable  chiefly  because  a  spring  (the  waters  of  which  possessed 
certain  medicinal  qualities),  was  located  thereon;  buildings  had  been 
erected  conveniently  near  by,  and  it  had  been  converted  into  a  health 
resort.  In  this  property  the  widow  held  a  dower  Interest,  subject  to 
the  lien  debt.  It  was  alleged  that  the  land  was  not  susc3ptlble  of 
division  without  materially  impairing  its  value,  And  that  it  was  nec- 
essary to  sell  the  entire  tract  to  pay  the  debts  and  settle  the  estaAe. 

The  case  was  referred  to  the  commissioner  of  the  court  to  settle 
the  accounts  of  the  administrator  and  report  on  claims.  His  report 
was  filed  in  due  time  and  showed  an  indebtedness  against  the  estate 
of  something  like  |1,600  more  than  the  amount  of  the  personal  assets 
which  came  to  his  hands.  A  guardian  ad  litem  was  appointed  for  the 
infant  child,  and  he  resisted  a  sale  on  the  ground  that  A.  M.  Vaughn, 
a  short  time  before  his  death,  had  entered  into  a  verbal  contract  and 
agreement  with  one,  G.  Graham,  by  the  terms  of  which  the  said  Gra- 
ham was  to  pjy  him  |1,700  for  a  one-half  interest  in  the  property 
Including  the  personal  property,  household  effects,  &c.,  and  furnish- 
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ings  of  the  hotel  building  at  the  spring.  He  asked  that  this  contract 
be  enforced  and  the  indebtedness  In  this  way  discharged  and  the  re- 
maining one-half  of  the  property  saved  from  sale.  After  the  filing  of 
this  answer,  the  case  was  submitted  for  judgment  on  the  pleadings, 
exhibits,  commissioner's  report,  &c.,  and  the  court  rendered  a  judg- 
m>?nt  directing  a  sale  of  all  of  the  land  and  personal  property,  as  a 
whole.  The  land  was  appraised  at  $2,700.  It  and  the  personal  prop- 
erty were  purchased  by  the  widow,  M.  S.  Vaughan,  and  G.  Graham, 
jointly  for  $3,400.  This  sale  was,  in  the  course  of  time,  confirmed,, 
the  debts  were  paid  and  the  remainder  was  apportioned  between  the 
widow  and  her  infant  chi'd,  according  to  their  rights  thereto.  It  is  not 
claimed  that  the  land  did  no^  bring  its  full  value,  and  the  only  ques- 
tion is*  a?  to  whethelr  or  not  the  proceedings  were  so  irregular  as  to 
render  the  sale  void. 

The  first,  second,  third  and  fifth  exceptions  to  the  report  of  sale  are 
substantially  the  same.  The  first  being  because  the  whole  tract  was 
sold  without  division,when  it  should  have  been  divided  and  sold  in  lots. 
Second,  because  there  is  no  proof  that  said  land  is  not  susceptible  of 
division  without  materially  impairing  its  value.  Third,  because  more 
land  was  sold  than  was  necessary  to  pay  the  indebtedness  of  the  es- 
tate and  cost  of  administration.  Fifth,  because  thdre  was  no  proof 
to  show  that  it  would  redound  to  the  interest  of  the  infant  to  have 
the  land  sold.  The  proceeding  to  sell  this  land  was  under  sub-sectio«n 
2,  of  section  694,  of  the  Code,  and  sub-section  2,  of  section  490,  of  the 
Code. 

fV)r  appellees,  it  is  urged  that  the  land  and  its  condition  and  uses 
appear  from  the  petition  and  exhibits  on  file,  and  that  these  clearly 
show  that  it  could  not  be  divided  without  materially  impairing  its 
value.  That  the  chief  value  of  the  property,  and  in  fact  the  only  sub- 
stantial value  that  it  had,  was  in  the  spring  and  the  buildings,  sur- 
rounding it.  There  is  much  force  in  this  argument  when  it  Is  con- 
sidered that  Vaughn  in  his  life,  and  just  a  short  while  before  his 
death,  contracted  to  sell  a  half  interest  in  the  entire  property,  per- 
sonal as  well  as  real  estate,  fc»r  $1,700.  If  the  buildings  on  said  land 
are  given  anything  like  their  real  value  the  land  itself  was  practically 
wortjhless.  A  general  description,  location  and  boundary  of  property, 
together  with  the  uses  to  which  it  is  put,  frequently  provide  the 
judge  with  information  sufficient  to  enable  him  to  determine  whether 
cfr  not  the  land  is  susceptible  of  division  without  impairing  its  value. 
(Foley  V.  Fuller,  13  Ky.  Law  Rep.,  591,  and  Friddle  v.  Kohn,  14  Ky.  Law 
Rep.,  312.) 

So  that  the  trial  judge,  from  the  pleadings  and  exhibits,  having  deter- 
mined that  the  land  in  question  was  indivisible,  and  it  being  neces- 
sary to  sell  a  portion  thereof,  he  was,  by  express  statutory  provision, 
(sub-section  2,  section  694,  and  sub-section  2,  section  490),  authorized 
to  direct  a  sale  of  the  whole,  and  thereafter  make  the  proper  order 
for  the  distribution  of  th-e  surplus  fund. 

The  provisions  of  the  Code,  do  not  require  that  the  Indivisibility  of 
the  property  should  be  established  by  proof  other  than  such  as  may 
be  furnished  by  the  pleadings  and  exhibits,  nor  must  it  be  estab- 
lished by  proof  as  a  condition  prerequisite  that  the  sale  would  be 
to  the  interest  of  the  infant.  In  fact,  where  the  land  is  indivisible 
and  a  sale  is  necessary  it  might  happen  that  it  would  not  be  to  the 
best  interests  of  the  infant  that  the  land  should  be  sold,  and  yet 
a  sale  can  not  be  avoided  in  such  cases;  even  though  the  court 
should  be  of  opinion  that  it  was  not  to  the  best  interests  of  the 
infant  that  the  whole  be  sold,  he  would  be  bound  to  so  direct. 
Having  so  found,  the  trial  judge  did  not  err  in  directing  a  sale  of 
the  entire  tract  and,  in  our  judgment,  by  so  doing  the  best  interests 
of  the  widow  and  infant  defendant  were  subserved. 
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The  fourth  exception  to  the  sale  is  that  an  administrator  has  no 
right  to  prosecute  a  suit  for  a  sale  of  real  estate  for  any  purpose 
other  than  the  payment  of  debts  against  the  estate.  It  was  his 
-duty  to  seek  a  sale  of  a  sufficient  amount  of  the  land  to  pay  the 
debts  (sections  428  and  429  of  the  Code),  and  if  the  nature  of 
the  land  was  such  that  it  could  not  be  divided  without  materially 
impairing  its  value,  then  it  becomes  his  duty  to  ask  for  a  sale  of 
the  entire  tract.  It  quite  frequently  happens,  in  the  settlement 
of  an  estate  that  it  would  be  impossible  for  th«  administrator  to 
determine  whether  or  not  a  sale  of  the  entire  tract  is  necessary 
for  the  payment  of  debts,,  and  in  such  a  case  it  is  the  duty  of  the 
administrator  to  present  the  facts  to  the  court  and  leave  it  for 
the  court  to  decide  this  point,  and,  while  it  is  customary  and  usual 
for  the  prayer  of  the  petition  to  ask  for  a  sale  of  enough  of  the  real 
ostate  only  to  satisfy  the  d^bts,  still,  if.  in  the  judgment  of  the  ad- 
ministrator, It  would  impair  the  value  of  the  property  to  have  it 
divided,  his  duty  to  preserve  the  estate  would  require  that  he 
should  ask  for  a  sale  of  the  entire  tract,  as  was  done  in  this  case. 
Complaint  is  also  made  that  no  bond  was  executed,  as  required 
by  section  493,  of  the  Code,  before  a  sale  was  ordered.  We  are  of 
opini'oii  that  this  sale  is  governed  by  the  provisions  of  section  497, 
of  the  Code,  and  no  bond  is,  therefore,  required  before  the  sale, 
but  the  share  of  the  purchase  money  found  to  be  due  the  infant 
would  remain  a  Hen  upon  the  land  until  the  infant  arrived  at  age 
or  until  the  bond,  as  provided  by  section  493,  had  been  executed, 
but  in  no  event  would  the  sale  be  void.  It  appears  that,  before 
the  sale  in  the  present  suit  was  ordered,  the  guardian  of  the  infant, 
Marie  Vaughn,  executed  the  necessary  bond  and  the  purchase  money 
found  to  be  due  her  was  paid  over  to  him  as  such  guardian,  and 
thus  the  title  of  the  infant  children  of  G.  Graham  in  the  land  pur- 
chased by  appellant  was  perfected,  and  the  trial  judge  properly  so 
held. 

For  appellant  it  is  urged  that  under  the  rule  of  law  announced 
in  the  case  of  Elliott  v.  Fowler,  112  Ky.,  376,  the  sale  of  the  200 
acres  in  the  suit  to  settle  the  Vaughn  estate  was  absolutely  void 
because  no  proof  was  taken  showing  that  the  land  could  not  be  divid- 
ed without  materially  impairing  its  value.  We  are  of  opinion,  how- 
ever, that  this  case  differs  from  that  case  in  the  following  particu- 
lars. There  is  no  allegation  in  the  pleading  in  that  case  that  the 
land  was  indivisible  but,  on  the  contrary,  the  petition  alleged  that 
it  was  necessary  to  sell  some  part  or  all  of  the  real  estate,  which 
consisted  of  some  900  acres  of  land,  and,  before  the  amount  of  the 
indebtedness  had  been  ascertained,  and  without  any  allegation  as 
to  the  amount  thereof,  a  sale  of  all  the  land  had  been  decreed.  The 
land  was  sold  in  two  tracts  for  something  more  than  $11,000.  The 
indebtedness,  including  cost  of  administration,  proved  to  be  about 
17,000.  Although  the  judgment  ordering  a  sale  provided  that  so 
much  of  the  purchase  money  as  was  going  to  the  infant  should  not 
be  collected,  but  should  remain  a  lien  upon  the  land,  the  whole  of 
the  purchase  money  was  paid  into  court  and  the  infant's  share 
thereof  was  entirely  lost.  There  was  nothing  in  the  record  in  that 
case  to  show  that  the  land  could  not  be  divided  without  materially 
impairing  its  value,  but,  on  the  contrary,  the  very  manner  in  which 
it  was  sold  burnished  the  best  evidence  of  the  fact  that  it  could  be 
divided  and  sold  advantageously,  in  fact  one  of  the  parcels  so  sold 
brought  a  sum  almost  sufficient  to  pay  the  entire  indebtedness.  It 
not  appearing  in  that  case  that  the  land  was  indivisible,  this  court 
held  that  the  sale  of  same  in  excess  of  enough  to  pay  the  indebted- 
ness of  the  decedent  was  void.  That  finding,  under  the  facts  in 
that  case,  was  correct,  and  the  principles  of  law  announced  in  that 
opinion  are  now  adhered  to,  but,  in  the  same  opinion  it  was  said: 
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"Wliere  the  lot  of  land  sought  to  be  sold  is  Indivisible  wtthout 
impairment  of  its  value,  the  Code  furnishes  ample  and  exclusive 
provision  for  proceedings  to  sell  it  as  an  entirety.  Where  the  lot 
is  indivisible,  and  some  part  of  it  is  necessary  to  pay  the  ancestor's 
debts,  *  •  *  the  provisions  of  the  Code  as  to  suits  to  settle 
decedents'  estates,  and  those  provisions  applicable  to  the  sale  of 
infants'  lands  under  circumstances  of  indivisibility,  must  be  read 
and  applied  together." 

The  proof,  as  furnished  by  the  pleadings  and  exhibits  in  this  case, 
demonstr:ites,  to  a  reasonable  degree  of  certainty,  that  the  chancellor 
was  correct  in  his  conclusion  that  the  land  in  question  was  indivi- 
sible, and  that  no  part  thereof  could  be  sold  without  materially  im- 
pairing the  value  of  the  remainder  or  of  the  whole.  Hence,  he  did 
not  err  in  directing  a  sale  of  the  entire  tract,  and  his  finding  and 
judgment  in  so  doing  is  in  perfect  harmony  with  the  rule  announced 
by  this  court  in  the  Elliott  case  above  cited. 

For  the  reasons  indicated,  the  judgment  of  the  lower  court  is  af- 
firmed. 
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(Filed  May  28,  1908-~Not  to  be  reported.) 

1.  Homicide — Trial — Motion  by  Defendant  for  Continuance — ^Ab- 
sent Witnesses— Corroborating  Evidence — On  the  trial  of  one  for 
murder,  in  which  the  jury  found  the  defendant  guilty  of  voluntary 
manslaughter,  and  fixed  his  punishment  at  21  years  in  the  peniten- 
tiary, where  the  case  had  been  continued  for  the  defendant  at  a 
former  term  of  the  court,  it  was  not  error  in  the  court  to  refuse 
a  second  continuance  where  the  defendant  had  ten  witnesses  present 
who  swore  to  facts  tending  to  show  that  the  shooting  was  d.cciden- 
tal,  and  the  court  permitted  the  affidavit  of  nine  absent  witneseet 
to  be  read  as  their  depositions  whose  testimony  was  substantially 
the  same  as  that  of  the  ten  who  were  present. 

2.  Same — Evidence  of  Commonwealth — Duty  to  Apprise  Defendant 
Thereof — Allegations  of  Indictment — On  the  trial  of  one  indicted 
for  murder  the  Commonwealth  does  not  owe  the  defendant  the  duty 
to  apprise  him  of  what  it  expects  to  prove  further  than  the  in- 
formation   set   out   in   the   charge   in   the   indictment. 

3.  Conflicting  Evidence — Absence  of  Errors — Refusal  of  New 
Trial — On  the  trial  of  one  for  murder  where  the  evidence  is  con- 
flicting, that  Is  if  the  defendant  and  his  witnesses  are  to  be  be- 
lieved the  killing  was  an  accident  and  the  defendant  should  have 
been  acquitted,  but  If  the  Commonwealth's  witnesses  are  to  be  be- 
lieved it  was  a  deliberate  and  unprovoked  murder,  and,  in  the  ab- 
sence of  any  irregularity  or  error  In  the  trial,  the  verdict  of  a  pro- 
perly instructed  jury  should   not  be  disturbed. 

B.  B.  Golden,  Cleon  K.  Calvert,  J.  G.  Pocrester  and  J.  G.  Begley 
for    appellant. 

James  Breathitt  and  T.  B.  McGregor  for  appellee. 

Appeal  from  Leslie  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  affirming. 

Appellant,  Riley  Brock,  was  tried  in  the  Leslie  Circuit  Court  upon 
the  charge  of  having  murdered  "Thee"  Brown,  found  guilty  and 
his  punishment  fixed  at  confinement  in  the  penitentiary  for  the  pe- 
riod of  21  years.    Because  of  this  judgment  he  appeals,  and  assigns 


BROCK    V,  COMMONWEALTH.  631 

numerous  reasons  why  the  judgment  should  he  reversed.  The  prin- 
cipal grounds  for  reversal  are  that  the  trial  court  erred  in  refusing 
to  grant  him  a  continuance  because  of  the  absence  of  certain  wit^ 
nesses.  That  it  erred  in  refusing  to  set  aside  the  swearing  of  the 
Jury  and  continue  the  case  on  the  ground  that  he  and  his  counsel 
were  taken  by  surprise  by  certain  testimony  which  was  given  by 
two  witnesses  for  the  Commonwealth;  and  because  the  court  did 
not  properly  instruct  the  Jury. 

The  killing  for  which  the  accused  was  prosecuted  took  place 
at  a  voting  place  at  Marrowbone,  in  Leslie  county,  Kentucky,  in  the 
summer  of  1907,  about  mid-day,  while  appellant  and  Grant  Slzemore, 
who  had  been  specially  deputized  for  that  purpose,  were  attempting 
to  quiet  deceased,  whom  they  had  arrested  for  being  drunk  and 
disorderly  on  the  ground.  There  were  present  at  this  voting  place 
at  the  time  of  the  killing  a  large  number  of  men  and  some  women, 
the  witnesses  stating  the  number  from  75  to  200.  About  the  time 
the  killing  occurred  several  men  in  the  crowd  became  boisterous, 
many  of  them  were  drinking  and  at  least  two  fights  were  in  pro- 
gress, and  considerable  excitement  prevailed.  A  Justice  of  'the 
peace  and  a  deputy  sheriff,  who  were  present,  were  using  their 
best  endeavors  to  preserve  order.  When  the  disturbance  had  in- 
creased to  such  an  extent  that  the  justice  of  the  peace  could  not 
control  the  situation,  he  issued  a  proclamation  and  deputized  every 
sober  man  on  the  ground  to  assist  in  keeping  the  peace.  The  de- 
ceased, though  unarmed,  was  very  drunk  and  was  creating  much 
disturbance   by  cursing   and   hallooing. 

Tho  deputy,  sheriff,  one  Z.  R.  Colwell,  specially  deputized  appel- 
lant and  Grant  Sizemore  to  arrest  deceased  and  take  him  off  the 
grounds.  They  proceeded  to  do  so,  Sizemore  taking  hold  of  him 
on  his  left  side  and  appellant  on  his  right  side,  appellant  catching 
hold  of  his  right  hand  with  his  left  hand  and  in  this  way  they  pro- 
ceeded to  take  him  off  the  grounds.  He  offered  such  resistance  as 
a  drnnkon  man  could  by  pulling  back  and  talking.  While  push- 
ing and  jerking  him  along  his  feet  became  entangled  in  some  weeds 
and  he  fell  to  the  ground.  At  the  time  that  he  stumbled  and  fell 
appellant  had  hold  of  him  with  his  left  hand  and  had  a  pistol  in 
his  right  hand,  and  almost  immediately  following  his  fall  upon 
the  ground  the  pistol  was  fired,  the  ball  entering  tne  deceased's 
left  breast  above  heart  and  passing  out  above  the  hip  in  the  back. 

Up  to  this  point  all  of  the  witnesses  for  the  Commonwealth  and 
the  accused  agree.  Appellant  insists  that  when  the  deceased  fell 
he,  having  hold  of  him  by  the  arm  or  hand,  it  jerked  him  around 
and  caused  his  right  hand,  in  which  he  had  the  pistol,  to  swing 
around  over  the  body  of  deceased,  and  that  in  some  way  it  was 
caused  to  fire  the  shot  which  killed  deceased.  That  he  did  not  intend 
to  do  so.  That  he  did  not  intend  to  fire  it  at  all  but  that  it  was 
purely  an  accident.  That  he  thinks  that  someone  struck  the  bar- 
rel of  the  pistol  before  it  fired  and  that  this  caused  it  to  fire.  He 
introduced  many  witnesses  whose  testimony  tends  to  support  his 
theory  as  to  the  manner  in  which  the  killing  occurred,  while  the 
Commonwealth  contends  and  introduced  a  large  number  of  wit- 
nesstss  in  support  of  this  contention,  that  appellant  became  angered 
Secanse  deceased  did  not  yield  readily  when  placed  under  arrest 
and  did  not  pccompany  him  and  Sizemore  off  the  grounds  as  they 
desired  him  to  do,  but  continued  to  pull  back  and  offer  all  the  re- 
sistance that  he  could  to  being  taken  off  the  grounds,  and  that  when 
be  fell  appellant  jerked  his  arm  one  or  more  times,  and  when  he 
did  not  arise,  deliberately  aimed  the  pistol  at  him  and  fired,  saying, 
according  to  two  witnesses,  after  he  had  fired  the  shot,  "Now,  God 
damn  you,  I  guess  you  will  get  up,"  or  "give  up,"  the  witnesses  were 
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not  clear  as  to  which  expression  was  used.  The  Commonwealth 
also  proved  that,  after  the  shot  was  fired,  appellant  was  in  the  act 
of  firing  a  second  shot  when  they  asked  him  to  desist,  as  he  had 
already  killed  deceased.  Appellant  testified  that  there  never  had 
been  any  trouble  between  himself  and  deceased  and  that  they  had 
always  been  good  friends.  After  the  shot  was  fired  appellant  aaid 
that  his  pistol  had  been  accidentally  discharged.  The  deceased 
lived  until  some  time  during  the  following  night. 

Appellant  admits  firing  the  shot,  but  claims  that  it  was  an  accident. 
The  Commonwealth  claims  that  it  was  deliberately  and  intention- 
ally dene,  and  there  being  proof  tending  to  support  each  of  these 
respective  theories  it  was  proper  for  the  jury  to  say  which  of  the 
theories  presented  was  correct.  They  decided,  against  the  ooni 
tention  of  appellant  and,  under  the  well  established  rule,  their  find- 
ing will  not  be  disturbed  unless  some  prejudicial  error  was  com- 
mitted by  the  court  in  the  conduct  of  the  trial. 

The  Indictment  was  returned  at  the  October  term,  1907,  of  the 
Leslie  CTrcuit  Court.  At  the  same  term  of  court  the  case  was 
called  for  trial,  the  Commonwealth  announced  ready,  and  the  case 
was  sei  for  the  8th  day  of  the  October  term,  which  was  the  16th  of 
October.  On  this  day  the  defendant  moved  the  court  for  a  contin- 
uance, and  filed  in  support  of  his  motion  his  own  affidavit.  The  mo- 
tion was  sustained  and  the  case  was  continued  and  set  for  trial  on 
the  4t^i  day  of  the  next  term  of  court.  The  bond  of  the  defendant 
was  fixed  at  $15,000,  which  he  gave.  The  witnesses  for  the  Com- 
monwealth, some  twenty  odd,  were  recognized  and  permitted  to  so, 
and,  on  motion,  certain  witnesses  for  the  defendant  were  likewise 
recognized  in  the  sum  of  |200  each  for  their  appearance  as  wit- 
nesses in  this  case  on  the  fourth  day  of  the  next  term  of  court.  When 
the  case  was  called  for  trial  on  the  fourth  day  of  the  next  term  of 
court,  which  was  the  6th  of  February,  1908,  the  Commonwealth  again 
announced  ready  for  trial,  the  defendant  moved  for  a  continuance 
and  in  support  of  his  motion  filed  his  affidavit.  The  attorney  for  the 
Conmionwealth  thereupon  agreed  that  the  affidavit  might  be  read  to 
the  jury  as  the  evidence  of  the  absent  witnesses,  should  the  court  be 
mnable  to  procure  the  attendance  of  such  absent  witnesses  to  testify 
before  the  jury.  The  motion  for  a  continuance  was  overruled  and 
a  forthwith  warrant  of  arrest  was  ordered  to  be  issued  for  the  absent 
witneHi-'es  mentioned  in  the  affidavit,  and  all  other  witnesses  the 
dffendant    desired.    The    trial    was   proceeded   with. 

The  defendant  complains  that  his  case  was  prejudiced  by,  this  rul- 
ing of  Iho  trial  judge.  That  the  affidavit  should  either  have  been 
admitted  as  true  or  else  the  case  continued.  Section  189.  of  the 
Criminal  Code,  provides  that,  when  an  application  shall  be  made  for 
a  continuance  by  a  defendant,  based  upon  affidavits  stating  the  ab- 
sence of  one  or  more  material  witnesses,  and  the  facts  which  such 
absent  witnesses  would,  if  present,  prove,  the  attorney  for  the  Com- 
monwealth shall  not  be  compelled,  in  order  to  prevent  a  contin- 
uiace,  to  admit  the  truth  of  the  matter  which  it  is  alleged  In  the 
affidavit  such  absent  witness  or  witnesses  would  prove,  but,  only 
that  such  absent  witness  or  witnesses  would,  if  present,  testify  as 
alleged  in  the  affidavit.  It  is  further  provided  in  this  section  that 
it  does  not  apply  to  a  motion  for  a  continuance  made  at  the  term 
at  which  the  indictment  was  found,  and  this  court,  in  the  case  of 
Pa:defty  v.  Commonwealth,  88  Ky.,  537,  held  that  where  a  motion 
is  made  for  a  continuance  at  the  same  term  at  which  the  indict- 
ment is  found,  upon  the  ground  of  the  absence  of  material  witnesses, 
the  Commonwealth  can  not  force  the  accused  into  a  trial  unless  it 
af]mlti-'  the  facts  stated  in  the  affidavit  to  be  true,  provided,  the  afll- 
davit  shows  the  materiality  of  the  testimony  of  the  absent  witnesses. 
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The  indictment  in  this  case  had  been  found  at  a  former  term  of 
couA*t,  hence,  the  Commonwealth  was  not  called  upon  nor  required 
to  admit  the  affidavit  as  true,  but,  under  the  provisions  of  section 
189,  above  quoted,  it  was  only  called  upon  to  admit  the  affidavit 
as  the  d€»pofc  Itioii  of  the  absent  witnesses,  and  the  court  did  not  err 
in  so  holding. 

It  had  beeu  repeatedly  held  that  while  the  trial  judge  has  a  large 
discretion  in  determining  when  a  continuance  should  be  granted 
because  of  the  absence  of  witnesses  whose  testimony  is  alleged  to 
be  material,  still  where  proper  diligence  has  been  shown  to  pro- 
care  their  attendance,  and  it  is  shown  that  there  are  reasonable 
grounds  to  believe  that  their  attendance  can  be  procured  at  the 
next  succeeding  term  of  court,  the  continuance  should  be  granted 
(Whit.3  V.  Con: mon wealth,  80  Ky.,  480),  but  where  other  witnesses 
have  testified  to  the  same  facts  which  it  is  alleged  the  absent  wit- 
nesses, if  present,  would  testify  to,  it  is  not  error  on  the  part  of 
the  court  to  refuse  to  grant  a  continuance.  (Williams  v.  Common- 
wealth, 13  Ky.  Law  Rep.,  763;  Simmons  v.  Commonwealth,  13  Ky. 
Law  Rep.,  839;  and  Roberts  v.  Commonwealth,  15  Ky.  Law  Rep., 
341.) 

In  the  case  at  bar,  appellant  moved  for  a  continuance  on  the 
^n'ound  of  the  absence  of  nine  witnesses,  each  of  whom  he  alleges 
were  present  at  the  time  of  the  difficulty  and  saw  all  that  trans- 
pired, and  that  if  they  were  present  at  the  trial  they  would  testify 
that  the  killing  occurred  substantially  under  the  circumstances  and 
as  he  alleges  it  did  occur.  He  introduced  some  ten  witnesses  who 
testified  to  substantially  these  same  facts,  and  the  evidence  of  the 
absent  witnesses,  whose  presence  he  desired  to  procure,  would  have 
been  but  cumulative,  as  it  is  not  alleged  in  the  affidavit  that  any 
one  of  them  would  have  testified  to  facts  which  were  not  brought 
out  in  the  trial,  either  by  the  witnesses  for  the  Commonwealth  or 
foi  the  accused.  Besides,  the  court  offered  to  have  a  forthwith  war- 
rant of  arrest  issued  for  each  and  all  of  said  witnesses  and  any 
othr^r  which  the  accused  desired,  and  no  complaint  was  made  dur- 
ing the  progress  of  the  trial  that  any  request  of  his  in  this  partic- 
ular was  not  being  complied  with,  or  carried  out  by  the  court  and 
its  officers.  In  our  judgment,  the  court  did  not  abuse  its  sound  dis- 
cretion in  refusing  to  continue  the  case  and  permit  the  affidavit 
to  be   read  as  the  deposition  of  the  absent  witnesses. 

In  the  case  of  Hopkins  v.  Commonwealth,  25  Ky.  Law  Rep.,  2117, 
a  similar  question  was  before  this  court,  and  it  was  there  held 
that  the  court  did  not  err  in  refusing  to  continue  the  case  when 
an  affidavit  as  to  what  the  absent  witness  would  testify  to  was  read 
to  the  jury  as  the  deposition  of  such  absent  witness.  The  same  rule 
was  announced  in  the  case  of  Aiken  v.  Commonwealth,  24  Ky.  Law 
Rep.,  523.  After  the  jury  was  sworn  and  much  of  the  testimony 
had  been  introduced  for  the  Commonwealth,  appellant  filed  an  af- 
fidavit in  which  he  alleged  that  he  and  his  attorneys  were  greatly  dis- 
concerted and  taken  by  surprise  by  the  testimony  of  certain  of  the 
Commonwealth's  witnesses,  because  said  witnesses  had  testified} 
in  substance  that  after  his  pistol  was  discharged  and  the  deceased 
was  shot,  he  made  a  demonstration  and  effort  as  if  to  shoot  again, 
when,  as  a  matter  of  fact,  he  says  that  he  and  his  counsel  hal  talked 
with  said  witnesses  and  had  not  been  advised  by  them  that  they 
would  make  such  statements.  That  he  was  also  surprised  at  certain 
other  statements  which  said  witnesses  made,  and  which  they  had 
not  indicated  to  him  they  would  make.  That,  by  reason  of  their 
having  testified  to  what  they  had  not  notified  him  they  would  testify 
to,  he  was  prevented  from  procuring  other  witnesses,  who  would 
have  contradicted  them  upon  this  point.  We  are  of  opinion,  that 
this  objection  on  the  part  of  appellant  is  not  well  taken,  for  two 
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reasons.  In  the  first  place,  the  Commonwealth  owed  to  appellant 
no  duty  to  apprise  him  of  what  she  expected  to  prove,  further  than 
that  information  which  was  conveyed  to  him  through  the  charge  set 
out  in  the  indictment.  If,  in  his  efforts  to  learn  from  the  witnesses 
of  the  Commonwealth  what  they  would  testify  to  upon  the  trial, 
they  failed  to  disclose  to  him  all  of  the  facts  to  which  they  would 
testify,  he  may  have  cause  to  feel  aggrieved  against  the  witnesses, 
but  certainly  not  against  the  Commonwealth.  The  point,  in  our 
opinion,  is  not  well  taken  for  the  further  reason  that  the  absent  wit- 
nesses, by  which  appellant  hoped  to  have  contradicted  the  state- 
ments made  by  these  witnesses  for  the  Commonwealth,  were  not 
shown  to  have  been  any  nearer  the  killing,  if  as  near,  as  many 
of  the  witnesses  who  did  testify.  It  is  more  than  probable  that  if 
all  of  the  absent  witnesses  whose  names  are  set  up  in  the  affidavit 
for  a  continuance  had  been  present,  their  testimony  would  have 
thrown  no  additional  light  upon  what  was  said  and  done  on  that  oc- 
casion, to  that  which  was  given  in  evidence  by  the  witnesses  who 
were  present,  and  did  testify.    .  * 

This  tragedy,  as  above  stated,  occurred  in  the  broad  day  light, 
at  a  place  where  a  large  crowd  of  people  were  gathered  together 
in  a  reasonably  small  place.  There  is  no  material  difference  between 
the  testimony  of  the  witnesses  for  the  Commonwealth  and  for  the 
accused  as  to  the  manner  in  which  it  occurred.  They  differ,  as  is 
always  the  case,  upon  the  exact  language  that  wag  used  by  the  parti- 
cipants in  the  difficulty  and  their  respective  friends.  They  likewise 
differ  as  to  the  motions  and  maneuvers  of  appellant  just  before  and 
Just  after  the  killing.  Appellant's  witnesses,  who  were  present,  were 
interrogated  along  this  line  for  the  purpose  of  contradicting  the 
witnesses  for  the  Commonwealth,  who  gave  the  damaging  evidence 
against  appellant  of  which  he  complains.  Had  the  absent  witnesses 
for  him  been  present  and  testified  as  he  says  they  would  have  testi- 
fied, their  evidence  upon  this  point  would  have  been  merely  cumula- 
tive. He  did  not  ask  the  court  to  use  its  compulsory  process  to 
procure  the  presence  of  these  witnesses,  although  the  court  had 
previously  proffered  such  service  had  it  been  desired.  In  our  opin- 
ion, the  court  would  not  have  been  justified  in  setting  aside  the 
swearing  of  the  jury  and  continuing  the  case  upon  the  grounds  set 
up   in   the   affidavit. 

Appellant  also  complains  of  the  instruction  given  by  the  court  and 
especially  of  that  instruction  in  which  the  court  told  the  jury  that 
if  the  killing  was  the  result  of  an  accidental  discharge  of  appellant's 
pistol,  then  they  should  acquit  him.  A  close  examination  of  this 
instruction  shows  that  it  is  not  subject  to  criticism.  The  instruc- 
tions, as  a  whole,  are  remarkably  clear  and  simple,  presenting  to 
the  jury  the  whole  law  of  the  case — defining  the  rights  of  appellant 
as  a  citizen  and  officer — and  are  certainly  as  favorable  to  appel- 
lant as  he  was  entitled  to  have  them.  We  have  carefully  read  and 
re-read  this  record  and  fail  to  find  a  single  ruling  of  the  court  which 
was  prejudicial  to  the  substantial  rights  of  appellant.  This  is.  in 
some  particulars,  a  remarkable  case.  If  appellant  and  his  witnesses 
are  to  be  believed,  this  killing  was  an  accident,  pure  and  simple, 
and  appellant  should  have  been  acquitted  on  the  ground  of  acciden- 
tal killing.  If,  on  the  other  hand  the  witnesses  for  the  Common- 
wealth are  to  be  believed,  it  was  a  deliberate,  unprovoked  and  wan- 
ton murder  of  a  helpless  man.  Under  proper  instructions,  a  jury  of 
his  countrymen  have  heard  the  facts  as  detailed  by  the  witnesses  and 
they  have  rejected  the  theory  of  appellant  that  it  was  an  accidental 
killing    and    found    him    guilty. 

In  the  absence  of  any  irregularity  or  error  in  the  trial,  their  find- 
ing and  verdict  should  not  be  disturbed  and  the  judgment  Is,  there- 
fore, affirmed. 
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NAPIER   V.   COMMONWEALTH. 

(Filed  May  28,  1908— Not  to  be  reported.) 

1.  Criminal  Law— Joint  Indictment — Separate  Trial — Election  by 
Commonwealth — Mistrial — Second  Trial — Second  Election  by  Com- 
monwealth— Where  several  persons  are  Jointly  indicted  and  a  sepa- 
rate trial  as  to  one  or  more  of  them  is  demanded,  the  Commonwealth 
has  the  right  to  elect  which  one  he  will  try,  and  if  there  is  a  mis> 
trial  as  to  the  one  selected^  or  if  there  is  a  conviction  and  a  new 
trial  is  granted,  the  Commonwealth  may,  when  the  prosecution  is 
again  called  for  trial,  elect  to  try  the  one  previously  convicted  or 
either  of  the  other  defendants. 

2.  Trial — ^Absent  Witnesses — Failure  of  Defendants  to  Object — 
Subsequent  Objection — 'Where  a  defendant,  indicted  for  a  felony, 
anounces  ready  and  goes  into  trial  without  making  any  suggestion 
to  the  court  as  to  the  absence  of  any  witness,  he  assumes  the  risk 
of  their  attendance,  and  it  is  too  late  after  the  trial  has  begun  to 
ask  a  continuance  to  procure  the  attendance  of  his  witnesses. 

3.  Joint  Indictment — Proof  of  Confederation — Evidence  Admissible 
— Whore,  on  a  trial  of  one  defendant,  jointly  indicted  with  others,  . 
charged  with  confederating  and  banding  together  to  alarm,  disturb 
and  injure  MarCha  S.,  proof  of  the  fact  that  all  of  the  defendants  ap- 
peared together  at  her  house  in  the  middle  of  the  night  and  all  of 
them  assisted  in  the  outrage  there  committed,  was,  in  and  of  it- 
self, sufficient  evidence  of  a  confederation  and  conspiracy,  and  this 
tact  being  established,  it  was  competent  to  prove  the  unfriendly  rela- 
tions or  enmity  that  existed  between  any  of  the  conspirators  and 
the  persons  they  assaulted. 

Wootton  &  Morgan,  Jesse  Morgan,  Bailey  P.  Wootton  and  H.  C. 
Davidson    for    appellant. 

James   Breathitt   and   J.   F.   Lockett   for   appellee. 

Appeal   from   Perry  Circuit   Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

The  appellant,  Napier,  in  connection  with  John  Hensley,  Wil- 
liam Miller,  and  other  persons,  was  indicted  under  section  1241a  of 
the  Kentucky  Statutes,  charged  with  the  offense  of  confederating  and 
banding  themselves  together  for  the  purpose  of  alarming,  disturb- 
ing and  injuring  Martra  Stidham.  Upon  a  trial  before  a  jury,  ap- 
pellant was  found  guilty  and  his  punishment  fixed  at  four  years 
confinement   in   the  State   penitentiary. 

John  Hensley,  one  of  the  defendants  in  the  indictment,  was  tried 
and  convicted  in  1907.  Upon  appeal  to  this  court,  the  judgment 
was  reversed  and  the  prosecution  as  to  him  remanded  for  a  new 
trial.  Afterwards,  in  March,  1908,  when  the  prosecution  was  again 
called  for  trial,  the  defendants  having  theretofore  demanded  sepa- 
rate   trials,    the   Commonwealth    elected   to    try   appellant. 

Appellant  insists  that  the  Commonwealth,  havina:  elected,  in  the 
first  place  when  separate  trials  were  demanded,  to  try  Hensley,  that 
it  could  not  try  the  other  defendants  until  the  prosecution  against 
Hensley  had  terminated.  It  is  said  that  when  the  Commonwealth 
elects  to  try  one  of  several  persons  jointly  charged  in  an  indictment 
that  the  trial  as  to  him  must  be  prosecuted  until  it  !s  finally  dis- 
posed of  before  either  of  the  other  defendants  can  be  tried.  We 
are  unable  to  perceive  any  reason  why  this  i>rocedure  should  be 
adop'ted,  and  counsel  for  appellant  has  not  furnished  us  any  au- 
thority in  support  of  his  position.    When  several  persons  are  joint- 
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ly  indicted,  and  a  separate  trial  as  to  one  or  more  of  them  is  de- 
manded, the  Commonwealth  has  the  right  to  elect  which  one  it  will 
try;  and  if  there  is  a  mistrial  as  to  the  one  selected,  or  if  there 
is  a  conviction  and  a  new  trial  is  granted,  the  Commonwealth  may. 
when  the  prosecution  is  again  called  for  trial,  elect  to  try  th«  one 
previously  convicted,  or  either  of  the  other  defendants.  Persons 
Jointly  indicted  have  a  right  to  demand  a  separate  trial,  but  they 
can  not  regulate  the  order  of  the  trials,  or  determine  for  the  Com- 
mcnwealth  which  one  shall  be  first  tried. 

It  is  next  insisted  that  the  court  erred  in  failing  to  grant  appel- 
lant a  continuance.  The  record  shows  that,  .on  the  7th  day  of  the 
term,  the  trial  was  commenced  without  any  request  upon  the  part 
of  appellant  for  a  continuance.  On  this  day  the  evidence  was 
partially  heard,  and  on  the  following  day  it  was  concluded.  After 
all  the  evidence  had  been  introduced  for  both  the  Commonwealth 
and  the  accused,  appellant  entered  a  motion  for  a  continuance,  which 
was  overruled.  In  support  of  the  motion  he  filed  his  own  affidavit, 
in  which  it  was  stated  that  Martha  Moore,  and  Lillie  Bell  Allen, 
important  witnesses  for  him,  and  whose  attendance  he  had  exercised 
proper  diligence  to  obtain,  failed  to  appear  on  account  of  sickness — 
that  except  for  sickness  they  would  have  been  present  and  testi- 
fied on  the  trial.  A  state  of  case  might  arise  where  the  defend- 
ant would  be  entitled  to  a  continuance  on  account  of  the  absence  of 
a  witness  or  witnesses  who  were  present  when  the  accused  an- 
nounced ready  for  trial,  but  we  have  not  before  ^s  a  question  of 
that  kind.  Neither  of  these  witnesses  was  present  when  the  case 
was  called  for  trial,  and  appellant  announced  ready  for  trial  with 
out  making  any  suggestion  to  the  court  concerning  the  absence  of 
these  witnesses.  He  should  not  have  anounced  ready  for  trial  until 
satisfied  that  he  could  obtain  the  presence  of  the  witnesses  he  de- 
sired to  introduce  in  his  behalf.  When  he  went  into  the  trial  in 
the  abEenco  of  these  witnesses,  he  assumed  the  risk  of  their  at* 
tendance;  and  it  was  too  late  after  the  trial  had  been  commenced 
to  ask  a  continuance  to  procure  their  presence.  The  Code  of  Prac- 
tice, section  188,  provides  that:  "When  an  indictment  is  called  for 
trial,  or  at  any  time  previous  thereto,  the  court,  upon  suflkcient  cause 
shown  by  either  party,  may  direct  the  trial  to  be  postponed  to  any 
time  in  the  same  term  or  to  another  term."  This  section  regulates 
the  practice  in  respect  to  asking  a  continuance,  and  affords  the  ac- 
cused ample  opportunity  to  apply  for  a  postponement  of  the  trial 
if  he  desires  it  continued.  To  permit  a  defendant  in  a  criminal  pro- 
secution to  have  a  continuance  in  the  midst  of  a  trial  he  had  gone 
into  without  asking  its  postponement  would  involve  the  trial  of  all 
criminal  cases  in  uncertainty.  It  would  encourage  persons  charged 
with  crime  to  go  into  trial  when  they  were  not  ready,  and  give  them 
the  advantage  of  obtainijig  a  continuance  at  any  time  during  the 
trial  when  it  appeared  that  a  continuance  might  be  to  their  interest. 
This  practice,  aside  from  being  in  direct  violation  of  the  Code, 
would  often  lesult  in  a  miscarriage  of  Justice,  and  tend  to  obstruct 
the   orderly   administration   of   criminal  procedure. 

During  the  examination  of  the  prosecuting  witness,  she  was  al- 
lowed to  testify  that  she  and  James  Napier,  one  of  the  defendants, 
had  some  trouble  a  fe^  months  before  she  was  assaulted  and  that 
it  had  continued  up  to  the  time  of  the  assault.  Her  evidence  upon 
thi3  point  was  very  trivial,  but  is  objected  to  upon  the  ground  that 
no  c(»Lf.plracy  liad  been  proven  between  James  Napier  and  the  ac- 
cused to  commit  the  crime  they  were  charged  with.  All  of  the 
defendants  were  identified  as  being  present,  aiding  and  assisting  each 
othoT  in  the  assault  made  upon  Martha  Stldham  and  her  family. 
The  fact  that  all  of  them  appeared  together  at  her  home  in  the 
middle  of  the  night,  and  that  all  of  them  assisted  in  the  outrages 
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there  committed,  was,  in  and  of  itself,  sufficient  evidence  of  a  con- 
federation and  conspiracy  between  them  within  the  meaning  of  the 
statute.  And  when  this  fact  was  established,  it  was  competent  to 
prove  the  unfriendly  relations  or  the  enmity  that  existed  between 
any  of  the  conspirators  and  the  persons  ihey  assaulted,  for  the 
purpose  of  showing  their  feeling  of  hostility  towards  the  person 
assaulted,  and  furnishing  a  motive  for  the  commission  ol  the  crime. 

It  is  further  objected  that  the  Commonwealth  was  permitted  to 
prove  by  one,  John  Miller,  that  the  defendant,  Hensley,  endeavored 
to  get  him  to  intercede  with  the  prosecuting  witness  for  the  pur- 
pose of  adjusting  in  some  way  the  prosecution.  While  John  Hensley, 
who  was  one  of  the  defendants,  was  on  the  witness-stand,  he  was 
asked  by  the  attorney  for  the  Commonwealth,  who  fixed  the  time 
and  place,  if  he  had  not  requested  Miller  to  eftect  a  compromise 
with  the  Stidhams.  Upon  his  denial,  Miller  was  introduced  by  the 
Commonwealth  as  a  witness  for  the  purpose  of  proving  that  Hen- 
sley had  requested  him  to  intercede  with  the  Stidhams,  with  a  view 
of  adjusting  the  trouble  between  them.  This  evidence  was  intro- 
duced to  impeach  Hensley  and  was  competent  for  this  purpose 
alone.  It  was  not  offered  for  the  purpose  of  proving  a  conspiracy, 
because  the  object  of  the  conspiracy  had  been  accomplished,  and 
any  statements  then  made  by  Hensley  would  not  .be  competent 
against  his  associates;  but,  it  was  admissible  for  the  purpose  of 
impeaching  the  credibility  and  veracity  of  Hensley. 

It  is  further  complained  that  one  of  the  attorneys  emplored  to  as- 
sist in  the  prosecution  made  an  improper  argument  to  the  jury. 
Tho  alleged  improper  argument  was  not  in  our  opinion  open  to 
criticism  or  objection.  But,  if  it  had  been,  no  exception  or  ob- 
jectiou  was  taken  to  it,  and  therefore,  it  would  not  be  available  error 
upon  this  appeal. 

The  instructions  are  also  the  subject  of  criticism,  but  they  fairly 
presented  the  law  of  the  case. 

In  connection  with  the  motion  for  a  new  trial,  appellant  filed  his 
affidavit,  setting  out  that  the  jury  had  boarded,  during  the  trial,  at 
the  home  of  the  county  attorney.  The  affidavit  does  not  disclose 
any  improper  conduct  on  the  part  of  the  jury  or  the  county  attor- 
ney, but  if  it  did  we  would  be  powerless  to  interfere  as  it  has  been 
repeatedly  held  that  when  an  alleged  error  in  the  trial  of  a  case  is 
presented  for  the  first  time  in  a  motion  for  a  new  trial,  this  court, 
under  section  281,  of  the  Criminal  Code,  has  no  jurisdiction  to  re- 
view it.  We  may,  however,  observe  that  when  a  jury  selected  to 
try  a  criminal  case  boards  at  the  home  of  one  of  the  attorneys  en- 
gaged in  the  prosecution,  it  has  a  tendency  to  excite  suspicion  and 
create  unfavorable  comment,  and  for  these  reasons,  if  none  others 
were  presented,  it  would  be  better  for  the  jury  to  engage  board  at 
some  other  place.  We  have  no  doubt  that  if,  during  the  trial,  the 
attention  of  the  court  had  been  called  to  the  fact  that  the  jury 
were  boarding  with  the  county  attorney,  who  was  actively  engaged 
in  the  prosecution,  he  would  have  suggested  to  the  sheriff  in  charge 
01  them  the  propriety  of  selecting  some  other  boarding  house  for 
the   jury. 

It  is  also  insisted  that  there  is  no  evidence  to  support  the  ver- 
dict. This  ground  is  wholly  lacking  in  merit.  The  appellant,  and 
others  of  the  accused,  were  positively  identified  as  parties  en- 
gaged in  the  unprovoked  and  brutal  assault  upon  the  prosecuting 
wftness.  All  of  the  defendants  attempted  to  establish  an  alibi,  but 
the  jury  evidently  accepted  the  statements  of  the  prosecuting  wit- 
nesses in  preference  to  the  testimony  of  the  accused  and  the  per- 
sons who  corroborated  their  evidence. 

Perceiving  no  error  prejudicial  to  the  rights  of  the  accused,  the 
judgment  of  the  lower  court  must  be  affirmed. 


C38  MAY,  AC.  V.  MAY. 

MAY,  &c.  V.  MAY. 
(Filed  May  28.  1908— Not  to  be  reported.) 

1.  Statute  of  Frauds — Parol  Contract  for  the  Sale  of  Land — A 
parol  contract  for  the  sale  of  land  is  not  binding  and  after  de- 
manding possession,  the  vendor  may  institute  an  action  to  rescind 
the  contract  and  recover  possession  of  the  land  iipon  equitable  terms. 

2.  Same — Petition — Memorandum  of  Writing — ^The  petition  seeking 
the  rescission  does  not  take  the  place  of  the  memorandum  required 
by  the  statute,  constituting  a  ratification  of  the  sale.  The  sign- 
ing of  a  petition  to  rescind  an  invalid  contract  of  sale  does  not 
have  the  effect  of  making  the  contract  valid. 

D.  D.  Sublett  for  appellants. 

John    H.    Gardner    for   appellee. 

Appeal   from   Magoffin  Circuit  Court. 

Opinion  of  the  court  by  William  Rogers  Clay,  Commissioner,  af- 
firming. 

Some  time  in  the  year  1895,  appellee,  S.  D.  May,  sold,  by  parol 
contract,  a  small  piece  of  land  situated  in  Magoffin  county,  Kentucky, 
to  appellants,  Abel  May  and  James  May,  and  put  them  in  possession 
of  same.  Appellants  remained  in  possession  of  the  property  for  a 
period  of  about  ten  years,  when  appellee  demanded  possession  of 
same,  ahd,  upon  appellants'  declining  to  give  him  possession,  he 
instituted  this  action.  Appellants  defended  on  the  ground  that  they 
had  fully  paid  the  purchase  price  of  the  land,  and  that  appellee 
was  now  estopped  to  claim  possession ;  also  on  the  ground  that  the 
petition  signed  by  appellee  was  such  writing  or  memorandum,  as 
amounted  to  a  confirmation  and  ratification  of  the  parol  contract 
of  sale.  Appellants  further  asked,  in  case  the  contract  of  sale  was 
rescinded,  that  they  be  allowed  the  purchase  money  with  interest; 
a^so  the  value  of  the  improvements  which  they  made  on  the  land 
and  the  natural  increase  of  its  value.  The  court  below  entered 
judgment  rescinding  the  contract  of  sale,  and  further  held  that  the 
rents  and  profits  were  about  equal  to  the  amount  of  purchase  money 
and  interest  and  the  value  of  the  improvements,  and  that  these  two 
claims  be  ofT-set  against  each  other.  From  this  judgment,  Abel  May 
and  James  May  prosecute  this  appeal. 

While  the  statute  of  frauds  in  some  cases  works  a  hardship — 
and  doubtless  worked  a  hardship  in  this  case — it  is  nevertheless  true, 
that  a  parol  contract  for  the  sale  of  land  is  not  binding,  and  that 
the  vendor  may,  after  demanding  possession  from  his  vendee,  in- 
stitute an  action  to  rescind  the  contract  and  recover  possession  of 
the  land  upon  equitable  terms.     (Dean  v.  Cassiday,  88  Ky.,  572.) 

Nor  Is  there  anything  in  appellants'  contention,  that  the  petition 
which  was  signed  and  sworn  to  by  ajipellee  took  the  place  of  the 
memorandum  of  writing  lequired  by  the  ctatute  of  frauds,  or  con- 
stituted a  ratification  or  conlirmation  of  the  parol  contract  of  sale. 
We  can  not  hold  that  the  signing  of  a  petition  to  rescind  an  invalid 
contract  of  sale  has  the  effect  of  making  the  contract  valid.  In 
other  words,  a  party  does  not  lose  his  legal  rights  by  the  use  of 
the   methods   prescribed   by   law   for   their  enforcement. 

It  appears  from  the  record  that  appellants  paid  to  appellee,  the 
sum  of  $59.25,  for  the  land.  It  further  appears  that  they  cleared 
about  six  acres  of  land,  and,  according  to  their  contention,  this  waa 
worth  $8  per  acre,  or  a  total  of  $48.  They  also  made  and  laid 
up  about  300  rails  and  about  100  panels  of  fence,  a  portion  of  the 
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rails  of  wbich  appellee  furnished.  Placing  upon  the  latter  work 
a  value  of  about  112,  which  is  really  in  excess  of  its  value  ac- 
cording to  the  testimony  of  disinterested  witnesses,  the  whole  value 
of  the  improvements  made  by  appellants  amounted  to  about  |60. 
Accciding  to  the  testimony,  the  profits  and  use  of  the  land  to  ap- 
pellants were  worth  from  |15  to  |20  per  year,  which,  for  a  period  of 
ten  years,  would  amount  to  from  $150  to  $200.  It  is  manifest,  there- 
fore, that  the  value  of  the  improvements  added  to  the  purchase 
money,  with  interest,  did  not  exceed  the  lowest  estimate  placed  upon 
the  value  of  the  profits  and  use  of  the  land  to  appellants.  That  being 
the  case,  the  appellants  have  no  cause  to  complain  of  the  Judg- 
ment of  the  lower  court  in  offsetting  the  value  of  the  improvements, 
purchase  price  and  interest  against  the  value  of  the  profits  and  us« 
of  the  land. 
Judgment  afRrmed. 


L.  &  N.  R.  R.  CO.  V.  MARSHALL. 
(Filed  Mjiy  29,  1908— Not  to  be  reported.) 

1.  Railroads — Negligence  in  the  Operation  of  Trains — Evidence — 
Injury  to  Passenger — ^Extent  Of — The  evidence  shows  that  the  trains 
that  collided,  In  which  collision  appellee  was  injured,  were  reck- 
lessly run  by  those  in  charge  of  them,  showing  such  lack  of  regard 
for  the  safety  of  the  passengers  as  to  amount  to  gross  negligence. 

In  view  of  the  extent  and  character  of  the  injuries  as  disclosed 
by  the  evidence,  and  their  permanent  character,  the  verdict  herein 
complained  of  can  not  be  said  to  be  excessive. 

2.  Instructions — Measure  of  Damages — ^In  defining  the  measure 
of  damages  the  court,  in  telling  the  Jury  that  they  might  find  for  her 
"for  the  loss  of  time,  if  any,  which  she  has  sustained,  and  for  the 
loss  of  time  in  the  future  which  the  jury  may  believe  from  the  evi- 
dence it  is  reasonably  certain  she  will  suffer,  if  any,  and  for  the 
loss  or  impairment  of  her  ability  to  earn  money,  if  any.'*  the  court 
meant  that  they  were  authorized  to  compensate  her  for  loss  of  time, 
when  she  was  unable  to  work,  but  when  she  became  able  to  work, 
and  her  power  to  earn  money  was  impaired,  she  should  be  compen- 
sated for  the  difference  in  her  earning  power  in  her  impaired  condi- 
tion and  what  It  was  before  the  injury. 

S.  D.  Rouse  and  Benjamin  D.  Warfield  tor  appellant. 

Myers  &  Howard  and  J.  W.  Lilly  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  affirming. 

Appelfee,  a  widow  twenty-nine  years  of  age,  with  one  child,  was 
injured  while  a  passenger  upon  one  of  appellant's  trains,  which 
collided  with  another  passenger  train.  She  brought  this  action  for 
$20,000  damages,  and  recovered  $12,.500.  Appellant  asks  for  a  re- 
versal: first,  because,  as  its  counsel  claims,  there  was  an  entire 
absence  of  testimony  as  to  the  cause  of  the  wreck,  or  that  it  was 
due  to  gross  negligence  on  its  part,  therefore,  the  court  erred  in 
giving  the  Jury  an  instruction  authorizing  them  to  find  punitive  dam- 
gaes;  second,  because  the  evidence  as  to  appellee's  permanent  in- 
Jury_  is  whol'y  unsatisfactory,  the  Jury  could  do  no  more  than 
guess  as  to  whether  or  not  the  injuries  were  permanent;  and,  there- 
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fore,  the  amount  of  recovery  is  excessive;   third,  because  the  court 
erred  in   its   instruction  on  the  measure  of  damages. 

We  will  consider  these  questions  in  the  order  stated.  Appellant's 
contention  is  that  there  was  absence  of  testimony  as  to  the  cause 
of  the  wreck,  and,  therefore,  a  punitive  damage  instruction  should 
not  have  been  given;  and  cites,  as  authority  supporting  this  proposi- 
tion, the  cases  of  Southern  Railway  Company  in  Kentucky  v.  Lee, 
30  Ky.  Law  Rep.,  1360,  and  the  same  against  Brewer,  32  Ky.  Law 
Rep.,  1374,  and  other  cases.  Lee  and  Mrs.  Brewer  were  injured 
in  the  same  wreck,  and  the  court  said  the  punitive  damage  instruc- 
tion should  not  have  been  given;  because  there  was  no  evidence  show- 
ing how  the  collision  occurred;  that  it  may  have  occurred,  so  far 
as  the  evidence  showed,  by  reason  of  some  accident,  over  which 
the  persons  in  charge  of  the  train  had  no  control.  In  the  Lee 
case,  the  action  of  the  court  was  certainly  correct,  and  the  majority 
of  the  court  was  of  the  opinion  that  the  facts  as  presented  in  the 
record  were  the  same  in  the  Brewer  case,  as  in  the  Lee  case.  But 
the  facts  of  this  case,  as  they  appear  in  the  record,  show  conclu- 
sively the  cause  of  the  wreck.  It  occurred  between  Independence 
and  Latonia,  the  distance  between  the  places  being  about  eight 
miles.  There  was  only  a  single  track  between  the  two  places.  There 
was  a  switch  about  three  miles  from  Latonia,^  where  trains  could 
pass.  The  trains  which  collided  were  number 'eight,  a  heavy  pas- 
senger train  going  north,  and  number  nine,  a  local  passenger  go- 
ing south.  According  to  the  time  card  they  should  have  passed  in 
Latonia;  but  that  day  number  eight,  the  through  train,  was  fifteen 
minutes  late.  Number  nine,  the  local  passenger  train,  should  have 
left  Latonia  at  3:56  o'clock,  but  did  not  leave  until  4:03  o'clock, 
and  those  in  charge  of  it  undertook  to  reach  Maurice  switch,  about 
three  miles  from  Latonia,  and  there  enter  it  for  number  eight  to 
pass.  When  number  nine  left  Latonia,  for  the  switch  it  had  only  eight 
minutes  in  which  to  reach  it  and  enter.  When  it  left  the  station  in 
Latonia  it  had  about  one  mile  to  travel  within  the  city  limits  where 
it  had  to  keep  its  train  under  control,  and  then  to  go  to  the  switch, 
throw  it,  enter  and  close  it,  but  about  the  time  it  reached  a  point 
one  thousand  feet  from  the  end  of  the  switch,  the  collision  occurred. 
The  impact  was  so  great  that  it  turned  the  engines  end  for  end. 
Several   persons   were   killed   and   many   injured. 

Butler,  the  section  boss,  testified  that  he  saw  the  collision,  and 
looked  at  his  watch  and  it  was  4:08%.  o'clock  The  telegraph  opera- 
tor at  Independence  testified  that  number  eight,  the  through  train, 
passed  his  station  at  4:04  o'clock;  that  it  was  traveling  at  the  rate 
of  forty-five  or  fifty  miles  an  hour.  Butler  testified  that  it  made 
no  check  when  it  arrived  at  Maurice  switch,  but  about  the  time  it 
passed  the  switch  It  put  on  more  steam  and  ran  faster.  The  testi- 
mony shows,  without  contradiction,  that  it  should  have  stopped  at 
Maurice  switch,  when  those  in  charge  of  it  saw  that  number  nine 
was  not  on  the  siding,  and  remained  there  until  number  nine  ar- 
rived, or  at  least  three  minutes.  These  uncontradicted  facts  show 
that  those  in  charge  of  both  trains  were  operating  them  without  any 
care;  that  their  conduct  was  reckless,  and  without  regard  for  the 
safety  of  the  passengers  in  their  charge,  and  shows  gross  negligence 
on  their  part. 

Appellant's  counsel  spent  much  time  in  his  brief  trying  to  induce 
the  court  to  say  that  the  principle  of  allowing  punitive  damages,  in 
any  case,  is  wrong.  All  the  common  law  writers,  on  the  subject  and 
the  highest  courts  of  every  State  in  the  Union,  and  this  court  for 
one  hundred  years,  have  recognized  the  principle  that  punitive  or 
exemplary  damages  are  a  proper  element  of  recovery.  For  these  rea- 
sons it  is  ioy  late  now,  even  if  we  felt  inclined  to  do  so,  to  change  the 
rule  with  respect  thereto. 
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The  second  proposition  made  by  appellant's  counsel  is  that  there 
is  no  satisfactory  proof  of  the  permanency  of  appellee  s  TOupr; 
and,  therefore,  the  verdict  is  excessive.  The  testimony  shows  that 
appellee,  prior  to  her  Injurtes.  was  a  healthy  person;  that  she  lived 
m  Glencoe,  Kentucky;  that  she  was  then  and  had  been  for  a  long 
time  employed  as  an  wTpert  seamstress  in  Cincinnati,  Ohio,  at  the 
price  of  two  dollars  a  day  over  and  above  all  expenses.  The  trial 
♦ook  place  fifteen  months  after  the  collision  of  the  trains.  She  had 
not  been  able  to  walk  since  the  collision;  had  only  been  out  of 
the  house  twice— once  when  she  was  carried  to  the  hospital  in  Cm- 
clnnatl,  where  she  remained  for  several  weeks,  and  once  when  she 
was  carried  to  the  courthouse  as  a  witness  in  this  case.  At  the 
time  of  the  trial  she  had  not  been  able  to  straighten  her  body.  She 
had  a  tendency  to  lean  forward  and  to  one  side.  She  had  suffered 
Intensely  since  receiving  her  injuries— had  convulsions.  She  had 
not  been  able  to  rest  without  taking  an  opiate.  The  witnesses  dif- 
fer as  to  the  probable  duration  of  her  suffering,  they  vary  from  one 
to  five  years.  The  evidence  tended  to  show  that  If  there  ever  was 
a  complete  recovery  it  would  only  be  accomplished  by  other  surgical 
operations.  There  were  two  operations  performed  on  her  while  she 
was  in  the  hospital  in  Cincinnati.  The  nature  and  extent  of  tbese 
can  better  be  understood  in  the  language  of  the  surgeon,  which  Is 
as  follows: 

"The  operation  was  two-fold.  In  other  words,  there  were  two 
operations  at  one  time.  The  first  operation  was  made  by  making 
an  incision  in  the  median  line  of  the  abdominal  wall,  large  enough 
to  admit  my  hand,  by  which  I  seized  the  uterus,  brought  it  forward 
and  then  shortened  the  ligaments  or  guy  ropes  which  nature  in- 
tended as  the  natural  means  of  support  for  this  uterus.  In  other 
words,  by  this  means  I  restored  the  uterus  to  its  normal  position, 
and  then  with  my  hand  in  the  abdominal  cavity,  and  this  operation 
complete,  I  explored  the  displacement  of  the  kidney,  the  region  of 
the  left  kidney,  and  found  the  kidney  displaced,  and  it  had  seemed 
perfectly  obvious  through  the  abdominal  wall,  that  it  was.  I  put 
it  back  in  its  position  and  then  turned  the  patient  on  the  side  and 
made  a  long,  oblique  incision  along  the  margin  of  the  lower  ribs, 
cut  down  upon  the  kidney,  lifted  it  out  entirely,  but  leaving  It.  of 
course,  attached  to  its  blood  vessels,  inspectel  it  carefully,  subjected 
It  to  a  certain  amount  of  friction,  for  the  purpose  of  securing  its 
hdhesion  after  it  was  replaced;  I  cleaned  out  and  removed  some  of 
the  super-abundant  fat — ^not  super-abundant,  because  it  was  not  super- 
abundant; but  the  fat  that  is  generally  found  in  the  nest  tha't  is  oc- 
cupied by  the  kidney — I  removed  that — I  then  took  advantage  of  the 
ligament  which  grows  from  the  lower  end  of  the  kidney,  and  I  switch- 
ed that  into  the  angle  of  the  womb,  very  much  as  I  indicate  by 
my  finger.  This  ligament  stitched  in  the  lower  angle  of  the  womb, 
made  a  permanent  fixation  by  means  of  which  the  kidney  was  held 
and  is  still  held  in  its  normal  position.  These  incisions  were  then 
dosed,  and  the  patient  made  a  very  satisfactory  recovery,  as  surgi- 
cal   recoveries   go." 

This  surgeon  stated,  from  the  evidence  introduced  on  the  trial, 
and  his  examination  of  appellee  a  few  days  before  the  trial,  that 
his  opinion  was,  that  her  recovery  would  not  take  place  without, 
in  all  i>robability,  these  operations  were  repeated.  The  proof  was 
that  she  had  already  expended  and  incurred  $1,500  for  doctor's 
bills,  paid  considerable  sums  for  nurses  and  board  in  the  hospital, 
and  for  nurses  for  herself  and  child  after  returning  from  the  hospital 
to  the  time  of  the  trial,  and  the  loss  of  time  from  her  employment 
to  the  time  of  the  trial,  and,  of  course,  it  could  not  have  been  posi- 
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tively  known  at  the  time  of  the  trial,  when  she  would  be  able  to 
resume  her  work,  if  ever.  It  was  also  a  matter  of  conjecture  as  to 
the  amount  that  would  necessarily  have  to  be  expended  by  her  in 
th«  futvr(t,  for  other  surgical  operations,  and  other  expenses  neces- 
sary in  attempting  to  effect  a  cure. 

The  jury  had  a  right,  under  the  evidence,  to  consider  all  these 
things,  and  in  addition  to  compensate  her  for  the  mental  and  phy- 
sical suffering  which  she  had  endured  as  a  result  of  her  injuries, 
and  the  mental  and  physical  suffering  that  was  reasonably  certain, 
from  the  evidence,  she  would  endure  in  the  future  as  a  result  of 
he<*  injuries.  The  physician  testified  that  her  left  kidney,  at  the 
time  of  the  trial,  was  what  they  call  a  "floater;*'  and  it  may  waste 
away  and  give  her  relief  from  pain,  but  she  would  be  minus  a  kidney; 
that  if  she  could  not  get  rid  of  it  in  that  way,  other  operations 
would  have  to  be  performed.  In  view  of  the  evidence,  we  are  of 
the  opinion  that  the  jury  had  the  right  to  conclude  that  she  could 
never  recover  her  healthy,  robust  condition  that  she  enjoyed  before  the 
injuries  were  received,  and  that  her  injuries  were  permanent.  In 
view  of  these  facts  do  not  feel  authorized  to  say  that  the  verdict  is 
excessive. 

The  instruction  on  the  measure  of  damages,  complained  of  by  ap- 
pellant, is  as  follows: 

"If  the  jury  find  for  plaintiff  under  instruction  number  one,  the 
measure  of  her  damage  will  be  such  a  sum  of  money  as,  governed 
by  the  proof,  will  fairly  and  reasonably  compensate  her  for  the  pain 
and  suffering  of  both  body  and  mind.  If  any,  which  she  has  suffered, 
and  such  as  the  jury  believe  it  is  reasonably  certain  she  will  suffer 
in  the  future,  if  any,  as  the  direct  and  proximate  result  of  said 
injury,  if  any,  and  for  the  necessary  and  reasonable  expenses  in- 
curred, or  which  may  be  incurred  by  her  in  the  future,  if  any,  llor 
medical  and  surgit;al  attention,  and  medicine,  as  the  direct  and 
proximate  result  of  the  injury;  for  the  loss  of  time,  if  any,  which 
she  has  sustained,  and  for  such  loss  of  time  in  the  future  which 
the  jury  may  believe  from  all  the  evidence  it  is  reasonably  certain 
she  will  suffer,  if  any,  and  for  the  loss  or  Impairment  of  her  ability 
to  earn  money,  if  any,  as  the  direct  and  proximate  result  of  her  in- 
juries in  the  evidence  described,  not  exceeding  in  all,  however,  the 
sum  of  twenty  thousand  dollars  ($20,000)  the  amount  claimed  in  the 
petition." 

That  part  of  the  instruction  to  which  objection  is  made  is  as 
follows: 

"For  the  loss  of  time,  if  any,  which  she  has  sustained,  and  for  such 
loss  of  time  in  the  future  which  the  jury  may  believe,  from  the  evi- 
dence it  is  reasonably  certain  she  will  suffer,  if  any,  and  for  the 
loss  or  impairment  of  her  ability  to  earn  money,  if  any." 

Appellant's  counsel  claims  that  this  language  in  the  instruction 
authorized  the  jury  to  find  double  damages  for  the  future  loss  of 
time — ^allowlng  a  recovery  both  on  the  score  of  loss  of  time  and 
also  for  loss  or  impairment  of  appellee's  ability  to  earn  money. 
The  criticism  of  the  instruction  is  incorrect.  It  does  not  bear  the 
construction  placed  upon  It  by  appellant's  counsel.  What  the  court 
meant,  and  the  jury  must  have  so  understood  it,  was  that  they  were 
authorized  to  compensate  her  for  her  loss  of  time,  that  is  when  she 
was  unable  to  work,  but  when  she  became  able  to  work,  if  ever, 
and  her  power  to  earn  money  was  impaired,  then  the  jury  was 
directed  to  compensate  her  for  the  difference  in  her  earning  power 
in  her  impaired  condition  and  what  her  earning  power  was  before 
the  injury.  (L.  &  N.  R.  R.  Co.  v.  Logsdon,  114  Ky.,  746,  and  the 
authorities   therein   cited.) 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed. 
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GRAND    LODGE   ANCIENT    ORDER   OP   UNITED   WORKMEN    OF 

KENTUCKY  v.  DEiNZER. 

(Filed  May  29,   1908— To  be  reported.) 

Life  Insurance — Benefit  Society— Policy  by  Father  for  Son— Change 
in  Beneficiary — Withdrawal  of  Father  from  Society — ^Death — ^Rights 
of  Son — ^A.  D.  took  out  a  $2,000  certificate  in  a  benefit  society  pay- 
able to  his  son,  H.  D.,  which  he  subsequently  transferred  to  his  said 
sonp  upon  his  payment  of  the  annual  dues  thereon,  which  he  paid 
as  long  as  the  company  would  accept  same.  Later,  the  father 
changed  the  beneficiary,  and  then  withdrew  from  the  society  and 
died.  In  an  action  by  the  son  against  the  company  to  recover  the 
insurance,  Held — That  under  the  laws  of  the  company,  the  beneficiary 
named  in  the  certificate  had  no  vested  right  therein  until  the  death 
of  the  member,  that  the  member  had  the  right  to  change  the  bene- 
ficiary without  the  consent  of  the  named  beneficiary,  and  the  father 
having  withdrawn  from  the  society,  the  certificate  was  thereby 
forfeited. 

Caruth,  Chatterson  &  Blitz  for  appellant. 

Pryor,  Sapkinsky  &  Castleman  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First 
Division. 

Opinion  of  the  court  by  Judge  Nunn,  reversing. 

It  appears  that  one  Adolph  Denzer,  became  a  member  of  the  order 
of  the  Ancient  Order  of  United  Workmen  in  the  year  1877.  He  joined 
Antiquity  Lodge,  No.  30,  in  Louisville,  Kentucky,  on  July  23,  1877. 
A  certificate  of  insurance  was  issued  to  him  wherein  it  was  agreed 
that  the  Grand  Lodge  would  pay,  at  his  death,  the  sum  of  $2,000 
to  his  wife,  Mary  Denzer.  Appellee,  Henry  Denzer,  at  that  time 
was  a  small  boy.  It  appears  that  in  March,  1S86,  Adolph  Denzer 
had  the  above  benefit  certificate  changed  so  as  to  read  as  follows: 

"To  Mary  and  Henry  Denzer  bearing  relationship  to  me  of  wife 
and  son,  $1,000  each." 

This  certificate  remained  in  the  possession  of  Adolph  Denzer 
until  August  15,  1890.  His  wife  died  August  13,  1890.  Appellee  at 
that  time  was  living  with  his  parents,  being  then  a  young  man  about 
twenty-two  years  of  age.  After  Adolph  Denzer's  wife  died,  he  took 
the  last  mentioned  certificate  to  the  home  office  of  the  recorder  of 
the  lodge  and  requested  that  the  certificate  be  changed,  and  a  new 
one  issued  making  his  son,  appellee,  the  sole  beneficiary  of  the 
entire  sum  of  $2,000.  This  request  was  granted,  and  the  recorder 
of  the  lodge,  living  near  Mr.  Denzer,  carried  the  same  to  his  house 
and  delivered  it.  Adolph  Denzer  then,  in  the  presence  of  the  re- 
corder, gave  the  certificate  to  appellee,  with  the  understanding  that 
he  (appellee)  would  pay,  thereafter,  all  the  dues,  assessments  and 
charges  against  same.  Appellee  faithfully  complied  with  this  agree- 
ment, and  out  of  his  own  money  and  estate  paid  the  grand  lodge, 
through  its  subordinate  lodge,  all  the  charges  against  same.  These 
payments  continued  until  July,  1896,  when  the  lodge  refused  to  receive 
any  further  payments  from  appellee.  Appellee  repeatedly  tendered  to 
the  ofllcers  of  the  lodge  the  dues  and  assessments  which  were 
refused,  and  he  was  ordered  not  to  return  to  the  office,  as  they  would 
not  receive  same  from  him.  The  reason  the  lodge  refused  any  further 
payments  from  Henry  Denzer,  as  it  appears  In  the  recora,  was  that  at 
about  this  time  appellee  and  his  father  became  estranged,  they  were 
engaged  in  a  law  suit,  and  Just  prior  to  that  time,  Adolph  Denzer 
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had  married  again;  and  he  made  an  affidavit  that  the  former  certi- 
ficate of  insurance  was  not  in  his  possession  and  that  he  could  not 
obtain  it,  and  asked  that  it  be  cancelled  and  that  another  certificate 
be  issued,  and  that  his  last  wife  and  four  grandchildren,  naming  them, 
be  made  the  beneficiaries  of  it.  Soon  after  this,  Adolph  Denzer  made 
application  to  the  lodge  for  a  final  card  withdrawing  his  member- 
ship, which  was  accepted  and  the  card  issued:  and  from  that  time 
to  his  death,  in  1905,  he  was  not  a  member,  in  any  sense  of  tbm 
order,  and  the  last  certificate  payable  to  his  wife  and  grandchild- 
ren  lapse.d,  and  became  of  no  effect  after  the  date  of  his  withdrawal 
from  the'  lodge.  After  his  father  died,  in  1905,  appellee  instituted 
this  action  upon  the  certificate  of  insurance  of  date.  July,  1890,  the 
one  in  which  he  was  made  the  sole  beneficiary.  He  claimed  that 
he  received  the  certificate  under  a  valid  gift  from  his  father  upon  the 
consideration  that  he  would  pay  all  the  dues  and  assessments  due 
the  lodge  by  his  father;  that  appellant,  through  its  agents  and  offi- 
cers, knew  of  this  gift  at  the  time  it  was  made,  and  knew  that  ap- 
pellee had  paid  all  tbe  dues  and  assessments  from  that  time  until 
1896,  and  by  reason  thereof  he  had  a  vested  interest  in  the  certificate 
of  insurance  of  which  his  father,  Adolph  Denzer,  had  no  power 
or  right  to  divest  him,  and  the  acts  of  Adolph  Denzer  and  the  offi- 
cers of  defendant,  in  attempting  to  divest  him  of  his  rights  under 
the  certificate  sued  on  by  .issuing  another  payable  to  Adolph  Denzer's 
last  wife,  and  grandchildren,  and  by  finally  issuing  to  him  a  with- 
drawal card  as  a  member  of  the  lodge,  were  wrongful  and  void  and 
did  not  have  the  effect  to  divest  appellee  of  his  interest  in  the  cer- 
tificate sued  on. 

Appellant,  by  answer,  put  in  issue  all  the  affirmative  allegations 
of  the  petition,  and  by  a  second  paragraph  set  forth  the  change 
in  the  certificate  by  Adolph  Denzer,  and  the  fact  that  he  ceased  to 
be  a  member  of  the  lodge  in  October,  1896,  and  asked  that  appellee's 
petition  be  dismissed. 

The  parties  tried  the  caae  before  a  Jury,  and  the  court  instructed 
it  as  follows: 

"If  you  shall  believe  from  the  evidence  that  at  the  time  mentioned 
in  the  petition,  Adolph  Denzer  gave  the  policy  or  certificate  of  in- 
surance sued  on  herein,  to  his  son,  Henry  Denzer,  and  put  him  in 
possession  of  it  on  the  condition  that  Henry  Denzer  should  pay  the 
charges,  assessments  and  dues  on  the  said  certificate,  and  that  the 
said  Henry -Denzer  did  thereafter,  pay  the  charges,  dues  and  assess- 
ments on  the  said  certificate  as  long  as  the  defendant  would  ac- 
cept the  dues,  charges  and  assessments,  and  that  the  defendant,  by 
its  officers  or  agents,  knew  that  Adolph  Denzer  had  given  the 
policy  to  his  son  and  that  the  son  paid  the  dues,  &c.,  mentioned, 
then  the  law  is  for  the  plaintiff,  and  you  should  so  find." 

A  second  instruction  gave  the  converse  of  ihe  first. 

The  jury  returned  a  verdict  in  behalf  of  appellee  for  the  full 
amount  of  the  certificate  less  the  charges,  assessments  and  dues 
which  would  have  been  due  and  payable  on  the  certificate,  consider- 
ing  Adolph  Denzer,   a  member  of  the  lodge   until   his   death. 

The  jury  found  in  favor  of  appellee,  on  the  issue  of  facts,  there- 
fore, the  only  question  to  be  considered  on  this  appeal  is:  Did  ap- 
pellee, under  the  facts  referred  to,  obtain  a  vested  interest  in  the 
certificate  of  insurance,  which  his  father  had  no  power  thereafter 
to  cancel  or  change?    In  the  certificate  sued  on   is  this  language: 

"This  certificate  is  issued  subject  to  and  is  controlled  by  the 
laws  of  the  order." 

This  was  the  only  reference  to  the  laws  of  the  order;  they  were 
not  copied  into  the  certificate,  nor  were  they  attached  thereto.  They 
were,  however,  filed  and  made  a  part  of  the  pleadings  in  the  action. 
We  copy  the  following: 
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"Sec.  4.  In  the  portion  of  this  fund  to  which  the  beneficiaries 
of  the  deceased  member  are  entitled,  the  members  themselves  have 
no  Individual  property  right;  it  does  not  constitute  a  part  of  their 
estate  to  be  administered,  nor  have  they  any  right  in  or  control 
over  the  same  except  the  power  to  designate  the  person  or  persons 
to  whom,  as  beneficiaries,  the  sale  shall  be  paid  at  the  death  of 
the  member.  The  beneficiaries  thus  designated,  have  no  vested 
right  in  said  sum,  until  the  death  of  the  member  gives  such  right 
and  the  designation  may  be  changed  by  the  member  in  the  method 
prescribed  by  the  laws  of  the  order  at  any  time  before  his  death. 

"Sec.  5.  No  liability  for  the  payment  of  any  money  from  this 
fund  shall  arise  by  virtue  of  any  beneficiary  certificate,  or  other- 
wise, unless  the  member  of  the  order  named  In  such  certificate 
shall,  in  every  particular  while  a  member  of  the  order,  comply  with 
all  the  laws,  rules  and  requirements  thereof;  and  shall,  at  the  time 
of  death,  be  a  member  of  said  order  in  good  standing;  and  that  the 
certificate,  by  virtue  of  which  the  demand  is  made,  shall  not  have 
been  surrendered,  oc  the  rights  thereunder  surrendered  by  the  mem- 
ber, or  said  certificate  or  his  rights  thereunder  cancelled  at  his  re- 
quest. 

"Sec.  6.  Any  member  desiring  to  change  his  beneficiaries  may  do 
so    without   the   consent  of   the  beneficiary,   &c. 

"Sec.  7.  Any  member  in  good  standing  may  sever  his  connection 
with  the  order  by  paying  all  dues,  fines  and  assessments  charged 
against  him,  surrendering  his  beneficiary  certificate  in  writing,  to- 
gether with  all  rights,  benefits  and  privileges  that  he  may  have 
acquired  by  virtue  of  his  membership  in  the  order,  when  a  final 
card  shall  be  issued  to  him  without  the  payment  of  any  fee  for  such 
final  card/' 

It  appears  from  the  laws  of  the  order,  which  are  a  part  of  the 
contract  as  stated  in  the  certificate,  that  Adolph  Denzer  had  no 
property  right  in  the  fund  named  in  the  certificate,  nor  did  it  form 
any  part  of  his  estate  to  be  administered;  that  the  beneficiary 
named  in  the  certificate  had  no  vested  right  therein  until  the  death 
of.  the  member  gave  him  such  right;  that  the  member  had  the 
right  at  any  time  to  change  the  beneficiary  without  the  consent  of 
the  named  beneficiary.  It  Is  further  provided  that  the  society 
should  not  be  liable  for  the  payment  of  the  sum  named  in  the  cer- 
tificate, unless  the  member  of  the  order  named  in  such  certificate 
should,  in  every  particular,  while  a  member  of  the  order,  comply 
with  all  the  laws,  rules  and  requirements  thereof,  and  at  the  time 
of  his  death  be  a  member  of  the  order  in  good  standing.  It  is  clear, 
under  these  provisions  of  the  contract,  that  appellee  did  not  and 
could  not  take  a  vested  interest  in  the  certificate  of  insurance.  He 
took  it  subject  to  the  rights  of  his  father  who,  at  any  time,  with 
the  consent  of  appellant  could  change  the  beneficiary.  Appellee 
claims,  however,  that  under  section  679,  of  the  Kentucky  Statutes, 
the  laws  of  the  order,  copied  above,  can  not  be  considered  a  part 
of  the  certificate,  or  contract,  because  the  same  were  not  written 
in  the  certificate  nor  attached  thereto.  The  statute,  so  far  as  ap- 
plicable to  the  question  at  issue,  is  as  follows: 

"All  policies  or  certificates  hereafter  issued  to  persons  within 
the  Commonwealth  by  corporations  transacting  business  therein 
under  this  law,  which  policies  or  certificates  contain  any  reference 
to  the  application  of  the  insured,  or  the  constitution,  by-laws  or  other 
rules  of  the  corporation,  either  as  forming  part  of  the  policy  or  con- 
tract between  the  parties  thereto  or  having  any  bearing  on  said 
contract,  shall  contain  or  have  attached  to  said  policy  or  certificate 
a  correct  copy  of  the  application  as  signed  by  the  applicant,  and 
the    portion    of   the    constitution,    by-laws    or    other    rules    referred 
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to;  and  unless  so  attached  and  accompanying  the  policy, no  such  appli- 
cation, constitution,  by-laws  or  other  rules  shall  be  received  as 
evidence  in  any  controversy  between  the  parties  to  or  interested 
in  said  policy  or  certificate,  and  shall  not  be  considered  a  part  of 
the  policy  or  of  the  contract  between  the  parties."  (This  statute 
has  been  repealed  as  to  benevolent  societies.) 

It  will  be  noticed  that  the  certificate  sued  on  was  issued  in  July, 
1890.  The  statute  just  quoted  became  a  law  after  that  date,  and 
it  expressly  states  that  it  applies  to  "all  policies  or  certificates 
hereafter  issued/'  and  consequently  it  could  have  no  application  to 
the  case  at  bar.  To  adjudge  that  appellee,  under  the  facts  stated, 
obtained  a  vested  Interest  in  this  certificate;  that  his  father,  the 
member  of  the  order,  was  thereafter  prevented  from  making  any 
change  in  the  beneficiary  or  from  withdrawing  his  membership  from 
the  order,  and  to  adjudge  that  the  order  was  prevented  from  ex- 
pelling him  as  a  member  for  improper  conduct,  which,  of  course, 
would  cancel  the  certificate,  would,  in  the  nature  of  things,  thwart 
the  order  fsom  carrying  out  the  benevolent  purposes  for  which  it 
was  organized,  as  shown  by  its  by-laws.  It  would  sometimes  compel 
a  person  to  remain  a  member  of  the  order  against  hia  will,  and 
compel  the  order  to  retain  a  member  after  he  had  violated  all  the 
rules  and  regulations  of  the  order,  and  after  he  had  become  unfit 
to  remain  a  member  of  any  organization. 

In  the  case  of  Schillinger  v.  Boes,  &c.,  85  Ky.,  357,  this  court, 
commenting  upon  the  right  of  a  member  to  change  a  beneficiary, 
said: 

"The  member  as  well  as  the  beneficiary  acquires  his  rights  under 
the  act  of  incorporation,  and  when  the  law  of  the  association,  as  well 
cf  the  certificate  of  benefit,  empowers  the  member  to  change  the 
brneficfftry,  there  is  no  question  of  public  policy  involved,  and  the 
change  being  authorized  by  an  express  law  or  statute  of  the  order, 
the  right  to  make  the  change  can  not  be  questioned.  ♦  ♦  ♦  He 
had  the  right  to  cancel  the  certificate  or  decline  to  pay  the  dues,  and 
thereby  forfeit  his  right  to  the  insurance." 

In  the  case  of  Masonic  Benefit  Association  v.  Bunch,  109  Mo., 
561,  the  court  said: 

"All  the  authorities  agree  that  the  right  of  members  of  benefit 
societies  in  the  sums  agreed  to  be  paid  at  the  death  is  simply  power 
to  appoint  the  beneficiary,  and  that  the  constitution  or  charter 
and  the  by-laws  are  the  foundation  and  source  of  such  power.  *  •  • 

"And  it  is  equally  well  settled  that  the  beneficiary  acquires  no  vested 
interest,  nor  has  he  any  property  in  the  certificate.  He  has  simply 
an  expectancy  which  may  be  divested  by  the  member  by  chang- 
ing  the   beneficiary.    ♦    ♦    • 

"Nor  is  the  right  to  change  the  benefit  affected  by  the  fact  that 
the  first  beneficiary  paid  the  assessments.    •    •    ♦ 

"Nor  does  the  possession  of  the  certificate  by  the  beneficiary  de- 
prive the  member  of  the  right  to  make  the  change.    •    •     • 

"This  right  to  change  has  generally  been  held  analoguous  to  a  tes- 
tamentary disposition  of  the  benefit.  It,  like  a  will,  is  revocable  at 
any  time  during  the  life  of  the  testator." 

See  further  the  case  of  Fiske  v.  Eq.  Aid  Union,  11  Atl.  Rep., 
84,  wherein  the  court  said: 

"Notwithstanding  the  fact  that  the  certificate  was  delivered  to 
the  plaintiff,  and  the  assessments  thereon  were  paid  by  him,  his 
wife  had  the  right,  on  presenting  it  to  the  supreme  secretary,  to 
apply  for  and  eftect  a  change  in  the  designation  of  the  beneficiary 
named  therein.  When  plaintiff  accepted  the  original  certificate, 
and  paid  the  assessments  thereon,  he  knew,  or  ought  to  have  known, 
that  he  held  it  subject  to  the  right  of  his  wife,  to  change  the  desiir* 
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nation  of  those  to  whom  the  Insurance  money  should  be  paid  upon 
her  death." 

It  Is  true  that  there  are  respectable  authorities  sustaining  ap- 
pellee's contention,  but  the  weight  of  authority  Is  to  the  contrary. 
(Fisher  v.  Fisher,  42  S.  W.  Rep.,  448.)     It  was  there  said: 

"It  is  held  in  a  number  of  cases,  principally  In  New  York  and 
California,  following  the  New  York  cases,  that  the  beneficiary  who 
pays  the  assessments  does  acquire  an  Interest  which  can  not  be 
divested  without  his  consent,  when  there  is  a  special  agreement  to 
that  effect,  or  that  no  substitution  shall  be  made.  (3  Am.  &  Bng. 
Enc.  of  Law,  2  ed.,  993,  and  note  4.) 

But  these  cases  are  not  In  accord  with  the  weight  of  authority.  (Id. 
990,  and  notes.)  The  rule  approved  in  the  majority  of  the  cases,  is 
based  upon  the  provisions  and  reservations  contained  in  the  charter 
and  by-laws  of  the  society,  and  this  furnishes  the  distinction  be- 
tween ordinary  life  and  mutual  benefit  Insurance  policies.  (Id.  990.) 
This  rule  adopted  In  the  majority  of  the  cases  Is  in  accord  with 
the  objects  and  purposes  of  beneficial  orders  in  which  the  benev- 
olent feature  prevails  largely.  ♦  ♦  ♦  The  laws,  articles  of  as- 
sociation, and  certificates  of  membership  of  the  order  determine 
the  rights  of  the  members,  and  these  laws,  articles  and  provisions  of 
membeifhip  will  be  respected  and  enforced  by  the  courts.  •  ♦  ♦ 
The  beneficiary,  during  the  life  of  the.  member,  can  have  no  more 
than  a  mere  expectancy,  resting  entirely  upon  the  volition  of  the 
member;  and  this  can  not,  during  the  member's  life,  rise  to  the 
dignity  of  a  vested  property  right.  It  is  no  more  than  the  mere 
(ixpectancy  of  a  legatee  or  devisee,  which,  although  it  may  be  re- 
cognized by  one  will,  it  may  be  defeated  and  extinguished  by  the 
execution  of  a  subsequent  will.  The  final  power  of  disposition  rests 
In  the  testator  or  member,  so  long  as  he  lives.  The  laws  and  regu- 
lations of  the  order  enter  into  and  become  a  part  of  every  certificate 
Issued  to  a  member.  Nor  can  it  alter  the  rule  that  the  expectant 
beneficiary  has  paid  assessments  or  incurred  expense  upon  the  faith 
of  the  pruvisionb  in  his  behalf  in  a  certificate  which  Is  afterwards 
cancelled  and  changed.  •  •  •  But  under  the  prevailing  rule  as 
laid  dowi:  and  recognized  by  the  current  of  authority,  and  by  our 
own  caFos.  the  member's  right  to  dispose  of  the  Insurance  exists, 
notwithHancing  the  beneficiary  originally  named,  has  paid  assess- 
ments or  incurred  expense." 

For  these  reasons  the  Judgment  of  the  lower  court  is  reversed 
and  remanded,  for  further  proceedings  consistent  herewith. 


CARLTON  V.   SMITH. 
(Filed  May  29,  1908— Not  to  be  reported.) 

1.  Parties  to  Appeals — Persons  who  are  noi  named  In  the  state- 
ment are  not  parties  to  an  appeal  and  no  relief  can  be  given  against 
them.  (22  Ky.  Law  Rep.,  1738;  23  Ky.  Law  Rep.,  831,  and  24  Ky. 
Law  Rep..  1560.) 

2.  Pleading — A  paragraph  In  an  answer  was  not  sufiiclent  to  pre- 
vent a  recovery  on  a  note,  Its  payment  being  averred,  when  no  proof 
was  made  showing  its  payment. 

3.  Land — Sale  of  Enough  to  Pay  Debt — The  judgment  was  erro- 
neous in  not  limiting  the  amount  of  land  to  be  sold  to  only  enough 
to  pay  the  debt  sued  on. 

C.   C.   Williams   for   appellant. 

Bethurum  &  Bethurum  for  appellee. 
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Appeal  from  Rockcastle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  reversing. 

On  November  19,  1902,  Henry  Carlton  bought  of  J.  W.  Marler  and 
his  wife,  Serena  Marler,  a  tract  of  135  acres  of  land,  for  $200.  and 
they  executed  to  him  a  title  bond.  He  paid  all  of  the  purchase 
money  except  a  note  for  $32.40.  This. note  was  assigned  by  Marler 
to  W.  P.  Smith,  on  May  23,  1905,  and  Smith  brought  this  suit  on 
April  17,  1906,  to  obtain  a  judgment  on  the  note  and  to  enforce  a 
lien  on  the  land,  alleging  that  the  note  was  wholly  unpaid  and  that 
Marler  and  wife  had.  on  Dec.  31,  1903,  made  a  deed  to  Carlton  for 
the  land,  but  that  he  had  declined  to  accept  it.  The  deed  was  ten- 
dered with  the  petition.  Carlton  filed  an  answer,  in  the  first  para- 
graph of  which  he  alleged  that  he  had  paid  the  note.  In  the  second 
paragraph  he  pleaded  that  Marler  had  entered  upon  the  land  after 
he  had  sold  it  to  him  and  after  January  1,  1904,  and  cut  a  lot  of  tim- 
ber off  the  land  of  value,  $200,  which  he  had  converted  to  his  own 
use.  By  the  third  paragraph  he  alleged  that  Marler  had  trespassed 
upon  the  land  to  his  damage  in  the  sum  of  $50.  In  the  fourth  para- 
graph he  alleged  that  Marler  had  collected  $13.50  a  year  which 
was  paid  on  an  oil  lease  on  the  land  for  three  years  and  that  the 
$40.50  thus  collected  more  than  paid  the  note.  He  made  the  second, 
third,  and  fourth  paragraph  of  his  answer  a  cross-petition  against 
Marler  and  wife.  They  entered  their  appearance  to  the  cross- 
petition  and  filed  a  demurrer  to  it.  The  court  sustained  the  de- 
murrer, and,  he  failing  to  amend,  the  cross-petition,  was  dismissed. 
The  action  was  then  submitted  as  between  him  and  Smith;  and  the 
court  entered  a  Judgment  in  favor  of  Smith  and  directed  a  sale  of 
the  land  to  pay  the  note  subject  to  a  credit  of  $10  which  was  en- 
dorsed on  the  back  of  the  note. 

Marler  and  wife  are  not  made  parties  to  this  appeal.  We  can  not 
therefore,  conuider  whether  the  court  acted  properly  in  sustaining 
their  demurrer  to  the  cross-petition  against  Aem.  The  statute  re- 
quires the  appellant  to  endorse  on  the  record  the  names  of  the  ap- 
pellant and  appellees.  Persons  who  are  not  named  in  the  state- 
ment as  appellees  are  not  parties  to  the  appeal;  and  no  relief  can 
be  i'iven  against  them.  (Board  of  Councilmen  v.  Farmers  Bank,  22 
Ky.  Law  Rep.,  1738;  Bordie  v.  Parsons..  23  Ky.  Law  Rep.,  831;  Chinn  v. 
CurtiF,  24  Ky.  Law  Xlep.,  1566.) 

The  allegation  in  the  answer  that  the  note  was  paid  was  but  an 
affirmative  denial  of  the  allegation  of  the  petition,  that  the  note  was 
unpaid.  No  rleply  was  necessary  and  the  burden  of  proof  was  on 
the  defendant  to  show  that  he  had  paid  the  note.  (Ermert  v.  Dietz, 
19  Ky.  Law  Rep.,  1639 ;  Logan  Co.Bank  v.  Barkley,  20  Ky.  Law  Rep.,  773.) 
As  Carlton  had  taken  no  proof  to  show  that  the  note  was  paid  and  as  the 
burden  of  proof  was  on  him,  the  note  making  out  a  prima  facie 
ca.se  for  the  plaintiff,  the  first  paragraph  of  the  answer  was  not  suffi- 
cient  to   prevent   a   recovery. 

The  second  paragraph  of  the  answer  setting  up  that  Marler  had 
cut  firom  the  land  timber  after  January  1,  1904,  and  after  his  right 
to  remove  the  timber,  under  the  bond,  has  ceased.  Is  not  sufficient 
to  prevent  a  recovery  by  Smith  as  it  is  not  averred  that  the  timber 
was  cut  by  Marler  before  the  note  was  assigned  to  Smith  or  he  had 
notice  of  it.  The  timber  standing  on  the  land  was  a  part  of  it. 
The  timber  passed  to  Carlton  with  the  land  and  if  Marler  took  off 
the  land  timber  which  formed  a  part  of  the  consideration  of  the 
note,  to  this  extent  Carlton  should  not  be  required  to  pay  the  note 
to  Marler.  and  if  he  had  this  defense  against  Marler  in  May,  1905, 
when  Alarler  assigned  the  note  to  Smith,  as  Smith  took  it  subject 
to  all  defenses  which  Carlton  had  against  the  note,  in  the  hands 
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of  Marler,  he  may  make  the  defense  against  Smith.  But  for  the  rea- 
son Indicated,  the  answer  is  not  good  against  Smith,  as  it  does  not 
appear  from  the  answer  that  Carlton  had  this  defense  against  Mar- 
ler at  the  time  the  note  v^s  assigned  to  Smith  or  before  he  had  notice 
of  the  assignment. 

The  thii'd  paragraph  o  e  answer  is  also  insufficient  for  the  rea- 
son that  no  trespass  wh  Marler  committed  on  the  land  could  be 
pleaded  against  Smith  iu  >  absence  of  a  showing  that  the  cause 
of  action  accrued  before  t'.e  assignment  of  the  note  by  Marler  to 
Smith  and  that  Marler  was  insolvent  at  the  time  of  the  assignment 
or  before  Carlton  had  n:?t:ce  of  it.  (Newman  on  Pleading,  sec.  475, 
£4.  New  Edition,  and   cases  cited.) 

The  fourth  paragraph  of  the  answer,  however,  seems  to  us  suffi- 
cicnf.  The  oil  on  the  land  was  a  part  of  it.  by  the  bond  which  Mar- 
ler made  to  Carlton,  he  sold  him  the  land  and  agreed  to  make  him 
a  good  deed  to  it.  There  was  no  reservation  of  the  oil  or  the  oil 
lease,  which  had  been  made  to  the  New  Domain  Oil  and  Gas  Com- 
pany. Carlton  is  entitled  to  a  reduction  of  the  price  to  the  extent 
that  the  oil  lease  diminishes  the  value  of  the  property.  In  other 
words  he  must  have  the  whole  property  or  he  can  not  be  com.- 
pellC'i  to  pay  the  whole  purchase  money.  This  paragraph  of  the 
answer  which  shows  that  Marler  was  collecting  the  royalty  and 
not  paying  it  to  Carlton  showed  that  Carlton  had  not  received  all 
that  the  bond  bound  Marler  to  convey  to  him. 

The  judgment  of  the  circuit  court  is  also  erreneous  in  this,  that 
it  orders  a  sale  of  the  entire  tract  of  land.  It  must  be  presumed 
that  a  tract  of  135  acres  of  land  is  divisible;  and  therefore,  a  sale 
should  have  been  ordered  of  only  so  much  of  the  land  as  was  neces- 
sary to  pay  Smith's  debt. 

On  the  return  of  the  case  to  the  circuit  court,  the  defendant  will 
be  allowed  to  amend  his  answer  if  he  desires  to  do  so.  He  can  not 
have  any  judgment  over  against  Smith,  but  he  should  not  be 
required  to  pay  the  note  in  the  hands  of  Smith,  if  he  could  not  have 
been  required  to  pay  it  in  the  hands  of  Marler,  at  the  date  of  the 
assignment  to  Smith,  or  when  he  had  notice,  of  it. 

Judgment  reversed  and  cause  remanded,  for  further  proceedings 
consistent   herewith. 


CITY    OF   COVINGTON   v.   WEBSTER. 
(Filed  May  28,  1908— Not  to  be  reported.) 

1.  Towns  and  Cities — Defective  Sidewalk — Notice  to  City — ^Appellee, 
in  his  action  for  damages  for  injuries  occasioned  by  a  defective  side- 
walk, stated  his  case  in  the  alternative,  setting  up  that  he  was  injured 
either  by  stepping  into  a  hole  which  appellant  could  have  discovered 
by  ordinary  care,  or  by  stepping  through  the  crust  of  ordinary  cin- 
ders which  appellant  had  not  properly  supported.  Held — It  was  not 
necessary  to  prove  notice  of  the  defects  in  the  construction  of  the 
w^alk  in  order  to  hold  the  city  liable  under  that  theory  of  the  case. 

2.  Instructions — Appellee  was  entitled  to  have  these  two  theories 
submitted  to  the  jury  for  it  matters  not  which  condition  caused  the 
injury,  the  city  being  negligent  in  either  event. 

John  B.  Shepard  for  appellant. 

R.  C.  Simmons  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  af&rming. 
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Appellee,  Thomas  W.  Webster,  was  injured  by  falling  tbnmgh  an 
opening  In  a  cinder  sidewalk  on  the  south  side  of  West  Third  street, 
in  the  ,3ity  of  Covington.  The  accident  occurred  about  6  o'clock  p.  m., 
early  in  November,  and  the  darkness  was  intensified  by  an  unusually 
heavy  fog.  It  appears  that  the  plank  walk  had  been  partly  remoyed 
and  its  place  supplied  by  a  cinder  fill,  supported  on  the  south  by  a 
wall  constructed  out  of  the  wooden  planks  and  beams  which  had 
previously  constituted  the  plank  walk.  In  some  places  this  wall 
supporting  the  fill  contained  openings  of  such  size  that  the  cindere 
escaped  through  same  and  left  holes  in  the  path,  or  hollowed  out  the 
space  beneath  the  crust  of  cinders.  While  appellee  was  passing 
along  the  walk  his  left  foot  went  down  through  the  surface  of  the 
walk  and  was  caught  in  an  opening  in  the  wooden  retaining  wall. 
His  back  struck  a  post,  and  his  right  leg  remained  above  the  surface 
of  the  ground.  He  was  painfully  injured.  Appellee  stated  his  cause 
of  action  in  the  alternative,  claiming  that  he  was  injured  either  by 
Stepping  into  a  hole  in  the  sidewalk,  which  appellant  could  have  dis- 
covered by  the  exercise  of  ordinary  care,  or  by  stepping  through 
the  crust  of  the  cinders,  which  appellant  had  negligently  failed  to 
properly  suppo^rt.  Upon  the  trial  of  the  case,  appellee  recovered 
judgment  in  the  -sum  of  $775.  BYom  that  judgment  the  city  of  Cov- 
ington appeals. 

It  is  insisted  by  counsel  for  appellant,  that  appellee  baaed  his  action 
upon  two  theories,  one  of  which  showed  negligence,  while  the  other 
did  not.  and  that,  under  the  rule  laid  down  by  this  court  in  the  case 
of  Louisville  Gas  Co.  v.  Kaufman,  Straus  &  Co.,  20  Ky.  Law  Rep., 
1069,  the  court  should  not  have  submitted  the  case  to  the  jury.  Coun- 
sel takes  the  position  that  it  was  necessary  to  prove  that  the  city 
had  notice  of  the  defective  construction  of  the  cinder  walk  in  order  to 
hold  the  city  liable  under  that  theory  of  the  case.  The  evidence  con- 
duced to  show  that  the  boards  had  not  been  placed  close  enough  to- 
gether to  keep  the  cinders  from  running  through.  As  the  cinders  from 
beneath  the  crust  ran  through  the  opening  in  the  supporting  wall, 
there  were  places  beneath  where  there  was  nothing  to  support  the 
crust  of  the  walk.  The  city  having  constructed  the  walk  and  put 
up  the  retaining  wall,  we  do  not  th:nk  it  was  necessary  to  prove  notice 
of  the  defects  in  the  construction  thereof.  The  defect  in  the  retain- 
ing wall  was  apparent  when  the  city  built  it,  and  no  subsequent  notice 
of  this  defect  was  necessary. 

The  only  complaint  made  of  the  instructions  is  that  both  thecAries 
of  appellee's  cause  of  action  were  submitted  to  the  jury;  1.  e.,  the 
court  authorized  a  recovery  in  case  the  sidewalk  was  unsafe,  either 
from  a  hole  therein  which  appellant  could  have  discovered  by 
ordinary  care,  or  from  the  negligent  and  defective  construction  theireof. 
We  think  appellee  was  entitled  to  have  these  two  theories  submitted 
to  the  jury.  It  matters  not  which  of  the  conditions  caused  appellee's 
injury;  the  city  was  negli|;ent  in  either  event. 

The  instructions  fairly  presented  the  law  of  the  case,  and,  ««  there 
was  Bufflcient  evidence  to  justify  the  verdict,  we  are  of  opinion  the 
judgment  should  be  aflUrmed;  and  it  is  so  ordered. 


INDIAN  HEAD  COAL  CO.  v.  MILLER. 
(Filed   May   29,   1908 — Not  to  be   reported.) 

Mines  and  Mining — Falling  of  Roof  of  Mine — ^Injury  to  Servant — 
Action  for  Damages — Instructions  to  Jury — ^In  an  action  by  a  coal 
miner  against  the  company  for  an  injury  by  the  falling  of  coal  on 
him  from  the  roof  of  the  mine  which  had  not  been  sufficiently  propped, 
there  was  evidence  by  the  foreman  that  he  told  plaintiff  and  anothcAr 
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hand  that  they  must  "timber"  the  roof.  The  court  should  have  in- 
structed the  jury  that  if  It  was  the  duty  of  the  plaintiff  and  his  fellow- 
servant  to  prop  the  roof,  and  they  failed  to  do  so,  and  but  for  this 
the  injury  would  not  have  occurred,  or  if  the  foreman,  when  plaintiff 
called  his  attention  to  the  roof  told  him  he  must  '^timber"  it  and  he 
failed  to  do  so,  and  but  for  this  the  injury  would  not  have  incurred, 
then  in  either  of  these  events  the  jury  should  find  for  the  defendant. 

O.  H.  Waddill  &  Son  for  appellant. 

James  Denton  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Juge  Hiobson,  reversing. 

Charles  Miller  was  a  miner  in  the  service  of  the  Indian  Head  Coal 
Co.,  and  was  injured  by  a  lot  of  slate  falling  on  him.  He  brought  this 
suit  to  recover  for  his  injuries  and  recovered  a  judgment  for  $1,400. 
The  defendant  appeals. 

Miller  had  worked  in  the  coal  mine  ten  or  twelve  years  as  a  driver. 
He  had  worked  ^as  a  miner  only  two  or  three  months,  up  to  the  time 
that  he  was  hurt.  He  and  a  man  named  Columbus  King. worked  to- 
gether. Their  duties  were  to  shoot  down  the  coal  and  load  it  after 
two  other  men  had  cut  under  it  with  a  machine  The  machine  re- 
quired nine  feet  to  work  in,  and  no  props  were  usually  put  nearer  the 
edge  of  the  coal  than  nine  feet.  It  was  the  duty  of  Miller  and  King 
to  prop  the  roof  and  keep  it  propped  within  nine  feet  of  the  coal  as 
they  blew  dt  down.  The  props  were  furnished  by  the  company  at 
the  mouth  of  the  mine.  Miller  and  King  selected  there  what  props 
they  wanted  and  they  were  then  brought  in  to  them  on  the  cars  and 
put  up  by  them.  The  mine  boss  was  named  Heaps.  There  was  a 
horse-back  in  the  room  in  which  Miller  was  working.  On  the  morn- 
ing of  the  accident  Miller  and  King  called  Heaps'  attention  to  the 
horse-back,  saying  that  they  weire  afraid  to  work  there;  that  the  room 
was  unsafe.  They  complained  of  this  no  less  than  three  times.  Heaps 
took  a  pick  and  slapped  the  horse-back  with  it  and  said  to  them,  as 
Miller  and  King  testified,  that  he  thought  it  was  all  right.  Thereupon 
they  went  on  to  work  and  shortly  afterwards  the  6late  fell  on  Miller. 
On  the  other  hand,  Heaps  testified  that  when  he  was  there  in  the 
morning  the  props  had  not  been  set  within  nine  feet  of  the  bank  of 
coal,  but  that  there  was  a  space  of  eighteen  feet.  His  testimony  as 
to  what  took  place  between  him  and  Miller  is  as  follows: 

"Q.  Ebcplain  to  the  jury  how  that  room  was  worked." 

''A.'  It  was  mined  by  machinery;  the  machine  was  in  on  Friday, 
and  they  would  do  the  drilling  and  shoot  the  room  down  that  night, 
and  Monday  morning  they  went  in  to  loading  their  coal;  I  went  down 
that  morning  in  the  room  next  to  that  and  Miller  called  me  and  said 
he  wanted  me  to  show  him  how  to  fix  some  slate  that  was  in  there 
right  along  here;  and  I  went  and  showed  him  and  told  him  where  to 
set  his  timbers  so  that  it  would  not  interfere  with  the  Air,  and  I 
was  under  this  piece  of  slate  and  he  called  my  attention  to  the  horse- 
back where  this  loose  coal  was  lying;  I  looked  it  over  and  said  there 
is  no  danger,  it  is  not  showing  itself,  but  I  said:  'You  must  timber 
your  room,'  and  he  said,  'I  will  go  out  and  get  some  timbers  as  SPOon 
as  I  load  this  coal,'  and  I  said:  'It  ought  to  be  timbered  now,'  and 
he  said  *lt  ought,'  and  said:  1  will  go  as  soon  as  I  load  this  car'  or 
coal,'  I  do  not  know  which," 

On  this  evidence  the  court  gave  the  jury  the  following  instruction: 
"If  you  believe  from  the  evidence  that  the  plaintiff,  Charles  Miller, 
while  engaged,  by  the  defendant  in  its  mines,  received  the  injuries 
complained  of,  by  the  falling  of  slate  from  the  roof  of  said  mines 
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upon  him,  and  that  he  called  the  attention  of  the  mine  foreman  to 
the  condition  of  said  roof  and  had  been  aissured  by  &aid  mine  fore- 
man that  same  was  safe  and  directed  to  continue  at  wolrk  therein 
by  said  foreman,  when  the  said  foreman  knew,  or  could  haye  known, 
by  the  use  of  reasonable  care,  that  the  roof  of  said  mine  was  in  an  un- 
safe and  dangerous  condition,  and  that  the  plaintiff  continued  to 
work  at  said  place  because  he  depended  and  relied  upon  the  said 
foreman's  superior  knowledge,  you  will  find  for  the  plaintiff,  unless 
you  believe  that  the  danger  was  so  obvious  and  the  risk  such  that 
a  prudent  man  would  have  refused  to  do  the  work  under  the  circum- 
stances because  of  the  danger,  in  which  case  you  will  find  for  de- 
fendant." 

This  was  the  only  instruction  given  by  the  court,  except  one  de- 
fining the  measure  of  damages  and  telling  the  jury  that  nine  jurors 
might  find  a  verdict.  The  instruction  presented  the  plaintiff's  side 
of  the  case,  but  the  defendant's  side  of  the  case  was  not  presented 
at  all.  We  do  not  find  in  the  record  that  either  Miller  or  King  any- 
where denied  Heaps*  testimony  to  the  effect  that  he  directed  them  to 
prop  the  room;  although  there  was  testimony  on  Miller's  behalf 
tending  to  show  that  the  slate  fell  next  to  the  coal,  and  that  if  the 
props  had  been  put  up  it  would  not  have  been  prevented  the  slate 
from  falling  if  they  had  been  set  in  the  usual  way,  nine  feet  from  the 
coal  bank.  Under  the  evidence  the  court  should  have  instructed 
the  jury  that  If  it  was  the  duty  of  Miller  and  King  to  prop  the  roof 
and  to  keep  it  propped  within  nine  feet  of  the  bank  of  coal,  and  they 
failed  to  do  so,  and  but  for  this  the  injury  would  not  have  occurred; 
or  if  Heaps,  when  Miller  called  his  attention  to  the  roof,  told  him 
that  he  must  timber  the  roof  and  Miller  had  not  timbered  the  room, 
as  he  was  directed  to  do  by  Heaps,  and  but  for  this  the  injury  would 
not  have  occurred;  then  in  either  of  these  events  the  jury  should  find 
for  the  defendant. 

King  was  introduced  as  a  witness  for  Miller,  He  was  asked  on 
cross-examination  if  he  had  not,  at  a  certain  time  and  place,  made 
certain  statements  to  Heaps  and  to  Corey,  the  superintendent,  as  to 
the  matters  about  which  he  had  testified,  and  Inconsistent,  with  his 
testimony.  He  denied  making  the  statements.  The  defendant  then 
offered  to  prove  by  Heaps  and  Corey  that  he  had  made  these  state- 
ments. The  court  refused  to  allow  the  evidence,  which  should  have 
been  admitted,  with  an  admonition  to  the  jury  that  it  was  not  to  be 
considered  by  them  as  substantive  evidence,  but  only  for  the  pur- 
pose of  contradicting  King. 

The  court  did  not  err  in  refusing  to  give  a  peremptory  instruction 
to  the  jury  to  find  for  the  defendant.  Miller  was  not  an  experienced 
miner.  He  had  only  worked  in  the  mine  a  short  time,  and  had  a 
right  to  rely  on  the  superior  judgment  of  Heaps,  The  case  of  Breck- 
inridge Syndicate  v.  Murphy,  18  Ky.  Law  Rep.,  915,  is  unlike  this 
case.  There  Murphy  was  an  experienced  miner,  and  knew  as  much 
about  the  matter  as  the  boss.  He  did  not  rely  upon  the  Judgment 
of  the  boss.  The  case  turns  on  the  facts  and  is  not  in  conflict  with 
the  many  other  cases  Uolding  that  the  servant  may  recover  where 
he  acts  under  the  order  of  his  superior,  relying  on  his  judgment. 
There  is  much  in  the  evidence  to  show  that  the  accident  was  due  to 
the  failure  of  Miller  and  King  to  prop  the  roof  .as  they  should  have 
done,  but  there  is  some  evidence  that  the  fall  of  the  slate  was  from 
that  part  of  the  roof  which  they  were  not  expected  to  prop  at  that 
time,  and  that  the  fall  of  the  slate  was  from  bad  con<Ution  of  the 
roof  which  was  indicated  by  the  horse-back  to  which  Heaps*  attention 
was  called.  But  it  is  shown  from  the  evidence  that  Miller  himself 
had  sounded  the  roof  with  his  pick  and  found  that  the  slate  was 
loose.  This  he  did  not  tell  Heaps.  Under  this  and  other  evidence  in 
the  case  the  court  should  also  instruct  the  jury  that  It  was  incumbent 
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upon  Miller  to  use  ordinary  care  for  his  own  safety  in  view  of  the 
facts  known  to  him,  and  that  if  he  failed  to  use  such  care  and  but 
for  this  would  not  have  been  injured,  the  jury  should  find  flor  the 
defendant.  This  case  differs  from  Big  Hill  Coal  Co.  v.  Abney,  30 
Ky.  Law  Rep.,  1304.  In  that  case  there  had  been  no  assurance  of 
safety.  Here  there  was  evidence  showing  that  the  servant  relied  on 
the  assurance  and  superior  knowledge  of  the  foreman. 
Judgment  reversed  and  cause  remanded,  for  a  new  trial. 


HARRISON  V.  STROUD. 
(Filed  May  29,  1908— To  be  reported.) 

1.  Elections — Contested  Elections — Irregularities — Extent — Effect — 
While  It  is  the  general  rule  that  irregularities,  in  an  election  the 
result  of  which  can  be  shown  with  reasonable  certainty  not  to  have 
been  prejudicial,  may  be  disregarded,  yet  where  such  irregularities 
are  so  widespread  or  general  as  to  leave  the  Judicial  mind  in  doubt 
as  to  how  the  election  did  go,  or  would  have  gone  but  for  them, 
then   they  can  not  be   eliminated. 

2.  Same — Voters — Disregard  of  Secret  Ballot — Materially  Affecting 
Result — Election  Void — Our  system  of  government  contemplates  the 
filling  of  elective  offices  by  elections  held  by  authority  of  law,  at  which 
the  qualified  voters  may  fairly  and  by  secret  ballot  express  their 
choice,  and  when  the  officers  of  an  election  permit  such  numbers  of 
voters  to  violate  the  secrecy  of  the  ballot  as  to  materially  affect  the 
result  of  the  election,  it  is  not  a  lawful  election  and  will  be  held 
void  on  that  account. 

3.  Same — Certificate  of  Election — Injunction  Against — ^Jurisdiction 
of  Courts — It  is  error  to  grant  a  restraining  order  or  a  temporary 
or  permanent  injunction,  in  an  election  contest,  to  prevent  the  one 
holding  the  certificate  of  election  from  qualifying  pending  the  con- 
test. The  certificate  gives  to  him  to  whom  it  is  issued  a  prima  facie 
right  to  the  office.  Courts  of  equity  have  not  the  inherent  Jurisdic- 
tion to  try  contests  over  elections  to  office.  In  the  absence  of 
statutory  authority  they  have  no  Jurisdiction  in  the  matter. 

4.  Circuit  Courts — Statutory  Authority  Conferred — Judgment  on  the 
Merits — The  statute  of  this  State  has  conferred  upon  the  circuit 
court  the  Jurisdiction  to  try  certain  election  contests,  but  it  is  not 
given  power  to  disturb  the  legal  status  of  the  claimants  as  fixed 
by  law  pending  the  decision,  and  the  incumbency  of  the  office  should 
be  left  where  the  law  has  placed  it,  until  such  time  as  upon  a  final 
determination,  by  Judgment  on  the  merits,  the  court  may  say 
whether  the  contestant  is  entitled  to  the  possession  of  the  office. 

A.  G.  DeJamett,  M.  D.  Gray,  E.  K.  Wilson  nnd  W.  E.  Clay  for 
appellant. 

C.  H.  Beasley,  Clore,  Dickerson  ft  Clayton  and  Overton  S.  Hogan 
for  appellee. 

Appeal  from  Grant  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  reversing. 

Appellant  and  appellee  were  rival  candidates  for  the  office  of  Mar- 
shal of  Williamstown  (  a  sixth  class  city),  voted  for  at  the  No- 
vember election,  of  1907,  to  fill  a  vacancy  in  that  office.  The  officers 
of  the  election,  as  well  as  the  county  canvassing  board,  certified  that 
appellant  had  received  95  votes  and  appellee  94  votes  at  that  elec- 
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tion.  Appellant  was  consequently  awarded  the  certificate  of  elec- 
tion, and  executed  the  bond  and  took  the  oath  required  by  law. 
Within  ten  days  after  the  election,  appellee  Instituted  this  contest 
in  the  tirant  Circuit  Court.  He  charged  that  the  election  was  ir- 
regularly conducted  in  a  number  of  particulars.  He  charged  espe- 
cially that  the  polls  were  not  opened  on  time,  but  that  the  voting 
was  delayed  because  the  officers  of  election  present,  to  gain  an  un- 
due advantage  in  the  matter,  refused  to  appoint  any  one  of  several 
eligible  persons  present  as  sheriff  of  the  election,  nominated  by  ap- 
pellant (the  person  originally  appointed  to  that  place  being  a  parti- 
san of  appellant,  but  refusing,  for  business  reasons,  to  serve);  that 
the  election  was  held  in  a  room  with  a  glass  front  fronting  directly 
upon  the  street,  where  a  great  number  of  interested  and  curious 
persons  were  congregated  and  throughout  the  day  witnessed  the 
voting  and  used  the  intelligence  so  obtained  in  settling  with  floaters 
who  it  was  charged  voted  openly  upon  the  table  in  plan  view  of  the 
spectators  and  the  officers  of  election;  that  whisky  and  money  were 
freely  used  by  appellant  and  his  partisans  in  influencing  the  result  of  the 
election;  that  some  50  or  60  persons,  out  of  a  total  of  less  than  200 
voters,  were  allowed  to  expose  their  ballots  by  voting  or  marking 
them  openly  upon  the  table  in  plain  view  of  the  election  officers  and 
others,  and  without  having  been  examined  under  oath  or  otherwise 
as  to  their  disability  to  understand  or  mark  their  ballots  as  required 
by  the  statute;  that  as  many  as  eight,  who  were  named  in  the  petition, 
had  ^o  voted  for  appellant,  and  as  many  as  20  more  not  named  also 
voted  for  him  in  the  same  manner;  that  the.  officers  of  election  had 
wrongfully  counted  one  ballot  for  contestee,  which  was  marked  by 
the  voter  fraudulently  with  a  distinguishing  mark,  and  had  refused 
to  count  one  ballot  for  contestant  which  was  voted  for  him  and  so 
marked;  that  a  number  of  persons  not  legal  voters,  had  voted  for 
contestee.  The  prayer  of  the  petitiion  was  to  have  the  returns  purged 
of  the  illegal  votes  charged  as  above,  if  that  were  possible,  and  that 
contestant  be  adjudged  to  have  been  elected;  or  if  that  could  not 
have  been  done  that  the  election  be  declared  void.  Another  feature 
of  the  petition  will  be  noticed  in  its  appi^opriate  place  further  along. 

The  answer  denied  the  most  of  the  allegations  of  irregular  pro- 
ceedings In  the  election,  but  it  expressly  admitted  that  of  the  eight 
persons  named  in  the  petition  as  having  voted  for  contestee  openly 
and  not  by  secret  ballot,  seven  had  so  voted,  but  alleged  that  the  other 
voters  had  voted  for  contestant.  The  answer  then  charged  that  some 
eight  or  ten  persons,  naming  them,  had  been  suffered  by  the  election 
officers  to  vote  openly  (i.  e.,  by  marking  their  ballots  in  public  and 
thereby  disclosing  their  votes)  for  contestant,  and  many  more  not 
named  had  voted  the  same  way.  Issue  was  joined  by  the  reply.  The 
proof  shows  that  as  many  as  eight  persons  voted  openly  for  con- 
testant, and  as  many  as  nine  so  voted  for  contestee.  All  these 
seventeen  voters  were  legal  voters.  Some  of  them  were  aged  men 
and  of  unquestioned  probity;  some,  whose  characters  are  not  at  all 
brought  in  question,  and  about  whose  ability  to  have  properly  and 
legally  marked  their  ballots  no  suggestion  is  made,  were  permitted 
to  vote  openly,  whether  in  ignorance  or  by  design  of  the  election  offi- 
cers is  not  sufficiently  disclosed.  Some  so  voted,  we  think,  from  the 
motive  to  purposely  disclose  how  they  had  voted  so  that  others  might 
act  on  that  knowledge.  In  addition  to  the  seventeen  named,  there 
is  evidence  that  probably  as  many  as  40  others,  whose  names  are 
claimed  by  the  officers  and  other  witnesses  to  be  forgotten,  voted  simi- 
larly. Two  men  are  shown  to  have  been  permitted  to  vote  who  were 
not  registered,  and  therefore  not  legal  voters  at  that  election. 

The  circuit  court  deducted  13  votes  from  contestee  (appellant) 
and  nine  from  contestant  (appellee)  leaving  the  latter  winner  by  a 
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majority  of  three.  There  was  but  little  direct  evidence  of  bribeiT 
to  sustnin  that  charse.  There  was  considerable  drunkenness  and 
some  treating  shown. 

Just  what  conclusion  we  may  have  reached  on  these  points  is  im< 
material,  because*  without  pursuing  that  inquiry  to  its  end,  we  have 
become  convinced  that  upon  other  grounds,  coupled  alone  with  the 
mildest  Judgment  that  might  be  reached  on  the  charges  of  bribery 
and  the  other  irregularities  charged,  the  election  ought  not  to  stand. 
The  other  grounds  of  contest  alleged  were  indifCerently  sustained 
by  the  proof  or  not  at  all.  This  election  was  one  only  in  form. 
The  Constitution  and  statutes  require  all  elections  (save  that  of 
school  trustees)  to  be  by  secret  ballot.  Here  about  80  per  cent,  of 
the  voters  observed  the  required  course  of  voting,  while  the  officers 
of  election  sufCered  about  20  per  cent.,  far  more  than  enough  to 
have  changed  the  result  either  way,  to  iernore  the  constitutional  and 
statutory  requirements,  and  to  that  extent  conduct  the  election  in 
open  violation  of  the  law.  While  it  is  the  general  rule,  and  a  good 
one,  that  irregularities,  the  result  of  which  upon  the  election  can 
be  shoimn  with  reasonable  certainty  to  have  been  not  prejudicial, 
may  be  disregarded,  and  the  result  of  legal  votes  cast  in  the  manner 
authorized  by  law  to  be  allowed  to  stand;  yet, when  such  irregularities 
are  so  widespread  or  general  as  to  leave  the  Judicial  mind  in  doubt 
as  to  how  the  election  did  go,  or  would  have  gone  but  for  them, 
then  they  can  not  be  eliminated.  Aud  such  is  the  statute  of  this 
State  (sub-sec.  12,  sec.  1596,  Ky.  Statutes),  which  on  this  subject 
reads: 

"In  case  it  shall  appear  from  the  whole  record  that  there  has  been 
such  fraud,  intimidation,  bribery,  or  violence  in  the  conduct  of  the 
election  that  neither  contestant  nor  contestee  can  be  adjudged  to 
have  been  fairly  elected,  the  circuit  court  subject,  to  revision  by 
appeal,  or  the  Court  of  Appeals  finally,  may  adjudge  that  there  has 
been  no  election." 

Our  system  of  government  contemplates  the  filling  of  elective  offi- 
ces by  elections  held  by  authority  of  law,  at  which  the  quaflified 
electors  may  fairly  and  by  secret  ballot  express  their  choice.  All 
should  be  and  are  given  the  same  right  to  vote.  Officers  of  election, 
who  purposely  ignore  the  regulations  made  by  the  statutes,  or  who 
do  so  through  gross  ignorance,  so  that  the  result  is  so  materially 
affected  as  that  it  can  not  be  determined  with  reasonably  certainty, 
that  their  irregularities  did  not  control  the  result,  may  vitiate  an 
election  by  such  conduct.  And  when  the  officers  permit  such  numbers 
of  voters  to  violate  the  secrecy  of  the  ballot,  as  was  done  in  this 
case,  as  to  materially  aJfect  the  result  of  the  election,  it  is  not  a 
lawful  election,  and  will  be  held  void  on  that  account  (Atty.  Gen*l 
T.  Stillson,  108  Mich.,  419;  Sproule  v.  Fredericks,  69  Miss.,  898.) 
Such  an  election  is  but  a  partial  election.  Instead  of  ascertaining 
the  popular  will  it  frustrates  its  legal  expression;  it  would  substitute 
the  result  of  fraud  or  gross  official  ignorance  and  misconduct  for  the 
result  of  legal  votes  legally  cast.  That  which  is  the  citizen's  shield 
and  weapon  of  defense  in  popular  government  is  set  aside,  and  he 
is  undone  in  the  disregard  of  the  law. 

In  the  case  at  bar  all  who  were  permitted  to  vote  openly  as  it  ip 
caHed,  had  not  a  bad  purpose.  They  intended  to  vote.  They  had  the 
legal  right  to  vote.  They  attempted  to  exercise  that  right.  They 
were  misled  by  the  officers  of  election  so  that  their  suffrage  in  this 
instance  was  destroyed.  Had  such  voters  been  permitted  to  vote 
properly,  the  result  may  have  been  quite  different  from  that  found 
by  the  Judgment  of  the  circuit  court.  Or,  for  that  matter,  it  may 
have  been  in  accord  with  it.  But  the  point  is,  it  takes  votes  to  make 
an  election;   not  some  votes,  but  all  that  are  entitled  and  offered 


656  HARRISON   V.   STROUD. 

to  be  cast,  and  which  if  cast,  comply  with  the  requirements  of  the 
law.  Judgments  of  courts  and  of  contest  boards  are  not  substi- 
tutes for  the  elector's  votes.  Immaterial  derelictions,  not  influencing 
the  result,  may  be  and  ought  to  be  disregarded;  but  transgressions  of 
the  election  law  which  practically  disfranchise  enough  voters  oCTer- 
ing  to  vote,  so  that  the  result  might  have  been  different  but  for  the 
illegal  acts,  would  simply  substitute  an  election  by  some,  for  the  elec- 
tion contemplated  by  law,  which  is  by  all.  The  law  deems  it  better 
that  such  elections  should  not  stand.  When  it  becomes  known  that 
they  will  not,  the  main  incentive  to  those  who  indulge  such  practices 
is  removed.  'When  they  can  no  longer  profit  by  them,  though  other- 
wise unpunished,  they  will  quit  them  from  motives  of  interest. 

This  conclusion  makes  it  unnecessary  to  determine  how  some  three 
or  four  disputed  votes  should  have  been  counted,  as  in  no  event 
could  the  decision  upon  this  point  infiuence  the  result. 

In  the  petition  in  this  case,  contestant  chained  that  contestee  was 
insolvent,  and  was  about  to  enter  into  the  office  in  contest  by  virtue 
of  the  certificate  issued  to  him,  and  that  as  the  contestant  was  elected 
(as  he  claims)  the  contestee  should  be  enjoined  from  discharg:ing 
the  duties  of  the  office  pending  the  hearing.  A  temporary  restraining 
order  was  granted  by  the  clerk,  which,  upon  motion,  the  circuit  court 
refused  to  dissolve,  thereby  converting  it  into  a  temporary  Injunc- 
tion.   And  on  the  final  hearing  the  injunction  was  perpetuated. 

It  was  error  to  have  granted  the  restraining  order,  as  well  as 
in  granting  the  temporary  and  permanent  injunctions.  This  writ  can 
not  be  used  in  an  election  contest  to  prevent  the  one  holding  the 
certificate  of  election,  from  qualifying  and  discharging  the  duties  of 
the  office,  pending  the  contest.  The  certificate  gives  to  him  to  whom 
it  is  issued  a  prima  facie  right  to  the  office.  In  the  Law  of  Elections 
(Paine),  943^  it  is  said: 

'The  title  to  a  public  office  can  not  be  tried  on  an  application  for 
an  injunction,"  citing  Jones  v.  Commissioners,  77  N.  C.,  208;  Ki^ 
Patrick  V.   Smith,  77  Va.,  349. 

The  same  author,  section  944,  lays  it  down  that  "Courts  of  equity 
will  not  interfere  by  injunction  to  restrain  defendants,  who  have 
no  right  to  an  office,  from  assuming  to  exercise  the  functions  on  the 
ground  of  damage  occasioned  to  the  plaintiff,  by  exclusion  therefrom, 
nor  on  the  ground  of  fraud  in  the  inspectors  in  counting  the  votes 
and  awarding  the  certificate  of  election  to  the  defendants."  (Hartt 
V.  Harvey,  19  How.  Pr.,  245.)  So  the  general  rule  is  stated  in  10 
Am.  &  E3ng.  Ency.  of  Law,  761,  thus: 

"As  in  cases  of  contest  the  office  ought  to  be  filled  by  one  of  the> 
claimants  while  the  action  is  pending,  it  frequently  becomes  a  mat- 
ter of  importance  to  determine  what  evidence  is  sufficient  to  show 
which  our!  should  hold  the  possession  of  the  office  until  the  ques- 
tion of  the  right  is  settled.  •  •  •  It  is,  however,  well  settled,  that 
when  it  is  made  the  duty  of  certain  officers  to  canvass  the  votes,  and 
issue  a  certificate  of  election  in  favor  of  the  successful  candidate,  a 
certificate  of  such  officers,  regular  upon  its  face,  is  sufficient  to 
entitle  the  person  holding  it  to  the  possession  of  the  office  during 
the  action  to  contest  the  right,  and  is  conclusive  as  to  third  par- 
ties and  in  collateral  matters." 

And  such  seems  to  us  is  the  reason  of  the  matter  and  the  weight 
of  the  authorities.  (People  v.  Miller,  16  Mich.,  56:  State  v.  Churchill, 
15   Minn..   465;    Kerr  v.   Trego,   47  Pa.  St.,  292.) 

Courts  of  equity  have  not  the  inherent  Jurisdiction  to  try  contests 
over  **lect1onfl  to  office.  In  the  absence  of  statutory  authority  they 
have  no  Jurisdiction  at  all  in  the  matter.  The  statute  of  this  State 
has  simply  conferred  upon  the  circuit  court  the  jurisdiction  to  try 
certaiu  election  contests.    But  there  is  no  intimation  in  the  statute 
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that  they  may  go  further,  and  in  addition  to  such  trial  disturb  the 
legal  status  of  the  claimants  as  fixed  by  law  pending  the  decision. 
As  that  power  has  not  been  given  to  the  courts,  It  should  not  be 
exercised,  but  the  incumbency  of  the  office  should  be  left  where  the 
law  has  placed  it  until  such  time  as  upon  a  final  determination  by 
judgment  on  the  merits  the  court  may  say,  as  it  is  then  permitted  to 
do,  that  the  contestant  is  entitled  to  the  possession  of  the  office. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  cause  re- 
manded, to  the  circuit  court,  with  directions  to  dissolve  the  restrain- 
ing' order  and  injunction  issued  against  contestants,  and  to  adjudge 
that  there  was  no  election  held  on  Nov.  6,  1907,  to  fill  the  vacancy 
in  the  office  of  marshal  of  Willlamstown. 


ZEINTZSHEL  v.  RICHIE. 

(Filed  Jime  2,  1908— Not  to  be  reported.) 

Slander — Variance — In  this  case  there  is  simply  a  charge  that  ap- 
pellant uttered  the  slanderous  words  and  a  denial  in  the  answer. 
The  jury  were  properly  instructed.  The  variance  complained  of  is 
not  material,  the  language  being  proved  in  substance  as  alleged  in 
the  petition. 

Bradburn  &  Basham  and  J.  H.  Gilliam  for  appellant. 

Goad  ft  OUiver  for  appellee. 

Appeal  from  Allen  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  affirming. 

Appellee  recovered  a  judgment  against  appellant  for  $300  in  dama- 
ges for  slander.  It  was  alleged  in  the  petition  that  he  maliciously, 
falsely  and  wickedly  spoke  of  and  concerning  appellee,  with  the  in- 
tention to  injure  the  good  name  and  reputation  of  appellee,  these 
words: 

"Capt.  Moore,  I  want  to  see  you  a  minute.  Charlie  Richie  came 
to  my  store  and  got  me  to  cash  a  check  on  H.  Y.  Austin  for  $36. 
He  stole  the  check'  (meaning  the  plaintiff)  back  from  me  and  took 
it  away.  If  he  don't  pay  the  money  back,  I  am  going  to  prosecute 
him  in  three  cases — forgery,  obtaining  money  by  false  pretenses  and 
for  stealing  the  check — and  send  him  where  George  Haines  is.  Go 
and  scare  him  (meaning  this  plaintiff)   into  paying  me  the  $36." 

Appellant  filed  an  answer,  specifically  denying  every  allegation 
in  the  petition,  and  alleged  that  what  he  did  say  to  Captain  Moore  at 
the  time  and  place  alleged  was  as  follows: 

"Captain  I  want  to  talk  to  you  as  a  Mason;  these  people  (meaning 
the  plaintiff's  family)  are  in  the  same  family  you  are,  and  I  want  you 
to  help  me  out.  Charlie  Richie  brought  me  a  check  for  $36.  drawn  by 
Rus  Austin  (meaning  R.  Y.  Astin)  and  I  cashed  it  for  film,  but 
the  check  has  been  lost,  stolen  or  mis-laid.  He  then  said  to  said 
Moore,  Captain,  Rus  Austin  says,  he  did  not  sign  the  check,  but  if 
he  did  not.  It  is  the  cleverest  forgery  I  ever  saw." 

The  words  charged  in  the  petition  are  per  se  slanderous  and  ac- 
tionable, but  the  words  just  copied  from  the  answer  are  not,  and  the 
court  should  have  sustained  appellee's  motion  to  strike  same  from 
the  answer. 

This  case  is  unlike  the  case  of  Shlpp  v.  Patten,  29  Ky.  Law  Rep., 
480.    In  that  case  the  court  said  that  Shlpp,  appellant,  should  have 

vol.  33  —42 
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been  permitted  to  deny  some  of  the  alleged  slanderous  words  that 
indicated  malice  on  his  part,  and  then  plead  the  qualified  privilege, 
provided  he  confessed  enough  of  the  slanderous  words  charged  to  give 
"color"  to  appellee's  petition — that  is  left  uncontradicted  enough  to 
give  a  cause  of  action. 

In  the  case  of  Whittaker  v.  McQueen,  32  Ky.  Law  Rep.,  1094,  ap- 
pellant denied  the  speaking  of  the  words  in  one  paragraph  and  al- 
leged in  another  that  they  were  true,  and  the  coui*t  said  this  was  per- 
missible under  the  Code. 

The  issue  in  the  case  at  bar,  as  made  by  the  pleading,  was  sim- 
ply a  charge  in  the  petition  that  appellant  spoke  the  slanderous  words, 
and  appellant  denied  speaking  them.  This  issue  was  tried  by  a 
Jury  properly  instructed.  Instruction  number  four,  complained  of  by 
appellant,  was  not  pertinent  to  the  issue  being  tried,  and  could  not 
have  prejudiced   the  substantial  rights  of  appellant. 

Appellant  contends  that  there  was  a  variance  of  the  proof  of  the 
charge  and  the  words  stated  in  the  petition.  Appellee's  witness, 
Captain  Moore,  proved  the  language  alleged  in  the  petition,  ex- 
cept the  words  "on  R.  Y.  Austin."  This  was  not  a  material  variance. 
The  language  proved  is  in  substance  and  effect  the  same  as  was  al- 
leged   in    the   petition. 

It  appears  from  the  record  that  appellant  has  had  a  fair  trial, 
at  least  there  was  no  substantial  error  committed  to  his  prejudice. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed. 


MAUPIN,  &c.  V.   MAUPIN'S  GUARDIAN,  &c. 
(Piled  June  2,  1908— Not  to  be  reported.) 

1.  WClls — Devise  of  Land  to  Daughter — Subject  to  Control  of  Widow 
— Prior  Death  of  Daughter — E)stateof  Daughter — Curtesy  of  Husband — 
Where  a  father  by  his  will  devised  a  tract  of  land  to  his  daughter, 
subject  to  the  use  and  control  thereof  by  his  widow,  during  her  life, 
it  the  mother  outlived  tne  daughter,  the  latter,  not  being  seized  and 
po-jf  essed  of  the  land  in  her  lifetime,  her  husband  was  not  entitled 
to  curtesy  therein  upon  her  death. 

2.  Parent  and  Child — Supplies  to  Infant  Child — Recovery  Therefor 
By  Parent — A  father  is  not  entitled  to  recover  a  claim  for  board, 
education  and  clothing  furnished  to  his  daughter  during  her  minor- 
ity, as  this  duty  is  imposed  on  him  by  law. 

Ed  Thomas  for  appellants. 

Shelbourne  &  Smith  foi   appellees. 

Appeal  from  Fulton  Circuit  Court. 

Opinion  of  ihe  court  by  Judge  Nunn,  affirming. 

Appellee.  Mary  McClanahan,  is  a  daughter  of  appellant,  Maupln. 
She  Instituted  this  action  against  him  and  his  tenant,  Ferguson, 
to  recover  the  possession  of  about  seventy-one  acres  of  land  which 
she  described  in  her  petition,  and  alleged  that  they  were  wrongfully 
withholding  pos-^eH^ion  of  it  from  her,  and  had  been  in  the  wrong- 
ful possession  of  it  for  about  stven  years,  and  prayed  for  |750  as 
a  reas^onable  rental  value  for  such  time.  Appellants  answered;  and  in 
the  flr^t  place  it  Is  alleged  that  Ferguson  was  only  a  tenant  of  his 
co-defendant  and  had  no  interest  in  the  litigation,  except  that  he 
had  a  right  to  the  u^e  of  tho  place  for  one  year.     Maupln  alleged 
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that,  prior  to  the  year  1904,  he  married  the  daughter  of  S.  J.  Liittle, 
who  waa  the  mother  of  appellee,  Mary  McClanahan;  that  S.  J.  Llt< 
tic  departed  this  life  in  the  year  1881,  and  left  a  will,  which  was  duly 
probated,  wherein  he  devised  to  his  three  children,  Sallie,  the  wife 
of  I^aupin,  being  one  of  them,  a  tract  of  one  hundred  and  fifty  acres 
of  land.    The   third  and  fourth  clauses   thereof  are   as  follows: 

"3a.  I  will  and  bequeath  to  my  three  beloved  children,  Sallie, 
Willie  and  Neal  Little,  my  homestead  upon  which  I  now  reside,  the 
same  being  about  one  hundred  and  fifty  acres  of  land,  in  Fulton 
county,  Ky. 

"4th.  I  wish  my  wife,  Ann  Mary  Little,  to  have  the  use  and  con- 
trol of  my  homestead  before  mentioned  and  bequeathed  to  my  child- 
ren, during  her  natural  life." 

He  further  alleged  that  issue  was  born  alive  to  him  and  his  wife, 
Sallie,  bffore  the  year  1904,  and  that  this  land  was  "owned"  by 
her  of  which  she  was  seized  and  possessed,  or  which  was  in  the 
posse>sioi<  of  another  for  her,  and  that  said  Sallie  Maupin  owned 
the  fe<}  simple  title  and  was  seized  of  said  land  in  her  lifetime  and 
same  wa.^  held  by  her  under  the  last  will  of  S.  J.  Little,  and  that 
he,  M.  P.  Maupin,  thereby  owns  and  is  entitled  to  a  life  estate 
by  curtesy  under  the  law  of  Kentucky,  in  the  whole  of  his  deceased 
wife's  lands  and  in  the  land  sued  for.  and  he  has  been  occupying 
samo  as  such  and  with  the  belief  that  he  owned  and  held  such  an 
estate  in  said  land.  He  alleged  that  his  wife  died  in  1896.  By  an- 
other paragraph,  in  substance  the  same,  he  alleged  that  if  he  was  not 
entitled  to  the  life  estate  in  the  whole  of  the  lands  of  his  deceased 
wife,  by  reason  of  the  fact  that  she  died  after  the  year  1894,  he 
wa^  entitled  to  an  estate  for  life  in  one-third  of  all  the  real  estate 
of  which  his  wife  was  seized  in  fee  simple,  or  any  one  for  her  use, 
at  her  death.  By  another  paragraph  he  alleged  that  when  this  land 
sued  for  came  into  his  possession,  the  fencing  was  down  and  rotten, 
the  whole  place  was  grown  up  with  briers  and  bushes  and  that  many 
gullies  had  been  washed  into  it:  that  he  rebuilt  the  fences,  removed 
the  briers  and  bushes,  filled  the  gullies  and  manured  the  land,  all 
at  a  cost  of  $689,  and  rceived  but  a  small  rental  for  the  land;  that  he 
controlled  and  cared  for  the  land  during  the  time  he  had  it  so  as 
to  greatly  improve  same  and  increase  Its  value.  He  also  alleged 
that: 

"He  had  expended  for  the  use  of  the  plaintiff  for  her  support  and 
maintenance,  education,  travel  and  other  ne^ess^ary  expenses,  and 
for  proper  clothing  all  of  which  were  suitable,  proper  and  necessary 
for  him  to  have  expended  on  her  to  enable  her  to  associate  in  circles 
proper  for  her,  large  suras  of  money,  namely  $1,450." 

He  averred  that  after  his  wife  died  and  in  1900,  he  expended  for 
her  $65  in  the  payment  of  cost  and  attorney  fee?;  in  the  division  of 
the  lands,  which  descended  from  his  wife,  their  mother,  between 
appellee  ard  her  brother,  Willis  Maupin;  and  also  expended  in  de- 
fense of  an  action,  by  which  one,  J.  C.  Grove,  sought  to  establish  a 
lion  upon  her  land,  $50.  He  averred  that  he  had  no  property  and  was 
unable  to  make  these  expenditures  for  his  daughter,  a  part  of  which 
he  still  owed. 

The  court  sustained  a  demurrer  to  appellant's  pleading,  and  he 
declined  to  plead  further,  whereupon  the  court  entered  the  follow- 
ing judgment: 

"The  demurrer  heretofore  filed  and  sustained  as  to  a  part  and 
overruled  as  to  part  coming  on  and  the  court  being  advised,  it  is 
now  sustained  as  to  each  and' every  paragraph  of  defendant's  answer 
and  counter  claim,  and  amended  answer  to  which  the  defendants  ob- 
jected and  excepted,  and  defendants  declining  to  plead  further,  it 
is  adjudged  by  the  court  that  the  plaintiff  is  entitled  to  the  land  des- 
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crlbed  in  plaintiff's  petition,  and  she  is  hereby  awarded  a  writ  of  po» 
session  against  the  defendants  for  enough  of  said  land  to  build  a 
house  at  once,  and  to  issue  by  the  first  day  of  Noyember,  1907,  fior 
balance  of  the  land,  if  necessary,  and  placed  in  the  hands  of  the 
sheriff  of  F\ilton  county,  for  execution,  and  the  plaintiff  recover  of 
the  defendant  her  cost  herein  expended,  for  which  execution  may 
issue,  to  all  of  which  the  defendants  objected  and  excepted  at  the 
time  and  still  object  and  except  and  pray  an  appeal  to  the  Court 
of  Appeals,  which  is  granted." 

Appellant  contends  that  this  case  should  be  reversed  because 
it  is  shown  by  the  pleadings  that  he  is  entitled  to  the  whole  of  the 
land  left  by  his  wife  for  life,  or  at  least  one-third  thereof  by  virtue 
of  section  2132  of  the  Kentucky  Statutes.  This  question  is  some- 
what difficult  to  determine  for  the  reason  that  it  is  not  stated  in  posi- 
tive terms  when  Mrs.  Little,  the  widow  of  S.  J.  Little,  died — that  is,  it 
is  not  shown  whether  she  outlived  her  daughter,  Sallie  Maupin,  or 
not.  If  she  did,  appellant  was  not  enttiled  to  any  interest  in  the 
land,  for  the  reason  that  his  wife,  Sallie,  was  never  seized  or  pos- 
sessed of  the  land.  (Stewart  v.  Barclay,  2  Bush,  550.)  In  that  case 
the  court  said: 

"As,  therefore,  no  one  was  seized  of  the  lands  of  testator  to  the 
use  of  the  wife  of  appellee  at  the  time  of  her  death,  and  as  she  only 
had  an  estate  in  remainder,  or  an  estate  in  fee,  to  take  effect  after 
the  death  of  her  mother,  and  as  her  mother  survived  her,  she  did  not 
have  such  seizin  or 'actual  possession  as  would  entitle  her  surviving 
husband,  the  appellee,  to  curtesy." 

The  facts  of  that  case  were  very  similar  to  the  facts  of  the  case 
at  bar.  In  that  case,  Stewart,  the  father  of  appellee's  wife,  left  a 
will  in  which  he  gave  to  his  wife  the  sole  control,  management  and 
u»e  of  the  income  arising  from  his  estate  "without  accountability  to 
any  one."  The  court  said,  if  the  provision  made  by  Willis  Stewart 
for  his  widow,  giving  her  the  income  of  his  whole  estate,  was  not 
a  devise  of  the  estate  itself  to  her  in  fee,  it  certainly  Invested  her 
with  a  life  estate. 

The  will  of  S.  J.  Little  expressly  left  to  his  widow  the  use  and 
contro]  of  his  land  mentioned,  during  her  natural  life,  consequently 
she  was  seized  and  possessed  of  the  land  in  her  own  right  while  she 
lived,  and,  as  stated,  if  she  outlived  her  daughter.  Sallie  Maupin,  Sal- 
lie Maupin  was  not  seized  and  possessed  of  the  land  during  her 
lifetime,  and,  consequently,  appellant,  M.  P.  Maupin,  could  not  have 
any  curtesy  in  it  We  have  arrived  at  the  conclusion,  under  the 
facts  presf.nted  in  this  case,  that  the  burden  rested  upon  appellant, 
M.  P.  Maupin,  to  show  the  state  of  facts  entitling  him  to  the  curtesy. 
Appellees  filed  with  their  petition  the  deed  from  the  commissioner 
appointed  by  the  court  to  convey  to  her  the  title  in  the  case  brought 
to  divide  the  land  between  appellee  and  her  brother.  This  convey- 
ance gav4f  her  the  fee  simple  title  with  no  reservation  in  behalf  of 
appellant  or  any  one.  If  appellant  had  been  entitled  to  a  life  estate 
in  the  whole,  or  even  one-third  of  the  estate  he  could  have  presented 
his  claims  in  that  action  and  had  his  rights  protected,  and  if  he  had 
such  interest,  the  division  ought  not  to  have  been  made  at  that 
time,  for  the  reason  that  the  life  use  of  it  by  appellant  might  so 
change  the  character  of  the  land  as  to  make  the  division  unequal 
at  hib  death.  We  are  of  opinion  that  it  devolved  upon  appellant  to 
allege  and  Ehow  that  Mrs.  Little  died  before  his  wife.  In  such  state 
of  case  he  would  have  been  entitled  to  a  life  estate  in  the  land;  but 
hi3  failed  to  do  this.  On  the  contrary  he  made  averments  which, 
in  our  opinion,  show  that  she  died  after  his  wife.  The  language  re- 
ferred  to  is  as  follows   (referring  to  his  wife): 
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'In  all  land  owned  by  her,  or  of  which  she  wag  seized,  and  pos- 
sessed or  which  was  in  the  possession  of  others  for  her,  and  that  said 
Sallie  Maupin  owned  the  fee,  was  seized  of  said  land  in  her  lifetime, 
and  s<*me  was  held  by  another  for  her,  as  by  said  last  will  of  S.  J. 
Little." 

Evidently  he  meant  that  his  wife  was  seized  and  possessed  of 
this  land  by  her  mother,  Mrs.  Little,  under  the  will  of  S.  J.  Little; 
that  he  only  cl&lmed  the  seizin  and  possession  was  by  reason  of  the 
fact  that  her  mother  held  it  for  her  under  the  will.  As  before  stated, 
under  these  facts,  Mrs.  Little  was  in  possession  of  the  land  in  her 
own  right.  (Stewart  v.  Barclay,  supra,  and  Moore^  &c.  v.  Carvert.  &c., 
6  Bush,  356.)     In  the  last  named  case,  the  court  said: 

"Ah  the  tenant  for  life  survived  the  devisee  in  remainder,  Mr.  Lind- 
say, her  husband,  could  not  be  tenant  by  the  curtesy,  because  the 
seivln  was  in  the  life  tenant  and  not  the  husband  of  the  devisee  in 
remainder/* 

That  part  of  the  statute  referring  to  some  one  holding  for  the  use 
of  the  wife,  has  reference  to  holding  by  a  guardian,  committee  or  some 
one  holding  in  trust  for  her.     (Phillips  v.  Ditto,  2  Duvall,  549.) 

Section  1,  article  4,  chapter  47,  Revised  Statutes,  (2nd  volume), 
section  1,  article  4,  chapter  52,  of  the  Creneral  Statutes,  and  section 
2132,  of  the  Kentucky  Statutes,  all  provide  under  what  conditions 
a  husband  of  a  deceased  wife  may  have  curtesy  in  their  lands,  and 
upon  the  question  at  issue  in  this  case  are  the  same. 

Upon  the  question  of  the  rents  claimed  by  appellee  and  the  sums 
claimed  b^  appellant  for  improvements  upon  the  land,  clothing,  edu- 
cating the  child,  Ac  cost  and  attorney  fees  expended  for  her,  the 
lower  court  did  not  directly  pass  upon,  but  it  may  be  inferred  from 
the  judgment  that  it  was  the  intention  of  the  court  to  set-off  the 
claims,  one  against  the  other.  Construing  the  Judgment  in  this 
way  we  are  of  the  opinion  that  the  court  committed  no  error,  for  in 
our  c  pinion  the  improvements  placed  upon  the  land  by  appellant,  the 
cost  and  attomtr.y  fees  expended  by  him  for  her  would  about  equal 
the  use  of  the  land.  As  to  his  claim  for  board,  education  and  clothing 
of  her,  he  is  not  entitled  to,  because  the  law  imposed  upon  him  this 
duty. 

For  these  reasons,  the  Judgment  of  the  lower  court  is  affirmed. 


HATCHER,  &c.  v.  HACKNEY.  &c. 

(Filed  June  2,  1908— Not  to  be  reported.) 

I^ands — Sale  Of — ^Redemption — Payment  to  Clerk — ^Under  section 
2364,  Kentucky  Statutes,  the  defendant  may  pay  the  redemption 
money  to  the  clerk,  if  the  purchaser,  his  agent  or  attorney,  is  not  in 
the  county.  The  redemption  money  having  been  so  paid,  the  deed 
that  appellant  took  to  himself  was  properly  vacated  by  the  order  of 
the  lower  court. 

York  &  Johnson  for  appellants. 

Ropcoe   Vanover   for   appellees. 

A])peal  from   Pike   Circuit   Court. 

Opinion  of  the  court  by  Judge  Hobson,  afRrming. 

Holland  T.  Elswick  recovered  Judgment  in  the  Pike  Circuit  Court 
a^rainst  Ephriam  Hackney  for  the  sale  of  a  tract  of  'land  to  sati&fy 
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a  lien  on  it  for  $110;  the  land  was  sold  and  James  Hatcher  pur- 
chased it  for  the  amount  of  the  debt  on  April  16,  1906;  the  value 
of  the  land  was  about  $1,000.  On  April  16,  1907,  Ephriam  Hackney 
went  to  redeem  the  land  which  had  sold  for  less  than  two-thirds 
of  lit!  appraised  value.  Hatcher  was  not  at  home  so  he  paid  the 
amount,  $172.62,  to  the  circuit  clerk  and  took  his  receipt,  filing  with 
the  clerk  the  necessary  affidavit.  '  Afterwards,  Hatcher  had  a  deed 
made  to  himself  for  the  land,  and  Hackney  brought  this  suit  to  have 
the  deed  vacated.  Hatcher  demurred  to  the  petition  and  his  demurrer 
being  overruled,  declined  to  plead  further.  Thereupon  Judgment' was 
entered  as  prayed,  cancelling  the  deed  to  Hatcher  and  he  appeals. 

The  affidavit  made  by  Hackney  shows  prima  facie  that  Hatcher 
was  not  in  the  county  and  presents  a  state  of  case  authorizing  the  pay- 
ment of  the  money  to  the  clerk  under  section  2364,  Kentucky  Statutes, 
which   among  other   things,   provides  as   follows: 

'"1  he  defendant  may  tender  the  redemption  money  to  the  pur- 
chaser, his  agent  or  attorney,  if  in  the  county  where  the  land  lies, 
or  in  thtf  county  in  which  the  Judgment  is  obtained  or  order  of  sale 
made:  and  if  the  same  is  refused,  or  if  the  purchaser  does  not  reside 
in  either  of  t^aid  counties,  the  defendant  may,  before  the  expiration  of 
the  year,  go  to  the  clerk  of  the  court  in  which  the  Judgment  is  ren- 
dered or  the  order  made  and  make  affidavit  of  such  tender  and  refusal 
or  that  the  purchaser,  his  agent  or  attorney,  does  not  reside  in  either 
of  the  said  coupties.  Thereupon  he  may  pay  to  such  clerk  the  redemp- 
tion money  for  the  purchaser,  and  the  clerk  shall  give  a  receipt 
theiefor,  and  file  said  affidavit  among  the  papers  of  the  cause." 

Tho  clerk  receipted  to  Hackney  "in  full  land  sale  T.  L.  Elswick  v. 
Eph.  Hackney,"  and  it  must  be  presumed  that  this  was  the  proper 
amount  of  the  redemption  money  as  it  is  presumed  the  officer  did 
his  duty.  If  the  fact  were  otherwise,  the  defendant  should  have  shown 
it  by  plea.  In  view  of  the  fact  that  the  amount  of  the  debt  was  $110 
we  think  it  may  be  presumed  that  as  the  money  was  paid  to  the  clerk 
as  the  redemption  money  for  the  land,  and  he  gave  a  receipt  in  full, 
the  sum  so  paid,  $172.62,  was  sufficient  to  cover  the  amount  of  the 
purchaser's  bid  at  the  sale  with  interest  at  ten  per  cent.  The  fact 
that  the  clork  accepted  a  check  which  was  afterwards  paid  Is  not 
material.  He  accepted  the  check  as  cash  and  is  responsible  on  his 
bond  for  the  money.  Under  the  statute  the  defendant  may  pay  the 
redemption  money  to  the  clerk  if  the  purchaser,  his  agent  or  attor- 
ney Is  not  in  the  county. 

Judgment  affirmed. 


BRASHEARS  v.  FRAZIER. 

(Filed  June  2,  1908— Not  to  be  reported.) 

Malicious  Prosecution — Wrongful  Prosecution  of  Action — ^Action 
For  Damages — Defective  Petition — ^This  is  an  action  to  recover  dama- 
ges for  the  alleged  wrongful  prosecution  of  action  to  sell  a  parcel 
of  land.  The  petition  does  not  state  a  cause  of  action.  It  fails  to 
Btate  that  the  action  was  maliciously  prosecuted;  that  it  was  deter- 
mined in  appellant's  favor,  or  against  appellee,  nor  is  the  averment 
of  probable  cause  sufficient.  Malice  should  have  been  averred,  as 
should  want  of  probable  cause.  The  demurrer  to  the  petition  was 
properly   sustained. 

R.  O.  Brashears  for  appellant. 

8.  B.  Dishman  for  appellee. 


KALFU8  v.  DAVIE,  AC.  663 

Appeal    from    Letcher    Circuit   Court. 

Opinion  of  the  court  by  Judge  Settle,  affirming. 

By  the  institution  of  this  action,  appellant  attempted  to  recover 
of  appellee,  in  the  Letcher  Circuit  Court,  damages  for  the  alleged 
wrongful  prosecution  by  appellee  of  an  action  against  him  in  the 
same  court  to  obtain  a  sale  of  a  parcel  of  real  estate  in  Whitesburg, 
claimed  by  appellant  as  a  homestead. 

Appellee  filed  a  demurrer  to  the  petition  which  was  sustained  by 
the  lower  court,  and  the  action  dismissed.  Appellant  complains 
of  that  Judgment,  hence  this  appeal. 

The  petition  docs  not  state  a  cause  of  action.  It  fails  to  allege  that 
the  aotlon  maintained  by  appellee,  against  appellant,  was  maliciously 
prosecuted  by  the  former;  that  it  was  determin'id  in  appellant's  favor, 
or  adversely  to  appellee.  The  averment  of  want  of  probable  cause  found 
in  the  petition  is  not  of  itself  sufficient  to  authorize  a  recovery.  In 
order  to  constitute  a  good  cause  of  action,  the  petition  should  have 
allegej  malice  on  the  part  of  appellee  in  the  institution  and  prosecu- 
tion of  the  action  against  appellant;  that  it  was  without  probable 
cause,  and  that  it  was  disposed  of  in  the  circuit  court  favorably  to 
appellant. 

The  foregoing  principles  are  so  universally  recognized  and  en- 
forced by  the  courts,  that  neither  argument  nor  authority  is  needed 
to   demonstrate  their  applicability   in   the  case   under  consideration. 

In  point  of  fact  the  circuit  court,  in  the  action  complained  of, 
granted  the  prayer  of  appellee's  petition,  by  decreeing  a  sale  of  the 
property  in  question  for  the  payment  of  a  lien  debt  held  against  it 
by  appellee,  created  by  virtue  of  his  previous  purchase  of  it  at  execu- 
tion sale.  That  if  it  was  adjudged  that  neither  appellant  nor  his 
wife,  who  was  also  a  party  to  the  action,  had  a  homestead  or  other 
right  to  the  lot  as  against  appellee's  lien  debt,  and  the  judgment 
thus  rendered  was  affirmed  by  this  court  on  appeal.  (Brashears  v. 
Frazier,  30  Ky.  Law  Rep.,  647.)  So  at  the  time  of  the  institution 
of  ti<H  present  action  for  damages,  there  had  been  a  determination 
of  the  previous  action  in  favor  of  appellee  and  adversely  to  appel- 
lant, which  was  Judicially  known  to  the  court,  when  the  demurrer 
to  the  petition  was  sustained,  and  is  also  Judicially  known  to  this 
court. 

Manifestly,  the  circuit  court  did  not  err  in  sustaining  the  demurrer 
to  the  liCtition. 

Wherefore,  the  Judgment  is  affirmed. 


KALFUS  V.  DAVIE,  &c. 

(Filed  June  2,  1908— *Not  to  be  reported.) 

Land — Sale  For  Reinvestment — Present  or  Vested  Interest  Re- 
quired— Under  section  491,  Civil  Code,  providing  for  the  sale  of  real 
estate  for  reinvestment,  it  was  not  contemplated  that  a  mere  as- 
signee of  a  part  of  the  rents  thereof,  to  cease  at  the  death  of  the 
assignor,  should  be  allowed  to  maintain  an  action  for  its  sale  and 
reinvestment,  as  under  the  statutes  and  Code,  such  sale  can  only 
be  had  upon  the  petition  of  one  having  "a  present  or  vested  interest" 
in  the  estate  to  be  sold. 

W.   Pratt  Dale   for   appellant. 

Chas.  H.  Shield  and  Davis  W.  Edwards  for  appellees. 
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Appeal  from  Jefferson  Circuit  Court,  Clianeery  Branch,  First  Divi- 
sion. 

Opinion  of  the  court  by  Judge  Settle,  affirming. 

This  appeal  presents  for  review  a  Judgment  of  the  court  below 
sustaining  a  demurrer  to  the  appellant's  petition  and  dismissing  her 
action,  which  was  brought  to  obtain  a  decree  for  the  sale  of  certain 
valuable  real  estate  in  the  city  of  Louisville  for  the  alleged  purpose 
of  re-investing  its  proceeds.  The  interest  asserted  by  appellant  in 
the  property  being  an  alleged  life  estate  in  one-half  of  the  net  income 
derived  from  her  former  husband's  undivided  half  thereof. 

The  property  in  controversy  was  devised  to  the  present  owners 
by  the  will  of  James  Kalfus,  deceased.  The  will  was  construed  by 
this  court  in  the  case  of  Davie  v.  Davie,  26  Ky.  Law  Rep.,  312.  Ac- 
cording to  which  construction,  the  title  to  the  property  vested  in  the 
devisees  as  follows:  1st.  An  undivided  one-half  interest  in  James  S. 
Kalfus  for  life,  with  remainder  to  his  issue,  if  any;  if  none  to  Addie 
K.  Davie.  2nd.  A  one-half  interest  to  Addie  K.  Davie  for  life,  with 
remainder  to  her  issue;   if  none,  then  to  James  S.  Kalfus. 

James  S.  Kalfus,  who  is  the  divorced  husband  of  the  appellant, 
Caroline  W.  Kalfus,  is  now  65  years  of  age,  unmarried  and  child- 
less. Addie  K.  Davie  is  about  67  years  of  age,  her  children  are 
dead,  but  she  has  two  grandchildren,  Jessie  B.  Davie,  and  Ada  Belle 
Davie,  who  are  the  children  of  her  deceased  son,  Southern  Davie, 
both  being  infants  over  13  years  of  age.  James  S.  Kalfus,  Addie  K. 
Davie,  her  infant  grandchildren,  and  the  guardian  of  the  latter,  were 
all  made  defendants  to  the  action. 

Exhibit  No.  1,  filed  with  and  made  a  part  of  her  petition,  shows 
the  only  interest  appellant  has  in  the  property  in  question.  Its  lan- 
guage is  as  follows: 

"This  agreement  made  between  James  S.  Kalfus  and  C.  W.  Kalfus. 
his  wife,  both  of  Louisville,  Kentucky,  Witnesseth:  That  for  and  in 
consideration  of  the  sum  of  one  dollar,  cash  in  hand  paid,  and  for  and 
in  consideration  of  the  natural  love  and  affection  which  I  bear  my 
said  wife,  I  hereby  assign,  transfer  and  convey  to  said  C.  W.  Kalfus, 
during  her  natural  life,  one-half  of  the  net  income  derived  from  my 
interest  in  the  house  and  lot  in  Louisville,  on  Fourth  street,  between 
Walnut  and  Chestnut;  said  lot  being  about  64  feet  by  200  feet  and 
being  the  same  property  owned  Jointly  by  J.  S.  Kalfus  and  Mrs.  A. 
K.  Davie.  Said  Income  horeby  conveyed  is  to  be  the  separate  estate 
of  the  said  C.  W.  Kalfus,  and  is  to  be  paid  over  to  her  in  person  and 
her  receipt  therefor  is  to  be  valid  to  any  agent  who  may  have  said 
property  in  his  charge  for  the  purpose  of  renting  the  same. 

"In  testimony  whereof  witness  my  hand  this  8th  day  of  October. 
1885.  JAMES   S.   KALFUS." 

It  is  the  appellant's  contention  that. this  paper  conveys  her  an 
estate  for  life  in  the  real  estate  described  therein,  and  as  the  prop- 
erty does  not  afford  her  an  income  sufficient  for  her  support,  she  is 
entitled  to  have  it  sold  and  the  proceeds  re-invested  in  liko  manner 
and  upon  the  same  terms.  Is  this  contention  well  founded?  We 
think  not.  It  will  be  observed  1st.  That  James  S.  Kalfus  does  not 
relinquish  his  right  to  control  the  property.  2nd.  That  he  in  no 
respect  divests  himself  of  the  right  of  occupancy.  3rd.  The  assign- 
ment to  appellant  only  carries  with  it  one-half  of  the  net  proceeds 
arising  from  his  undivided  half  of  the  property.  4th.  The  Instrument 
does  not  deprive  James  S.  Kalfus  of  the  right  of  appoi;  ng  agents 
to  control  the  property  or  his  interest  therein.  5th.  Appellant  is 
not  liable  for  taxes  that  may  be  assessed  against  the  real  property, 
nor  can  it  be  assessed  for  taxation  in  her  name  as  owner.    6th.  The 
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paper  simply  assigns  one-half  of  such  net  sum  as  might  be  collected 
as  rents  or  profits  upon  the  property  as  would  go  to  James  S.  Kalfus 
after  all  taxes,  Insurance  and  repairs  had  been  paid.  7th.  If  James 
S.  Kalfus  should  die,  appellant's  rights  to  one-half  of  his  part  of  the 
Income,  arising  from  the  estate  upon  the  happening  of  that  event, 
ceases.  In  brief,  appellant  has  neither  possession  nor  control  of  the  real 
estate,  and  no  obligation  is  imposed  upon  her  by  the  instrument  in 
question.  The  only  right  it  gives  her  is  to  receive  one-fourth  of  the 
net  rents  from  the  land,  and,  as  said  by  the  chancellor,  to  hold 
that  such  an  imterest  gives  her  the  right  under  the  Code  to  sell  the 
entire  property  (which  is  divisible)  for  the  purpose  of  increasing 
the  income  assigned  to  her  and  against  the  wishes  of  the  real  owners 
of  the  land,  would  be  a  clear  perversion  of  the  meaning  and  purpose 
of  the  Code." 

All  the  appellees  resist  the  sale.  A  sale  of  real  estate  for  reinvest- 
ment must  be  had  as  required  by  section  491,  Civil  Code,  which  pro- 
vides: 

"In  an  equitable  action  by  the  owner  of  a  particular  estate  of  free- 
hold in  possession,  or  by  his  guardian  or  committee,  if  he  be  an  in- 
fant or  of  unsound  mind,  against  the  owner  of  the  reversion  or  re- 
mainder, though  he  be  an  infant  or  of  unsound  mind,  and  against 
the  owner  of  the  particular  estate  if  he  be  an  infant,  or  of  unsound 
mind;  or,  if  the  remainder  be  contingent,  against  the  person,  if  in 
being,  in  whom  it  would  have  vested  if  the  contingency  had  happen- 
ed before  commencement  of  the  action,  though  he  be  an  infant  or  of 
unttDund  mind,  and  against  the  owner  of  the  particular  estate  if  he 
be  an  infant  or  of  unsound  mind — ^real  property  may  be  sold  for  in- 
vestment of  the  proceeds  in  other  real  property.*' 

It  is  patent  that  to  authorize  a  sale  under  this  section,  the  action 
must  be  brought  by  the  owner  of  "a  particular  estate  of  freehold  in 
possession."  Appellant  does  not  own  an  estate  in  the  property  at 
all.  Her  interest  is  restricted  to  net  rents  of  a  part  of  the  property. 
Instead  of  owning  a  particular  estate,  she  owns  only  an  interest  in 
the  net  profits  of  a  particular  estate,  of  which  she  has  neither  pos- 
s€'SBlon  nor  conti'ol;  the  entire  possession  and  control  of  the  property 
being  in  the  life  tenants,  Jas.  S.  Kalfus  and  Mrs.  Davie.  It  was  not 
contemplated  by  the  framers  of  the  Code  that  a  mere  assignee  of  a 
part  of  the  rents  of  real  estate,  to  cease  at  the  death  of  the  assignor, 
a  life  tenant  of  the  property,  should  be  allowed  upon  the  basis  of 
such  an  interest  to  maintain  an  action  for  its  sale  and  reinvestment. 
We  can  not  agree  with  counsel  for  appellant,  that  she  is  entitled  to 
a  sale  of  the  real  estate  under  the  case  of  Scheirick  v.  Maxwell, 
28  Ky.  Law  Rep.,  173,  in  which  it  was  held  that  article  6,  chapter 
63,  GfLeral  Statutes,  is  still  in   force. 

The  statute  in  question  reads  as  follows: 

"1.  Remainder  and  contingent  interest  in  real  estate  may  be  sold 
upon  petition  of  any  person  having  a  present  or  vested  interest,  all 
persons  in  being  having  any  interest  in  such  estate  being  made  par- 
ties to  the  action.  If  the  court  shall  be  satisfied  that  the  interests 
of  all  concerned  would  be  subserved  by  such  sale,  it  shall  adjudge 
accordingly,  which  Judgment  and  sale  thereunder  shall  invest  the 
purchaser  with  all  title  of  the  present  and  future  contingent  claim- 
ants to  the  said  real  estate. 

"2.  The  proceedings  in  the  case  provided  for  in  the  preceding  sec- 
tion shall  be  the  same  in  all  respects,  as  far  :\s  necessary,  as  those 
provided  for  in  article  four,  of  this  chapter;  and  any  defendant  re- 
fusing to  have  the  sale  made  may  have  partition  according  to  his 
interest,  !f  he  so  desire,  unless  in  a  case  such  as  is  provided  for  in 
section  six,  article  five,  of  this  chapter. 
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'3.  The  proceeds  of  sale  shall  be,  by  the  court,  reinvested  in  the 
same  kind  of  property,  to  be  conveyed  and  held  in  the  same  manner, 
subject  to  like  limitation,  trust  and  conditions,  as  the  property,  which 
was  sold;  Provided,  however.  That  the  court  shall  cause  all  just 
claims  for  taxes,  or  other  lawful  assessments  for  public  improve- 
mfnts  upon  the  property,  to  be  first  paid,  and  only  the  balance  of 
the  proceeds  may  be  invested  in  suitable  improvements  upon  the 
remaining  land,  under  the  direction  of  the  court,  or  it  shall  be  law- 
ful for  the  court  to  cause  the  proceeds  to  be  reinvested  as  provided 
in  section  two,  article  five,  of  this  chapter." 

Under  this  statute,  as  well  as  under  the  provisions  of  the  Code, 
supra,  the  sale  can  only  be  had  upon  the  petition  of  a  person  hav- 
ing "a  present  or  vested  interest."  One  having  a  mere  interest  by 
assignment  in  a  part  of  the  rents  is  not  the  owner  of  "a  present  or 
vested  interest."  The  intent  of  the  statute  seems  to  be  the  same 
OS  that  of  the  Code;  neither  embraces  such  an  mterest  as  is  owned 
by  appellant. 

Moreover,  it  may  be  said  that  under  section  2.  of  the  statute, 
supra,  Mrs.  Davie,  who  has  a  vested  interest  in  the  property,  has 
a  right  to  object  to  the  sale  on  the  ground  alone,  that  the  property 
being  sus?ceptlble  of  division,  her  Interest  should  be  allotted  her. 
It  is,  however,  sufficient  to  say  that  appellant  can  not  maintain  tBis 
action  because  she  does  not  own  a  particular  estate  or  a  present 
vested   interest   in   the  property. 

Judgment  affirmed. 


ILLINOIS  CENTRAL  RAILROAD  CO.  v.  MARTIN. 
(Filed  June  2,  1908— Not  to  be  reported.) 

1.  Railroads- -Frightening  Teams  on  Public  Highway — ^Injury  to 
£)i.iyer — Contributory  Negligence  of  Driver — Where  the  driver  of  a 
team  which  he  knew  was  easily  frightened  at  a  railroad  train  was 
injured  by  the  running  off  of  his  team  on  the  approach  of  a  train, 
the  evidence  showing  that  the  driver  knew  of  the  approach  of  the 
train,  by  his  failure  to  unhitch  his  team,  before  the  train  came  up  to 
him  which  he  could  have  done,  he  was  guilty  of  contributory  negli- 
gence which  the  court  should  have  submitted  to  the  jury  on  the 
question  of  his  right  to  recover  damages  against  the  railroad  com- 
pany for  his  Injuries  caused  thereby. 

2.  Same— Care  Required  of  Employes— Duty  to  Traveler  on  High- 
way— Knowledge  of  Danger — Where  those  in  charge  of  a  railroad 
train  see  that  a  team  is  frightened  on  an  abutting  highway,  they 
should  use  such  care  as  may  be  usually  expected  of  an  ordinarily 
prudent  person  under  the  circumstances  for  the  safety  of  the  traveler 
on  the  highway.  They  are  not  required  to  watch  the  highway,  but 
when  they  do  perceive  the  danger  of  the  traveler  they  may  not 
recklessly  disregard  his  safety  and  sound  the  whistle  unnecessarily 
when  they  know  that  to  do  so  will  increase  his  peril. 

3.  Same— -Negligence  of  Servant — Imputed  to  Company — In  run- 
ning a  railroad  train  the  servants  of  the  railroad  company  are  its 
agents  and  their  logligence  is  the  negligence  of  the  company.  If 
the  servant's  act  is  within  the  scope  of  his  authority  it  is  immaterial 
whether  he  acts  negligently  or  wantonly. 

Blue  &  Nunn,  Trabue,  Doolan  &  Cox  and  J.  M.  Dickinson  for  ap- 
pellant. 

A.  C.  Moore,  Jas.  A.  and  John  A.  Moore  and  James  &  James  for 
appellee. 
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Appeal  from  Crittenden  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  reversing. 

John  Martin  was  driving  over  the  Blackford  and  Sullivan  road, 
with  a  two  horse  wagon  loaded  with  household  goods,  near  the  town 
of  Sullivan,  Ky.  The  road  at  this  point  ran  along  the  side  of  the 
right  Qf  way  of  the  Illinois  Central  Railroad  Co.,  a  wire  fence  being 
bietween  the  right  of  way  a;nd  the  road.  The  road  was  forty  feet 
from  the  railroad  track.J  Martin  saw  that  a  train  was  coming.  He 
stopped  his  team,  and  dropped  the  traces  and  stood  by  the  side  of 
the  wagon,  holding  the  lines.  He  was  driving  a  mule  and  a  horse. 
The  train  stopped  at  the  tipple,  to  take  coal  as  it  approached  Sul- 
livan. Near  where  Martin  stopped,  there  was  a  whistling  post  for 
a  public  croriing.  It  was  a  hsavy  freight  train  going  up  grade.  As 
the  train  pulled  up  from  the  tipple  it  made  a  good  deal  of  noise  and 
when  it  got  near  the  whistling  post  it  whistled.  It  also  whistled 
after  passing  the  whistling  post  for  the  station  at  Sullivan.  Martin's 
teaiu  became  frightened  and  ran  off  about  the  time  that  the  engine 
passed  them,  running  buck  in  the  direction  the  train  was  coming 
from.  The  team  Jerked  him  down  and  ran  ihe  wagon  over  him 
breaking  his  left  arm,  spraining  his  ankle,  cutting  a  place  in  his  head 
and  bruising  his  legs,  arms  and  shoulders.  From  the  injury  to  the 
arm  it  became  stiff.  He  brought  this  suit  to  recover  for  his  injuries 
on  the  ground  that  the  servants  of  the  company,  in  charge  of  the  loco- 
motive, were  looking  at  him  end  seeing  that  his  team  was  frightened, 
and  percuiviug  the  danger  in  which  he  was  placed,  continued  to  blow 
the  whistle  until  they  made  the  team  run  off.  The  evidence  of  the 
defendant  was  to  the  effect,  in  substance,  that  only  the  usual  signals 
were  given:  that  the  team  became  frightened  at  the  train  and  not 
at  the  whistling  of  the  locomotive.  It  also  showed  that  the  plaintiff 
had  said  that  the  team  he  waii  driving  consisted  of  a  young  mule  and 
a  horse,  which  ran  away  every  chance  it  got.  The  jury  found  for 
the  plaintilT  in  the  sum  of  $1,500,  and  the  defendant  appeals  from  the 
judgment  entere-l  on  the  verdict. 

The  defendant  pleaded  contributory  negligence  on  the  part  of 
the  plEintiff,  and  at  the  conclusion  of  all  the  evidence  asked  an  in- 
struction submittlr;:  the  issue  to  the  jury.  The  court  refused  the 
Instruction  and  of  this  it  com]»l8ins.  We  think  there  was  some  evi- 
dence that  the  plaintiff  knew  his  team  was  liable  to  run  off.  He  had 
stopped  and  asked  the  track  walker  if  a  train  was  coming,  and  as 
soon  as  he  learned  it  was  coming,  he  had  gotten  out  of  the  wagon 
and  unhitched  the  traces.  The  train  had  stopped  at  the  tipple,  and 
he  had  had  plenty  of  time  to  take  his  horses  out  before  the  train 
reachfu  him.  It  was,  therefore,  a  question  for  the  jury  whether  he 
exercised  ordinal y  care  under  the  circumstances;  and  instruction  B, 
asked  by  the  defendant  on  the  trial,  submitting  this  issue  to  the  jury, 
should  have  been  given.  The  court  gave  no  instruction  on  contribu- 
tory negligence.    Th.«  court  instructed  the  jury  as  follows: 

"1.  The  court  inf-tructs  the  jury,  that  if  they  believe  from  the  evi- 
den(^e  that  the  agents  and  siTvants  of  the  defendant  in  charge  of  its 
engine,  saw  the  plaintiff  and  his  team  and  saw  that  the  team  had 
taken  fright  and  then  negligently  sounded  the  whistle  and  thereby 
caused  the  team  to  run  away  and  injure  and  damage  the  plaintiff,  they 
will  find  for  the  plaintilT. 

"'2.  The  court  instructs  the  jury  that  the  defendant  in  operating 
its  engine  hap  tha  right  to  make  all  noises  usual  and  necessary  in 
the  operation  of  its  engine  and  cars,  and  to  make  such  signals  with 
the  whistle  and  at  such  times,  ar.  may  be  necessary,  for  the  proper 
protection  of  the  lives  and  iTcperty  in  its  charge,  and  if  the  Jury 
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believe  from  the  evidence  that  the  whistling,  which  plaintiff  com- 
plalns  of,  was  usual  and  necessary  In  the  operation  of  Its  trains,  or  such 
as  was  neces&ary  for  the  protection  of  the  lives  and  property  In  Its 
charge  you  should  find  for  defendant,  unless  you  should  further 
believe  that,  after  discovering  the  plaintiff's  team  was  frightened, 
those  in  charge  of  the  engine  negligently  caused  unusual  and  unneces- 
sary whistling  and  thereby  cnu&ed  the  team  to  run  and  Injure  plain- 
tiff." 

"3.  The  court  Instruct<i  the  Jury  that  If  they  believe  from  the  evi- 
dence, that,  at  the  time  of  the  whistling  complained  of  by  the  plain- 
tiff, the  agent?  and  servants  of  the  defendant  had  not  discovered 
plaintiff's  team  and  its  fright,  they  will  find  for  the  defendant. 

^'4.  The  court  Instructs  the  jury  that  the  law  requires  the  defend- 
ant to  ring  its  bell  or  sound  its  whistle,  on  its  engine,  continually, 
for  not  less  than  825  feet,  Just  before  reaching  a  public  crossing; 
and  if  the  jury  believe  from  the  evidence,  that  the  whistling  com- 
plained of  by  the  plaintiff,  was  done  in  obedience  to  this  law,  you 
will  find  for  the  defendant,  unless  you  further  believe  from  the 
evidence  that  those  in  charge  of  the  engine  saw  the  fright  of  plain 
tiff's  team  and  after  seeing  it  knew,  or  by  the  exercise  of  ordinary 
care,  would  have  known,  that  such  whistling  would  cause  the  team 
to  take  additional  or  increased  fright,  yet  negligently  blew  or  con- 
tinued to  blow  the  whistle  and  thereby  caused  the  team  to  run  and 
injure   the   plaintiff." 

As  there  was  some  evidence  that  the  men  on  the  engine  were  look- 
ing at  Martin  and  saw  the  danger  in  which  he  was  placed,  the  motion 
of  the  defendant  that  the  jury  be  instructed  peremptorily  to  find  for 
it,  was  properly  overruled.  When  those  in  charge  of  a  railroad  train 
see  that  a  team. is  frightened  on  an  abutting  highway,  they  should 
use  such  care  as  may  be  usually  expected  of  an  ordinarily  prudent 
person  under  the  circumstances  for  the  safety  of  the  traveler  on  the 
highway.  They  are  not  required  to  watch  the  highway,  but  when 
they  do  perceive  the  dai«ger  in  which  a  traveler  has  been  placed, 
they  may  not  recklessly  disregard  his  safety  and  sound  the  whistle 
unnecessarily,  when  they  know  that  to  do  so  will  increase  his  peril. 
In  running  the  train  they  are  the  agents  of  the  defendant,  and  their 
negligence  in  running  the  train  is  the  negligence  of  the  defendant. 
All  the  facts  of  the  men  in  charge  of  the  locomotive  shown  here 
were  done  in  the  line  of  their  employment.  If  the  servants  act  Is 
within  the  scope  of  his  authority,  it  is  Immaterial  whether  he  acts 
negligently  or  wantonly.  (Licking  Rolling  Mills  v.  Fisher,  8  Ky.  Law 
Rep.,  89;  Williams  Adm'r  v.  Southern  R.  R.  Co.,  24  Ky.  Law  Rep., 
2214,  115  Ky.,  320.) 

The  case  of  Louisville  and  Nashville  R.  R.  Co.  v.  Smith,  107  Ky., 
178,  was  very  sliLilar  to  this  case.  It  was  there  held  that  although 
the  employees  of  the  railroad  company  were  under  no  olfligatlon  to 
look  out  for  the  team  on  the  highway  yet,  if  they,  in  fact,  saw  the 
danger  In  which  the  traveler  was  placed,  then  they  should,  if  neces- 
sary in  the  exercise  of  ordinary  care,  cease  blowing  the  whistle  as 
a  signal  for  the  crossing  and  should  resort  to  the  bell  as  the  statute 
provides  either  mode  of  giving  warning  for  the  crossing.  In  L.  ft 
N.  R.  K.  Co.  V.  McCandless,  29  Ky.  Law  Rep.,  653,  the  question  was 
reviewed  and  the  rule  before  announced  was  adhered  to. 

In  Instruction  1,  on  another  trial,  after  the  words  "negligently  sound- 
ed the  whittle,"  the  court  will  insert  the  words  "or  negligently  made 
noises  which  were  not  reasonably  necessary  in  the  operation  of  the 
train  and  cfuld  have  been  avoided  by  ordinary  care." 

In  instruction  2,  In  place  of  the  word  "necessary,"  the  court  will 
use  the  words  "reasonably  necessary.' 
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In  lieu  of  instruction  3,  on  another  trial,  the  court  will  instruct  the 
jury  that  the  defendant  is  not  liable  for  any  whistling  that  was  done 
or  for  any  noise  that  was  made  before  those  in  charge  of  the  train 
discovered  plaiutift's  team  and  its  flight;  and  that  if  the  plaintiffs 
team  took  fright  and  ran  off,  not  because  of  the  whistling  that  was 
dono  by  those  in  charge  of  the  engine,  but  because  of  the  train  and 
the  noise  that  was  reasonably  necessary  in  its  operation,  and  that 
those  in  charge  of  the  train  could  not,  by  ordinary  care,  have  averted 
the  running  away  of  the  team  after  they  perceived  the  team  and  its 
fright,  they  should  find  for  the  defendant. 

In  instruction  4,  after  the  words  "just  before  reaching  a  public 
crossing,"  the  court  will  add  these  words  "but  if  those  in  charge  of 
tho  engine  saw  Martin's  team  and  saw  that  it  was  frightened,  then 
it  was  incumbent  on  them  to  use  ordinary  care  for  his  safety  and 
they  should  not  have  used  the  whistle,  but  should  have  used  the 
bell,  if  in  the  exercise  of  such  care  this  was  necessary.  The  re- 
mainder of  instruction  4  should  be  omitted. 

On  another  trial  the  court  will  permit  the  defendant  to  show  by 
its  witnebses  what  whistling  the  train  did  and  why  these  whistles 
were  blown.  It  will  also  permit  it  to  prove  by  its  witnesses  what 
noises  the  train  made,  and,  where  the  witnesses  are  acquainted  with 
the  running  of  trains  and  know  what  noises  are  reasonably  neces- 
sary in  the  operation  of  trains,  they  may  be  permitted  to  testify 
whether  or  not  the  whistling  and  noises  which  are  shown  were  usual 
and  reasonably  necessary  in  the  operation  of  the  train.  The  court, 
on  the  trial,  erred  in  refusing  such  evidence  offered  by  the  defendant. 

The  engineer  being  dead,  the  plaintfF  can  not  testify  as  to  anything 
the  engineer  did  or  omitted  to  do,  as  under  section  606,  of  the  Code 
no  person  may  testify  for  himself  concerning  any  act  done  or  omitted 
to  be  done  by  one  who  is  dead,  and  it  has  been  repeatedly  held  that 
where  the  agent,  with  whom  a  transaction  occurred,  is  dead,  the 
other  party  may  not  testify  for  himself  as  to  the  transaction.  What 
the  status  of  the  case  would  be  if  w«  leave  out  of  view  the  plaintiff's 
testimony  as  to  the  engineer  we  need  not  consider,  as  there  was  no 
objection  to  the  testimony,  and  if  objection  had  been  made,  the  plain- 
tiff might  have  offered  other  evidence  on  the  subject.  (Mut.  Life  Ins. 
Co.  V.  O'Neil,  116  Ky.,  742;  Park  Commissioner  v.  Merritt,  80  S.  W., 
166.) 

Judgment  reversed  and  cause  remanded,  for  a  new  trial. 


SANDERS  &  WALKER  v.  HERNDON. 
(Filed  June  3,  1908 — Not  to  be  reported.) 
Lewis  L.  Walker  and  J.  W.  Alcorn  for  appellants. 

M.  C.  Saufley,  R.  H.  Tomlinson,  J,  M.  Rothwell,  C.  B.  Swineboard 
and  William  Herndon  for  appellees.' 

Appeal  from  Garrard  Circuit  Court. 

Judge  Hobson  delivered  the  following  response  to  petition  forv  re- 
hearing. 

Those  who  were  originally  the  promoters  and  stockholders  in  the 
Lancaster  Oil  Company,  and  S^^ders  &  Walker,  are  all  to  be  treated 
as  partners  in  the  adventure.  It  was  in  law  a  partnership  when  S>ui« 
ders  A  Walker  entered  it.  They  simply  purchased  an  interest  in  a 
partnership  and  became  partners  with  the  original  members.    They 
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are  ail  to  be  treated  as  partners  and  as  principals.  Sanders  &  Walker 
can  not  be  treated  as  the  sureties  of  the  original  partners. 

By  section  194,  of  the  Code,  the  plaintiff  may  take  out  an  attachment 
in  an  action  for  the  recovery  of  money.  This  seems  to  be  broM  enough 
to  cover  an  action  by  one  pa.rtner  against  another  for  the  amount  due 
him  on  a  settlement.  Wlhile  there  is  some,  conflict  of  authority  on  the 
question,  we  agree  with  the  reasoning  of  the  Supreme  Court  of  Illinois 
in  the  case  of  Humphries  v.  Matthews,  11  Hi.,  171: 

"The  law  was  designed  to  furnish  a  creditor  with  means  of  col- 
lecting his  debt,  in  any  case  where  he  would  be  unable  to  do  so  in  the 
ordinary  mode  of  proceeding,  and  we  can  see  no  reason  why  it  should 
not  be  applicable  to  actions  of  account  as  to  any  other  class  of  cases. 
The  claim  of  a  joint  tenant,  tenant  in  common  or  co-parcener,  is  just 
as  sacred  as  that  of  any  other  creditor;  and  because  he  cannot  resort 
to  the  more  usual  common  law  actions  to  enforce  his  rights,  afTords 
no  reason  why  he  should  be  deprived  of  the  benefit  of  the  attachment 
act  when  he  presents  a  case  that  would  authorize  an  attachment  were 
he  permitted  to  sue  in  debt  or  assumpsit." 

fn  Garrott  v.  Jaffray  &  Co.,  10  Bush,  413,  it  was  held  that  an  attach- 
ment may  be  taken  out  in  an  action  to  recover  money  due  upon  an 
implied  contract. 

In  every  partnership  there  Is  an  implied  obligation  on  each  partner 
to  repay  to  each  of  his  partners  what  may  be  justly  owing  by  him  on 
account  of  advances  to  the  firm  or  money  paid  out  for  the  firm.  And 
where  the  plaintiff  can  state  in  an  aflldavlt  that  he  sought  to  recover 
at  least  a  certain  sum,  we  see  no  reason  why  he  should  not  be  allowed 
to  secure  his  debt  by  an  attachment,  which  would  not  apply  in  every 
other  case  of  mutual  accounts. 

The  opinion   is  extended   as   above   indicated. 

The  petition  for  re-hearing  is  overruled. 


STANNAFORD  v.  HUBBARD. 
(Filed  June  3,  1908— Not  to  be  reported.) 

1.  Vendor  and  Vendee — Action  by  Vendee  for  Possession  and  Tith 
EJffect  of  Delay — Where  one  buys  land  under  a  general  warranty  deed 
he  is  entitled  not  only  to  the  possession  of  the  land  but  to  a  good  legal 
title.  He  should  not  be  required  to  wait  until  some  person  with  a 
superior  title  evicts  him,  and  run  the  risk  of  his  vendor's  becoming  in- 
solvent or  moving  out  of  the  State, 

2.  Same — Action  Against  Third  Party — ^Recovery — Attorney's  Fees 
and  Costs — Where,  upon  demand,  the  vendor  refuses  to  perfect  the 
title  to  the  property  sold,  or  to  return  the  purchase  money,  the  vendee 
may  maintain  an  action  against  a  third  party  claiming  to  own  the  land, 
and,  upon  his  eviction,  may  sue  for  the  recovery  of  the  purchase  price 
and  his  attorney's  fees  and  costs  in  the  suit  against  the  third  party. 

J.  N.  Sharp  and  M.  S.  Singleton  for  appellant. 

T.  Z.  Morrow  and  E.  L.  Stephens  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  William  Rogers  Clay,  Commissioner,  affirm- 
ing. 

This  is  the  second  appeal  of  this  case.  The  opinion  on  the  former 
appeal  may  be  found  in  30  Ky.  Law  Rep.,  1044. 

In  December,  1901.  the  appellant,  by  deed  of  general  warranty,  con- 
veyed to  appellee  11  acres  of  land ;  the  consideration  therefor  was  $70 
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in  cash  aii4  &  conveyance  h^  appellee  to  appellant  of  a  house  and  lot 
valued  at  $230.  After  obtaining  the  conveyance  to  the  11  acres  of 
land,  appellee  sold  some  trees  that  were  standing  on  the  property. 
When  the  purchasers  attempted  to  cut  the  timber  the  agent  of  the  Mt. 
MoTgan  Coal  Company  refused  to  let  the  timber  be  cut  and  carried 
away,  claiming  that  the  land  belonged  to  the  coal  company.  Appel- 
lee then  instituted  an  action  iu  ejectment  against  the  coal  company, 
and  the  coal  company  succeeded  in  recovering  the  land.  Thereafter 
appellee  Instituted  this  action  against  appellant  to  recover  the  purchase 
price  of  the  land,  together  with  his  attorney's  fees  and  costs  incurred 
in  the  suit  against  the  Mt.  Morgan  Coal  Company. 

It  is  the  contention  of  appellant  that  appellee  was  not  lawfully 
evicted;  that  he  voluntarily  surrendered  possession  of  the  land  to  the 
coal  company^  and  that  he  can  not,  therefore,  maintain  this  action  to 
recover  the  purchase  price  on  a  breach  of  the  covenant  of  warranty  in 
the  deed  which  appellant  executed  to  appellee.  The  evidence  shows 
that,  after  appellee  was  notified  by  the  Mt.  Morgan  Coal  Company  that 
the  latter  claimed  to  own  the  property,  he  demanded  that  appellant 
make  him  a  good  title  to  the  land.  This  appellant  failed  to  do.  After 
waiting  same  time  on  appellant,  appellee  filed  suit  in  ejectment  against 
the  coal  company,  and  notified  appellant  of  the  suit.  Appellant,  in- 
stead of  furnishing  appellee  title  to  the  land,  or  assisting  him  in  the 
prosecution  of  the  ejectment  suit,  urged  appellee  to  dismiss  the  suit. 
In  the  former  opinion  of  th'is  court,  it  was  held  that  appellee  was  not 
bound  to  await  the  pleasure  of  appellant  in  the  matter;  that  he  was 
entitled  to  a  epeedy  settlement,  and  either  a  return  of  the  land  or  the 
recovery  of  his  money  from  appellant.  The  court  also  held  that  the 
Judgment  in  behalf  of  the  coal  company  was  a  sufficient  eviction  to 
authorize  this  action.  Manifestly  any  other  ruling  would  work  a  great 
hardship  on  the  vendee  of  property.  If  he  purchased  the  property  under 
a  general  warranty  deed  he  is  entitled  not  only  to  the  possession  of 
the  property,  but  to  a  good  legal  title.  He  should  not  be  required  to 
wait  until  some  person  with  a  superior  title  evicts  him,  and  run  the 
risk  of  the  vendor's  becoming  insolvent  or  moving  out  of  the  State. 
When,  upon  demand,  h'is  vendor  refuses  to  perfect  the  title  to  the 
property,  or  to  return  the  purchase  money,  he  may  maintain  an  action 
against  the  third  party  claiming  to  own  the  land,  and.  upon  his  evic- 
tion, may  sue  for  the  recovery  of  the  purchase  price  and  his  attorney's 
fees  and  costs. 

On  the  trial  of  this  case  appellant  cculd  have  defended  either  on 
the  ground  that  the  Judgment  of  eviction  wa-s  obtained  by  collusion 
and  fraud,  or  that  he  had  furnished  to  appellee  a  good  title  to  the  prop- 
erty. There  is  nothing  in  the  record  to  show  any  collusion  or  fraud. 
Appellee  waited  a  long  time  for  appellant  to  perfect  the  title  to  the 
property.  This  action  was  instituted  in  the  year  1903.  The  first  trial 
took  place  In  1905;  the  last  trial  in  1907.  Appellant  has  never  yet  fur- 
nished, or  offered  to  appeUee,  a  good  title  to  the  property  in  question. 
The  evidence  f^ils  to  d'sclose  any  real  defense  to  this  action  on  the 
part  of  appellant.  We,  therefore,  conclude  that  the  Judgment  in  favor 
of  appellee  was  proper. 

Judgment  affirmed. 

FEDERAL  CHEMICAL  CO.  v.  GREEN  &   SONS. 
(Filed  June  4,  1908— Not  to  be  reported.) 

Instructions — Contracts— .(30  Ky.  Law  Rep.,  223.)  It  appears  that 
the  lower  court  tried  this  case  upon  the  theory  that  appellees  could 
not  be  required  to  sustain  the  loss  unless  it  was  shown  that  the  fire 
was  occasioned  by  their  negligence.  This  was  error  in  View  of  the 
contract   which    made   appellees    insurers    of    the   property   although 
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Ibis  WB,B  unusual,  but  it  1b  not  shown  that  any  fraud  or  deception 
practiced  by  appellant  in  obtaining  the  contract. 

Milton  Clark  and  James  R.  Duffln  for  appellant. 

M.  M.  Logan  and  Ora  E.  Hazelip  for  appellees. 

Appeal  from  Edmonson  Circuit  Court. 

« 

Opinion  of  the  court  by  Judge  Nunn,  reversing. 

This  is  the  second  appeal  of  this  case.  The  opinion  on  the  first 
appeal  can  be  found  In  30  Ky.  Law  Rep.,  223.  That  action  and  this 
were  instituted  upon  the  same  contracts,  one  of  which  was  copied 
in  the  former  opinion.  On  the  return  of  the  case  appellant  obtained 
from  the  clerk  the  original  contracts,  which  were  filed  among  the 
papere  of  the  first  suit,  and  instituted  this  action  upon  them.  Ap- 
pellees contend  that  it  had  no  I'ight  to  do  this.  It  was  irregular; 
they  should  have  obtained  oopies  from  the  clerk,  or  by  motlosi  In 
court,  obtained  the  permission  to  withdraw  fhe  originals  from  the 
first  suit  by  leaving  copies  therein.  But  this  Irregularity  upon  the 
part  of  appellant  can  not  avail  appellees,  it  is  no  defense  to  this 
action.  Appellee  also  pleaded  the  former  Judgment  in  bar  of  this 
actkm.  This  can  not  be  sustained.  There  was  no  Judgment  upon 
Uie  merits  In  the  first  case,  the  question  involved  being  whether  or 
not  the  lower  court  properly  sustained  a  demurrer  to  the  petition. 
The  material  differences  between  the  allegations  of  the  petition  in 
the  first  action  and  in  this  action  are  these:  It  is  alleged  in  the 
petition  in  the  present  action,  which  was  not  in  the  former  petition, 
thAt,  by  the  written  contract,  appellee  agreed  tx>  furnish  free  etoi«ge 
for  the  fertilizers  unsold,  until  sold  by  them  or  removed  by  appellant, 
and  agreed  to  be  responsible  for  its  loss  for  any  cause.  It  was  also 
alleged  In  the  petition  in  this  case,  which  was  not  in  the  other,  that 
the  building,  in  which  appellee  had  the  fertilizers  stored,  and  the 
fertilizers,  while  in  appellees'  possession,  were  destroyed  by  fire.  Ap- 
pellees, m  their  answer  to  this  part  of  the  petition,  in  substance, 
denied  that  the  fertilizers  delivered  to  them  under  the  contract 
referred  to,  had  been  destroyed  or  wasted  to  the  amount  of  $209.65, 
or  any  other  sum,  or  that,  under  the  terms  of  the  contract,  appellees 
were  bound  to  appellant  for  the  value  of  such  fertilizers  as  were 
wasted  or  destroyed.  This  did  not  make  ian  issue  with  appellant.  By 
the  tery  terms  of  the  printed  contract  appellees  agreed  to  furnish 
free  storage  for  tlhe  goods  and  assume  the  re8p<msiblUty  for  their 
loss  flor  any  cause.  It  was  admitted  and  proven  by  one  of  tjie  ap- 
pellees that,  while  the  goods  were  stored  in  their  building,  under  the 
contract,  they  were  destroyed  by  fire. 

It  appears  from  the  brief  of  counsel  that  the  lower  court  tried  the 
case  upon  the  theory  that  appellees  could  not  be  required  to  sustain 
this  loss,  unless  it  was  shown  that  the  destructiion  of  the  goods  by 
fire  was  caused  by  want  of  care  and  diligence  upon  the  part  of  ap- 
pellees in  protecting  them  from  destruction.  In  other  words,  tliat 
the  fire  muet  have  been  caused  by  the  negligence  of  appellees.  This 
was  error.  The  contract  stated  that  they  should  be  responsible  for 
the  loss  of  the  goods  for  any  cause.  There  is  no  exception,  or  reser- 
vation in  it.  The  contract  made  appellees  Insurers  of  the  property, 
and  is  an  unusual  one.  Appellees  did  not  interpose  any  plea  of  mis- 
take, fraud  or  deception  upon  the  part  of  appellant  in  obtain'ing  these 
contracts.  By  their  answer,  they  merely  denied  their  responsibility 
under  the  contract,  and  did  not  plead  anything  showing  that  they 
were  not  responsible  under  the  poi^tive  terms  of  their  contracts. 

For  these  reasons  the  judgment  of  the  lower  court  fs  reversed  and 
remanded,  for  further  proceedings  consistent  herewith. 
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1.  Obtaining  Goc-ds  by  Fraud — Action  for  Recovery  of  Specific 

Property — Waiver  of  Contract — Where  goods  have  been 
obtained  by  a  party  without  any  intention  of  paying  for 
them,  and  with  a  design  to  cheat  the  vendor,  the  vendor, 
upon  discovering  't>he  fraud,  may  elect  to  treat  the  con- 
tract of  sale  as  a  nullity  and  bring  his  action  for  the 
reocxvery  of  the  specific  property  or  for  its  value.  Am.- 
German  Nat.  Bank  v.  G-ray  &  Dudley  Hardware  Co 547 

2.  Same — Innocent  Purchase — Defense — In  an  action  against 

one  for  goods  alleged  to  have  been  obtained  by  fraud,  the 
defendant,  having  disposed  of  the  goods  for  value,  can  only 
defend  on  th^  ground  that  lie  was  an  innocent  purchaser 
for  value  without  notice  of  any  fraud  in  the  party  from 
whom  he  obtained  them.    Idem   647 

3.  Same — Person   Converting  Goods — ^Liability  to  Owner — ^An 

owner  of  property  may  maintain  an  action  for  its  value 
against  a  person  converting  it  wlhether  he  be  the  original 
trespasser  or  not.    Idem    547 

4.  From   an   Action — ^Pleading—Claim  and  Delivery — Descrip- 

tion of  Goods — Forms  of  Action  are  Abolished  by  the 
Code — 'All  that  is  now  required  in  a  pleading  is  to  state 
tlie  facts  constituting  a  cause  of  action  without  refer- 
ence to  the  form  of  the  petition.  A  action  for  claim  and 
delivery  of  property  requires  a  particular  descripti<Hi  of 
the  property  and  <a  statement  of  the  separate  value  of  each 
article    claimed.    Idem    54T 

5.  Action  of  Widow  for  the  Killing  of  Her  Husband — Can  not 

Control  so  as  to  Defeat  Recovery  by  Children — A  widow 
m^ay  dismiss  an  action  for  the  killing  of  her  husband,  as 
provided  by  section  4,  Kentucky  Statutes,  in  so  far  as  she. . 
Is  concerned,  but  she  can  not  do  so  as  to*  defeat  the  action 
of  her  children;  nor  will  it  bar  an  action  instituted  by 
them  within  the  proper  time.  Martin,  By,  &c.  v.  Smith, 
&c 582 

6.  Same — Design   of    Statute — The    statute   was   designed   to 

benefit  the  children  as  well  as  the  widow.    Idem 582 

7.  Attorneys — Claim  of — The  petition  of  the  attorneys  of  Mrs. 

Martin  presented  a  good  cause  of  action  and  the  court 
should  have  permitted  it  to  be  filed.  (29  Ky.  Daw  Rep., 
809.)     Idem    582 

8.  Oflace  and  OflScer — Action  Against  for  Killing  Person — ^Who 

May  Maintain — As  the  right  of  action,  under  section  4, 
Kentucky  Statutes,  is  made  to  vest  in  the  widow  or 
minor  child,  or  in  both,  the  appellant  In  this  case,  being 
one  of  the  real  parties  in  Interest,  it  was  not  necessary 
to  join  either  tJie  town  of  Jellico  or  the  Commonwealth^ 
las  plaintiff,  and  in  this  action  against  the  marshal  for  the 
killing  of  deceased,  the  trial  court  erred  in  sustaining  a 
special  demurrer  to  the  petition.    Bolton  v.  Ayers,  &c  . . .  59t 

ind.  sept.  1 
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9.  This  appeal  from  an  order  of  the  judge  'of  the  lower  court, 
overruling  Denham'9  motion  to  qualify  as  Common- 
wealth's attorney,  must  be  dismissed  because  neither  the 
judge  of  the  court  below  nor  <the  acting  Commonwealth's 
lattomey  is  before  the  court,  and  no  reason  is  shown  for 
holding  that  the  ruling  of  the  court  below  wae  incorrect. 

Denham  Ex  Parte    592 

10.  Slander — ^Variance — In  this  caae  there  is  simply  a  charge 
that  appellant  uttered  the  slanderous  words  land  a  denial 
in  the  answer.  The  jury  were  properly  instructed.  The 
variance  complained  of  is  not  material,  the  language 
being  proved  in  substance  as  (alleged  in  the  petition. 
Zentzhell  v.  Richie    357 

AMENDING  PRAYER  OF  PETITION— See  Railroads,  G. 

APPEALS— 

1.  Former    Appeal — Instructions — Argument    of    Counsel — (30 

Ky.  Law  Rep.,  667) — 'Tho instructions  upon  the  trial  of  this 
case  were  as  directed  by  thiis  court,  except  in  a  particular 
which  did  not  prejudice  appellant's  substantival  rights. 
The  statement  of  counsel  in  argument,  did  not  go  beyond 
the  pale  of  legitimate  argument.  The  jury  are  the  triers 
of  fact  and  counsel  must  be  allowed  some  latitude  in  illus- 
trating the  matter  before  them.    Key  v.  Usher  575 

2.  Continuances — Affidavit    For — -Instruction    of   Court  —  Fail- 

ure to  Except — It  was  the  duty  of  appelant  to  ask  the 
C3urt  to  Instruct  the  jury  tJiat  the  statements  in  the  af- 
fidavit for  a  continuance,  as  to  what  the  witnesses  would 
testify,  were  to  be  taken  as  true,  and  if  the  court  failed 
to  Instruct  them,  then  it  was  the  duty  of  appellant  to 
except  to-  the  ruling.  His  failure  to  s-o  except  was  a 
waiver  o?  the  error,  and  he  can  not  now  be  heard  to 
complain  of  it.    Stamper  v.  Commonwealth   580 

3.  Instruction  Omitted  from  Record — Presumpti'Oii — ^It  was  ap- 

pellant's duty  to  bring  up  the  whole  record,  and  in  the 
absence  of  the  instruction  mentioned,  it  will  be  presumed 
that  it  w-s  given.     Idem  580 

4.  Parties  to  Appeals — Persoms   who  are  not  named  in  the 

statement  are  not  parties  to  an  appeal  and  no  relief  can 
be  given  ag'Jinst  them.  (22  Ky.  Law  Rep.,  1738;  23  Ky. 
Law  Rep.,  831,  and  24  Ky.  Law  Rep.,  1566.)  Carlton  v. 
Smith     647 

5.  Pleading — A  paragraph  in  an  answer  was  not  sufficient  to 

prevent  a  recovery  on  a  note,  its  payment  being  averred, 
when  no  proof  was  made  showing  its  payment.    Idem...  647 

6.  Land — Sale   of  Enough   to  Pay  Debt — The   judgment  was 

errcneous  in  not  limiting  the  amount  of  land  to  be  sold 
to  only  enough  to  pay  the  debt  sued  on.    Idem 647 

©ENEFIT  SOCIETIES— See  Life  Insurance. 

CHILDREN— See  Actions,  5,  6. 

CLAIM  AND  DELIVERY— See  Actions,  4— 

1.  Action   For — Insolvency — In   this   action   by  the  wholesale 

merchants  for  the  delivery  of  the  goode  they  sold  the  as- 
signed merchant,  under  the  proof  of  his  insolvency  at  the 
time  of  the  purchose  and  of  his  representations  as  to  his 
solvency  it  was  error  for  the  court  to  direct  the  jury  to 
find  against  appellants.  Lowry  &  (3oebel  y.  Hitch's 
Ass'ee,    &c 573 

2.  Title  of  Goods — If  the  assigned  mercfhant  knew  <h€  was  in- 

•solvent  and  fraudulently  purchased  the  goods  without  in- 
tending tc»  pay  for  them,  the  title  remained  In  appellants 
and  did  not  pass  under  the  deed  of  assignment.    Idem. . .  573 
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OONTINUANCBS— See  Appeals,  2.  Page. 

CONTRACTS— 

1.  Action  to  Enforce  —  Striking  Case  from  Docket  —  Agreed 

0(r<ter  —  Leave  to  Reinstate  Without  No|tice  —  E21J- 
fect  of  Order — In  an  action  to  enforce  a  contract  for  the 
development  of  certain  minerals  on  a  tract  of  land  "of  any 
kind  except  oil,  gi»  and  sialt/'  to  idiicli  an  ancwer  was 
filed  oontrovertlng  the  allegations  of  the  petition,  an 
agreed  order  was  entered  that  ''the  pBalntlff  hereby 
agreed  to  have  the  case  dismissed  at  the  March  term,  of 
1906,  of  said  court,  -with)  leave  to  re-instate  same  at  any 
time  without  notice  to  defendant  and  the  defendant  to 
p'a.y  all  cost;"  such  agreement  was  not  a  final  order  that 
terminated  tihe  case,  and  the  plaintiff  had  a  right,  at  the 
following  September  term  oif  the  court,  to  have  the  case 
redocketed  without  notice.  McGoodwin  v.  Lusterine  M. 
H.    Co 521 

2.  Leasing  Mineral  Rights — Transfer  of  Contract — ^Rights  Ac- 

quired— Where  a  contract  was  made  by  W.  with  McG. 
leising  him  the  right  to  all  minerals  on  his  land  "of  any 
kdnd  except  oil,  gas  and  salt,  which  McG.  trwisf erred  to  B. 
and  B.  transferred  it  to  the  L.  M.  &  P.  Co.,  the  company 
tcok  the  place  of  B.,  and  assumed  the  obligations  that 
B.  entered  into  which  McG.,  and  McG.  had  the  right  to 
proceed  directly  against  the  L.  M.  &  P.  Co.,  for  a  breiach 
of   the  contract.     Idem    522 

3.  Land — Oral  Contract  to  Convey— Validity  of  Contract — An 

oral  contract  miade  by  a  father  with  his  daughfter  to  con- 
vey land  to  her  is  within  the  statute  of  fHiuds  and  not 
enforcible.    Myers  v.  Brown,  &c 525 

4.  Sale  of  Land  to  Daughter— Deed  Made  but  Not  Delivered — 

Effect— Where  a  deed  made  by  a  father  to  his  daughter 
was  never  delivered  to  the  daughter,  but  remained  In  hie 
possession  until  his  death,  no  Wtate  passed  by  virtue  of 
such    deed.    Idem    525 

6.  Services  of  Daughter — Nursing  Father  and  Grandohildren — 
Allowances  —  Lien  of  Land  not  Conveyed  —  Where  a 
married  daughter  went  to  her  father's  home  and  per- 
formed valuable  services  in  nursing  and  caring  for  his 
two  grandchildren,  who  had  tuberculosis,  she  was  entitled 
to  compensation  for  such  services,  and  'an  allowance  by 
the  lower  ocfurt  of  $1,250  was  proper,  and  to  secure  this 
sum  she  has  a  lien  on  the  205  acres  of  land  which  her 
father  put  her  In  possession  of  under  an  oral  promise  to 
make  her  a  deed.    Idem   526 

6.  Instructions  —  Contracts  —  (30  Ky.  Law  Rep.,  223.)  It  ap- 
pears tbat  the  lower  court  tried  this  case  upon  the 
theory  that  appellees  could  not  be  re<|uired  to  sustain  the 
loss  unless  it  was  shown  that  the  fire  wjs  ocasioned  by 
their  negligence.  This  was  error  in  view  of  the  contract 
which  made  appellees  insurers  of  the  property  although 
this  was  unusual,  but  it  is  not  shown  that  any  fi<iud  or 
deception  was  practiced  by  appellant  in  obtaining  the 
contract.  Federal  Chemical  Co.  v.  Green  &  Sons  . . .  'o71 
CRIMINAL  LAW— 

1.  Malicious  Shooting — ^Instructions — It  was  error,  upon  the 
trial  of  appellant,  who  was  charged  with  willfully  and 
maliciously  shooting  at  one  person  with  the  Intention  of 
killing  him  and  missing  him  and  wounding  another,  to 
insert  a  phrase  in  an  Instruction  on  the  offense  defined 
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CRIMINAL  LAW— Continued—                                                           Page. 
in  section  1242,  of  the  statutes,  which  is  a  lower  degree 
of  the  oftenae  designated  in  1166,  of  the  statute.    Tall  y. 
Commonwealth 541 

2.  Former   Conviction — Action    of   Commonwealth's   Attorney 

in  Matter  of  Former  Conviction — Evidence  of — EJvldence 
of  former  conviction  is  limited  to  the  verdict  and  judg- 
ment of  conviction  and  the  sentence,  and  proof  show- 
ing defendant  to  be  the  same  person  that  was  formerly 
convicted.  The  Commonwealth  has  no  right  to  show  the 
facts   with  reference   to  previous  convictions.    Idem 541 

3.  False  Pretenses — Money  Obtainly  Thereby— Forging  Name 

of  Surety  on  Note — Errors  in  Instructions  Corrected — This 
is  a  prosecution  against  Walter  R.  Day  for  obtaining  money 
tinder  false  pretenses,  by  signing  the  name  of  Floyd  Day 
to  a  note,  without  authority,  which  he  discounted  in  bank, 
and  is  reversed  on  erroneous  instructions  given  to  the 
jury,  the  correct  Instructions  being  set  out  in  the  opin- 
ion.   Day   V.    Commonwealth    560 

4.  Homicide — Trial — Motion  by  Defendant  for  Continuance — 

Absent  Witnesses — Corroborating  Evidence — On  the  trial 
of  one  for  murder,  in  which  the  jury  found  the  defend- 
ant guilty  of  voluntary  manslaughter,  and  fixed  his 
punishment  at  21  years  in  the  penitentiary,  where  the 
case  had  been  continued  for  the  defendant  at  a  former 
term  of  the  court,  it  was  not  error  in  the  coiTt  to  refuse 
a  second  continuance  where  the  defendant  had  ten  wit- 
nesses present  who  swore  to  facts  tending  to  show  that 
the  shooting  was  accidental,  and  the  court  permitted  the 
affidavit  of  nine  absent  witnesses  to  be  read  as  their 
depositions  whose  testimony  was  substantially  the  same 
as  the  ten  who  were  present.    Brock  v.  Comon wealth . .  630 

6.  Same — Evidence  of  Commonwealth — Duty  to  Apprise  Defend- 
ant Thereof — ^Allegations  of  Indictment — On  the  trial  of 
one  indicted  for  murder  the  Commonwealth  does  not 
owe  the  defendant  the  duty  to  apprise  him  of  what  it 
expects  to  prove  further  than  the  information  set  out 
in  the  charge  in   the  indictment.    Idem 630 

6.  Conflicting  Evidence — Absence  of  Errors — Refusal  of 
New  Trial — On  the  trial  of  one  for  murder  where  the 
evidence  is  conflicting,  that  is  if  the  defendant  and  his 
witnesses  are  to  be  believed,  the  killing  was  an  acci- 
dent, and  the  defendant  should  have  been  acquitted,  but 
if  the  Commonwealth's  witnesses  are  to  be  believed  it 
was  a  deliberate  and  unprovoked  murder,  and,  in  the  ab- 
sence of  any  Irregularity  or  error  in  the  trial,  the  ver- 
dict of  a  properly  instructed  jury  should  not  be  disturb- 
ed.     Idem    630 

7.  Joint    Indictment — Separate    Trial — Election     by     Common- 
wealth— Mistrial — Second   Trial Second     Election     by 

Commonwealth — ^Where  several  persons  are  jointly  in- 
dicted and  a  separate  trial  as  to  one  or  more  of  them  is 
demanded,  the  Commonwealth  has  the  right  to  elect 
which  one  he  will  try,  and  if  there  is  a  mistrial  as  to 
the  one  selected,  or  if  there  is  a  conviction  and  a  new 
trial  is  granted,  the  Commonwealth  may,  when  the  prose- 
cution Is  again  called  for  trial,  elect  to  tfy  the  one  pre- 
viously convicted  or  either  of  the  other  defendants.  Na- 
pier V.  Commonwealth    635 
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8.  Trial — Absent  Witnesses — Failure    of  defendants  to  Object — 

Subsequent  Objection — Where  a  defendant,  indicted  for 
a  felony,  announces  ready  and  goes  into  trial  without 
making  any  suggestion  to  the  court  as  to  the  absence 
of  any  witness,  he  assumes  the  risk  of  their  attendance, 
and  it  is  too  late  after  the  trial  has  begun  to  ask  a  con- 
tinuance to  procure  the  attendance  of  his  witnesses. 
Idem 685 

9.  Joint  Indictment— Proof  of  Confederation — Evidence 
Admissible— Where,  on  a  trial  of  one  defendant,  jointly 
with  others,  charged  with  confederating  and  banding 
together  to  alarm,  disturb  and  injure  Martha  S.,  proof 
of  the  fact  that  all  of  the  defendants  appeared  together 
at  her  house  in  the  middle  of  the  night  and  all  of  them 
assisted  In  the  outrage  there  committed,  was,  in  and  of 
Itself,  sufficient  evidence  of  a  confederation  and  con- 
spiracy, and  this  fact  being  established,  it  was  compe- 
tent to  prove  the  unfriendly  relations  or  enmity  that 
existed  between  any  of  the  conspirators  and  the  persons 
they    assaulted.      Idem 636 

DEEDS— see   Contracts,  4— 

1.  Use   cf   Words   "Heirs     of   His     Body"— "Bodily     Heirs" 

— Title  Conveyed — In  view  of  the  uncertainty  in  arriving 
at  the  intention  of  the  maker  of  a  deed  or  will  in  the 
use  of  the  words,  "heirs  of  his  body,"  "bodily  heirs," 
or  the  like,  when  the  mind  is  left  in  doubt  as  fb  the 
true  meaning,  it  is  safer  to  conclude  that  the  convey- 
ance was  designed  to  pass  the  fee  and  not  a  life  estate 
or  a  joint  interest.    X^awson,  &c.  v.  Todd,  &c 557 

2.  Same — Deed  by  Father  to  Married  Daughter — Conveyance 

to  Her  and  Her  Bodily  Heirs — Fee  Vested  in  Daughter — 
A  deed  to  land  was  made  by  a  father  to  his  married 
daughter,  Mary  L.,  "and  her  bodily  heirs  after  her"  in 
consideration  of  one  dollar  and  natural  love  and  affec- 
tion, in  which  he  covenants  to  and  with  the  parties  of 
the  second  part  to  forever  warrant  and  defend  the  same 
against  all  claims  of  all  persons  whatever.  Held — That 
the  only  granted  named  in  the  deed  is  Mary  L.;  there  is 
no  remainder  over  nor  are  the  words  "children"  or 
"child"  used,  and  under  the  rules  of  the  common  law 
•  the  words  "and  her  bodily  heirs  after  her,"  would  have 
created  an  estate  tail  which,  by  our  statute,  is  convert- 
ed into  the  fee.    Idem    558 

DELINQUENT    TAXES— See    Revenue    and    Taxation. 

DIVORCE  AND  ALIMONY— 

1.  Pleadings —  Amen  Jnif:iits — Divorce  Cases  —  In  the  mat- 
ter of  amendments  to  pleadings  there  is  no  difference 
between  divorce  causes  and  other  actions.  In  this  case, 
however,  the  amendment  came  too  late — long  after  the 
parties  had  pleaded  to  an  issue,  and  the  court  proper- 
ly refused   it   to  be  filed.    Robards  v.  Robards 565 

•  2.  Adulterous  Acts — May  Be  Shown  After  Date  of  Acts  Al- 
leged  in   Petition — 'It    was    error   for   the   chancellor   to 
sustain  exceptions  to  depositions  which  tended  to  estab- 
-  lish  adulterous  acts  on  the  part  of  appellant  after  the 
dates  of  the  acts  alleged  in  the  original  petition.    Idem  565 

3.  Witnesses — Credibility  of — Where    evidence   is   introduced 

that  a  witness  is  a  creditable  person,  the  statutory  re- 
quirements are  complied  with  regarding  the  certifica- 
tion of  depositions  by  the  officer  taking  them.    Idem..  556 
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4.  Alimony— Wife  not  Entitled  to  When  Lewd  Conduct  Es- 
tablished— It  has  been  repeatedly  held  by  this  court  that 
where  the  husband  is  granted  a  divorce  because  pf  the 
lewd  conduct  of  the  wife,  she  is  not  entitled  to  alimony. 
Idem    666 

ELECTIONS— 

1.  Contested     Elections —  Irregularities  —  Extent  —  Effect  — 

While  it  is  the  general  rule  that  irregularities,  in  an 
election  the  result  of  which  can  be  shown  with  reason- 
able certainty  not  to  have  been  prejudicial,  may  be 
disregarded,  yet  where  such  irregularities  are  so  wide- 
spread or  general  as  to  leave  the  Judicial  mind  in  doubt 
as  to  how  the  election  did  go,  or  would  have  gone  but 
for  them,  then  they  can  not  be  eliminated.  Harrison 
V.  Strond 663 

2.  Same — Voters — Disregard  ,  of     Secret     Ballot — Materially 

Affecting  Results-Election  Void — Our  system  of  govern- 
ment contemplates_the  flUing  of  elective  offices  by  elec- 
tions held  by  autfibrity  of  law,  at  which  the  qualified 
voters  may  fairly  and  by  secret  ballot  express  their 
choice,  and  when  the  officers  of  an  election  permit  such 
numbers  of  voters  to  violate  the  secrecy  of  the  ballot 
as  to  materially  affect  the  result  of  the  election,  it  is 
not  a  lawful  election  and  will  be  held  void  on  that  ac- 
count.     Idem   653 

3.  Same — Certificate   of   Election — Injunction   Against — Juris- 

diction of  Courts — It  is  error  to  grant  a  restraining  order 
or  a  temporary  or  permanent  injunction,  in  an  election 
contest,  to  prevent  the  one  holding  the  certificate  of 
election  from  qualifying  pending  the  contest.  The  cer- 
tificate gives  to  him  to  whom  it  is  issued  a  prima  facie 
right  to  the  office.  Courts  of  equity  have  not  the  in- 
herent Jurisdiction  to  try  contests  over  elections  to  office. 
In  the  absence  of  statutory  authority  they  have  no  Juris- 
diction  in   the  matter.     Idem 653 

4.  Circuit  Courts — Statutory  Authority  Conferred — Judgment 

on  the  Merits -'The  statute  of  this  State  has  conferred 
upon  the  circuit  court  the  Jurisdiction  to  try  certain 
election  contests,  but  it  is  not  given  power  to  disturb 
the  legal  status  of  the  claimants  as  fixed  by  law  pend- 
ing the  decision,  and  the  incumbency  of  the  office  should 
be  left  where  the  law  has  placed  it,  until  such  time  as 
a  final  determination,  by  Judgment  on  the  merits,  the 
court  may  say  whether  the  contestant  is  entitled  to 
the   possession   of   the   office.    Idem    658 

FORMER  CONVICTION— See  Criminal  Law,  2. 

FRAUD— See  Actions,  1,  2,  3;    Claim   and  Delivery,  2. 

HOMESTEADS— 

1.  Rule  as  to — The  rule  is  well  settled  that  where  the  owner 

of  a  homestead  sells  it.  and  with  the  proceeds  buys  an- 
other, the  right  to  a  homestead  in  the  second  tract  is 
good  :^ gainst  intervening  creditors.  Brandenburg  v.  Rose.  58S 

2.  Same — Pleading — But    in    this    action    to    be    adjudged    a 

homestead  in  the  land  in  controversy,  the  petition  does 
not  state  a  cause  of  action  and  the  demurrer  to  it  should 
have  been  sustained,  for  the  reason  that  it  does  not  al- 
lege that  he  was  occupying  the  property  at  the  time  of 
the  levy  of  the  execution  and  sale  of  the  land,  as  a 
homestead,  or  that  at  that  time  it  constituted  his  home- 
stead.    Idem    586 
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3.  Adjoining  Tracts — Husband  and  Wife — Where  a  husband 
and  wife  own  adjoining  tracts  of  land,  which  are  culti- 
vated as  one  £arm,  the  fact  that  the  dwelling  house  In 
which  they  reside  is  located  upon  the  wife's  part  does 
not  deprive  the  husband  of  the  right  of  homestead  in 
the  part  owned  by  him,  as  they  are  regarded  as  living 
upon  his  land  within  the  meaning  of  the  homestead  law. 
Mann   Bros.   v.   Jenkins 589 

HOMICIDE— «ee  Criminal  Ijaw. 

INFANTS— See  Lands,  3,  8. 

Vendor — Age  Of — Where  Obtained  Purchase  Price — ^Appel- 
lant sold  the  land  and  received  the  purchase  price 
upon  the  faith  and  credit  of  his  verified*  statement 
that  he  was  21  years  of  age,  and  in  view  of  this  he  will 
n:t  be  permitted  to  controvert  the  statements  of  his  a£EI- 
davit  to  the  prejudice  of  the  person  dealing  with  him. 
Pace  V.  Cawood    692 

INHERITANCE  TAX— See  Wills,  7. 

INTOXICATING    LIQUORS— 

Merchants — License  to  Sell — Bond  to  Observe  the  Law — 
Validity  of  Bond — A  county  court  is  authorized  to  grant 
a  license  to  one  who  is  a  bona  fide  merchant,  to  retail 
liquors  at  his  storehouse  in  quantities  not  less  than 
a  quart,  not  to  be  drunk  on  his  premises  or  adjacent 
thereto,  but  the  court  is  not  authorized  to  exact  a  bond 
of  such  merchant,  conditioned  that  he  will  faithfully 
observe  the  law  in  conducting  his  business,  and  such 
bond  being  unauthorized,  is  not  good  as  a  common  law 
bond.    Commonwealth   v.   Ledford 824 

JUDICIAL  SALES- See  Appeals,   6. 

LANDS— 

1.  Pleadfaigs  —  Failure      to      Answer  —  Admissions — ^Effect — 

Where  plaintiff  in  a  sUit  to  subject  to  the  payment  of 
taxes  failed  to  reply  to  ':n  answer  alleging  t«hat  certain 
infants,  who  owned  an  interest  therein,  were  omitted 
as  parties  defendant  and  failed  to  reply  to  answer  of 
the  infants,  the  averments  of  such  pleadings  must  be 
taken  as  true.     District  of  Clifton  v.  Pfirman,  &c 529 

2.  Judgment — Omission    of    Parties — A   Judgment    to    subject 

land  to  the  payment  of  taxes  does  not  affect  persons 
claiming  an  interest  thereon  who  were  not  parties  to 
the    suit.    Idem    529 

3.  Judgment   Sale — Reversal — Rights   of  Infant  Defendants — 

Where  a  Judgment  against  infants  for  the  sale  of  land 
is  reversed,  the  infants  may  elect  to  allow  the  sale  to 
stand  or  have  it  vacated,  and  lake  the  property  by  pay- 
ing the  debt  which  was'  a  lien  upon  it.    Idem 529 

4.  Suit  to  Divide — Pleading— The  petition  in  this  action  fails 

to  conform  to  section  499  of  the  Code.  The  statements 
are  mere  conclusions  of  the  pleader  and  are  not  suffi- 
cient to  show  title.    Toler's  Heirs  v.  Toler 594 

5.  Dismiss^il   of   Action — Does  Not   Preclude   Another  Action 

In  certain  State  of  Case — The  petition  having  been  dis- 
missed because  it  does  not  state  a  cause  of  action,  plain- 
tiffs are  not  precluded  by  the  Judgment  from  bringing 
another   action   to  divide  the   land.    Idem 594 

6.  Patents — Right    of    Entry — The    patent    to   the   vendor   of 

appellant  did  not  have  the  effect  to  oust  or  disturb  ap- 
pellees   in    their    possession,   without   an    entry    by   the 
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patentee  or  some  one  for  him  in  the  disputed  territory, 
and   this   right   of   entry   was   not   exercised.    Buckner's 
Ex'or  V.  Klrkland's  Ex'or..  &c 603 

7.  Presumption — Long  Continued  Claim  and  Possession — 
The  persons  who  made  the  entries  and  marked  the 
boundaries  claimed  by  appellees  are  long  since  dead. 
Considering  their  acts,  their  long-continued  claim  and 
possession  without  being  disturbed,  the  presumption  is 
that  their  acts  were  lawful  and  intentions  proper.  Idem . ..  603 

S.  Divisibility  of — Code  Provisions — The  Code  does  not  re- 
quire that  the  indivisibility  of  property  shall  be  re- 
quired by  proof  other  than  that  furnished  by  the  plead- 
ings and  exhibits,  nor  must  it  be  established  as  a  condi- 
ti'oin  pre-requlsite  that  the  sale  would  be  in  the  Interest 
of  the  infant.  The  best  interests  of  the  infant  must 
be  looked  to,  and  in  some  cases  a  sale  can  not  be  avoid- 
ed. Foley    V.    Graham's    Guardian,    &c 627 

^.  Duty  of  Administrator — Sale  in  Entirety — ^If  in  the  judg- 
ment of  the  administrator  it  would  impair  the  property 
to  divide  it,  his  duty  to  the  estate  would  require  that 
he  ask  the  court  for  a  sale  of  the  entire  tract.    Idem..  627 

10.  Bond — Section  of   Code  Sale  is   Under — The  sale  in   this 

case  was  under  section  407,  of  the  Code,  therefore,  no 
bond   was   required   before   the   sale.  ,  Idem 627 

11.  Judgment  of  Chancellor — The  proof  establishes  a  state  of 

case  where  the  chancellor  was  authorized  to  conclude 
that  the  land  was  indivisible,  therefore,  he  did  not  err 
in   ordering    a   sale   of   the   entire   tract.    Idem 627 

12.  Statute  of  Frauds — Parol  Contract  for  the  Sale  of  Land — 

A  parol  contract  for  the  sale  of  land  is  not  binding, 
and  after  demanding  possession,  the  vendor  may  in- 
stitute an  action  to  rescind  the  contract  and  recover 
possession  of  the  land  upon  equitable  terms.  May,  &c.  v. 
May 638 

13.  Same — Petition — Memorandum    of    H^riting — The    petition 

seeking  the  rescission  does  not  take  the  place  of  the 
memorandum  required  by  the  statute,  constituting  a  rati- 
fication of  the  sale.  The  signing  of  a  petition  to  rescind 
an  invalid  contract  of  sale  does  not  have  the  effect  of 
making   the   contract   valid.    Idem 638 

14.  Sale   of — Redemption — Payment    to    Clerk — Under    section 

2364,  Kentucky  Statutes,  the  defendant  may  pay  the 
redemption  money  to  the  clerk,  if  the  purchaser,  his 
agent  or  attorney,  is  not  in  the  county.  The  redemp- 
tion money  having  been  so  paid,  the  deed  that  appel- 
lant took  to  himself  was  properly  vacated  by  the  order 
of  the  lower  court.    Hatcher,  &c.  v.  Hackney,  &c 661 

15.  Sale    for    Reinvestment — Present    or    Vested    Interest    Re- 

quired— Under  section  491,  Civil  Code,  providing  for 
the  sale  of  real  estate  "for  reinvestment,  it  was  not  con- 
templated that  a  mere  assignee  of  a  part  of  the  rents 
thereof,  to  cease  at  the  death  of  the  assignor,  should 
be  allowed  to  maintain  an  action  for  its  sale  and  re- 
investment, as  under  the  Statutes  and  Code,  such  sale 
can  only  be  had  upon  the  petition  of  one  having  "a 
present  or  vested  interest"  in  the  estate  to  be  sold.  Kal- 
fus    V.    Davis.    &c 663 

16.  Vendor    and    Vendee — Action    by   Vendee    for    Possession 

and  Title — ^Effect  of  Delay — \Miere  one  buys  land  under 
a  general  warranty  deed  he  is  entitled  not  only  to  the 
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possession  of  the  land  but  to  a  good  legal  title.  He 
should  not  be  required  to  wait  until  some  person  with 
a  superior  title  evicts  him,  and  run  the  risk  of  his  ven- 
dor's   becoming   insolvent   or   moving   out   of   the    State. 

Stannaford  v.  Hubbard   670 

17.  Same — Action  Against  Third  Party — Recovery — Attorney's 
Fees  and  Costs — ^Where,  upon  demand,  the  vendor  re- 
fuses to  perfect  the  title  to  the  property  sold,  or  to 
return  the  purchase  money,  the  vendee  may  maintain 
an  action  against  a  third  party  claiming  to  own  the  land, 
and,  upon  his  eviction,  may  sue  for  the  recovery  of  the 
purchase  price  and  his  attorney's  fees  and  costs  in 
the  suit  against  the  third  party.    Idem 670 

LIENS— 

Mortgages — Executions  —  Priorities  Determined — L.  gave 
a  mortgage  on  his  land  to  Mrs.  B.  for  $2,100,  in  1903, 
later  he  gave  a  note  to  a  bank  for  $1,200,  with  his  brother 
as  surety,  to  whom  he  gave  a  mortgage  on  the  land  as 
indemnity.  In  May,  1906,  executions  were  levied  on 
the  land  by  judgment  creditors  of  L.  for  $300,  subject 
to  the  aforesaid  debts.  In  August,  1906,  L.  borrowed  from 
G.  $4,064.80,  for  which  he  gave  his  note  with  his  brother 
as  surety,  and  gave  mortgage  on  the  land  as  additional 
security,  and  with  this  money  paid  ofiC  the  debts  to  Mrs. 
B.  and  the  bank,  leaving  the  execution  debts  outstand- 
ing. In  an  action  by  the  execution  creditors  to  enforce 
their  lien.  Held — That  G.  is  not  entitled  to  be  subrcN 
gated  to  the  rights  of  Mrs.  B.  or  the  bank,  and  the  lien 
of  the  execution  creditors  is  superior  to  that  of  G.  Lane 
v.  Llojd,  &c 570 

LIFE  INSURANCE— 

Benelit  Society — Policy  by  Father  for  Son — Change  in  Bene- 
ficiary— Withdrawal  of  Father  from  Society — ^Death — 
Rights  of  Son~A.  D.  took  out  a  $2,000  certificate  in  a 
benelit  society  payable  to  his  son,  H.  D.,  which  he  sub- 
sequently transferred  to  his  said  son,  upon  his  payment 
of  the  annual  dues  thereon,  which  he  paid  as  long  as 
the  company  would  ftccept  same.  I^ter,  the  father 
changed  the  beneficiary,  and  then  w^lthdrew  from  the 
society  and  died.  In  an  action  by  the  son  against  the 
company  to  recover  the  "  insurance,  Held — That  under 
the  laws  of  the  company,  the  beneficiary  named  in  the 
certificate  had  no  vested  right  therein  until  the  death 
of  the  member;  that  the  member  h:.d  the  right  to  change 
the  beneficiary  without  the  consent  of  the  named  bene- 
ficiary, and  the  father  having  withdrawn  from  the 
society,  the  certificate  was  thereby  forfeited.  Grand 
Lodge  A.  O.  U.  W.  of  Ky.  v.  Denzer 643 

MALICIOUS    PROSECUTION— 

Wrongful  Prosecution  of  Action — Action  For  Damages — De- 
fective Petition — ^Thls  is  an  action  to  recover  damages 
for  the  alleged  wrongful  prosecution  of  action  to  sell 
a  parcel  of  land.  The  petition  does  not  state  a  cause 
of  action.  It  fails  to  state  that  the  action  was  malicious- 
ly prosecuted;  that  it  was  determined  in  appellant's 
favor,  or  against  appellee,  nor  is  tbe  averment  of  pro- 
bable cause  sufficient.  Malice  should  have  been  averred, 
as  should  want  of  probable  cause.  The  demurrer  to  the 
petition   was   properly  sustained.    Brashears   v.   Frazier,  662 
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MASTER   AND   SERVANT— See   Mines  and   Mining.  Page. 

MINERAL  RIGHTS— See  Contracts,  2. 

MINES   AND   MINING— 

Falling  of  Roof  of  Mine — Injury  to  Servant — ^Action  for 
Damages — In  an  action  by  a  coal  miner  against  the  com- 
pany for  an  injury  by  the  falling  of  coal  on  him  from 
the  roof  of  the  mine,  which  bad  not  been  suflftciently 
propped,  there  was  evidence  by  the  foreman  that  he  told 
plaintiff  and  another  hand  that  they  must  "timber"  the 
roof.  The  court  should  have  instructed  the  jury  that 
it  was  the  duty  of  the  plaintiff  and  fellow-servant  to 
prop  the  roof,  and  they  failed  to  do  so,  and  but  for  this 
the  injury  would  not  have  occurred,  or  if  the  foreman, 
when  plaintiff  called  his  attention  to  the  roof  told  him 
he  must  ''timber"  it  and  he  failed  to  do  so,  and  but 
for  this  the  injury  would  not  have  occurred,  then,  in 
either  of  these  events,  the  jury  should  find  for  the  de- 
fendant.   Indian   Head   Coal   Co.   v.   Miller 650 

MUNICIPALITIES— 

1.  Members  of  City  Council — Contracts  with  City — Validity — 

Injunction  by  Taxpayer — Under  Kentucky  Statutes,  sec. 
2768,  part  of  the  charter  of  cities  of  the  first  class, 
providing  that  *'councilmen  shall  not  be  directly  or  in- 
directly hiterested  in  any  contract  with  the  city,"  &c., 
any  citizen  and  taxpayer  of  such  city  may  maintain 
an  action  to  enjoin  the  payment  of  any  claim  sought  to 
be  enforced  against  the  city  for  supplies  furnished  the 
city  uDder  a  contract  with  one  of  whom  is  a  member  of 
the    city    council.    Bradley    &    Gilbert    Co.    v.    Jacques.  618 

2.  Defective  Sidewalk — Notice  to  City — Appellee,  in  his  action 

for  dam'ages  for  injuries  occasioned  by  a  defective  side- 
walk, stated  his  case  in  the  alternative,  setting  up  that  he 
was  Injured  either  by  stepping  into  a  hole  wQidch  appel- 
lant could  have  discovered  by  ordinary  care,  or  by  step- 
ping through  the  crust  of  ordinary  cinders  which  appel- 
lant had  not  properly  supported.  Held^ — It  was  not 
necessary  to  prove  notice  of  the  defects  in  the  construc- 
titMi  of  the  walk  in  order  to  hold  the  city  liable  under 
thiat  theory  <ot  the  case.     City  of  Covington  v.  Webster. .  649 

3.  Instructions — Appellee    was    entitled  to    have    these    two 

theories  submitted  to  the  jury  for  it  matters  not  which 
condition  caused  the  injury,  the  city  being  negligent  in 
either   event.    Idem    649 

NEW  TRIALS— 

Motion  For — Provision  of  Civil  Code — The  judgment  com- 
plained of  was  rendered  at  the  May  term,  and  the  motlion 
to  set  it  "aside  and  grant  a  new  trial  wae  made  the  follow- 
ing September  term.  Under  section  340,  Civil  Code,  the 
motion  came  too  late.  However,  it  appears  from  the  af- 
fidavits that  a  case  was  made  out  under  section  518,  of 
the  Civil  Code;  but  the  lower  court  was  (authorized  to 
grant  the  relief  sought  under  section  340,  of  the  Code. 
Wobble,  &c.   V.  Pinch,   &c 588 

OFFICE  AND  OFFICER— See  Actions,  8. 

PARTIES  TO  ACTIONS— See  Actions,  7;  Lands,  2. 

PARTIES  TO  APPEALS— See  Apeals,  4. 
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1.  Settlement  of — Race  Mare — This  suit  grows  out  of  a  part- 

nership in  a  race  mare.  The  evi<lence  examined  land  held 
that  the  contract  of  settlement  wus  voluntarily  en'tered 
intD  by  appellant  and  he  is  bound  by  it.    Costen  v.  Price.  55S 

2.  Expense  <of  Training  Mare — -Absence  of  Contract  or  Agree- 

ment— ^In  the  absence  of  any  contract  or  agreement  as 
to  the  payment  of  the  training  of  the  mare,  one^alf  of  it 
should  be  paid  for  by  each  of  the  two  piartners,  the  owner- 
ship of  the  mare  being  Joint.    Idem   553 

PLEADINGS — See  Actions,  4;  Appeals,  5;  Lands,  l;  MaHcious 
Prosecutions,  1;   Railroads,  9,  10. 

PRESUMPTIONS— See  Lands,  7;   Railroads,  10,  11;   Telegrams,  1. 

QUfiSnON  FOR  JURY— See  Railroads,  2. 

RAILROADS— 

1.  Injury  'to  Traveler  at  a  Croesing — ^Action   ficr  Damages — 

Conflicting  E^vidence — Slight  Evidence  for  Plaintiff— Re- 
fusal of  Peremptory  insfruction — In  an  action  for  damages 
by  one  injured  at  a  railroad  crossing  by  a  collision  with  a 
train,  in  crossing  the  track  in  a  buggy,  where  there  is  any 
evidence,  however  slighit,  tha/t  the  u«u(al  signals  of  the 
approach  of  the  train  were  not  given  as  compared  with 
the  positive  evidence  of  the  railroad's  witnesses  that  they 
were  given,  it  was  not  error  dn  the  trial  court  t^  refuse 
to  give  a  peremptory  instruction  to  find  for  the  defendant 
Company.    L.  &  N.  R.  R.  Co.  v.  Joshlin 513 

2.  Same — Proof  of  Admissions  by  PBaintiff — ^Denial — Question 

for  Jury — In  an  action  for  damages  by  a  woman  for  in- 
juries received  by  being  struck  by  a  train  in  crossing  a 
railroid  track  in  a  buggy,  evidence  was  admitted  that  she 
said  to  the  physician  w.bo  treated  her  injuries,  soon  after 
the  c3<llision,  that  ''she  heard  the  train  whistle  and  under- 
took to  cross,  and  it  ran  into  her,  Mnd  that  she  was  to 
blame,"  which  aihe  denied,  the  question  of  whether  she 
made  the  admission  or  was  in  such  a  state  of  mind  as  to 
•know  what  she  was  at  the  time  saying,  was  for  the  Jury. 
Idem    513 

3.  Instructions  cm  PJlse  Issue — Prejudicial  Error — An  instruc- 

tion on  a  fatee  issue  in  a  case,  and  upon  which  no  evi- 
dence was  introduced,  is  misleading  and  prejudicial. 
Idem    513 

4.  Injury  to  Abutting  Property — Smoke — Soot  and   Cinders — 

Liability  for  Damages — Where  a  railroad  throws  smoke, 
fio:>t  and  cinders  upon  t'be  property  of  another,  it  is  a 
trespass  upon  the  property  for  which,  under  section  242, 
of  the  Constitution,  it  mu9t  make  Just  compensation  for 
the  injury,  and  it  can  not  make  any  difiterence  whether 
the  railroad  is  upon  a  street  in  front  of  the  property  or 
elsewhere.    I.  C.  Ry.  Co.  v.  Elliott   537 

5.  Same — Un-usual  Currents  of  Wind — A  railroad  company  is 

responsible  for  such  oonsecpiences  as  may  ordinarily  be 
anticipated,  but  it  is  not  responsible  for  smoke,  90ot  or 
cinders  carried  to  adjoining  property  by  unusual  currents 
of    wind.    Idem    537 

6.  Same — Damage  for  Noise — In  an  action  by  the  owner  of  a 

dwelling  abutting  on  a  railroad  for  damfiges  against  a 
railroad  company  by  reason  of  noise,  «moke,  cinders  and 
dust,  all  the  evidence  'as  to  tibe  noise  made  should  have  been 
excluded,  as  the  running  of  a  railroad  trfiin  is  a  lawful 
business  and  no  amount  of  care  can  prevent  the  making 
of   noise.    Idem    537 
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7.  Same  —  Obstructing  Street  and  Alley  —  Measure  of  Dam- 

ages— Removing  Obstruction — ^In  an  acti<cii  by  the  owner 
of  a  dwelling  abutting  a  railroad  for  damages  in  obstruct- 
ing a  street  and  alley  adjacent  to  the  property,  the  meas- 
ure of  damages  is  the  diminution  of  the  value  of  the  prop- 
erty by  reason  thereof,  but  where  the  obstruction  is  re- 
mfoved*  by  putting  in  a  proper  crossing,  the  measure  of 
damages  is  for  the  time  the  obstruction  wa9  continued. 
Idem   537 

8.  Changing   Line    of   Railroad — Damages   Caused   Thereby — 

Where  the  Mne  of  a  railroad  track  !hias  been  changed  so 
as  to  bring  it  nearer  to  property  than  it  was  before  the 
cliange,  the  measure  of  damages  ds  the  difference  in  the 
value  cf  the  property  with  the  cinders,  soot  and  smoke 
and  obstruction  of  a  street  and  alley,  thereby,  ae  they 
are,  and  what  it  would  be  without  the  increased  cinders, 
soot  or  smoke  or  the  obstruction  of  the  street  and  alley, 
and  unless  such  damage  has  thereby  been  increased  there 
can  be  no  recovery.    Idem  537 

9.  Negligently   Killing  Engineer— Action   in  this   State — Kill- 

ing in  Tennessee — ^Jurisdiction  of  Action — A  railroad  engi- 
neer, who  was  a  resident  of  this  State,  was  killed  while 
running  his  train  in  the  State  of  Tennessee,  by  the  negli- 
gence of  the  defendant  railroad  company.  His  adminis- 
tratrix brougbt  suit  for  damages  in  this  State.  There  was 
no  averment  in  the  pleadings  and  no  proof  as  to  what  the 
law  of  Tennessee  is.  At  the  conclusion  of  the  evidence 
the  court  peremptorily  Instructed  the  jury  to  find  for  de- 
fendant. Held — That  this  was  proper.  Murray's  Adm'r 
V.  L.  &  N.  R.  R.  Cot 545 

10.  Same  —  Law   of   Sister   State —<  Absence   of  Allegation  or 

Proof — 'Presumption — tUntil  the  contrary  is  alleged  and 
prcived,  the  courts  of  this  State  will  presume  that  the 
common  law  is  yet  in  force  in  a  sister  State.  At  commoa 
law  a  cause  of  action  for  injury  to  a  person  dies  with  the 
person,  and  no  action  can  be  maintained  for  his  death. 
Idem    645 

11.  Same — Judicial  Presumption — While  it  is  presumed  that  the 

comm»cn  law  prevails  in  a  sister  State,  it  is  not  pre- 
sumed that  the  statutes  of  a  sister  State  are  the  same  as 
those  of  this  State.  Judicial  presumption  rests  on  the 
truth  as  shown  by  the  usual  course  of  things,  but  they 
are  not  indulged  as  to  matters  whicQi^  can  nrot  possibly  be 
true.     Idem    545 

12.  Killing  of  Trespasser — Lookcait  Duty — This  case  is,  in  Its 

essential  facts,  Identical  with  N.,  C.  &  St.  L.  Ry.  Co.  v. 
Bean's  Executor,  ante,  which  is  conclusive  of  this.  The 
judgment  is,  therefore,  affirmed.  Cummins*  Adm'r  v.  I. 
C.  R.  R.  Co   584 

13.  Trial— Statement  c-f  Case  to  Jury — ^Discretion  of  Counsel — 

Review  on  Appeal — In  making  a  statement  of  the  case  to 
ta  jury,  the  matter  is  to  be  determined  by  counsel,  land 
while  t'a-e  court  in  its  disc^et'on.  might  direct  counsel  to 
make  ^  statement,  or  a  fuller  statement,  when  the  court 
deemed  it  necessary,  the  court's  discretion  in  a  matter 
of  this  sort  will  not  be  reviewed  on  appeal.  Cin.,  N.  O. 
&  T.  P   Ry.  C-\  V.  Evans'  Adm'r  5M 

14.  Neglisrently    Causing    Death    of    Brakeman — Statement    oC 

Conductor — Part  of  Res  Gestae — Competency — ^A  brake- 
m'n  who  was  on  a  freight  car,  in  discharge  of  his  duty,  was 
thrown  therefrcm  by  a  sudden  Jerk  of  the  train  by  the 
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engineer,  and  run  over  by  the  car  and  killed.  In  lan  ac- 
tion by  ibsis  administrator  for  damages,  a  witness  stated 
that  in  a  minute  after  the  accident  he  went  to  the  engi- 
neer and  told  him  he  had  killed  his  bi^akeman,  when  he 
iieplled:  "That  is  the  way,  whenever  I  get  mad,  I  either 
hurt  or  kill  somebody."  Held— T^iat  'the  statement  of  the 
engineer  to  the  witness  was  competent  evidence  as  part 
of  the  res  gestae.    Idem   596 

15.  Same — NlDin-'/esident    Railrd.d — iResidient    CJonductor — Trial 

— E?vidence  Heard — Dismissal  as  to«  Conductor — Motion 
for  Removal — Etelay  In  Motion — In  an  action  for  damages 
against  a  non-resident  railroad  company  and  its  resident 
conductor,  by  the  ladmJnistpator  of  a  deceased  brakeman 
for  causing  the  death  of  the  decedent,  where,  on  the  con- 
clusion of  the  evidence,  the  court,  on  motion  of  the  de- 
fendants, dismissed  the  action  lagainst  the  conductor,  it 
was  too  late  then  for  .the  railroad  company  to  ask  that  the 
case  be  moved  to  the  Federal  oc^urt.  A  non-resident  de- 
fendant can  not  /.nswer  without  objection,  and  go  through 
a  large  part  of  the  trial  and  then,  for  the  first  time,  make 
a  motion  for  such  transfer.    Idem  596 

16.  Same — Defective  Petition — ^  Amending  Prayer — Discretion 

of  Court — In  an  action  against  a  rjilroad  company  for 
damage  for  the  alleged  killing  c<f  a  brakeman,  where  the 
petition  contained  no  prayer  for  relief,  it  was  in  the  dis- 
cretion of  the  trial  court,  after  t^he  evidence  was  heard, 
on  tbe  motion  of  the  defendant  for  a  peremptory  Instnic- 
ti<o<n,  .to  allow  the  plaintiff  to  file  an  amiended  petition 
praying  judgment  for  the  sum  sued  f^r  and  all  proper 
relief.    Idem    596 

17.  Same — InsftructioDs  to  Jury — Submitting  Law  and  Facts — 

On  the  trial  of  'm  action  against  a  railroad  company  by 
the  administrator  of  a  deceased  brakeman,  for  causing  de- 
cedent's death,  it  was  error  in  the  trial  court  to  instruct 
the  Jury  that  "if  the  dea-th  of  the  deceased  was  caused 
by  the  gross  negligence  of  the  engineer  they  should  find 
for  the  plaintiff,  provided  deceased  was  at  the  time  in 
the  performance  of  his  duty  as  brakeman  and  exercising 
ordinary  care  for  his  own  safety,"  as  such  insitructlon 
fails  to  inform  the  jury  what  the  ^^w  of  the  case  was  as 
to  gross  negligence,  land  thereby  the  court  submits  both 
'the  law  and  facts  to  the  jury.    Idem  596 

18.  Carriers  —  Injury  to  Live  Stock  —  Absence  of  Infirmity  in 

Stock — Common  Law  Liability— (Applicability — The  com- 
mon law  liability  of  a  common  carrier  for  injury  to  freigHl 
applies  in  this  State  to  live  stock  the  same  as  to  inanimate 
freight.  Where  horses  were  burned  by  a  conflagration 
in  the  city  of  Louisville,  while  in  charge  of  the  carrier, 
the  loss  being  one  not  growing  out  of  tTie  infirmity  of  the 
animals  themselves,  the  carrier  is  liable  to  the  owner  for 
their  value.     Stiles.  &c.  v.  L.  &  N.  R.  R.  Co 625 

19.  Negligence   in   the   Operation   of  Trains — Evidence — Injury 

to  Passenger — Extent  of — The  Evidence  shows  that  the 
tnoJns  that  collided,  in  which  collision  appellee  was  in- 
jured, were  recklessly  run  by  those  in  charge  of  them, 
showing  suohi  lack  of  regard  for  the  safety  of  the  pas- 
sengers as  to  amount  to  gross  negligence.  In  view  of 
the  exitent  and  character  cf  the  injuries  as  disclosed 
by  the  evidence,  and  their  permanent  character,  the 
verdict  herein  cofmplained  of  can  not  be  0aid  to  be  exces- 
sive.   L.  &  N.  R.  R.  Co.  V.  Marshall 639 
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20.  Instructions — Measure  of  Damages — In  defining  the  meaa- 

ure  <^  damages  the  court,  in  telling  the  Jury  that  they 
might  find  for  her  "for  the  loss  of  time,  if  any,  -which 
she  has  sustained,  and  for  the  loss  of  time  in  the  future 
which  the  Jury  may  believe  from  the  evidence  it  is  reason- 
ably certain  she  will  suffer,  if  any,  and  for  the  loss  or 
impairment  of  her  ability  to  earn  money,  if  any,"  the 
court  meant  that  they  were  authorized  to  compensate  her 
for  loss  of  time,  when  ehe  wais  unable  to  work,  but  when 
ehe  became  able  to  work,  and  «ber  i)ower  to  earn  money 
was  impaired,  she  should  be  ooimpensated  for  tlie  4lifrer- 
ence  in  her  earning  power  in  her  impaired  condition  and 
what  it  was  before  the  injury.    Idem  639 

21.  Railroads — 'Frightening  Teama  on  Public  Highrway — Injury 

to  Driver — Contributory  Negligence  of  Driver — ^Wto^re  the 
driver  of  a  team  which  he  knew  was  easily  frightened  at 
a  railrojd  train  was  injured  by  the  running  off  of  his  team 
on  the  approach  of  a  train,  the  evidence  showing  that 
the  driver  knew  of  bhe  approach  of  tlie  train,  by  his 
failure  to  unhitch  his  team,  before  the  train  came  up  to 
him  which  he  could  have  done,  he  was  guilty  of  contribu- 
tory negligence  which  the  court  should  'have  submitted  to 
the  Jury  on  the  question  of  his  right  to  recover  damages 
against  the  railroad  company  for  his  injuries  caused 
thereby.    I.  C.  Ry.  Co.  v.  Martin  '566 

22.  Same — Care  Required  of  Employes — ^Duty  to  Traveler  on 

Highway — Knowledge  of  Danger — Wlhere  those  in  charge 
of  a  railroad  train  see  thiat  a  team  is  frightened  on  an 
abutting  highway,  they  should  use  such  care  as  may  be  usu- 
ally expected  of  an  ordinary  prudent  person  under  the  cir- 
cumstances for  'the  safety  of  the  traveler  on  the  highway. 
They  are  not  required  to  watch  the  highway,  but 
when  they  do  perceive  the  danger  of  the  traveler  they 
may  not  recklessly  disregard  his  safety  and  sound  the 
w^hilstle  unnecessarily  when  they  know  that  to  do  so  will 
increase   his  peril.    Idem    666 

23.  Same — Negligence   of    Servant — Imputed    to   Company — ^In 

running  a  railroad  train  the  servants  of  the  railroad  com- 
pany are  its  agents  and  their  negligence  is  the  negligence 
of  the  company.  If  the  servant's  "act  :is  within  the  scope 
of  his  authority  It  Is  immaterial  whether  he  'acts  negli- 
gently  or   wantonly.    Idem    666 

REMOVAL  OF  CAUSES— See  Railroads.  15. 

REVENUE  AND  TAXATION— 

Act  of  1906 — Delinquent  Taxes — Liability  of  Taxpayer— For 
Subsequent  Years — Construction  of  Act — There  can  be  no 
objection  to  article  3.  of  chapter  22,  of  the  acts  of  the  Ken- 
tucky Legislature  of  1906,  relating  to  revenue  and  taxa- 
tion, on  the  ground  that  It  is  an  ex  post  facto  law,  in  so 
far  as  said  article  applies  to  the  years  subsequent  to  1905. 
The  delinquent's  liabilities  for  tboee  years  are  to  be  meas- 
ured by  his  liabilities  if  ibe  has  volunteered  to  list  and 
pay  his  taxes,  and  it  follows  that  the  article,  in  eo  far  as 
it  requires  the  payment  of  interest  and  penalties  for  the 
years  1902,  1903,  1904.  1905  and  1906,  is  inoperative,  and 
the  delinquent  for  those  yeiars  would  be  required  to  pay 
only  taxes  witbout  Interest  or  penalties,  but  the  elixoln- 
atlon  of  the  interest  and  penalties  for  those  years  does 
!not  affect  'the  other  provisions  of  the  articles  with  respect 
to  those  years  or  years  subsequent  thereto.  Ky.  Union 
Co.  V.   Commonwealth    687 
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1.  Use  of  as  Matter  of  Right — Appellant  h/aa  claimed  the  use 

of  the  passway,  as  a  matter  of  right,  for  more  than  twenty 
years;  moreover,  appellant  and  the  remfote  vendor  of 
appellees.  In  1885,  entered  into  an  agreement  by  which 
eiaoh  gave  the  other  a  passway  over  the  land,  a  good  and 
valuable  consideration  moving  from  one  to  the  other. 
JChnscn  v.  Allen,  &c   621 

2.  Same — The  fact  that  a  country  road  has  been  opened  wlhlch 

gives  appellant  another  outlet,  can  not  militate  against 
the  outlet  already  acquired.     (104  Ky.,  144.)     Idem 621 

SBRVICEJS— See  Contracts,  5. 

STATING  CASE  TO  JURY— See  Railroads,  13. 

STATUTE  OF  FRAUDS— See  Contracts  3. 

STREET  RAILWAYS— 

1.  Street  Cars — Injury  to  Passengers  in  Alighting  Therefrom 

—^Action  for  Damages — Error  in  Insitructions— In  an  ac- 
tion by  a  passenger  injured  in  alighting  from  a  street  car, 
it  was  error  in  the  trial  court  to  instruct  the  jury  to  find 
for  the  defendant  if  they  believe  from  the  evidence  that 
the  plaintiff  attempted  to  alight  from  the  car  before  it 
was  brought  to  a  standstill  and  while  it  was  in  motion, 
and  in  so  attempting  to  alight  was  thrown  upon  the 
groiund.     Sandlln   v.   Lex.    Ry.    Co 518 

2.  Same — Per  Se  Negligence — Intention  to  Alight — Notice  to 

Conductor  —  Sudden  Increase  of  Speed  —  Actional  Negli- 
gence— It  is  not  per  se  negligence  for  a  passenger  in  a 
street  car  to  make  preparations  to  alight  therefrom  be- 
fore it  comes  to  a  standstill  or  t^  get  off  before  it  actually 
(Stops.  When  a  car  has  slackened  its  speed  to  enable 
a  passenger  to  alight  therefrom,  upon  notice  by  him  of  his 
purpose  to  those  in  charge  thereof,  and  it  is  then  running 
at  a  rate  of  speed  that  a  reasonably  prudent  person,  in 
the  exercise  of  ordinary  care  for  his  own  safety,  might 
attempt  to  alight,  it  is  negligence  to  suddenly  and  vio-' 
lently  increase  the  speed  of  the  car  until  the  passenger 
has  had  reasonable  opportunity  to  alight.    Idem   518 

3.  Denying  Passenger  a  Transfer  Ticket— Compelled  to  Walk 

Home— 'Damages  Recoverable — Wlhere  a  little  girl  eleven 
years  old,  in  traveling  from  Ludlow  to  Newport,  a  dis- 
tance of  several  miles,  had  to  change  cars,  and  was  en- 
titled to  a  transfer  in  making  the  exchange,  which  she  de- 
manded, but  was  refused  by  the  conductor,  and  by  rea- 
son thereof  she  was  compelled  to  walk  alone  to  her  home 
late  in  the  evening  for  several  miles  through  an  un- 
frequented part  of  the  way,  she  was  entitled  to  recover 
damages  for  being  refused  a  transfer  ticket,  and  a  ver- 
dict for  $425  was  not  excessive  under  the  facts  shown 
South  Cov.  &  CIn.  St.  Ry.  Co.  v.  Quinn 534 

4.  Street  Car  Collision— Injury  to  Ladv  Passenger— Action  for 

Damages— Allegations— Manifestation  of  Conditic>n Spe- 
cific Injury  Sued  for— In  an  action  by  a  lady  passenger  for 
damages  caused  by  a  collision  between  two  street  cars 
iin  which  she  alleged  that  she  was  injured  in  her  womb. 
In  her  ovaries  and  in  her  bowels,  and  that  she  had  fre- 
quent micturitiion  and  had  sustained  a  shock  to  her  ner- 
vous sysrtem,  Held-^hat  a  diseased  condition  must  be 
manifested  by  outward  sympton».  Wliere  specific  in- 
juries are  sued  for,  any  external  symptoms  which  are  evi- 
dence cf  the  injury,  may  properly  be  admitted,  for  it  Is 
only  by  the  external  symptoms  that  an  internal  injury 
may  be  judged.     Louisville  Ry.  Co.  v.  EUerhorst...   ..     605 
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5.  Pleading — Notice  of  Injury  Sustained — Relevant  Facta — 
Evidence  Admissible — The  plaintiff  should,  by  his  plead- 
ing, (apprise  the  defendant  what  injury  he  seeks  to  recover 
for,  but  the  evidence  by  which  he  will  establish  the  in- 
jury need  not  be  indicated  by  the  pleading.  A  fact, 
though  not  in  issue,  is  relevant  when  it  is,  or  probably 
may  baye  been,  the  cause  of  a  fact  in  issue  or  the  effect 
cf  't.  Evidence  which  conduces,  though  but  slightly,  to 
prove  a  fact  in  issue,  or  to  repel  a  presumption  which 
might  otherwise  arise  'avorable  to  the  opposite  party  is 
admissible,  and  in  a  case  o!  doubt  the  evidence  should 
not   be    excluded.     Idem    "605 

STRIKING  CASE  FROM  DOCKET— See  Contracts,  1. 

SUBROGATION— See  Liens. 

flIURETIES— 
1.  Co-Sureties — Indemnity — C-"ntribution — Obstruction  of  Rights 
— Release  of  Liability — 'Wlhere  a  co-surety  in  a  fo^th^ 
com'ng  bond  became  a  surety  in  the  supersedeas  bond, 
he  thereby  obstructed  che  right  of  his  co-surety  in  the 
forthcoming  bond  to  take  steps  to  protect  himself  as 
such  surety,  and  by  this  act  relieved  the  co-surety  in 
'the  fort'bc:>ming  bond  from  all  liability  to  him  for  indem- 
nity or  contribution.     Broughton  v.  Saylor,  &c 611 

2.  Same  —  Rights  of  Co-Sureties  —  Interference  Therewith — 
There  is  no  substantial  ddfference  between  the  legal  ef- 
fect of  an  obstruction  of,  or  interference  with,  the  rights 
of  the  surety  by  the  creditor,  and  an  obstruction  or  inter- 
ference with  the  rights  of  the  surety  by  the  act  of  another 
person,  who  might  otherwise  have  looked  to  the  surety  for 
contribution  or  indemnity  if  there  had  been  no  obstruc- 
tion.   Idem    612 

TELEGRAMS— 

Funeral  Notice — Delay  in  Delivery — Action  for  Damages — 
Accident  to  Train  —  Negligence — ^Preffum|)tion  —  A  tele- 
gram announcing  his  mother's  death,  was  seat  to  plaintiff 
in  time  for  him  to  have  attended  'her  funeral,  bu«t  by  fail- 
ure to  deliver  the  telegram  he  was  delayed  a  day.  The 
train  he  took  the  next  day  was  delayed  by  earth  sliding 
on  the  track  so  that  he  failed  to  see  her  hefone  h^r 
burial.  In  an  actico  for  damages  against  the  telegrapih 
company.  Held — ^The  presumption  is,  that  the  plaintiff 
would  have  taken  the  first  train  on  receiving  the  telegram, 
and  the  company  can  not  be  excused  for  its  negligence  ^n 
failing  to  deliver  it,  thereby  causing  plaintiff  to  miss  two 
trains,  on  the  ground  that  he  would  have  been  able  to 
attend  the  funeral  if  the  accident  had  not  happened  to  the 
railroad  track  en  the  following  day.  Sutton  v.  Wes^tern 
Union    Telg.    Oo 577 

TRUSTS  AND  TRUS\T  ESTATES— 

1.  Investment  of  Wife's  Money  by  Husband — Deed  to  Hus- 
band—  Death  of  Wife  —  Claim  of  Child — 'A  kusband, 
in  1848,  with  the  consent  of  his  wife,  sold  two 
slaves  belonging  to  her  for  $500,  which  he  invested 
in  land  and  took  the  deed  to  himself.  After  the 
wife's  death  her  daughter  sued  her  father,  claiming 
that  he  held  the  land  as  trustee  for  her.  Held — That  the 
money  for  which  the  land  was  sold,  in  1848,  belonged  to 
the  father,  las  the  law  then  stood,  and  the  Dact  that  the 
father  sometimes  gave  it  out  in  oral  statements  that  he 
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recognized  the  $500  as  a  trust  in  his  hands,  first  for  the 
benefit  of  the  mother,  and  afterwards  for  the  daughter, 
'amounts  to  an  unexecuted  promise  wtMch  can  not  be  en- 
forced us  a  trust.    Brown  v.  Bw>wn's  Adm'r  601 

2.  Same — Establishment  of  Trust — Definite  Ascertainment — 
The  rule  is  well  settled  that  the  subject  of  a  supposed 
trust,  as  well  as  the  cestui  que  trust  must  be  definitely 
ascertained  in  order  to  be  enforcible,  and  if  this  is  not 
done  no  trust  is  established.  A  mere  declaration  of  a 
purpose  to  create  a  trust  is  of  no  value  unless  carried 
into   effect.    Idem    601 

VARIANCE— See  Actions,  7. 

VENDOR  AND  VENDBB>— See  Actions,  1,  2,  3;  Infants,  1. 

WAIVER— See  Actions,  1. 

WILLS— 

1.  Devisee — Claiming   For    and    Against    the   Will — One    can 

not  claim  property  under  a  will  and  also  claim  compen- 
ffUion     fcr    improvements     against    the     will.     Having 
, elected  to  take  under  the  win  the  devisee  can  not  claim 
contrary  to  the  will.    Bradshaw  v.  Butler  531 

2.  Same — Life    EJstate — ^What    Remains — Construction — Testa- 

tor, by  his  will,  devised  (1)  that  his  debts  be  paid;  (2) 
that  $5,000  of  his  estate  be  divided  equally  to  his  ten 
brothers  and  sisters;  and  (3)  all  the  remainder  of  his  es- 
tate of  every  kind  to  ibis  wife  for  and  during  her  life,  ^^nd 
at  her  de^th  to  his  daughter  Grace;  but  shctiici  Grace  die 
without  issue,  then  what  remains  of  his  estate  shall  go 
one-half  to  his  brothers  and  sisters  and  one-h<alf  to  the 
brothers  and  sis^ters  of  his  wife;  (4)  "I  authorize  my  wite 
to  sell  and  convey  any  or  all  of  my  real  estate,  and  t^ 
pass  the  fee-simple  title  to  same."  Held — 'That  the  ex- 
pressL^  "wbat  remains  on  my  estate"  can  not  be  held  to 
ampli'y  the  estate  given  to  his  wife  nor  can  the  power 
of  sale  confer  upon  the  wife  the  right  to  encro^.ch  upon 
the  principal  of  the  estate.    Idem    ,. .  ^ 531 

3.  Same — "Dylner  Without   Children"  —  Esfite   for   LKe-— Re- 

striction— Where  an  estate  is  devised-  to  one  for  life,  with 
remainder  to  another,  with  the  pr^-vision  that  if  the  re- 
malnderm-an  should  die  without  children,  or  Issue,  then  to 
a  third  person,  the  rule  is  that  the  words  "dying  without 
children  or  issue,"  are  restricted  to  the  death'  o'  the  re- 
mainderman before  the  determination  of  the  particular 
estate.    Idem    531 

4.  Construction   of — By   Ccnirt  of   Last   Resort — The  appellee 

was  one  of  ten  children  who  took  the  land  in  question 
from  a  will  by  her  father,  which  excluded,  by  expression, 
her  husband,  she  being  vested  with  a  life  esfcite.  with  re- 
mainder to  her  children.  Her  father  died  in  1857.  The 
controversy  arises  over  the  expression  in  the  will  ''should 
any  o**  the  children  cf  W.  W.  South|gaite  die  without  issue 
and  unmarried,  their  part  to  go  to  the  remaining  brothers 
and  sisters  and  their  descendiants."  Pfsher  v.  Lott,  &c..  609 
6  Same^^This  clause  was  construed  by  this  court,  in  1865, 
in  precisely  the  same  state  of  case  as  this,  in  the  mat- 
ter of  another  child  of  S'^^uthigate,  who  took  under  the  will. 
In  that  case  the  court  'held  that,  upon  the  birth  of  a  child, 
the  remiiinder  then  vested,  and  upon  his  death  it  passed 
to  his  heir-at-law;  that  the  condition  in  the  devise  above 
quoted  should  be  construed  to  mean  that,  upon  her  mar 
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riage  and  subsequent  issue,  the  contingency  Qiappened, 
•and  the  estate  was  no  longer  defeasible.    Idem. , . .  609 

6.  Same — Deed — Mrs.  L's  conveyance  of  the  property  in  which 

her  husbiand  and  only  child  Joined,  was  sufficient  to  pass 
title.    Idem    609 

7.  Inheritance  Tax — Liability  of  Devisee  TOerefor — ^A  will  was 

made  in  1899  by  a  son  devising  to  his  mother  one-half  his 
entire  estate,  under  a  contract  made  at  the  time  with 
his  mother  to  keep  a  valid  will  at  all  times  devising  to 
I  her  B3n's  god-son  one^h'alf  of  the  property  she  received 
from  him,  whicik  she  made,  and  under  whdch  the  god^aon 
received  the  property  so  devised  by  the  mother.  The 
mother  died  after  the  inheritance  tax  law.  of  1906  was  en- 
acted in  this  State.  Held — That  at  the  time  the  contract 
between  the  son  and  mother  was  made,  there  was  no  in- 
iheritance  tax  law  In  force  in  this  State  nd  the  property 
received  by  the  god-son  under  the  will  was  not  subject  t3 
the  payment  of  such  tax.  Winn,  'za  Sheriff,  &c.  v. 
Schenck,    &c    615 

8.  Devise  of   Land  —  Subject    to    Control   of  Widow  — Prior 

Death  of  Daughter — Estate  of  Danght^ — Curtesy  of  Hus- 
band— Where  a  father  by  his  will  devised  a  tract  of  land 
to  -his  daughter,  subject  to  the  use  '-^nd  control  thereof 
by  his  widow,  during  her  life.  If  the  mother  outlived  the 
daughter,  the  latter,  not  being  seized  and  possessed  of 
the  land  In  her  lifetime,  her  ihusband  was  not  entitled  to 
curtesy  therein  upon  her  death.  Maupln,  &c.  v.  Maupin's 
Gd'n,    &c , 658 

9.  Parent   and    Child  —  Supplies   to   Infant    Child  —  Recovery 

Therefor  by  Parent — A  father  is  not  entitled  to  recover 
a  clxim  for  board,  education  an4  clothing  furnished  to  his 
daugfhter  during  her  minority,  as  this  duty  is  imposed  on 

him    by    law.    Idem '568 

WRIT  OF  PROHIBITION— 

1.  Jurisdiction — If  an  inferior  court  has  Jurisdiction,  the  cir- 

cuit court  has  no  power  to  grant  the  writ  of  prohibition 
for  the  purpose  of  denjrlng  the  Inferior  court  the  right  to 
hear  and  determine  a  case,  although  it  is  of  opinion  tfh'U 
the  inferior  court  will  decide  improperly.  Thomas,  &c. 
V.   Davis,   &c 569 

2.  Same — Work  Upon  Public  Roads— ^Therefore,  the  lower   court 

properly  dismissed  appellant's  motion  for  r  writ  of  pro- 
hibition to  restrain  the  inferior  from  trying  him  for  fail- 
ure to  work  the  public  road.    Idem 6(f9 
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BWBLL,  &c.  V.  JACKSON,  &c. 
(Filed  June  3,  1908— To  be  reported.) 

1.  Judgments — Unsigned  by  Judge — Validity — Under  section  390, 
of  Civil  Code,  requiring  the  Judgments  of  the  court  to  be  entered 
in  the  order  book  and  section  378,  Kentucky  Statutes,  requiring  that 
the  proceedings  of  each  day  shall  be  drawn  up  and  read  by  the  clerk, 
and  signed  by  the  presiding  Judge,  it  is  Indispensable  to  the  validity 
of  a  judgment  that  it  shall  be  entered  on  the  order  book  of  the  court 
and  signed  by  the  judge  who  rendered  the  Judgment,  or  by  his 
successor  or  by  the  regular  judge  unless  he  Is  disqualified. 

2.  Same — ^Delivery  to  Clerk — Entry  of  Record — EfCect — ^A  paper 
signed  by  u  judge,  although  it  contained  the  entire  Judgment  and 
be  delivered  to  the  clerk  of  the  court  to  enter  upon  the  order  book, 
is  not  a  judgment  in  fact  until  it  has  been  entered  upoB  the  order 
book  of  the  court  and  signed  by  a  judge. 

3.  Same — Special  Judge — Failure  to  Sign  Record — Signature  by 
Disqualified  Judge — Validity — Section  977,  Kentucky  Statutes  pro- 
viding that  "upon  the  death  of  a  circuit  judge,  or  when  for  any  cause 
the  office  is  vacant  or  when  the  judge  is  absent,  his  successor,  no 
matter  how  chosen,  may  sign  any  orders  left  unsigned  by  his  pre- 
decessor the  same  as  his  predecessor  might  have  done,"  applies  to 
special  as  fell  as  to  regular  judges. 

If  a  special  judge  on  account  of  death  or  abscence  from  the 
court  or  retirement  from  the  case,  should  fail  to  sign  the  orders  in 
a  case  in  which  he  presided  they  may  be  signed  by  the  special  judge 
who  succeeds  him  in  the  case  or  by  the  regular  judge  unless  he  was 
dlsqralified.  But  if  the  regular  judge  be  disqualified  to  preside  in 
the  case,  then  his  signature  would  not  validate  such  judgment. 

4.  Unsigned  Judgment — Execution  Thereon — Validity — The  defend- 
ants to  an  unsigned  Judgment  may  enjoin  the  sheriff  from  seizure 
and  selling  their  property  under  an  execution  issued  thereon. 

Ev/ell  &  Smith  for  appellants. 

Henry  C.  Hazelwood  and  E.  H.  Johnson  for  appellees. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 
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674  EWELL,  AC.  V.  JACKSON,  AC. 

This  action  was  brought  to  enjoin  the  collection  of  an  execution 
issued  upon  what  purported  to  be  a  judgment  of  the  Laurel  Circuit 
Court,  in  the  case  of  Bwell  ft  Smith  v.  J.  C.  Jackson's  Heirs,  upon 
two  grounds,  first:  that  the  judgment  was  never  signed  on  the 
order  book  by  the  judge  who  delivered  it;  and  second,  that  the  judg- 
hient  disposed  of  a  material  question  not  presented  by  the  pleadings 
in  the  action. 

H.  C.  Faulkner,  the  regular  judge  of  the  Laurel  Circuit  Court,  could 
not  sit  hi  the  case  in  which  the  judgment  was  rendered,  and  D.  K| 
RawllngB  was  selected  as  special  judge  by  agreement  of  parties. 
Judge  Rawlings,  after  hearing  the  case,  took  it  under  advisement, 
aud  in  due  time  returned  or  had  delivered  to  the  clerk  a  written 
Judgment  signed  by  him.  The  clerk  recorded  the  judgment,  omitting 
the  name  of  the  judge;  and  the  recorded  judgment  was  never  signed 
by  Rnwlirgs.  The  judgment  rendered  by  Rawlings  was  entered  upon 
the  Older  book  of  the  Laurel  Circuit  Court,  on  a  day  of  the  regular 
term  of  the  court,  and  was  recorded  with  the  orders  and  judgments  . 
made  and  entered  by  the  regular  judge  in  cases  pending  before  him. 
The  orders  of  the  day  made  by  the  regular  judge,  and  which  includ- 
ed the  judgment  rendered  by  Rawlings,  were  signed  at  the  end  of  the 
day's  biTiness  by  the  regular  judge  in  the  usual  and  customary  man- 
ner. 

Upon  this  condition  of  the  record,  three  questions  are  presented: 
first,  is  it  necessary  to  the  validity  of  a  judgment  rendered  by  a 
special  judge  that  it  should  be  signed  by  him  on  the  order  book; 
secoi^,  if  he  fails  to  sign  the  judgment  on  the  order  book,  can  the 
judgment  be  signed  by  the  regular  judge  with  the  same  effect  as  if 
it  had  been  signed  by  the  special  judge;  and  third,  if  the  regular 
judge  could  not  sit  in  the  case,  and  for  that  reason  a  special  judge  was 
selected,  can  the  regular  judge  sign  the  judgment  or  orders  made 
by  the  special  judge? 

Section  390,  of  the  Civil  Code,  provides: 

"The  judgment  must  be  entered  on  the  order  book  and  specify 
clearly   the   relief  granted   or   other   determination   of  the   action." 

Section  378,  of  the  Kentucky  Statutes,  relating  to  the  duties  of 
clevks  o^  courts,  prqvldes  that: 

"The  proceedings  of  each  day  shall  be  drawn  up  by  the  clerk  from 
his  minutes  in  a  plain  legible  manner,  which,  after  being  corrected 
as  ordered  by  the  court,  and  read  in  an  audible  voice,  shall  be  signed 
by   the   presiding   judge." 

It  will  thus  be  seen  that,  under  the  Code  and  Statute,  it  is  indispen- 
sible  to  the  valirlity  of  a  judgment  that  it  shall  be  entered  upon  the 
order  book  of  the  court  and  signed  by  the  judge  who  rendered  the 
judgment,  of  his  successor  in  the  disposal  of  the  case  or  by  the 
regular  judge  unless  he  is  disqualified.  These  two  acts  must  con- 
cur. In  the  absence  of  either,  there  is  no  judgment.  A  paper  signed 
by  a  judge,  although  it  contain  the  entire  judgment  and  be  delivered 
to  the  clerk  of  the  court  to  enter  upon  the  order  book,  is  not  a  judg- 
ment, in  fact,  until  it  has  been  entered  upon  the  order  book  of  the 
court  and  signed  by  a  judge.  Courts  of  record  speak  only  by  their 
records  duly  entered  and  signed  in  the  books  provided  for  that  pur- 
pose. The  judgment  in  an  action  or  proceeding  is  usually  the  final 
termination  of  the  matter  in  the  court  in  which  the  case  is  pending. 
By  it  the  most  valuable  rights  of  the  citizens  are  determined,  and  it 
is  of  the  hie^hest  importance  that  it  should  be  preserved  In  perma- 
nent form  and  be  in  fact  signed  by  the  very  person  whose  authority 
dippctpd  its  entry,  unless  he  fails,  within  the  meaning  of  section  977, 
of  the  Kentucky  Statutes,  to  si^n  it.    This  statute  provides  that: 

*'TTpon  the  death  of  a  circuit  judge  or  when  from  any  cause  the 
office  is  vacant,  or  when  the  judge  is  absent,  his  successcr,  no  mat- 
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ter  how  chosen,  may  sign  any  orders  left  unsigned  by  his  predecessor, 
the  same  as  his  predecessor  might  have  done." 

It  sometimes  happens  that,  after  a  Judge  has  directed  the  entry 
of  an  order  or  Judgment,  he  is  prevented  by  absence  or  death  or 
other  cause  creating  a  vacancy  in  the  office,  from  signing  the  orders 
or  judgments  so  entered.    And  when   such  a  condition   arises,  the 
orders  made  and  entered  by  his  direction  may  be  signed  by  his  suc- 
cessor.   This  section   applies  to  special  as  well   as  regular  Judges. 
If  a  special  Judge,  on  account  of  death  or  absence  from  the  court  or 
retirement  from  the  case,  should  fail  to  sign  the  orders  In  the  case 
in  which  he  presided,  they  may  be  signed  by  the  special  Judge  who 
succeeds  him  in  the  case,  or  by  the  regular  judge  of  the  court  unless 
he  was  disqualified  from  presiding  in  the  case.    And  so,  if  the  reg- 
ular  Judge   is   prevented   by   death   or   absence   from   the   court,    or 
by  a  vacancy  In  the  office,  from  signing  the  orders  or  judgments  made 
and  directed  to  be  entered  by  him,  his  successor  may  sign  them. 
Nor  do  we  think  it  indispensable  to  the  validity  of  an  order  or  Judg- 
ment entered  by  a  special  Judge  that  it  should  be  signed  at  its  close 
by  his  successor  in  office,  or  by  the  regular  Judge,  If  the  orders  of 
the  day  among  which  it  is  entered  are  signed  by  the  regular  judge 
or  the  person  acting  in  his  place  as  Judge.    The  signing  o^  the  orders 
of  the  day  by  the  regular  Judge  or  Judge  acting  for  him  will  have 
the  same  force  and  effect  as  if  he  signed  the  particular  order  or 
judgment  entered  by  the  special  Judge,  provided  he  was  qualified  to 
sit  in  the  case  in  which  the  order  or  judgment  was  entered  by  the 
special   Judge.    But,   if   the   regular  Judge  could   not   preside   in   the 
case,   it   would   seem   to  follow  that  he  should  not   sign   the  orders 
or  judgments  made  in  it.    If  the  orders  of  the  day  which  included 
this  Judgment  had  been  signed  by  a  Judge  other  than  the  regular 
Judge,  or  by  a  Judge  who  might  have  presided  in  the  case  in  which 
Rawllngs  was  chosen  to  preside,  or,  if  the  particular  Judgment  entered 
by  Raw  lings  had  been  signed  by  a  regular  Judge  who  was  qualified 
to  sit  in  the  case,  or  by  a  judge  who  was  selected  in  the  place  of 
Rawllngs.    to   preside    as   special   judge,   the   presumption    would    be 
indulged  that  Rawllngs  was  abs'ent,  and  hence  the  signature  by  such 
judge  to  the  orders  of  the  day  or  to  the  Judgment  rendered  by  Rawl- 
lngs would  give  life  and  effect  to  his  Judgment. 

Let  us  illustrate  this  point  by  the*  facts  of  this  particular  case: 
The  regular  judge  could  not  sit  in  the  case  in  which  Judge  Rawllngs 
was  selected  as  special  judge.  The  record  does  not  disclose  the 
reason  why  the  regular  Judge  could  not  sit,  but  the  presumption  is 
that  he  was  disqualified  for  some  good  cause.  But.  whatever,  the 
reason,  as  he  could  not  sit  in  the  case,  neither  could  be,  by  signing 
any  orders  or  judgments  rendered  by  the  special  Judge,  give  life  or 
vitality  to  them.  The  same  reason  that  prevented  him  from  hearing 
and  disposing  of  the  case  would  necessarily  preclude  hjm  from  s'lgn- 
ing  the  orders  and  judements  entered  in  the  case.  It  would  be  a  most 
anomalous  state  of  affairs  to  hold  that  although  the  regular  Judge  could 
not  preside  in  the  case,  ncr  hear  or  determine  any  of  the  matters 
at  issue  between  the  parties,  that  yet  he  might  give  validity  and  effect 
by  h"a  signature  to  the  final  judgment  therein.  The  effect  of  this 
practice,  if  Dermisslble.  would  be  that  although  a  judge  could  not 
make  an  order  of  continuance  In  a  case,  or  enter  an  interlocutory 
order,  or  pass  on  some  immaterial  question,  yet  he  could,  by  sign- 
ing the  judgment,  determ'ne  finally  the  rights  of  the  parties.  We, 
therefore,  conclude  that  as  the  regular  Judge  could  not  sit  in  this 
case,  the  fafct  that  he  signed  the  orders  of  the  day  embracing  the 
judgment,  his  act  was  not  a  signing  of  the  judgment  entered  by  the 
special  judge,  and,  therefore,  the  lecord  stands  as  if  the  judgment 
was  left   unsigned.    An   unsigned   judgment  is   no  Judgment,   hence, 
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an  execution  could  not  issue  upon  it.  (Commonwealth  v.  Chambers, 
1  J  J.  Mar.,  108;  Raymond  v.  Smith,  1  Met.,  65;  Pristoe  ▼.  Guillen, 
2«  ky.  Law  Rep.,  150;  Johnson  v.  Commonwealth,  80  Ky.,  377.)  As 
there  was  no  Judgment  upon  which  an  execution  could  issue,  the  exe- 
cution defendants  had  the  right  to  enjoin  the  sheriff  from  seizing  and 
selling  their  property  under  the  execution.  (Knott  v.  Jarboe,  i  Met.^ 
54;  Robinson  v.  Carlton,  29  Ky.  Law  Rep.,  876;  Bramblet  v.  McVey, 
91  Ky.,  151.) 

This  conclusion  renders  it  unnecessary  to  consider  the  question  that 
the  Judgment  disposed  of  matters  not  presented  by  tSbe  pleadings. 

Wlherefore,  the  Judgment  is  affirmed. 


LOUISVILLE  FERTILIZER  CO.,  &c.  v.  LORTON,  &c. 
(Filed  June  4,  1908— N^ot  to  be  reported.) 

Homestead — Debtor  and  Creditor — Where  a  debtor  is  entitled  to  a 
homestead,  his  creditors  can  not  have  the  land  sold  subject  to  the 
homestead  right.  Such  a  sale  may  be  ordered  after  the  death  of 
the  debtor,  reserving  the  rights  of  his  widow  and  children,  but  during 
his  lifetime,  the  creditoi^  can  not  demand  that  the  land  be  sold  sub- 
ject to  the  homestead  right.  Under  the  evidence  the  lien  was  prop- 
erly adjudged  on  the  land  in  controversy. 

Oress  &  Cress  for  appellants. 

Harrison  &  Harrison  and  F.  R.  Harrison  for  appellees. 

.  Appeal  from  Wayne  Circu'it  Court, 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

On  November  22,  1900,  William  and  Mary  B.  Lorton  conveyed  to 
their  son,  Isaac  Lorton,  three  tracts  of  land  in  Wayne  county,  Ken- 
tucky, for  the  consideration  of  |40(T,  as  stated  in  the  deed ;  but  it 
was  really  a  part  of  the  agreement  that  the  son  was  to  live  with  the 
old  people  and  take  care  of  them  during  their  lives.  After  this  Wil- 
liam Lorton  died  and  Isaac  coDtinued  to  live  at  the  old  home  with  his 
mother.  Whether  the  place  where  they  lived,  which  is  called  the 
Smith  or  Watts  tract,  was  included  in  the  conveyance  to  Isaac,  is 
A  matter  of  dispute  between  the  parties,  the  calls  of  the  deed  describ- 
ing the  land  conveyed  being  uncertain.  Isaac  Lorton  mortgaged  the 
land  to  secure  a  debt  of  $470,  which  he  owed.  He  was  also  indebted 
to  his  half-brother,  John  G.  Leveridge  in  the  sum  of  $150,  for  which 
he  had  promised  to  execute  to  him  a  mortgage,  but  he  had  not  exe- 
cuted it,  or  at  least  had  it  recorded.  In  this  condition  of  affairs, 
iBaac  Lorton  and  his  brother,  Thomas  Lorton,  carried  on  a  mercantile 
business  and  became  considerably  in  debt  to  the  Louisville  Fertilizer 
Co.,  and  other  persons  who  were  their  creditors.  'Wh'ile  the  busi- 
ness wa«  done  in  the  name  of  the  Lorton  Brothers,  Thomas  Lorton 
carried  on  the  business,  and  Isaac  Lorton  had  little  to  do  with  it. 
The  creditors,  however,  brought  suit  against  him  for  their  debts  and 
obtained  Judgments.  Before  these  Judgments  were  obtained  he  con- 
veyed the  three  tracts  of  land  referred  to  to  ihis  mother,  and  she  son- 
Teyed  them  to  John  G.  LeveHdge.  The  creditors  thereupon  brought 
this  suit  to  set  aside  the  deeds  as  fraudulent  and  subject  the  land  to 
the  payment  of  their  claims.  It  was  insisted  tor  the  defendants  that 
the  homestead,  or  Smith  tract,  was  not  conveyed  to  Isaac  Lorton. 
They  also  insisted  that  In  any  event  Isaac  Lorton  was  entitled  to  a 
homestead  in  the  land  if  the  Smith  tract  was  included  In  the  deed» 
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ftnd  that  to  this  extent  the  deed  was  not  fraudulent;  and  that  to  the 
extent  of  his  mortgage  debts  upon  the  find  and  his  own  debts,  Leve- 
rldge  was  entitled  to  a  lien  on  it.  The  circuit  court  held  that  the 
deed  made  to  Isaac  Lorton  included  the  Smith  tract,  or  homestead, 
but  he  held  that  Isaac  Lorton  was  entitled  to  a  homestead,  and  that 
this  should  be  set  apart  to  him,  or  to  Mary  Ij:}rton,  his  mother,  and 
that  after  setting  apart  the  homestead,  the  remainder  of  the  land 
should  be  sold,  the  mortgage  debts  paid  and  the  debt  due  Leveridge; 
that  then  the  balance  should  be  applied  to  the  debts  of  the  creditors. 
Prom  this  Judgment  they  appeal.  We  have  some  doubt  upon  the 
reocrd  whether  the  Smith  tract,  or  homestead,  was  included  in  the 
deed  to  Isaac  Lorton,  but  it  is  unnecessary  for  us  to  decide  this  ques« 
tion,  as  there  is  no  cross-appeal.  In  any  View  of  the  case  Isaac 
Lorton  was  entitled  to  a  homestead  in  the  land.  To  the  extent  of  hig 
homestead  his  deed  to  his  nnother  was  not  fraudulent,  and,  therefore, 
the  action  of  the  court  in  setting  apart  the  homestead  to  her  was  not 
preju<dicial  to  the  appellants.  Where  a  debtor  Is  entitled  to  a  home- 
stead, his  creditors  can  not  have  the  land  sold  subject  to  his  home- 
stead right.  Such  a  sale  may  be  ordered  after  the  death  of  the 
debtor  reserving  the  rights  of  his  widow  and  children,  but  during  his 
lifetime,  the  creditors  can  not  demand  that  the  land  be  sold  subject 
to  the  homestead  right.  (Oole  v.  Rohr,  1  Ky.  Law  Rep.,  62;  Schmidt 
V.  Oliges,  6  Ky.  Law  Rep.,  297;  Thompson  on  Homesteads,  section  738.) 

The  mortgagees  had  a  lien  on  the  land  Dor  their  debts  and  to  the 
extent  of  their  debts,  the  sale  to  Leveridge  was  not  fraudulent.  The 
deed  to  Leveridge  is  not  attacked  on  the  ground  that  it  was  made  to 
prefer  him  to  the  other  creditors.  It  is  attacked  on  the  sole  ground 
that  it  was  made  to  defraud  the  other  creditors.  The  evidence  shows 
that  Leveridge  had,  in  good  faith,  a  debt  against  his  brother,  and  the 
court  did  not  err  in  adjudging  him  a  lien  on  the  land  to  the  extent 
of  his  debt. 

On  the  whole  record  none  of  the  substantial  rights  of  the  appellants 
were  prejudiced  by  the  Judgment  which  is  as  favorable  to  them  as 
the  facts  warrant. 

Judgment  aflbrmed. 


PACK  V.   STEPP,   &c. 

(Filed  June  2,  1908— Not  to  be  rieported.) 

bivisional  Lines — Creek   Changing    Its    Course — The   proof  shows 

that  the  line  in  controversy  has  existed  and  been  acquiesced  In  for 

more  than  thirty  years.    It  cannot  now  be  disturbed;  if  the  creek  has 

^  changed  its  course  it  has  been  gradual,  and  the  line  has  followed  the 

thread  of  it.    It  is  not  a  sudden  change  of  bed  as  by  a  freshet. 

C,  B.  Wheeler  and  W.  G.  Wells  for  appellant. 

Wells  &  Wells  for  appellees. 

Appeal  from  Johnson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  reversing. 

Eliza  €tepp  holds  a  tract  of  land  in  Johnson-  county,  which  she 
claims  under  a  patent  issued  to  James  Wood,  in  1845.  Geo.  W.  Pack 
holds  an  adjoining  tract  whioh  he  claime  under  a  patent  issued  to 
Garland  Burgess  after  the  patent  to  Wood.  This  controversy  has 
arisen  betwe^en  them  as  to  ownership  of  a  small  piece  of  xireek  bottom 
on  the  south  side  of  Greasy  Creek,  near  the  mouth  of  Two  Mile  creek. 
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The  two  patents  do  not  conflict  and  the  proof  shows  that  the  Wood 
patent  includes  the  land,  but  the  proof  also  shows  that  ubout  fifty 
years  ago,  the  parties,  under  whom  the  plaintiff  and  defendant  claim, 
by  agreement,  made  the  creek  the  line  between  them,  <and  that  Pack 
and  those  under  whom  he  claims  entered  then  on  the  land  in  dis- 
pute and  cleal*ed  it  as  a  part  of  it  and  have  since  held  and  used  the 
land  so  cleared  for  thirty  years.  By  arrangement  a  part  of  the 
Burgess  patent  north  of  the  creek  fell  to  Wood  and  a  part  of  his 
patent  on  the  south  side  of  the  creek  fell  to  those  under  whom  Pack 
claims.  The  proof  of  the  establishment  of  the  agreed  line  and  of  the 
taking  and  holding  possession  up  to  is  so  clear  and  has  been  so  long 
acquiesced  in,  that  the  line  can  not  now  be  disturbed.  (Creech  v, 
Abner,  106  Ky.,  239;  Amburgy  v.  Lumber  Co.,  90  S.  W.  680;  Hughes 
Lumber  Co.  v.  Valentine,  106  S-  W.  839.  and  cases  cited.) 

If  the  creek  has  changed  its  course,  it  has  been  a  gradual  change 
and  made  little  by  little,  and  the  line  has  followed  the  thread  of  the 
stream.  It  Js  not  a  case  of  a  sudden  change  of  bed  from  a  freshet 
or  the  like.  (Halcomb  v.  Blair.  76  S.  W.  843;  Spurrier  v.  liodgea,  28 
Ky.  Law  Rep.,  805.) 

On  the  facts  shown  Judgment  should  have  been  entered  for  the  de- 
fendant. Judgment  reversed  and  cause  remanded,  for  a  judgment  as 
above  indicated. 


LOCKHART,  &c.  v.  BUCKNER,  Ac 
(Filed  June  4,  1908--Not  to  be  reported.) 

Deeds— Cancellation  of— Evidence — In  this  case,  the  evidence  is 
examined  and  held  that  the  deed  was  properly  set  asTide.  It  waa 
made  under  a  misapprehension,  and  in  view  of  the  facts  appearing, 
the  lower  court  did  not  err  in  canceling  it. 

McMillan  &  Talbott  and  John  M.  Brenuan  for  appellants. 

Morton,  Webb  &  Wilson  for  appellees. 

Appeal  from  Bourbon  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

Mrs.  P.  Lockhart  Clay  has  three  daughters,  Mary,  Sally  and  Flpi> 
ence  Lockhart,  the  latter  being  an  Infant.  On  June  15.  1904,  Just 
before  Mary  was  to  marry  Aylette  Buckner,  her  mother  procured 
her  to  make  a  deed  to  James  McClure  to  her  undivided  interest  in 
the  tract  of  land  on  which  they  lived,  upon  the  following  trust:  "Said 
property  shall  be,  by  the  jsecond  party,  held  in  trust  for  the  sole  and 
separate  use  of  the  first  party  until  she  shall  marry.  Upon  llr»t 
party's  marriage  the  second  party  shall  reoonvey  the  same  so  that 
It  shall  be  owned,  held  and  possessed  as  follows,  to^wit:  By  the  ftrst 
party  for  her  sole  and  separate  use  and  benefit  during  her  life,  with 
remainder  in  fee  at  her  death,  to  the  issue  of  her  body  then  living 
and  the  descendants  of  such  of  them,  if  any,  as  may  be  dead,  such 
descendamts  taking  per  stirpes  their  parents'  share.  Said  deed  of 
reconveyance  shall  also  provide  that  should  such  first  party  die 
leaving  no  such  issue  or  descendants  of  her  body,  then  the  remainder 
in  the  aforesaid  property  shall  pass  the  one-half  in  fee  to  her  sisteni, 
or  should  they,  or  either  of  them,  be  dead,  then  to  their  descendanU, 
such  descendants  taking  per  stirpes  their  parent's  share;  should  either 
sister  be  then  dead  leaving  no  descendants,  her  surviving  sister  shall 
teke  her  share.    The  other  half  shall  pass  to  first  party's  husband  for 


OOBYDOK  DEPOttlT  BANK    V.    M'CLUKE,  AC.  679 

his  life,  with  remainder  to  her  sisters  or  their  descendants,  as  provided 
above  as  to  the  one-half.  Should  said  husband  be  dead  at  the  time 
of  the  first  party's  death,  then  the  whole  remainder  estate  shall  pass 
to  her  Bisters,  or  sister,  or  their  descendants,  as  provided  above. 
Should  first  party  not  marry  within  a  month  from  the  date  of  this 
instrument,  then  it  is  ipso  facto  null  and  void." 

The  marriage  took  place  shortly  after  the  deed  was  made,  and  after 
the  marriage  McClure  reconveyed  the  property  back  to  Mrs.  Buckner 
upon  the  trust  specified  In  the  deed  to  him.  In  November,  1907, 
Mrs.  Buckner  brought  this  suit  against  her  sisters,  McClure  and  her 
husband  asking  that -the  deeds  be  vacated  and  set  aside  on  the  ground 
that  at  the  time  the  deed  was  made  she  knew  nothing  of  business 
and  was  induced  to  make  the  deed  by  her  mother,  who  assured  her 
that  she  would  have  her  sisters  to  make  a  similar  deed ;  that  her  sister, 
Sally,  was  of  age  and  declined  to  make  such  a  deed;  that  her  eister,  « 
Florence,  was  approaching  her  majority,  and  also  announced  her 
intention  not  to  make  a  similar  deed;  that  she  would'  not  <h(a.Te 
made  the  deed  but  for  the  assurance  of  her  mother,  and  the  fact 
that  she  did  not  understand  the  effect  of  the  transaction.  Defense 
was  made  for  the  infant  by  her  guardian  ad  litem.  No  other  defense 
was  made  to  the  action.  The  deposition  of  Mrs.  Clay  was  taken, 
fully  sustaining  the  allegations  of  the  petition,  and  the  case  having 
been  submitted  on  this  proof,  the  court  set  aside  the  deeds.  From  this 
judgment  the  guardian  ad  litem  appeals. 

The  proof  leaves  no  doubt  that  Mrs.  Buckner  executed  the  deeds 
by  the  procurement  of  her  mother  relying  upon  her  judgment  and 
in  obedience  to  her  parental  authority.  If  the  mother's  plan  had  been 
carri€>d  out,  no  great  injustice  would  have  been  done  Mrs.  Buckner, 
as  she  would  have  taken  an  interest  in  her  sisters'  land  like  that  which 
they  took  in  hers,  but  to  uphold  the  deeds  against  her  when  they  re- 
fused to  make  similar  deeds,  would  be  to  do  her  great  injustice,  ft 
is  evident  that  the  scheme  which  the  mother  had  in  mind  failed  to  be 
carried  out,  and  that  the  deed  made  by  Mrs.  Buckner  was  made 
under  a  misapprehension  in  reliance  upon  her  mother's  judgment  and 
guided  by  her  authority.  In  view  of  her  age  at  the  time,  and  all 
the  surrounding  facts,  we  think  the  circuit  court  properly  set  aside 
the  deeds. 

Judgment  affirmed. 


CORYDON   DEPOSIT  BANK  v.  McCLURB.   &c. 

(Filed  June  4,  1908 — ^Not  to  be  reported.) 

Surety — Liability  of  Note — Valid  Note — Merger  in  Invalid  Note — 
Surety  of  Valid  Note — Liability — Where  a  son  wrongfully  signed  his 
mother's  name  as  surety  for  him  on  a  note  to  a  bank  for  |1,115.75, 
which  included  a  note  for  $440,  which  his  mother  had  previously 
signed  as  surety,  it  appearing  that  the  S'on  believed  at  the  time  that 
he  had  the  right  to  sign  his  mother's  name  to  the  larger  note,  he  was 
not  guilty  of  any  moral  turpitude  thereby,  and  the  fact  that  the  larger 
note  was  invalid,  did  not  invalidate  the  smaller  $440-note  merged 
therein,  as  against  the  estate  of  his  mother,  who  had  subsequently 
died. 

Vance  &  He'ilbronner  for  appellant. 

Thomas  E.  Ward  for  appellees. 

Appeal  from  Henderson  Circuit  Ck>urt. 

Opinion  of  the  court  by  Judge  Settle,  reversing. 
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The  appellee,  H.  D.  McClure,  executed  to  the  appellant,  Corydon 
Deposit  Bank  his  note  for  $1,115.75,  to  which  he  signed  the  name  of 
his  mother,  Mary  H.  McClure,  as  surety,  supposing  he  had  authority. 
In  writing  from  her,  to  do  so;  but  this  court,  in  McClure,  E5x*or  v. 
Corydon  Deposit  Bank,  32  Ky.  Law  Rep.,  772,  held  that  the.  writing 
relied  on  did  not  confer  upon  H.  D.  McClure  authority  ta  sig^i  the 
note  in  question.  The  note  of  $1,115.75  was  given  in  renewal  of  three 
other  notes  held  by  the  bank  against  H.  D.  McClure,  one  of  which  was 
a  past  due  note  of  $440,  in  which  he  was  principal,  and  Mary  H.  Mc- 
Clure, surety.  It  is  conceded  that  the  latter's  signature  to  the  $440 
note  was  written  by  her. 

After  the  execution  of  the  $1,115.75  note.  Mlary  H,  McClure  died 
testate,  and  soon  thereafter  the  appellee,  H.  D.  McClure,  as  executor 
of  her  will,  brought  suit  in  the  Henderson  Circuit  Court  for  a  settle- 
ment of  her  estate.  The  $1,115.75  note  was  filed  by  appellant  with 
the  commissioner  of  the  court  for  allowance  and  payment.  It  was 
allowed  by  the  commissioner,  to  whose  report  appellee  filed  exceptions. 
The  circuit  court  sustained  the  exceptions  and  rejected  the  claim 
upon  the  ground  that  Mary  H.  McClure's  estate  was  not  liable  for 
the  note  because  her  name  had  been  signed  thereto  as  surety  by  her 
son,  H.  D.  McClure,  without  authority  In  writing  from  her.  Subse- 
quently appellant  brought  suit  against  the  executor  upon  the  note  of 
$440  attempted  to  be  merged  in  the  $1,115.75  note. 

An  answer  was  filed  by  the  executor,  denying  that  the  estate  of  the 
executrix,  or  that  he,  as  executor  of  her  will,  was  liable  for  the  $440 
note,  or  any  part  thereof,  and  alleging  that  she  had  been  relieved 
from  sucli'  liability  by  the  act  of  appellant  in  merging  the  note  with 
others,  on  which  she  was  never  bound,  in  the  $1,115.75  note,  and  in 
accepting  the  latter  note  and  marking  the  $440  note  on  the  back 
"paid;"  and  in  addition,  by  postponing,  without  her  knowleijige  or  con- 
sent, the  maturity  and  payment  of  the  $1,115.75  note  in  consideration 
of  interest  paid  in  advance  by  H.  D.  "McCliire,  the  principal,  which 
acts  of  appellant,  it  was  further  alleged,  kept  from  her  Information 
of  the  attempted  merger  of  the  $440  note  into  the  $1,115.75  note, 
until  H.  D.  McClure  became  insolvent  and  prevented  her  from  taking 
steps  to  compel  H.  D.  McClure  to  pay  the  $440  note  on  which  she  was, 
or  had  actually  been,  surety. 

By  agreement  of  the  parties,  a  trial,  by  Jury,  was  waived,  and  the 
cause  submitted  to  the  court,  whose  findings  of  law  and  fact  were  ad- 
verse to  appellant,  and  resulting  in  a  judgment  dismissing  the  action. 
Appellant  asked,  and  was  refused,  a  new  trial;  hence  this  appeal. 

It  is  manifest  that  at  the  time  of  the  execution  of  the  $1,115.75 
nqte  both  H.  D.  McClure  and  the  officers  of  the  appellant  bank  be- 
lieved the  former  had  authority,  under  the  wflting  from  his  mother, 
to  ^ign  her  name  thereto  as  surety;  but  in  ttis  they  were  mistaken. 
Such  authority  was  not  conferred  by  the  power  of  attorney,  and  this 
beins:  true,  the  note  of  $1,115.75  was  invalid;  indeed,  as  much  so 
as  if  her  name  appearing  thereto  as  surety  had  been  forged.  While 
the  act  of  H.  D.  McClure  in  signing  his  mother's  name  to  the  renewal 
as  surety,  under  the  circumstances,  manifested  no  moral  turpitude, 
it  was.  nevertheless,  an  illegal  act,  and  as  an  asumption  cf  authority, 
false  in  law  and  in  fact.  Being  therefore,  void  ah  initio,  its  execution 
by  the  principal,  and  aceptance  by  the  bank,  did  not  merge  or  dis- 
charge the  $440  note  upon  which  Mrs.  McClure  was  surety.  As  said 
by  this  court,  in  McClure's  Ex'or  v.  Corydon  Deposit  Bank,  supra: 
"If  the  note  signed  for  her  by  her  son.  is  invalid,  the  b3nk  having 
aocepted  the  renewal  on  the  faith  that  the  signature  was  valid,  should 
be  remitted  to  the  former  note  which  it  then  held  and  was  admit- 
tedly valid." 

In  Strattan  v.  McMakin,  84  Ky..  641,  it  is  said:  "The  verdict  and 
judgment  in  the  suit  on  the  notes  accepted  in  renewal  conclusriyely 
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establish  the  invalidity  of  those  notes  as  to  McMakin,  and  tke  allega- 
tions of  the  petition  show  that  appellant  accepted  them  in  ignorance 
of  the  fact.  He  has  then,  without  fault  on  his  part,  and,  without  any 
conslderaticm  Cc-r  so  doing,  surrendered  the  note  on  which  McMakin 
was  confessedly  bound,  and  if  the  judgment  of  the  court  below  be 
permitted  to  stand,  McMakin  has  been  released  and  the  appellant 
has  lost  his  debt  without  fault  on  his  part,  srimply  because  he  con- 
fided in  the  fals-  statements  of  HInkle.  and  that,  too,  without  his 
having  done  any  act,  as  far  as  appears,  by  which  McMakin  had  been 
in  anywise  injured.  If  such  be  the  law,  all  must  admit  that  in  this 
case  at  least,  the  law  is  extremely  harsh.  That  the  law  is  otherwise 
is  well  established  by  authcrity,  though  never  expressly  decided  by  this 
court.  ♦  *  *  It  has  been  held  in  many  cases  that  if  a  new  se- 
curity be  void  for  any  reason,  it  does  not  satisfy  or  discharge  the  pre- 
existing debt  or  liability  " 

In  S truss  v.  Masonic  Savings  Bank,  89  Ky.,  61,  the  creditor  was  in- 
duced, by  a  fraudulent  representation,  to  cancel  the  note  upon  which 
the  surety  was  bound.  It  was  held  that  neither  the  surety  nor  any 
one  else,  should  be  allowed  to  assert  rights  or  claim  benefits,  derived 
through  the  fraud  of  others.  In  Northern  Bank  of  Ky.  v.  Farmers 
Nat.  Bank,  23  Ky.  Law  Rep.,  696,  the  same  principle  was  applied  where 
a  preference  was  made  by  an  insolvent  debtor.  The  facts  were  that 
the  debtor  had  deposited  $4,557.75  In  the  Northern  Bank  of  Kentucky. 
The  bank  then  held  his  note  for  about  the  same  amount,  which  had 
been  due  three  months.  Shortly  thereafter  the  bank,  witho'ut  his 
consent,  applied  the  debtor's  deposit  to  the  payment  of  his  note  because 
it  learned  about  that  time  that  the  surety  in  the  note  denied  signing  it. 
Subsequently,  and  within  six  months  after  the  application  of  the  de- 
posit to  the  satisfaction  of  the  note,  other  creditors  of  the  debtor, 
by  suit,  attacked  the  transaction,  and  also  a  mortgage  that  he  had  given 
to  secure  other  debts,  on  the  ground  that  they  were  preferences  made 
and  entered  into  when  the  debtor  was  insolvent.  They  were  held  by 
this  court  to  be  preferential  and  made  to  operate  as  an  assignment 
for  the  benefit  of  all  the  creditors;  but  in  so  bolding  the  court  de- 
clared that  the  doctrine  announced  In  Struss  v.  Masonic  Savings 
Bank,  supra,  should  apply  where  a  note  is  discharged  by  a  payment 
which  is  afterwards  adjudged  within  the  statute  against  preferential 
transactions. 

Probably  no  better  statement  of  the  doctrine  can  be  found  than 
that  expre^ed  in  7  Cyc,  at  page  1015,  as  follows:  *'Since  an  obli- 
gatiton  can  not  be  paid  and  satisfied  by  a  new  promise  of  a  debtor, 
which  is  unfulfilled,  and  which  he  can  avoid,  at  his  pleasure,  a  note 
is  not  discharged  by  the  giving  of  a  new  note  in  payment  thereof  where 
the  new  note  proves  invalid.  Therefore,  the  surrender  of  a  noie, 
and  the  acceptance  of  a  new  note  in  payment  without  the  knowledge 
that  the  new  note  is  a  forgery,  does  not  discharge  the  original  note." 
(CJovIngton  Nat.  Bank  v.  Gaines,  87  Ky.,  597;  Bowman  v.  Wood,  14 
Ky.  Law  Rep.,  926;  Klbley  v.  Jones,  7  Bush,  245.) 

The  testimony  in  the  case  before  us  was  all  to  the  efTect  that  the 
$1,115.75  note  was  accepted  by  the  bank  simply  in  renewal  of  the 
three  other  notes  it  held  against  H.  D.  McClure;  one  of  them  being 
the  $440-note.  in  which  Mary  H.  McClure  was  suretv.  When,  there- 
fore, the  renewal  was  adjudged  invilld.  the  old  liability  of  Mrs.  Mc- 
Clure upon  the  $440-note  was  revived.  Of  this  there  can  be  no  doubt. 
Nor  does  the  fact  that  the  renewal  allowed  four  months'  time  for 
the  payment,  or  that  interest  was  paid  In  advance  for  such  time,  or 
that  the  principal  became  insolvent  before  the  date  of  payment  named 
in  the  renewal,  affect  the  question;  because  the  renewal  was  invalid 
from  the  time  of  its  execution  and  acceptance. 

"An  unenforclble  agreement  by  a  creditor  to  indulge  a  orincipal 
does  not  discharge  the  sureties  in  a  note."     (Kupp  v.  St.  Martimus- 
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Ritter  Verein,  21  Ky.  Law  Rep.,  938.)  In  such  case  there  is  no  valid 
extension  of  time.     (7  Cyc,  898.) 

While  the  question  of  whether  H.  D.  McClure  did  lOr  did  not  be- 
come insolvent,  pending  the  four  months  during  which  the  alleged 
renewal  was  to  run,  is  not  material,  we  think  the  circuit  court  erred 
in  the  conclusion  of  fact  that  he  was  solvent  when  the  renewal  was 
given.  On  the  contrary,  the  weight  of  the  testimony  was  to  the  effect 
that  he  was  insolvent  when  and  befiare  the  renewal  w-as  executed. 

Our  conclusion  is  that  appellant  was  entitled  to  recover  of  the  exe- 
cutor of  Mary  H.  McClure  the  amount  of  the  $440,  with  interest,  as 
claimed. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded,  for  a  new 
trial,  and  such  other  proceedings  as  may  be  consistent  with  the  opin- 
ion. 


BLODGETT   v.   MILLER. 
(Filed  June  4,  1908— Not  to  be  reported.) 

1.  Contract — ^Action  for  Money  Advanced — Question  of  Partnership 
— Motion  to  Transfer  to  Equity — In  an  action  at  law  brought  for  money 
alleged  to  have  been  advanced  for  a  one-third  Interest  in  a  contrac- 
tor's outfit,  it  was  not  error  in  the  court  to  transfer  the  case  to  the 
equity  docket  when  the  issue  to  be  tried  was  a  question  of  fact  as  to 
whether  or  not  there  was  a  partnership  existing  between  the  parties. 
If  a  partnership  was  "shown,  then  it  should  have  been  transferred  for 
a  settlement  of  the  partnership. 

2.  Same — Trial — Admissions  by  Defendant — Estoppel — On  the  trial 
of  an  action  by  one  for  money  advanced  and  loaned  to  another  to 
secure  an  interest  in  a  contractor's  outfit,  in  which  the  defendant 
set  up  a  partnership  and  moved  to  transfer  the  case  to  equity,  where 
the  defendant  on  the  trial  admitted  that  he  had  disposed  of  the  whole 
of  the  outfit  without  notice  to  the  plaintiff,  he  was  thereby  estopped 
from  asserting  that  there  was  a  contract  of  paitnership  between 
himself  and  the  plaintiff,  and  plaintiff  had  a  right  to  disregard  the 
partnership  contract,  if  there  was  one.  and  sue  for  his  money. 

3.  E3xcluding  Witness  from  Court  Room — Discretion  of  Court — In- 
firmity of  Litigant — On  the  trial  of  a  case  before  a  jury  it  was  in 
the  discretion  of  the  trial  court  whether  or  not  t^  allow  a  brother  of 
one  of  the  parties,  who  was  a  witness  for  him,  to  remain  in  the  court 
room  and  assist  him  in  the  trial,  because  of  the  imperfect  hearing 
of  such  party. 

James  Denton  for  appellant. 

Pogue  &  Pogue  and  O.  H.  Waddle  &  Son  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  afllrming. 

Appellee  instituted  this  action  against  appellant  alleging  that  he 
advanced  to  him  the  sum  of  $1,500,  in  consideration  of  which  appel- 
lant was  to  convey  to  him  one-third  interest  in  a  certain  contractor's 
loutfit  and  a  contract  then  held  and  owned  by  appellant,  which  con- 
tractor's outfit  and  contract  were  located  on  the  Rochester  and  East- 
em  Transit  Line,  in  the  State  of  New  York.  It  was  understood 
that  he  was  to  pay  $4,000  for  one-third  interest.  He  paid  $1,500, 
which  appellant  received  and  converted  to  his  own  use,  and  after 
receiving  and  converting  the  money  he  failed  and  refused  to  admit 
appellee  to  said  interest  in  said  contractor's  outfit  and  contract,  as 
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he  had  agreed  to  do.  Upon  appellant's  failure  to  admit  him  as  tf 
partner  he  demanded  -of  appellant  that  he  repay  ho-  him  the  sum  of 
^1,500,  which  he  failed  and  refused  to  do.  By  a  second  paragraph  of 
the  petition  he  alleged  that  he  loaned  appellant  $250  on  the  28th  day 
of  July,  1903,  which  he  agreed  and  promised  to  repay  to  appellant, 
but  had  failed  to  do  so.  By  a  third  paragi*aph  he  made  the  same 
allegations  with  reference  t3  another  $250,  which  he  stated  he  loaned 
to  appellant  on  the  1st  day  of  September,  1903,  and  asked  judgment 
for  $2,000,  with  interest  from  the  respective  dates  of  the  loans. 

Appellant  answered,  denying  each  of  the  items  of  indebtedness 
set  forth  In  the  petition,  and  alleged  that  he  entered  into  a  contract 
with  appellee  whereby  he  sold  to  him  a  one-third  interest  in  the 
contractD^r's  outfit,  and  the.  contract  mentioned  in  the  petition,  for 
the  price  of  $4,000,  and  that  the  sums  of  money  sued  for  in  the  pe- 
tition were  paid  to  him  on  the  contract  price.  He  denied  that  he 
failed  or  refused,  or  that  he  still  refuses,  to  ac^mit  appellee  to  his  in- 
terest so  purchased,  and  denies  that  upon  such  failure  or  refusal,  ap- 
pellee demanded  of  him  that  he  repay  the  sum  of  money  sued  for. 
He  also  alleged  that,  at  the  time  of  the  sale  of  the  interest  to  appel- 
lee, he  (appellant)  was  the  sole  owner  of  the  contractar's  outfit  and 
the  contract  referred  to.  He  also  sold  a  one-third  interest  to  his 
brother,  D.  E.  Blodgett,  at  the  same  time  and  at  the  same  price.  He 
further  alleged  that  from  the  time  of  the  sale  to  appellee  and  his 
brother  that  they  became  equal  owners  in  the  contractor's  outfit  and 
the  contract  and  continued  to  prosecute  the  work,  as  such  partners, 
for  some  time,  and  for  convenience  the  partnership  transacted  the 
business  under  the  firm  name  and  style  of  Frank  H.  Blodgett,  tor 
the  reason  that  the  contract  with  the  railway  was  made  in  the  name 
of  Frank  H.  Blodgett.  He  also  stated  that  the  partnership  sustained 
a  loss  of  about  $9,000  under  the  contract  with  the  railway  company 
referred  to,  and  that  appellee  had  contributed  nothing  to  help  pay 
the  loss,  except  the  two  items  of  $250  each^  He  further  alleged  that 
it  was  necessary  to  have  a  full  and  complete  settlement  of  the  ac- 
counts arising  out  of  the  partnership  before  the  exact  status  of  the 
partnership  could  be  determined;  but  the  settlement  would  show 
that  appellee  was  indebted  to  appellant  in  at  least  the  sum  of  $5,000; 
and  that  D.  E.  Blodgett  was  a  partner  in  the  business  and  was  a 
necessary  party  to  the  acticn. 

To  this  answer  a  reply  was  filed  controverting  all  the  afllrmative 
matter  contained  therein,  except  he  admitted  that  there  was  some 
loss  on  the  contract  referred  to,  but  the  amount  he  did  not  know. 

The  affirmative  matter  in  the  reply,  by  agreement,  was  controverted 
of  record. 

Appellant  moved  the  court  to  transfer  the  case  to  the  equity  docket, 
which  motion  was  overruled.  D.  E.  Blodgett  was  never  made  a 
party  to  the  action.  A  Jury  was  empanelled  to  try  the  case.  The 
sole  question  tried  was,  whether  or  not  appellee  was  ever  permitted 
to  become  a  partner  by  becoming  the  owner  of  one-third  of  the 
contractor's  outfit  and  one-third  of  the  contract  with  the  railway 
company.  After  the  testimony  was  heard,  the  court  gave  to  the 
jury  a  peremptory  instruction  to  find  for  appellee,  and  a  Judgment 
was  rendered  upon  the  verdict  of  the  Jury  giving  to  appellee  each 
item   claimed   in   the   petition,   with   interest.  ^ 

Appellant  asks  a  reversal  for  the  following  reasons:  First.  Be- 
cause the  court  erred  in  refusing  to  transfer  the  case  to  the  equity 
docket  for  a  settlement  of  the  partnership.  Second.  Because  there 
was  a  separation  of  the  witnesses  during  the  trial,  and  appellant 
made  an  affidavit  that  he  could  hear  only  with  difficulty,  and  on  that 
account  he  needed  the  presence  of  his  brother,  D.  E.  Blodgett,  to  aid 
him  in  conducting  the  case  and  the  court  refused  to  allow  him  to 
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remain  in  the  court  room  while  the  evidence  was  being  heard.  Third. 
Because  the  court  erred  In  giving  the  jury'  a  peremptory  instruction 
to  find  for  appellee. 

The  court  did  not  err  in  refusing  to  transfer  the  case  to  the  equity 
docket,  as  the  issue  to  be  tried  was  a  question  of  fact  as  to  whether 
or  not  there  was  a  partnership  to  be  settled.  If  it  had  been  deter- 
mined that  there  was  a  partnership  existing  between  the  parties, 
it  would  have  then  been  necessary  to  have  transferred  the  case  and 
had  the  partnership  settled. 

As  to  the  question  of  refusing  to  allow  appellant's  brother,  D. 
B.  Blodg«tt,  to  be  present  during  the  hearing  of  the  evidence  In 
the  case,  it  is  sufficient  to  say  that  that  matter  was  in  the  dlscrertion 
of  the  court  trying  the  case;  his  action  thereon  should  not  be  dis- 
turbed unless  it  was  shown  that  he  abused  his  discretion  in  the 
matter,  which  does  not  appear  in  this  case. 

The  evidence  of  the  parties  tended  to  support  the  theory  advanced 
by  each  of  them  in  their  pleadings.  When  appellee  paid  the  $1,- 
500  on  August  3,  1903,  to  appellant,  he  expected  to  soon  thereafter 
be  admitted  as  an  active  partner  with  a  one-third  interest  in  the  con- 
tractpr's  outfit  and  the  contract,  and  that  the  partnership  was  to 
continue  for  an  indefinite  period,  and  the  parties  understood  and 
expected  that  writings  were  to  be  drawn  covering  all  their  under- 
standings and  agreements,  including  the  fact  that  appellee  was  to 
be  employed  as  secretary  of  the  partnership  at  the  price  of  $100  a 
month.  Appellee  left  appellant  with  the  understanding  that  he  was 
to  proceed  to  New  York  and  take  an  inventory  of  the  contractor's 
outfit  with  the  promise  of  appellant  that  on  his  first  trip  to  New  York 
he  would  prepare  writings  covering  their  agreement.  He  obtained 
the  Inventory  and  appellant  made  several  trips  to  New  York,  and 
upon  each  occasion  appellee  urged  that  the  papers  be  prepared,  which 
appellant  failed  to  do.  The  contract  with  the  New  York  company 
was  completed  about  the  middle  of  December,  1903,  and  appellee 
went  to  his  home  in  Pennsylvania.  And  in  the  month  of  January, 
1904,  he  went  to  appellant's  home  in  West  Virginia,  and  again  urged 
that  appellant  prepare  the  contract  and  that  he  be  admitted  as  a 
partner;  and  again  in  February  of  the  same  year  he  applied  to  ap- 
pellant in  the  same  place  and  asked  that  the  papers  be  prepared 
and  that  he  be  permitted  to  become  an  active  partner  with  a  one-third 
interest  in  the  contractor's  outfit,  which  appellant  refused  to  do. 
He  then  placed  the  matter  in  the  hands  of  an  attorney  in  WIest  Vir- 
ginia to  look  after  his  interest.  Afterwards  he  was  informed  that 
appellant  could  not  be  found  in  that  State  and  summons  served 
upon  him.  He  then  placed  the  matter  in  the  hands  of  attorneys  in 
Cincinnati,  Ohio,  who  finally  located  appellant  in  Pulaski  county, 
this  State,  and  Instituted  this  action.  He  also  stated  that  he  had 
been  informed  that  appellant  had  sold  and  disposed  of  all  the  prop- 
erty constituting  the  contractor's  outfit. 

Appellant  testified  that  by  the  contract  appellee  had  become  a 
partner  and  owner  of  a  one-third  interest  in  the  contractor's  outfit. 
He  admitted  that  he  was  to  draw  the  contract  of  partnership  and  did 
not  do  it,  but  in  a  way,  denied  that  appellee  repeatedly  requested 
him  to  do  so.    He  concluded  his  testimony  as  follows: 

"After  the  completion  of  the  New  York  contract,  I  sold  part  of  the 
property  constituting  the  contractor's  outfit  in  which  I  sold  plaintiff 
an  interest  and  a  part  of  it  I  transferred  to  the  F.  H.  Blodgett  Com- 
pany, which  was  a  corporation  and  in  which  I  was  largely  Interested. 
I  swapped  the  steam  shovel,  which  was  a  part  of  the  outfit,  for  a 
larger  one,  while  the  contract  was  going  on,  which  shovel  was  pro- 
bably worth  five  or  six  thousand  dollars,  which  I  transferred  to  the 
F.  H.  Blodgett  Company.    The  contractor's  outfit  consisted  of  steam 


W.  U.  T.  CO.  V.  WITT.  685 

Bhoyel,  engines  and  such  property  and  tools  as  are  usually  employed 
In  such  railroad  construction.  I  never  consulted  or  conferred  with 
plaintiff  or  his  attorney  about  disposing  of  this  property,  and  made 
no  effort  to  do  so,  and  the  whole  of  it  was  disposed  of  by  me  shortly 
after  the  completion  of  the  New  York  contract,  either  by  sale  or 
transfer  to  the  F.  H.  Blodgett  Company.  The  F.  H.  Blodgett  Com- 
pany, shortly  after  being  organized  as  a  corporation,  obtained  a  contract 
in  Ohio,  and  another  contract  in  Indiana,  and  a  portion  of  the  con- 
tractor's outfit  was  transferred  to  these  contracts  and  used  by  the 
F.  H.  Blodgett  Company.  I  owned  the  most  of  the  capital  stock  of 
the  F.  H.  Blodgett  Company  and  my  brother,  D.  E.  Blodgett,  the 
balance,  but  sometime  after  this,  I  bought  the  stock  of  D.  E.  Blod- 
gett  and  he  and  I  made  a  settlement  of  our  business  so  that  he  does 
not  owe  me  any  part  of  the  $4,000  he  agreed  to  pay  me  for  a  one- 
third  interest  in  the  contractor's  outfit  and  contract  in  New  York. 
My  brother,  D.  E.  Blodgett,  contracted  to  take  one-third  of  the  outfit 
and  contract  in  New  York  at  the  same  price  Mr.  Miller  agreed  to  pay, 
but  he  never  paid  any  portion  of  the  purchase  money  and  I  never 
did  call  on  him  for  it.  I  have  never  notified  plaintiff  of  the  losses 
accruing  on  the  New  York  contract  and  never  made  any  demand  oh 
him  for  any  payment  on  account  of  such  losses." 

As  stated,  appellee  admitted  that  a  loss  was  sustained  on  the  New 
York  contract,  but  said  that  he  expected  to  make  up  this  loss  on 
future    contracts. 

In  view  of  all  the  facts  and  circumstances  proven  in  this  case, 
we  are  of  the  opinion  that  it  is  not  necessary  to  consume  the  time 
thai  would  be  required  to  discuss  the  evidence  and  the  principles 
of  law  governing  the  question  as  to  whether  or  not  there  was  a 
complete  and  binding  contract  of  partnership— one  which  either  party 
might  have  enforced;  because,  under  the  proof,  it  appears  that  ap- 
pellee was  never  admitted  as  a  member  of  the  firm,  nor  to  his  rights 
and  privileges  as  an  owner  of  a  one-third  interest  therein.  The  state- 
ment of  appellant,  copied  above,  shows  that  he  disposed  of  the  whole 
of  the  contractor's  outfit  without  giving  notice  to  or  consulting  ap- 
pellee in  any  way;  that  appellant  abandoned,  or  disregarded,  the 
contract  with  appellee,  if  there  ever  was  a  contract,  and  appellant 
Is  now  estopped  by  his  conduct  from  asserting  the  claim  that  Uiere 
was  such  a  contract  of  partnership  existing  between  himself  and 
appellee. 

EiVidently,  appellee,  under  the  facts  .proven,  had  the  right  to  dis- 
regard the  partnership  contract,  even  if  there  was  one,  and  sue  appel- 
lant for  his  money;  and  it  is  not  necessary  to  cite  authorities  to  sup- 
port this  conclusion. 

For  these  reasons  the  judgment  of  the  lower  court  is  aflirmed. 


WESTERN  UNION  TELEGRAPH  CO.  v.  WITT. 
(Filed  June  5,  1908— Not  to  be  reported.) 

1.  Telegrams — Failure  to  Deliver — Breach  of  Contract— » Where  a 
telegram  is  delivered  to  a  telegraph  company  and  the  price  for  trans- 
mission paid,  a  contract  is  entered  into  between  the  sender  and  the 
company  for  a  delivery  of  the  message  within  a  reasonable  time, 
and  for  a  failure  to  do  so  the  company  is  liable  for  a  breach  of  the 
contract. 

2.  Same — ^Action  for  Breach  of  Contract — Limitation — ^Damages  for 
the  failure  to  deliver  a  telegram  are  not  an  injury  to  the  person  in 
the  meaning  of  Kentucky  Statutes,   section   2516,   requiring   an   ac- 
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tion  for  an  injury  to  the  person  to  be  brought  within  a  year  next 
after  the  cause  of  action  accrued,  but  are  recoverable  under  section 
2535,  providing  that  an  action  upon  a  contract.  *  *  *  shall  be 
commenced  within  five  years  next  after  the  cause  of  action  accrued. 

S.  Measure  of  Damages — ^The  measure  of  damages  recoverable  for 
a  breach  of  contract  in  failing  to  deliver  a  telegram  are  such  as 
flow  directly  from  the  breach  and  they  may  be  to  the  feelings  as  well 
as  to  the  property. 

4.  Same — Duty  of  Plaintiff — Effort  to  Minimize  Damages — Where 
one  receives  a  delayed  telegram  announcing  the  death  of  a  sister 
whose  funeral  he  desires  to  attend,  he  should  use  all  reasonable 
means  to  minimize  the  damages  for  the  delay.  He  can  not  stand 
idly  by  and  permit  the  damages  to  increase  and  then  hold  the  wrong- 
doer liable  for  the  loss  which  he  might  reasonably  have  prevented. 

Richards  &  Quarles  and  Geo.   H.  Fearons  for  appellant. 

C.  C.  Williams,  R.  L.  Pope  and  T.  Z.  Morrow  for  appellee. 

Appeal  from  Rockcastle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

This  appeal  is  prosecuted  from  a  Judgment  upon  a  verdict  render- 
ed against  the  appellant  company  for  four  hundred  dollars  in  damages. 
The  action  in  which  the  recovery  was  had  was  based  upon  the 
ground  that  the  appellant  company  negligently  failed  to  transmit  and 
deliver  to  appellee  the  following  telegram: 

"Williamsburg,  Jan.  2C,   1905. 
"To   John  A.   Witt, 

"Livingston, 

"Your   sister.    Martha   Thompson,    died    this 
morning.     Come    first    train. 

"MARSHALL." 

Williamsburg  and  Livingston  are  on  the  line  of  the  Louisville  ft 
Nashville  Railroad,  in  Kentucky,  and  about  sixty  miles  apart.  The 
telegram  in  question  was  delivered  to  the  operator  at  Williamsburg 
about  4.30  p.  m.,  and  in  the  usual  and  ordinary  course  of  business 
should  have  reached  Livingston  before  6  o'clock  on  the  same  even- 
ing and  been  delivered  to  appellee,  who  lived  in  the  town  of  Llv- 
iDgston,  within  a  short  time  after  its  receipt.  It  was  not  in  fact 
delivered  until  about  10  o'clock  on  the  morning  of  the  27th.  The 
delay  in  its  transmission  and  delivery  is  not  accounted  for  by  the 
appellant  company,  so  that,  considering  the  time  of  its  delivery  at 
the  place  of  transmission  and  the  time  of  its  receipt  at  the  point  of 
destination,  and  the  distance  between  the  two  places,  it  may  be  as- 
sumed that  the  company  was  guilty  of  negligence  in  failing  to  send 
the  telegram  in  seasonable  time  or  in  falling  to  deliver  it  with  reason- 
able promptness  after  it  reached  Livingston.  If  the  telegram  had  been 
delivered  to  Witt  on  the  26th  he  could  have  left  Livingston  on  a 
train  that  passed  through  there  about  one  o'clock  on  the  morning 
of  the  27th,  and  have  reached  Williamsburg  about  four  o'clock  that 
morning,  and  Witt  testifies  that  he  would  have  taken  that  train. 
The  next  train  leaving  Livingston  for  Williamsburg  departed  about 
one  o'clock  p.  m.,  on  the  27th,  arriving  at  Williamsburg  at  four 
o'clock  p.  m.  Upon  receipt  of  the  telegram,  Witt  without  reading  It 
carefully  supposed  that  it  had  been  sent  that  morning,  and  went 
to  the  depot  for  the  purpose  of  taking  the  one  o'clock  train  for 
Williamsburg:  but,  after  arriving  at  the  depot  about  eleven  o'clock 
aijid  again  reading  the  telegram,  he  discovered  that  It  was  dated  on 
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the  26th  and  not  the  27th,  as  his  first  casual  reading  induced  him 
to  believe  and  he  did  not  go  to  Williamsburg.  His  sister  was  buried 
on  the  morning  of  the  27th,  about  11  o'clock.  There  was  no  train 
leaving  Livingston  on  the  morning  of  the  27th  after  the  receipt  of 
the  telegram  that  appellant  could  have  taken  to  Williamsburg  in 
time  to  attend  the  funeral  of  his  sister. 

The  company  asks  a  reversal  on  two  grounds.  It  is  first  insisted 
that  upon  the  receipt  of  the  telegram  appellee  should  have  telegraph- 
ed the  family  of  his  sister  that  he  could  not  reach  Williamsburg  until 
that  afternoon  and  have  asked  them  to  delay  the  funeral  until  his  ar- 
rival. That  in  failing  to  take  this  action  he  was  guilty  of  such  con- 
tributory neglect  as  would  defeat  a  recovery.  It  is  next  insisted  that 
the  action,  which  was  not  instituted  until  more  than  one  year  after 
January  27th,  was  barred  by  the  statute  of  limitations — the  appel- 
lant's contention  being  that  section  2516,  of  the  Kentucky  Statutes, 
fixes  the  time  within  which  an  action  of  this  character  may  be 
brought.       That   section  reads  as  follows: 

"An  action  for  an  injury  to  the  person  of  the  plaintiff,  of  his 
wife,  child,  ward,  apprentice,  or  servant,  or  for  injuries  to  person, 
*  ♦  *  .  by  any  company  or  corporation  ♦  *  •  shall  be  com- 
menced within  one  year  next  after  the  cause  of  action  accrued,  and 
not  thereafter." 

It  is  upon  this  statute  that  the  appellant  chiefly  depends  to  exon- 
erate it  from  liability  to  the  appellee. 

For  the  appellee  it  is  insisted  that  this  is  an  action  upon  a  con- 
tract, and  the  period  in  which  it  must  be  brought  is  controlled  by 
section  2515,  of  the  Kentucky  Statutes,  providing  that: 

"An  action  upon  a  contract  •  ♦  ♦  shall  be  commenced  within 
five  years  next  after  the  cause  of  action  accrued." 

Telegraph    companies    are    common    carriers.    They    are    engaged 
in  a  public  service.    In  cbnsideration  of  certain  fees  exacted,  they 
agree  to  transmit  and  deliver  messages  within  a  reasonable  time. 
Whenever  a  persons  aelivert  to  a  telegraph  company  a  message  to 
be  sent  to  the  addressee,  and  pays  the  stipulated  price,  a  contract  is 
entered  into  between  the  sender  and  the  company  by  which  the  com- 
pany obligates  itself  to  transmit  and  deliver  the  message  within  a 
reasonable  time.    We  do  not  mean  to  say  that  it  is  always  a  part  of 
th«  contiact  that  the  message  shall  be  delivered,  and  only  use  these 
expresFion?   for  the-  purpose  of  illustrating  the  fact  that  the  agree- 
ment to  trar  smit  and  deliver  is  the  result  of  a  contractual  relation 
between  the  parties.    The  agreement  has  all  the  elements  of  a  con- 
tract.   The  company  holds  itself  out  to  the  public  as  being  able,  ready 
and  willing  to  enter  Inio  contracts  for  the  transmission  of  messages 
in  c(  iisideration  of  the  price  fixed  by  it.    So  that,  it  would  seem  to 
follow  as  a  neccsi&ary  consequence  of  these  premises  that  an  action 
against  the  company  for  a  failure  to  transmit  or  deliver  a  telegram 
muse  be  grounded  upon  the  breach  of  the  contract  obligation.    The 
measure  of  damage.^  that  may  be  recovered  for  a  breach  of  the  con- 
tract are  those  that  fiow  directly  from  the  breach  and  are  the  proxi- 
mata  result  of  it,  and  they  may  be  to  the  feelings  as  well  as  to  the 
property.     (Western  Union  Tel.  Co.  v.  VanCleave,  107  Ky.,  464.)     The 
dama(;e5«  for  the  failure  to  deliver  a  telegram  are  not  an  injury  to 
the  person  In  the  meaning  of  section  2516,  supra.    This  section  con- 
templates a  phyt  ical  Injury  to  the  person.  Ordinarily,  actions  brought 
under  thi.«  section  sound  in  tort,  and  are  not  distinctly  based  upon 
a  contractual  relation,  although  the  tort  may  have  its  origin  in  such 
relation.    To  illustrate:  when  a  common  carrier  undertakes  to  trans- 
port a  passenger,  n  contract  relation  is  entered  into,  and  yet  if  the 
passenger   is   injured,   a  tort   has   also   been   committed   that   is   an 
injury  to  the  person.    And  as  the  injury  to  the  person  rather  than 
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the  breach  of  the  contract  is  usually  the  foundation  of  the  claim 
for  damages,  it  has  been  held  that  this  statute  applies  to  actions 
tj  recover  damages  for  injuries  to  the  person,  although  the  injury 
results  pilmarily  from  the  breach  of  the  contract  by  the  carrier 
tn  failing  to  safely  transport  the  passenger. 

A  question  in  all  respects  like  this  was  presented  to  the  court  in 
Menifee  v.  Alexrnder,  21  Ky.  Law  Rep.,  980.  There,  Menifee  brought 
suit  against  Alexander,  a  physician,  to  recover  damages  for  alleged 
malpiactice — the  only  question  in  the  case  being  whether  the  one- 
year  statute  or  the  flve-year  statute  applied  to  the  action,  it  being 
admit *e.l  that  it  was  barred  if  the  former  statute  controlled.  In 
coubidering  the  case  the  court  said: 

"The  phrase  *an  action  for  an  injury  to  the  person  of  the  plain- 
tiff' in  section  2516  refers  to  those  cases  where  the  personal  in- 
Jury  is  the  gist  of  the  action,  such  as  actions  for  assault  and  battery 
and  the  like.  If  a  druggist  should  sell  a  man  poison  for  a  harm- 
less medicine,  a  suit  for  damages  therefor  would  not  be  an  action 
for  Injury  to  the  person  although  great  suffering  or  loss  of  health 
had  resulted  therefrom.  The  limitation  to  an  action  against  a  phy- 
sician for  improperly  treating  his  patient  is  the  same  as  that  in  a 
like  action  against  an  attorney,  a  teacher  or  a  mechanic,  for  negli- 
gence iu  the  discharge  of  a  duty  assumed  by  them." 

And  it  was  held  that  the  cause  of  action  had  its  origin  in  a  breach 
of  duty  committed  by  Alexander,  who,  in  undertaking  to  afford 
medical  treatment  to  Menifee,  impliedly  undertook  that  he  was  rea- 
sonably well  qualified  to  perform  the  service  and  that  his  failure  to 
exercise  rea'sonable  skill  was  a  violation  of  a  contract  duty  that  he 
assumed. 

It  is  concede  by  counsel  for  appellant  that  this  case  is  conclusive 
of  the  question  under  consideration  if  it  should  be  adhered  to.  Al- 
though the  reasoning  of  this  opinion  and  the  conclusion  reached, 
is  vigorously  attacked  as  unsound,  a  re-examination  of  the  question 
satisfies  us  of  its  correctness.  The  conclusion  reached  naturally 
follows  fiom  the  well  grounded  assumption  that  the  cause  of  action 
originated  in  a  breach  of  duty  flowing  from  a  contract  relation,  and 
the  reFUltlng  damage  had  its  foundation  in  the  contract  rather  than 
in  the  injury  to  the  person. 

In  respect  to  the  suggestion  that  appellee  was  guilty  of  such  con- 
tributory negligence  as  would  defeat  a  recovery  im  failing,  upon  re- 
ceipt of  the  telegram,  to  telegraph  the  family  of  his  sister  requesting 
them  to  postpone  the  funeral  until  he  could  reach  Williamsburg,  we 
may  say  that  although  appellee's  cause  of  action  was  complete  when 
the  company  negligently  failed  in  reasonable  time  to  deliver  to  him 
the  telegram,  it  was  yet  his  duty  to  minimize  the  damages  if  he 
could  reasonably  have  done  so.  The  rule  is  that  where  an  injured 
party  finds  that  a  wrong  has  been  perpetrated  on  him,  he  should  use 
all  reasonable  means  to  arrest  the  loss.  He  can  not  stand  idly  by  and 
permit  the  loss  to  increase,  and  then  hold  the  wrong-doer  liable 
for  the  loss  which  he  might  have  prevented.  It  is  only  Incumbent 
upon  him,  however,  to  use  reasonable  exertion  and  reasonable  ex- 
pense; and  the  question  in  such  cases  is  always  whether  the  act  was 
a  reasonable  one,  having  regard  to  all  the  circumstances  of  the 
particular  case.  (13  Cyc,  71:  Tradewater  Coal  Co.  v.  Lee,  24  Ky. 
Law  Rep.,  215;  Illinois  Central  R.  Co.  v.  Gheem,  23  Ky.  Law  Rep.. 
1952.)  And  this  principle  applies  to  actions  for  damages  against 
telegraph  companies  for  the  failure  to  deliver  a  telegram  as  well  as 
to  other  actions  for  breach  of  contract.  (Western  Union  Tel.  Co.  v. 
Matthews,  24  Ky.  Law  Rep.,  3.) 

If  appellee,  after  receiving  the  telegram,  could,  by  the  exercise 
of  01  dinar/  care,  have  secured  a  postponement  of  the  funeral,  it  was 
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hib  duty  to  have  done  so.  This  well-settled  principle  of  law,  how- 
ever, is  not  applicable  to  the  facts  of  this  case.  When  appellee  re- 
ceived the  telegram  it  was  too  late  to  have  sent  a  message  requesting 
the  postponement  of  the  funeral,  and  therefore,  he  was  not  guilty 
of  negligence  in  failing  to  take  this  action.  It  was  not  within  his 
power,  in  the  exercise  of  ordinary  care  and  prudence,  to  have  mini- 
mized the  damages. 

Finding  no  prejudicial  error,  the  judgment  of  the  lower  court. is 
affirmed. 


C,  N.  O.  &  T.  P.  RY.  CO.  V.  LORTON. 
(Filed  June  5,  1908 — Not  to  be  reported.) 

1.  Railroads — Duty  of  With  Reference  to  Its  Coaches,  Windows  ajid 
So  On — Falling  of  Window — Injury  to  Passenger — ^It  is  the  duty  of 
railroad  companies  to  keep  their  coaches,  including  its  windows  and 
doors,  in  proper  condition.  The  question  as  to  the  falling  of  the 
window  on  appellee's  hand  was  a  simple  one  of  fact,  submitted  to 
the  jury  in  such  manner  that  they  could  not  mistake  the  law  ap- 
plicable to  the  case. 

2.  Continuance — Bill  of  Exceptions — The  record  does  not  disclose, 
except  the  affidavit  made  in  connection  with  the  motion  for  a  new 
trial,  that  a  continuance  was  asked  because  of  the  absence  of  a 
witness,  therefore,  it'  can  not  be  said  what  error  was  made  in  this 
respect.  But  it  appears  that  the  necessary  steps  to  procure  the 
attendance  of  the  witness  were  not  taken. 

O.  H.  Waddle  &  Son  and  John  Galvin  for  appellant 
W.  M.  Catron  and  Morrow  &  Morrow  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

Appellee,  who  was  a  passenger  upon  one  of  appellant's  trains, 
brought  this  action  to  recover  damages  sustained  by  reason  of  a 
window  in  the  car,  in  which  she  was  riding,  falling  upon  her  hand. 
The  defense  of  the  company  was  a  traverse,  and  a  plea  of  contri- 
butory neglect.  Upon  a  trial  before  a  jury,  appellee  was  awarded 
$325,  an.l  judgment  for  this  amount  was  rendered  against  the  com- 
pany. A  reversal  is  asked  for  reasons  that  will  be  noticed  in  the 
course  of  the  opinion. 

Appellee,  a  lady  of  middle  age,  took  passage  at  Junction  City  for 
Buinslde.  She  testifies  that  when  she  took  a  seat  in  the  coach,  the 
window  by  which  she  was  seated,  was  up.  After  a  time  the  window 
fell  and  was  raised  by  a  passenger  in  the  coach.  Presently  it  fell 
again,  when  it  was  again  raised  by  appellee*s  son.  In  a  short  time 
it  again  fell,  and  appellee's  hand,  being  under  it,  was  seriously 
bruised  and  injured.  Appellee  was  not  an  experienced  traveler — 
Indeed  she  testifies  that  she  had  never  ridden  on  a  train  before  this 
time,  and  as  the  day  was  warm  and  the  country  new  to  her,  she 
desired  the  window  kept  open  for  her  convenience  and  comfort, 
and  also  that  she  might  better  view  the  country  through  which  she 
train  wa<(  passing.  There  is  a  sharp  conflict  in  the  evidence  as  to 
whether  the  accident  happened  between  Junction  City  and  Somer- 
set, o*:  between  Somerset  and  Bumside.  The  witnesses  for  ai>- 
pellant  company  testified  that  it  happened  before  the  train  reached 
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Somerset;  while  appellee  and  her  witnesses  say  it  occurred  after  leav- 
ing S'imeiset,  and  between  that  point  and  Burnside.  We  do  not, 
however,  regard  it  as  material  whether  the  injury  happened  between 
Junction  City  and  Somerset,  or  between  Somerset  and  Burnside. 
Although  counsel  for  appellant  insist  in  their  brief  that  appellee  and 
her  wUnf.&Fes  placed  the  accident  between  Somerset  and  Burnside, 
becauB*;  the  company  had  present  at  the  trial  the  trainmen  who  were 
in  charge  between  Junction  City  and  Somerset,  but  who  left  the 
train  at  Somerset,  when  it  was  talcen  in  charge  by  a  new  crew. 

The  amount  of  the  verdict  is  not  seriously  complained  of,  although 
it  is  strenuously  urged  that  appellee  was  not  entitled  to  recover 
anything?,  because  her  injury  was  the  result  of  such  contributory 
negligence  upon  her  part  as  that  it  should  defeat  a  recovery.  The 
plei  of  contributory  negligence  is  based  upon  the  evidejice  of  appellee 
as  well  as  other  witnesses,  who  testified  that  the  widow  had  twice 
fallen  in  the  presence  of  appellee  before  her  hand  was  injured.  The 
fact,  however,  that  the  window  had  twice  fallen,  and  that  there- 
after appellee  had  it  raised  and  placed  her  hand  under  it,  did  not 
in  oui  opiriioii.  constitute  such  negligence  per  se  as  would  deny  a 
recovery.  Whether  it  was  negligence  or  not,  on  the  part  of  appel- 
lee?, after  she  discovered  that  the  window  would  not  remain  up,  to 
havo  it  ri-ihed  and  place  her  hand  in  a  position  so  that  the  window 
might  fall  upon  it,  was  a  question  of  fact  for  the  jury  to  pass  upon. 
It  is  the  duty  of  "a  railway  company  to  keep  and  maintain  its  passen- 
ger coaches,  including  the  windows  and  doors,  in  a  reasonably  safe 
condition  for  the  safety,  convenience  and  comfort  of  passengers; 
and  the  failure  upon  its  part  to  discharge  this  duty  renders  it  liable 
in  damages  to  any  passenger  who  suffers  injury  as  a  direct  result 
of  such  failure  unless  the  passenger  is  guilty  of  such  neglect  as 
will  defeat  a  recovery.  Although  the  window  had  twice  fallen,  ap- 
pellee might  have  believed  it  would  not  fall  again— especially  when 
her  son,  who  raised  it  the  second  time,  said  that  it  would  not  again 
fall. 

Cotnplaint  is  also  made  that  the  court  erred  in  refusing  to  grant 
a  continuance  on  account  of  the  absence  of  William  Doyle,  an  im- 
portant and  material  witness  for  appellant.  The  record  does  not 
disclose,  except  in  an  affidavit  made  in  conection  with  the  motion  for 
a  new  trial,  that  a  continuance  was  asked  on  account  of  the  absence 
of  this  witness.  Therefore,  we  can  not  say  what  error,  if  any.  was 
committed    in    this    particular. 

If  the  appellant  desired  the  presence  of  Doyle  as  a  witness,  it 
should  have  taken  the  usual  and  necessary  steps  to  procure  his  at- 
tendance; and  failing  in  this,  have  asked  a  continuance  on  account 
of  his  absence,  or  asked  to  have  read  an  affidavit  containing  the  state- 
ments he  would  make  if  placed  upon  the  witness  stand.  We  are 
informed  in  the  brief  of  counsel  for  appellant,  that  the  reason  none 
of  these  preliminary  steps,  so  well  known  by  counsel  for  appellant 
to  be  necessary,  were  not  taken  is,  that  he  was  misled  by  some  agree- 
ments made  with  counsel  for  appellee.  But  in  the  absence  of  anything 
in  the  record  to  support  the  statements  contained  in  the  brief,  we 
can  not  assist  counsel  out  of  the  difficulty  in  which  his  reliance  upon 
the  courtesy  he  supposed  opposing  counsel  would  extend  has  placed 
him. 

Misconduct  of  the  jury  and  of  counsel  for  appellee  is  also  relied 
upon,  but  we  find  nothing  in  the  record  indicating  that  either  the 
jury  or  counsel  were  guilty  of  any  misconduct. 

The  only  exception  contained  in  the  record  is  in  respect  to  the 
instructions  of  the  court,  and  this  is  not  well  founded.  The  instruc- 
tions informed  the  jury  in  substance,  that  it  was  the  duty  of  appel- 
lant to  keep  its  railway  passenger  coach  in  a  reasonably  safe  condl- 
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tlon,  and  to  use  ordinary  care  to  prevent  Injury  to  Its.  passengers— 
but  that  they  should  find  for  the  company  unless  they  believed  from 
the  evidence  that  the  window  that  fell  upon  plaintiff's  hand  was  de- 
fective,  and  known  to  be  so  by  the  company,  or  might  have  been 
known  to  it  by  the  use  of  ordinary  care.  And  further  that  they 
should  find  for  it  if  they  believed  that  before  the  window  fell  the 
plaintiff  knew  of  its  defective  condition.  It  will  thus  be  seen  that 
the  issues  of  fact  as  well  as  of  law,  were  very  simple,  and  the  real 
issue  in  the  case  was  submitted  to  the  jury  in  such  a  manner  that 
they   could   not  mistake   the   law   applicable   to   the  case. 

Finding  no  error  in  the  record  the  judgment  must  be  affirmed. 


BURDETT  V.  MULLINS'  EX'TX.  - 
(Filed  June  4,  1908— Not  to  be  reported.) 

1.  Verdicts — ^Instructions — Failure  to  Instruct — It  is  a  rule  of  the 
Court  of  Appeals  not  to  reverse  a  case  for  the  failure  of  thie  lower 
court  to  give  an  instruction  which  the  appellant  did  not  ask,  where 
the  instructions  which  the  court  gave  are  correct  as  far  as  they  go. 

2.  Same — Against  Weight  of  Evidence — Credibility  of  Witnesses — 
While  the  verdict  seems  to  be  against  the  weight  of  the  evidence, 
the  credibility  of  the  witnesses  is  peculiarly  lor  the  jury,  there 
was  some  evidence  to  support  the  verdict  if  they  believed  the  wit- 
nesses, and  this  was   a  question   for  them  to  determine. 

J.  Alexander   Chiles  for  appellant. 

Appeal  from   Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge   Hobson,  affirming. 

Amy  Allison  was  the  grandmother  of  Joshua  Burdett's  wife:  she 
lived  in  a  house  belongiug  to  him  in  Lexington,  Kentucky,  and  for 
the  last  year  of  her  life  was  nursed  by  Anna  Mullins,  her  health 
being  infirm  especially  during  the  last  few  months  of  her  life.  She 
died  in  February,  1906.  On  September  15,  1906,  Anna  Mullins 
brought  this  sMit  against  Joshua  Burdett,  charging  that  he  had  em- 
ployed her  to  take  care  of  Amy  Allison  as  long  as  she  lived  and 
had  agreed  to  pay  her  a  reasonable  price  for  her  services,  the  agree- 
ment being  made  in  February,  1905;  that  her  services  were  rea- 
sonably worth  $200,  for  which  she  prayed  judgment.  The  defend- 
ant by  his  answer,  in  substance  alleged  that  he  made  the  contract 
with  Anna  Mullins  in  February,  1906,  and  only  a  short  time  before 
Amy  Allison  died.  He  also  alleged  that  after  the  death  of  Amy 
Allison,  he  had  turned  over  her  personal  property  to  Atina  Mullins 
and  she  had  accepted  it  in  full  of  her  services.  He  also  pleaded  that 
Amy  Allison  drew  a  pension  and  had  other  moneys  which  Anna 
Mullins  had  received  and  which  more  than  paid  her  for  such  ser- 
vices as  she  rendered.  On  the  trial  before  a  jury  there  was  a  ver- 
dict and  judgment  for  Anna  Mullins  for  the  amount  she  claimed; 
and  the  defendant  appeals.  During  the  pendency  of  the  appeal 
Anna  Mullins  died,  and  the  case  has  been  revived  against  her  exec- 
utrix. 

The  instructions  which  the  court  gave  on  the  trial  submitted  to 
the  jury  the  question  whether  Burdett  had  employed  Anna  Mullins 
to  take  care  of  Amy  Allison  and  whether  what  she  had  received  was 
of  value  more  or  less  than  her  services.  The  instructions  seem  to 
be  correct  and  our  attention  has  not  been  called  to  any  defect  in 
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them.  The  defendant  did  not  ask  any  other  Instruction  on  the  trial. 
Our  rule  is  not  to  reverse  a  case  for  the  failure  of  the  court  to  give 
any  instruction  which  the  appellant  did  not  ask,  where  the  instruc- 
tions which  the  court  gave  are  correct  as  far  ap  they  go. 

The  chief  complaint  on  the  appeal  is  that  the  verdict  is  palpa- 
bly against  the  evidence.  The  verdict  seems  to  be  against  the 
weight  of  the  evidence;  but  the  credibility  of  the  witnesses  is  pecu- 
liarly for  the  Jury.  They  saw  and  heard  the  witnesses  and,  on  the 
whole  case,  we  can  not  say  that  their  finding  is  palpably  against 
the  evidence.  There  Is  abundant  evidence  in  the  case  to  support 
the  verdict,  if  the  Jury  believed  the  witnesses,  and  whether  they 
would  credit  this  or  that  witness,  was  peculiarly  a  question  for  them 
to  determine. 

Judgment  affirmed. 


McCAULEY  V.  TWYMAN,  &c. 
(Filed   June   5,   1908— Not  to   be   reported.) 

1.  Passway — Long  Use — Presumption  of  Right — ^Where  a  passway 
has  been  used  without  interruption  for  a  long  number  of  years,  the 
presumption  will  be  indulged  that  its  use  is  a  matter  of  right. 

2.  Same — Adjoining  Lands — Agreed  Passway — Long  Recognized — 
Effect — Where  two  brothers  owning  adjoining  tracts  of  land,  in  order 
to  straighten  their  lines,  made  a  passway  between  them,  each  sur- 
rendering to  the  other  a  parcel  of  land  on  his  side  of  the  passway, 
and  so  recognized  the  passway  as  their  dividing  line  for  forty  years, 
such  passway  controls,  and  their  fences  should  be  adjusted  accord- 
ingly. 

W.  T.  Lalferty  for  appellant. 

J.  J.  Osborne  for  appellees. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judg^  Carroll,  affirming. 

The  appellees  in  this  action  averred  that  they  were  entitled  to  a 
passway  from  their  lands  to  the  Venus  turnpike,  and  that  the  appel- 
lant, McCauley,  had  erected  a  fence  in  the  passway,  the  fence  at 
some  places  being  in  the  center  thereof;  so  that  the  use  of  it  was 
entirely  obstructed.  They  asked  a  mandatory  injunction  requiring 
appellant  to  remove  his  fence  to  a  point  ten  feet  west  of  the  center 
of  the  passway.  Upon  hearing  the  case,  the  court  granted  the  relief 
sought  and  McCauley  appeals. 

The  land  owned  by  McCauley  on  the  west  side  of  the  passway, 
and  was  formerly  owned  by  Daniel  Taylor.  The  land  now  owned 
by  appellees  lies  on  the  east  side  of  the  passwa/,  and  was  formerly 
owned  by  Jacob  Taylor.  Jacob  Taylor  and  Darhel  Taylor  are  very 
old  men  and  brothers.  Many  years  ago,  and  when  each  of  them 
owned  the  land  now  owned  by  appellant  and  appellees,  they  opened 
a  passway  on  the  line  between  their  lands,  so  that  they  might  have 
access  to  and  from  the  turnpike.  The  agreement  as  to  the  passway 
was  not  in  writing,  but  there  is  ample  evidence  that  it  was  used  by 
the  Taylors,  and  by  persons  going  to  and  from  the  road  to  their 
places,  as  well  as  by  other  persons,  for  as  much  as  forty  years 
before  appellant  erected  his  fence.  The  passway  was  well  defined, 
and  the  use  of  it  in  places  had  made  a  cut  in  the  ground  as  much 
as  two  feet  deep. 
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Wlien  the  agreement  between  the  Taylor  brothers  was  made  in 
reference  to  the  passway,  Daniel  Taylor,  the  main  body  of  whose  land 
was  situated  on  the  west  side  of  the  passway,  owned  a  few  acres  on 
the  west  side  of  it;  and  Jacob  Taylor,  the  main  body  of  whose  land 
was  on  the  east  side  of  the  passway,  owned  a  few  acres  on  the  west 
side  of  it.  In  order  that  the  land  of  each  might  be  in  one  tract, 
and  no  part  of  it  separated  from  the  other  by  a  road  or  passway,  an 
exchange  was  made,  by  which  Daniel  Taylor  took  the  small  piece 
of  land  owned  by  Jacob  Taylor  that  lies  on  the  west  side  of  the 
passway,  and  Jacob  Taylor  got  the  piece  of  land  owned  by  Daniel 
situated  on  the  east  side  of  the  passway.  So  that,  after  this  ex- 
change was  made,  all  of  the  land  of  Daniel  Taylor  was  on  the  west 
side,  and  all  the  land  of  Jacob  Taylor  on  the  east  side  of  the  pass- 
way,  which  was  the  line  between  their  farms.  There  was  no  writ- 
ten evidence  of  this  exchange  of  land  between  these  brothers.  As 
Jacob  Taylor  was  91  years  old  when  his  deposition  was  taken  in 
this   case,   said: 

"Me  and  Daniel  Taylor  never  exchanged  any  land,  but  the  one 
time,  and  then  I  owned  a  little  piece  on  the  west  side  of  the  road 
and  he  owned  a  little  piece  on  the  east  side  of  the  road,  and  we 
swapped  land,  and  the  reason  why  we  swapped,  I  will  tell  you: 
This  land  was  too  little  to  fence  up  or  do  anything  with,  the  land 
that  I  owned  on  the  west  side  of  the  road;  and  the  same  way  with 
him;  and  when  we  made  that  swap,  he  took  possession  of  my  land 
and  I  took  possession  of  his;  and  the  next  thing  we  made  this  road 
the  line  and  the  outlet  there,  and  I  said,  'Daniel,  I  will  keep  every- 
thing out  of  the  way  of  the  road  on  the  east  side  and  you  muat 
keep  everything  out  on  the  west  side,'  and  we  agreed  to  that  and 
stood  to  it." 

McCauley,  when  he  bought  the  land  formerly  owned  by  Daniel 
Taylor,  had  notice  of  this  agreement — the  deed  conveying  the  land 
to  him  reciting:  "To  have  and  to  hold  the  same  with  all  the  ap- 
purtenances thereunto  belonging;  and  the  first  party  hereby  cove- 
nants with  the  second  party  that  the  land  so  conveyed  is  free  and 
unencumbered,  and  that  they  will  forever  warrant  and  defend  the 
same  against  all  claims  whatever;  except  that  part  which  lies 
Inside  of  the  aforesaid  boundary,  and  on  the  east  side  of  the  Ridge 
road,  which  part  is  now  in  the  possession  of  Jacob  Taylor,  on  ac- 
count of  a  trade  or  exchange  of  land  made  by  said  Taylor  and  D. 
Taylor."  This  reference  in  his  deed  is  to  the  exchange  of  land 
made  between  Jacob  and  Daniel  Taylor,  before  mentioned,  of  which 
there  was  no  record;  and  the  "ridge  road"  mentioned  is  the  passway. 
This  passway  was  originally  opened  from  the  Venus  turnpike,  at  that 
time  a  dirt  road,  to  what  was  known  as  the  Reese  pike,  a  distance 
of  some  two  miles.  A  part  of  this  old*  passway  between  these  two 
roads  was  closed  many  years  ago,  and  is  not  involved  in  this  contro- 
versy. 

McCauley  relies,  with  considerable  earnestness,  upon  a  compromise 
made  between  him  and  one  E.  D.  Fryman,  by  which,  according  to 
his  contention,  it  was  agreed  he  should  have  the  right  to  erect  his 
fence  in  the  passway.  That  a  compromise  of  this  nature  was  made 
is  vigorously  disputed,  and  upon  this  controverted  question  of  fact, 
we  are  not  disposed  to  hold  that  the  chancellor  .erred  in  holding 
that  this  compromise  did  not  have  the  effect  of  authorizing  McCauley 
to  take  possession  of  the  passway.  The  chancellor  did  not  in  terms 
express  an  opinion  about  the  effect  of  this  alleged  compromise,  but 
it  is  manifest  that  he  did  not  regard  it  as  a  serious  obstacle  in  the 
way  sf  granting  the  relief  asked  for  by  appellees. 

There  is  also  some  evidence  that  after  McCauley  placed  his  fense 
in  the  passway,  appellees,  in  going  to  the  turnpike,  traveled  over  the 
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land  of  Jacob  Taylor;  and  the  point  is  made  that  the  fact  they 
did  this  was  a  recognition  of  the  existence  of  the  compromise  relied 
one  by  McCauley,  but  appellees,  in  response  to  this  argument,  say  that 
they  went  over  the  land  of  Taylor  by  his  permission,  and  because 
it  was  the  only  available  route  ^hey  had.  It  has  been  frequently 
announced  by  this  court  that,  when  a  passway  has  been  used  without 
interruption  for  a  long  number  of  years,  the  presumption  will  be 
indulged  that  its  use  is  a  matter  of  right.  In  this  case  the  evidence  is 
overwhelming  that  this  passway  was  used  without  interruption  by 
the  vendors  of  appellee  for  as  much  as  forty  years.  And  at  the  time 
McCauley  bought  from  Daniel  Taylor,  he  must  have  known  of  the 
existence  of  this  road.  Indeed,  the  language  before  quoted,  taken 
from  the  deed  conveying  the  land  to  him,  Jeavcs  no  room  to  doubt 
that  he  had  actual  knowledge  of  its  existence  at  the  time  of  his 
purchase.  The  evidence  is  not  sufficient  to  warrant  us  in  adjudg- 
ing in  opposition  to  the  opinion  of  the  chancellor  that  the  compro- 
mise depended  upon  deprived  appellees  of  the  right  to  this  way. 

It  is  also  pointed  out  that  the  court  erred  in  ordering  appellant 
to  move  his  fence  ten  feet  from  the  center  of  the  road.  The  evidence 
Is  not  clear  as  to  the  width  of  the  passway,  but  there  is  evidence 
that  in  some  places,  appellant's  fence,  which  was  irregularly  built, 
was  nine  feet  east  of  the  center  of  the  passway,  and  at  other  places 
a  less  distance.  Under  the  facts  we  can  not  say  that  it  was  error 
to  require  him  to  move  his  fence  ten  feet  from  the  center  of  the 
road. 

The  judgment  of   the   lower  court  must   be   affirmed. 


SCHNEIDERHAHN'S  GUARDIAN  v.-  ZELLER,  &c. 

(Piled  June  4,   1908— Not   to  be  reported.) 

Wills — Devise  by  Husband  to  Wife — Estate  Devised — ConstructioD 
— A  husband  by  his  will  provided  that  "after  my  death,  when  all 
my  debts  are  paid,  I  give  and  bequeath  to  my  beloved  wife,  Catherine 
Zeller,  all  my  personal,  mixed  and  real  estate  of  which  I  may  be 
possessed  at  the  time  of  my  death  for  her  sole  use  and  benefit,  to  use 
the  same  for  her  and  her  children  as  she  may  see  proper."  Held — 
That  the  will  gives  the  testator's  wife  the  entire  estate  absolutely. 
The-  words  "to  use  the  same  for  her  and  her  children  as  she  may 
see  proper,"  do  not  restrict  the  widow's  interest  to  a  life  estate  in 
the  pic-perly  devised,  or  constitute  a  limitation  over. 

C.   H.   Shield  and  Camden  R.   McAter  for  appellant. 

Porcht  &  Field,  Kohn,  Baird  and  Sloss  &  Kohn  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second 
Division. 

Opinion  of  the  court  by  Judge  Settle,  affirming. 

John  Zeller  died  in  the  city  of  Louisville,  testate.  So  much  of  his 
will    as   requires   consideration,   reads   as    follows: 

"That  after  my  death,  when  all  of  my  just  debts  are  paid,  I  give 
ai»d  bequeath  to  my  beloved  wife,  Catherine  Zeller,  all  my  personal, 
mi>ed  and  real  estate  of  which  I  may  be  possessed  at  the  time  of  my 
death,  for  her  sole  use  and  benefit,  to  use  the  same  for  her  and 
her  children  as  she  may  see  proper.  And  I  appoint  my  wife,  Cath- 
erine Zeller,  executrix  of  this,  my  last  will  and  testament,  without 
security." 
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Thiri  action  was  brought  to  obtain  a  construction  of  the  will.  All 
the  children  and  grandchildren  of  the  testator  were  made  parties. 
The  Widow,  Catherine  Zeller,  survived  her  husband  several  years, 
bat  fi*oni  the  death  of  her  husband  until  her  own,  claimed  to  be 
the  sole  devisee  under  his  will  and  the  absolute  owner  in  fee  of  all 
the  eLtato  left  by  him.  She  also  left  a  will  by  which  she  undertook 
to  di£pose  of  the  property  held  by  her  under  her  husband's  will,  ex- 
cept such  portions  as  she  conveyed  by  deed  to  some  of  her  children 
beforo  her  death. 

Appellees,  Wm.  Zeller,  a  son  of  John  and  Catherine  Zeller,  and 
the  widow  and  children  of  Henry  Zeller,  deceased,  another  son, 
brought  this  action;  it  being  their  contention  that  the  widow  of  John 
Zeller  took  under  the  will  a  fee  simple  title  to  all  the  estate  devised. 
Th  3  other  children  of  the  testator  do  not  seem  to  disagree  with 
Wm.  J.  Zeller,  as  to  the  character  of  the  estate  Catherine  Zeller 
tion  denied  that  Catherine  Zeller  took,  under  the  will  of  John  Zel- 
took  under  the  will,  but  one  of  the  grandchildren,  the  appellant, 
Florence  Schneiderhahn,  an  infant,  together  with  her  guardian,  the 
Louisville  Trust  Company,  by  answer,  counter-claim  and  cross-peti- 
tion denied  that  Catherine  Zeller  toog,  under  the  will  of  John  2^1- 
ler,  a  fee  simple  title  to  the  estate  devised,  and  alleged  that  at 
most  she  took  only  a  life  estate  with  remainder  to  the  children  of 
heiself  and  John  Zeller,  and  that  her  attempted  disposition  of  the 
proj.eily  by  deed  and  will  was  unauthorized  and  void.  She  asked  that 
the  will  and  deed  made  by  Catherine  Zeller  be  set  aside,  and  the 
estat*.  divided  in  proper  ratio  among  tne  alleged  remaindermen  under 
the  will  of  John  Zeller,  of  whom  she  claimed  to  be  one,  as  heir 
at  law  of  her  mother,  who  was  a  daughter  of  John  Zeller. 

A  demurrer  was  filed  by  appellees  to  the  answer,  counter-claim 
and  CI OEi -petition  of  appellants  which  the  court  sustained,  and  ad- 
judged that  Catherine  Zeller  took  under  the  will  of  John  Zeller  a 
foo  simple  title  to  all  the  property  devised.  From  the  Judgment 
sustaining  the  demurrer  and  construing  the  will,  Florence  Schneider- 
hahn and  her  guardian  prosecute  this  appeal. 

We  are  of  opinion  that  the  construction  given  the  will  of  John 
Zeller  by  the  circuit  court  was  correct.  It  gives  the  testator's 
widow  the  entire  estate  absolutely  and  for  her  sole  use  and  benefit; 
The  words  "to  use  the  same  for  her  and  her  children  as  she  may 
see  proper"  do  not  restrict  the  widow's  interest  to  a  life  estate  in 
th  •  property  devised,  or  constitute  a  limitation  over.  There  is  no 
remainder  and  no  trust,  and  consequently  the  testator's  children 
take  no  interest.  The  will  was  written  and  the  testator's  death  oc- 
curred before  the  enactment  of  the  present  statute  with  respect  to 
the  property  rights  of  married  women,  and  the  language  used  in 
the  will  w^as  appropriate  to  create  a  married  woman's  separate  estate 
in  fee.  The  sentence  with  reference  to  the  use  of  the  property  by  the 
solo  devisee  was  merely  the  expression  of  the  testator's  expectatibn 
that  she  would  use  the  property  as  suggested,  and  was  therefore 
merely  a  recommendation  as  to  the  use  to  which  it  might  be  ap- 
plied;   nothing   more. 

"The  law  favors  the  vesting  of  estates.  In  cases  of  doubt,  it  favors 
a  fee  rather  than  a  less  estate,  and  an  estate  once  given  in  fee  will 
not  be  defeated  by  a  subsequent  provision  in  the  same  instrument 
limiting  it  to  a  smaller  estate  unless  the  language  of  the  instrument 
or  the  intention  of  the  testator  requires  it."  (McCauley  v.  Dale, 
108  S.  W.,  268;  Lee  v.  Moore,  29  Ky.  Law  Rep.,  495;  Baxter  v.  Isaacs, 
24  Ky.  Law  Rep.,  1618;  Moore  v.  Sleet,  113  Ky.,  600;  Wilson  v.  Bryan, 
90  Ky.,  482;    McAdams  v.  Norton,   25   Ky.  Law  Rep.,   1719.) 

In  Scott  v.  Scott's  Adm'r.,  32  Ky.  Law  Rep.,  464,  the  language 
used  by  the  testator  with  reference  to  a  devise  to  his  wife  was  "to 
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have,  to  hold,  and  to  use  as  she  may  wish/'  all  of  the  remainder 
of  his  estate  after  paying  his  debts.  In  construing  this  will  the 
court  said  that  under  Kentucky  Statutes,  section  2342,  words  of  in- 
heritance were  not  necessary  to  pass  the  fee;  that  the  language  used 
by  the  testator  indicated  his  intention  that  his  wife  was  to  have  all 
of  Ills  property  to  do  with  as  she  pleased,  and  no  intention  to  vest 
title  to  any  part  of  the  property  in  the  children. 

In  Cox  V.  Anderson,  24  Ky.  Law  Rep.,  721,  the  devise  was  to  the 
wife  of  all  the  testator's  estate  "To  have  and  to  hold  for  her  own 
use  and  benefit;  when  she  is  done  with  it,  I  give  to  Mt.  Zion  Church 
$1,000."  It  was  held  by  this  court  that  the  gift  of  the  fee,  precluded 
any  limitation  over,  and  that  the  bequest  to  the  church  was  unen- 
forceable. 

In  Fink  v.  Liesman,  18  Ky.  Law  Rep.,  710,  the  testator  gave  to 
his  widow  all  of  his  personal,  mixed  and  real  estate  during  her  life, 
with  full  power  and  authority  to  sell  it  if  she  saw  proper,  with  the 
proviso  that  what  might  be  left  at  her  death,  should  be  divided  amons 
his  children.  It  was  held  that  the  widow  took  the  estate  In  fee  and 
that  a  deed  executed  by  her  conveyed  a  good  title. 

In  Sale  v.  Thornsbury,  86  Ky.,  266,  the  will  devised  to  the  widow 
of  the  testator  an  estate  in  fee  with  the  request  that  if  she  married 
again,  she  would  see  that  the  interests  of  their  children  were  pro- 
tected. This  court's  construction  of  the  will  was  that  the  widow 
took  an  absolute  estate  free  of  any  trust  for  herself  or  the  chil- 
dren. 

To  the  same  effect  are  the  following  cases:  Enders  v.  Pascoe,  89 
Ky.,  17;  Webster  v.  Wathen,  97  Ky.,  318;  Igo  v.  Irvine,  24  Ky. 
Law  Rep.,  1165;  Goslee's  Adm'r  v.  Goslee's  Ex'or.,  29  Ky.  Law  Rep., 
654. 

The  most  recent  decision  of  this  court  on  the  question  involved 
is  Wood  V.  Wood,  32  Ky.  Law  Rep.,  408,  in  which  the  provisions  of 
the  will  and  the  intention  of  the  testator  were  very  similar  to  those 
In  the  case  at  bar.  The  court  held  that  it  was  the  intention  of  the 
testator  to  give  the  wife  an  estate  in  fee  and  that  the  precatory  or  re- 
commendatory words  connected  with  the  devise,  did  not  amount  to 
a  command  or  create  a  trust. 

Under  the  foregoing  authorities  and  others  that  might  be  cited, 
it  is  manifest  that  the  widow  of  John  Zeller  was  vested  with  a  fee 
simple  title  to  the  entire  estate  devised. 

Judgment  afilrmed. 


ASHER  &  HENSLEY  V.  HOWARD. 

(Filed  June  5,  1908— Not  to  be  reported.) 

This  action  on  two  notes  for  $660,  is  affirmed  on  the  evidence,  the 
court  holding  that  the  instructions  fairly  and  fully  presented  to  the 
jury  the  issues  as  made  by  the  pleadings  and  warranted  by  the 
proof. 

Cook   &  Jones  for  appellants. 

L.  D.  Lewis  and  N.  J.  Weller  for  appellee. 

Appeal  from  Leslie  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lasslng,  affirming. 

In  January,  1901,  appellee.  E.  S.  Howard,  sold  to  John  Slusher 
certain  standing  timber  for  $1,320.    At  the  same  time  that  this  sale 
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was  consummated,  Slusher  entered  Into  a  contract  with  appellants, 
Asber  &  Hensley,  by  which  they  were  to  pay  him  a  certain  price 
for  this  timber,  when  it  was  cut  and  delivered  in  the  log  at  desig- 
nated point:^  on  the  water.  Slusher  executed  hii^  notes  to  Howard 
for  the  purchase  price  and  Asher  &  Hensley  became  his  sureties 
thereon.  Howard  became  Slusher's  surety  to  appellants  on  the  con- 
tract whereby  he  agreed  to  cut  and  deliver  the  timber  within  a 
specified  time,  at  the  points  designated.  The  purchase  price  was 
evidencei!  by  two  notes,  one  for  $300,  due  in  three  months,  and  one 
for  1 1,320,  due  in  six  months.  The  note  for  |300  was  paid  at  matu- 
rity. 

When  the  note  for  |1,320  came  due,  it  was  not  paid.  Asher  & 
Hensley  called  upon  the  bank  and  discussed  this  note  with  them, 
and  an  arrangement  was  made,  by  which  it  was  agreed  between  the 
bank  and  Asher  &  Hensley,  that  two  notes  for  $660  each,  should  be 
prepared  and  forwarded  to  Slusher  and  Howard,  appellee,  with  the 
request  that  they  sign  them  as  principals.  Neither  Slusher  nor 
Howard  was  present  at  these  conversations.  The  notes  were  pre- 
pared by  the  cashier  of  the  bank,  as  agreed,  and  forwarded  to  Slusher, 
who  signed  them  and  procured  the  signature  of  appellee  thereto, 
and  returned  them  to  the  bank,  where,  after  they  had  been  signed 
by  Asher  &  Hensley,  they  were  received  by  the  bank,  in  payment 
for  the  old  note  for  $1,320,  and  that  was  delivered  up  to  Asher  & 
Hensley.  When  these  two  notes  for  $660  came  due,  they  were  paid 
by  Af>her  &  Hensley,  who  thereafter  brought  suit  against  Slusher 
and  appellee,  alleging  that  they  were  joint  principals  therein.  In 
the  netntlme,  Slusher  had  failed  in  business,  taken  the  benefit  of 
the  bankrupt  law  and  been  discharged.  His  discharge  was  pleaded 
and  the  case  was  dismissed  as  to  him.  Appellee,  denied  liability, 
pleaded  the  original  transaction,  and  alleged  that  he  had  signed 
the  two  notes  merely  as  an  accomodation  to  Asher,  Hensley  and 
Slusher,  and  at  the  request  of  the  bank,  and  had  not  intended,  as 
between  himself  and  the  other  parties  named,  to  be  bound  for  the 
payment  thereof.  The  reply  admitted  the  original  transaction,  as 
alleged  in  the  answer,  denied  that  the  two  notes  were  renewals  of  the 
$1,320  note,  or  intended  as  such,  but  were  obligations  on  the  part 
of  Slusher  and  appellee,  made  and  entered  into  for  the  purpose  of 
securing  to  Slusher  time  within  which  to  execute  his  contract  and 
also  to  prevent  the  bank  from  suing  appellee  on  hts  guaranty.  Issue 
was  thus  Joined  on  the  question  as  to  whether  or  not  appellee  was 
a  joint  principal  with  Slusher  on  the  notes  in  question,  or  an  ac- 
commodation endorser  for  the  benefit  of  Slusher  and  Asher  and  Hen- 
sley. On  a  trial  of  this  question  before  a  jury,  a  verdict  was  return- 
ed in  favor  of  appellee  and  tc  reverse  this  Asher  &  Hensley  have 
appealed. 

The  evidence  intrcduced  on  the  trial  consisted  of  the  testimony 
of  the  parties  to  these  contracts  and  that  of  the  cashier  of  the  bank. 
It  WAS  shown  that  at  the  time  the  note  for  $1,320  fell  due,  Slusher 
had  made  no  default  in  his  contract  with  appellants  for  cutting  and 
delivering  the  timber  to  them,  although  they  testified  that  at  that 
time  they  feared  he  was  going  to  do  so,  and  for  this  reason  they 
were  unwilling  to  pay  the  note,  but  wanted  appellee,  Howard,  as 
he  had  guaranteed  that  Slusher  would  faithfully  and  in  the  time 
provided  for  in  the  contract,  cut  and  deliver  the  timber  in  question 
to  sign  the  notes  as  principal  along  with  Slusher,  and  stated  to  the 
cashier  of  the  bank  that  if  this  was  done  they  would  sign  them  as 
sureties.  The  cashier  of  the  bank  testified  that,  under  the  direction 
of  appellants,  he  prepared  and  forwarded  the  two  notes  in  suit  to 
Slusher,  and  Slusher  testified  that  he  signed  them  and,  with  some 
fllfflculty,  procured  the  signature  of  appellee  thereto.    At  this  time, 
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Slusher,  not  being  In  default  with  his  timber,  appellee  was  In  no 
wise  liable  to  appellants  by  reason  of  his  suretyship  on  the  tim- 
ber contract.  He  testifies  positively  that  when  he  signed  the  notes 
he  did  so  believing  that  they  were  being  executed  for  the  purpose 
of  lenewhig  the  note  for  ^1,320,  and  that  in  so  doing  he  was  merely 
accomodating  Slasher  and  appellants  by  extending  the  date  of  pay- 
ment. Thip  money  roi'resented  the  purchase  price  of  his  own  tim- 
ber, and  it  is  not  reasonable  to  suppose  that  he  was  voluntarily  obli- 
gating himself  to  pay  for  appellants  and  Slusher  |1,320,  which  they 
0¥'ed  to  him. 

Appellant'^  testified  that  when  they  signed  the  two  notes  for  $660 
each,  it  wan  with  the  uuderstandiug  that  they  were  to  become  sure- 
ties merely  on  same,  v/hereas  appellee  testified  that  when  he  signed 
them  it  was  with  the  understanding  that  he  was  doing  so  as  an  ac- 
comodation mak(r  for  the  benefit  of  appellants  and  Slusher.  If  pre^ 
sumptions  arc  to  be  indulged  in,  the  latter  is  more  reasonable  than 
the  former,  and  the  jury  no  doubt  saw  it  in  this  light. 

Appellants  complaiii  especially  of  the  instructions  given  by  the 
court,  which  arc*  as  follows: 

"1.  You  shall  find  for  the  defendant,  E.  S.  Howard,  unless  you  shall 
believe  fron:  the  evidence  that  the  defendant,  E.  S.  Howard,  and 
John  Slurber,  as^  principals,  and  the  plaintiffs,  Asher  &  Hensley,  as 
sureties  for  the  said  Howard  aui  Slusher,  executed  the  two  notes 
named  in  the  p^'tition  and  shall  further  believe  from  the  evidence 
that  said  Asher  &  Hensley  as  such  sureties,  if  you  shall  believe 
from  the  evidence  they  were  sureties,  paid  said  notes,  in  which 
event  you  will  find  for  the  plaintiffs  the  sum  of  $1,320,  with  interest 
from  February  6,  1902.  subject  to  a  credit  of  $24.16,  August  23.  1902, 
ana  $519.39,  July  1,  1903. 

"2.  If.  however,  you  shall  believe  from  the  evidence  that  the  de- 
fendant, E  S.  Howard,  signed  said  notes  as  an  accomodation  maker 
for  Ashe-.'  &  Henrley,  you  will  find  for  the  defendant." 

These  instiurtions  are  not  subject  to  the  criticisms  made  of  them, 
but  fairly  and  fully  presented  to  the  jury  the  issues  as  made  by  the 
pleadings   and  warranted  by  the  proof. 

Ferceivii.g  ro  eiror  prejudicial  to  the  substaiitial  rights  of  appel- 
lants, tho  Judgment  is  affirmed. 


MILLER  V.  RITTER  LUMBER  COMPANY. 

(Filed  June  5,  1908— Not  to  be  reported.) 

Contracts — Action  for  Services — Evidence — In  this  action  by  appel- 
lant for  services  under  his  alleged  contract,  the  evidence  shows  that 
his  employment  was  not  for  a  fixed  length  of  time,  but  was  such  that 
might  be  terminated  at  will.  Therefore,  his  action  to  recover  for  ser- 
vices after  he  had  been  discharged  was  properly  dismissed. 

J.  S.  Cline  for  appellant. 

Auxier  &  Auxier  for  appellee. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  affirming. 

Appellant,  Robert  L.  Miller,  was  employed  by  the  appellee  company 
to  assist  in  abstracting  titles  to  certain  properties  in  Buchanan  coun- 
ty, Virginia.    After  he  had  been  engaged  some  three  months  or  more 
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in  this  work,  he  was  discharged  by  the  company,  whereupon,  he  filed 
tnis  suit,  seeking  to  recover  of  the  company  $650.00  for  five  months' 
services  and  expenses,  alleging  that  he  had  been  employed  by  the 
appellee  company  for  eight  months  at  the  agreed  price  of  1100.00  per 
month  for  his  services  and  $30.00  per  month  for  his  expenses.  The 
company  denied  liability,  admitted  the  employment  but  denied  that  it 
was  lor  any  specified  time.  Proof  was  taken  by  deposition,  and  the 
case  tried  by  the  court,  by  agreement,  without  the  intervention  of  a 
Jury,  and  the  trial  judge  found  for  appellee  and  dismissed  appellant's 
petition.    We  are  asked  to  review  his  finding  and  judgment. 

The  sole  question  in  the  case  is,  was  the  employment  for  a  fixed  and 
definite  time  or  was  it  such  an  employment  as  either  could  terminate 
at  will?  But  two  witnesses  have  testified,  appellant  and  the  agent  of 
appellee,  with  whom  the  contract  was  made.  They  differ  as  to  the 
terms  of  the  contract,  appellant  Insisting  that  the  employment  was 
for  eight  months,  while  appellee's  agent  testifies  that  the  employment 
was  not  for  any  specified  length  of  time,  and  that  the  continuance  of 
the  employment  was  discretionary  with  either  party.  Certain  letters 
which  passed  between  them  are  filed  with  their  depositions.  In  one 
of  these  letters,  written  after  appellant  had  been  at  work  for  more 
than  a  month,  he  makes  this  Inquiry: 

**In  order  that  I  may  arrange  some  private  affairs  I  would  be  glad 
if  you  would  let  me  know  as  near  as  possible  how  long  you  think  the 
company  will  employ  me.  If  1  will  be  here  for  a  long  enough  time  to 
justify  it,  I  am  thinking  of  bringing  my  wife  here  and  keeping  house, 
as  getting  board  Is  such  an  item  and  so  unsatisfactory.  I  can  arrange 
to  get  a  furnished  house  and  would  like  to  hear  from  you  in  order  to 
notify  the  party  owning  same  as  to  whether  or  not  I  will  want  It." 

The  tone  and  tenor  of  this  letter  is  clearly  against  the  claim  and 
contention  of  appellant,  but  he  relies  upon  the  letter  written  lo  him 
in  response  to  this  Inquiry,  In  which  the  foUowlng  language  Is  used: 

"Replying  to  your  letter  In  reference  to  time  that  the  company  will 
need  your  services  in  Grundy.  It  Is  impossible  for  me  at  this  time  to 
determine,  for  the  reason  that  I  can't  determine  how  long  It  will  take 
you  and  Mr.  Litz  to  do  the  work  which  the  company  now  has  out- 
lined, and  when  you  are  through  this,  it  may  be  possible  that  some  oth- 
er work  will  be  developed.  It  is  the  purpose  of  the  company  to  continue 
investigation  of  all  Slate  Creek  tities  until  the  work  is  completed,  and 
also  to  complete  the  investigation  of  the  Knox  Creek  titles.  &c." 

The  foregoing  is  all  of  the  letter  in  question  that  is  pertinent  to  the 
issue.  We  are  of  opinion  that  it  does  not  support  the  theory  of  ap- 
pellant, but,  on  the  contrary,  that  it  shows  that  at  that  time  both  ap- 
pellant and  appellee's  agent  understood  his  contract  of  employment 
alike,  to- wit:  that  it  was  for  an  indefinite  period,  and  being  such, 
either  had  a  right  to  terminate  it  at  any  time  he  saw  fit,  without 
notice  or  cause.  (26  "Cyc,"  981,  li.  &  N.  v.  Offutt,  99  Ky.,  427,  and 
L.  &  N.  V.  Harvey,  99  Ky.,  157.) 

This  rule  is  not  at  all  in  conflict  with  that  announced  In  the  case 
of  Yellow  Poplar  Timber  Co.  v.  Rule,  20  Ky.  Law  Rep.,  200C.  In  that 
case  appellee  had  sustained  an  injury  while  in  the  employ  of  appellant 
company,  and  was  demanding  damages  for  such  injury,  and  the  com- 
pany, in  consideration  that  he  would  not  press  his  claim  for  damages, 
agreed  to  employ  him  at  the  rate  of  $2.50  per  day  so  long  os  it  was 
in  the  saw-mill  business  on  the  Ohio  river.  He  accepted  this  offer  and 
did  not  sue.  After  he  had  been  so  employed  by  the  company  until 
the  statute  of  limitation  had  run  against  his  claim  for  damages,  he 
was  discharged,  and  he  sued  for  breach  of  contract.  A  recovery  was 
had,  and  upon  appeal  this  court  held  that  a  recovery  was  nroper  as 
the  employment,  in  that  case,  was  not  for  an  indefinite  time  but,  within 
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the  understaading  of  the  parties,  was  for  a  definite  length  of  time  and 
was  capable  of  being  ascertained  within  a  reasonable  degree  of  cer- 
tainty. In  other  words  it  was  there  held  that  in  that  class  of  cases 
where  the  consideration  for  the  employment  is  paid  either  wholly  or 
in  part  in  advance  by  the  relinquishment  of  a  claim  for  personal  in- 
juries ihe  c(ntract  can  not  be  said  to  be  indefinite,  and  can  not  be 
terminated  at  the  will  of  the  employer  without  cause.  (Penn.  Com- 
pany V.  Dolan.,  6  Ind.,  109;  Harringtoa  v.  Kansas  City  Cable  R.  Com- 
pany, 60  Mo.,  223.)  Appellant's  contention  in  the  case  at  bar  is  not 
supported  by  the  case  of  Yellow  Poplar  Lumber  Company  y.  Rule. 

Appellant  admits  that  he  undertook  this  employment  upon  a  month's 
time  on  trial,  and  that  If  at  the  end  of  that  time  his  services  were  not 
satisfactory  to  appellee  then  they  might  be  terminated;  but  his  letter, 
written  after  the  expiration  of  that  time,  shows  conclusively,  to  our 
min4,  that  he  did  not  then  look  upon  his  contract  as  one  of  employ- 
ment for  any  fixed  and  certain  length  of  time,  and  th.e  letter  written 
in  response  thereto  is  rather  corroborative  of  this  fact,  and  the  trial 
judge  properly  construed  this  contract  to  be  an  employment  which 
might  be  terminated  by  either  at  will. 

The  judgment  is,  therefore,  affirmed. 


THOMAS'  EXECUTRIX  v.  THOMAS'  G'D'N.,  &c. 
(Filed  June  9,  1908— Not  to  be  reported.) 

1.  Wills — Recitals — Disposition  of  Entire  Estate — Testator  devised 
(1)  his  house  and  lot  to  his  wife  for  life  and  at  her  death  to  de- 
scend to  his  three  daughters  jointly,  or  in  case  of  the  death  of  any 
without  issue,  to  the  survivor.  (2.)  Authoried  his  executor  to  con- 
vert into  money  any  property,  real  or  personal,  which  he  owned  and 
divide  one-fifth  of  a  $2,000  life  policy  to  his  granddaughter  and  to 
hold  the  same  until  she  marries,  or  in  case  of  her  death,  to  go  to  his 
other  heirs.  (3.)  The  executors  were  empowered  to  sell  all  his  real 
estate,  and  his  wife  to  have  all  the  household  furniture.  (4.)  That  his 
wife  and  three  daughters  shall  share  equally  in  the  distribution  of 
his  estate  after  the  bequests  made,  are  complied  with.  Held — ^That, 
by  the  will,  testator  disposed  of  all  his  estate. 

2.  Same — Reasonable  Presumption — The  natural  and  reasonable 
presumption  is  that  when  a  will  is  made  the  testator  intends  to  dis- 
pose of  his  whole  estate,  which  presumption  is  overcome  only  where 
the  intention  to  do  otherwise  is  plain  and  unambiguous,  or  is  neces- 
sarily  implied. 

Heavrin  &  Woodward,  Leon  P.  Lewis  and  W.  S.  Pryor  for  appel- 
lant. 

Hazelrigg.  Chenault  &  Hazelrlgg,  J.  S.  Glenn  and  J.  E.  Fogle  for  ap- 
pellees. 

Appeal  from  Ohio  Circuit  Court. 

Opinion  of  the  court  by  William  Rogers  Clay,  Commissioner,  revers- 
ing. 

James  A.  Thomas,  of  Hartford,  Ohio  county.  Kentucky,  died  In 
February,  1902,  leaving  surviving  him  his  widow,  Mary  C.  Thomas, 
three  unmarried  daughters,  Etta.  Stella  and  Lilly,  and  a  granddaugh- 
ter, Evelyn  Fair  Thomas,  the  only  child  of  Owen  J.  Thomas,  who  died 
intestate   before   the  demise   of  his  father,   James  A.   Thomas.    At 
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the. time  of  his  death,  James  A.  Thomas  was  possessed  of  considera- 
ble personal  property  and  various  tracts  of  realty.  He  lett  a  will, 
dated  April  30th,  1901,  which  was  admitted  to  probate  in  February, 
1902.    This  will  is  as  follows: 

"Know  all  men,  that  I,  James  A.  Thomas,  of  Hartford,  Ky.,  being 
of  sound  mind  and  disposing  memory,  but  mindful  of  my  mortality, 
do  make,  ordain  and  publish  this  instrument  as  my  last  will  and 
testament  in  manner  and  form  as  follows: 

"I  will  and  desire  that  my  just  debts,  if  any,  be  paid  in  full. 

"I  will  and  devise  to  my  beloved  wife,  Mary  C.  Thomas,  my  house 
and  lot  now  occupied  by  myself  and  family  as  a  residence  situated 
in  Hartford,  Kentucky,  to  be  used  and  enjoyed  by  her  for  and  dur- 
ing the  period  of  her  natural  life  and  at  her  death  said  house  and 
lot  is  to  descend  to  and  vest  in  my  three  daughters,  Stella  Thomas, 
Etta  Thomas,  and  Lilly  Thomas,  jointly,  and  in  case  of  the  death 
of  either,  or  any  of  them,  without  issue,  the  survivor  or  survivors 
shall  hold  the  same  jointly,  but  may  sell  and  convey  one  to  another 
or  to  anyone  else,  they  all  agreeing  to  said  sale. 

"I  will  and  direct  that  my  executor  shall  have  the  power  to  convert 
into  money  any  property,  real  or  personal,  of  which  I  may  die  pos- 
sessed, and  divide  and  distribute  as  follows: 

"To  my  little  granddaughter,  Evelyn  Fair  Thomas,  one- fifth  of  a 
(|2,000)  two  thousand  dollar  life  policy.  In  case  the  policy  should 
not  be  paid  in  full,  then  my  executor  shall,  out  of  my  estate,  make 
the  amount  for  her,  four  hundred  (|400)  dollars  and  hold  the  same 
in  trust  by  them  for  her  until  she  should  become  of  age  or  married, 
and  in  case  of  her  death  before  arriving  at  the  age  of  twenty-one 
years  or  her  marriage,  then  this  four  hundred  (|400)  dollars  shall 
become  an  asset  of  my  estate  for  my  other  heirs  and  in  order  to  carry 
into  effect  my  will,  I  hereby  vest  my  executors  with  power  to  sell 
and  convey  any  real  estate,  which  I  may  own  at  my  death,  and  make 
deeds  to  same.  It  is  my  will  and  desire  that  my  wife  shall  have  and 
retain  all  my  household  and  kitchen  furniture. 

"It  is  my  special  desire  that  my  wife,  Mary  C.  and  tnree  daughters, 
Stella,  EttSL  and  Lilly,  shall  share  equally  in  the  distribution  of  my 
estate  after  the  bequests  already  made  are  complied  with,  and  in 
case  of  the  death  of  any  of  them  without  issue,  those  surviving  or 
their  issue,  shall  hold  the  same. 

"Having  full  confidence  in  the  integrity  and  capacity  of  my  wife 
and  daughter,  Etta,  I  hereby  nominate  them  executors  of  this  will, 
and  request  that  no  bond  or  surety  be  required  of  them.  It  is  my 
desire  that  no  public  sale  be  made  of  my  personal  estate,  but  that  my 
executrix  make  out  an  inventory  of  my  personal  estate  not  included 
in  the  foregoing  bequests  to  my  wife,  and  file  same  in  the  county 
conrt  clerk's  office  within  a  reasonable  time,  but  such  inventory  to 
be  attested  by  my  executors  only. 

"Witness  my  hand  this  April  30th.  1901. 

(Signed)   "JAMES  A.  THOMAS." 


This  action  was  instituted  by  the  testator's  granddaughter,  Eveljm 
Fair  Thomas,  to  obtain  a  construction  of  the  foregoing  will.  The 
chancellor  below  held  that  the  testator  died  intestate  as  to  all  of  his 
real  estate  except  the  house  and  lot,  in  the  town  of  Hartford,  in 
which  he  resided  at  the  time  of  his  death,  and  adjudged  that  Evelyn 
Fair  Thomas  was  entitled  to  one-fourth  interest  in  the  testator's  real- 
ty. From  that  judgment,  Etta  Thomas  and  others  prosecute  this 
appeaL 

The  sole  question  before  us  is:  Did  the  testator  die  intestate  as  to 
all  his  real  estate,  other  than  the  house  and  lot  in  which  be  resided 
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at  the  time  of  his  death?  The  validity  of  the  will  is  not  called  in 
question,  nor  are  we  concerned  with  the  fairness  of  its  terms,  ex- 
cept as  an  aid  to  the  interpretation  of  the  will.  The  very  office  of  a 
will  is  to  permit  the  testator  to  dispose  of  his  property  as  he  pleases. 
The  fact  that  he  did  dispose  of  his  property  in  a  manner  difTerent 
from  what  we  would  have  done,  had  we  been  similarly  situated,  can 
in  no  way  effect  the  construction  of  the  will  where  there  11  no  am- 
biguity or  uncertain  language.  Of  course,  there  may  be  instances 
where  the  language  of  a  will  is  susceptible  of  two  constructions,  one 
of  which  would  secure  fairness  and  equality,  and  the  other  would 
lead  to  an  unequal  distribution  of  the  estate.  Under  such  circum- 
stances, the  courts  would  lean  to  that  construction  which  would 
place  the  devisees  upon  a  plane  of  equality.  But  no  such  rule  of 
interpretation  applies  where  there  is  no  ambiguity  in  the  language 
of  the  will.  Furthermore,  the  natural  and  reasonable  presumption 
is  that  when  so  solemn  and  important  an  instrument  as  a  will  is 
executed,  the  testator  intends  to  dispose  of  his  whole  estate,  and 
does  not  intenu  to  die  intestate  as  to  any  part  of  his  property,  which 
presumption  is  overcome  only  where  the  intention  of  the  testator 
to  do  otherwise  is  plain  and  unambiguous,  or  is  necessarily  implied. 
(Am.  &  Eng.  Ency.  of  Law,  volume  30,  page  668;  Trusty  v.  Trusty,  22 
Ky.  Law  Rep.,  1127;  Mayes  v.  Karn,  115  Ky.,  264.)  In  Jamea  v.  Pni- 
den,  14  Ohio  St.,  253,  the  rule  is  thus  stated: 

"It  very  seldom  happens  that  a  man  who  goes  to  the  trouble  of 
making  a  will,  intends  to  die  intestate  as  to  any  of  the  property  that 
he  may  own  at  the  time  of  his  death."  And  in  the  case  of  Boyd  v. 
Latham,  Bush.  L.  (44  N.  Car.)  365,  the  court  said:  "The  rule,  ut  res 
magis  valeat  quam  pereat,  comes  in  aid  of  the  general  presumption 
that  one  who  makes  a  will  intends  to  dispose  of  all  of  his  prop- 
erty." 

With  this  rule  of  interpretation  before  us,  let  us  examine  the  lan- 
guage of  the  will  in  question.  We  find  that,  after  directing  the  pay- 
ment of  his  debts,  the  testator  first  disposes  of  the  family  residence 
by  giving  it  to  his  wife  for  life,  with  remainder  to  his  thrte  daugh- 
ters. He  then  wills  and  directs  that  his  executors  shall  liave  power 
to  convert  into  money  any  property,  real  or  personal,  of  which  he 
may  die  possessed,  and  divide  and  distribute  as  follows:  First,  hu 
gives  to  his  granddaughter,  Evelyn  Fair  Thomas,  one-fifth  of  a  two 
thousand  dollar  life  policy,  and  provides  that,  in  case  the  policy 
should  not  be  paid  in  full,  his  executors  shall,  out  of  his  estate,  make 
the  amount  which  she  should  receive  equal  to  four  hundr**d  dollars. 
He  then  gives  the  household  and  kitchen  furniture  to  his  wife.  Im- 
mediately following  the  last  item  is  the  clause  in  which  he  expresses 
the  special  desire  that  his  widow,  Mary  C.  Thomas,  and  his  three 
daughters,  Etta,  Stella  and  Lilly,  should  share  equally  in  the  distri- 
bution of  his  estate  after  the  bequests  already  made  ar*  complied 
with.  The  bequests  referred  to  (the  word  "bequest"  not  being  usea 
in  its  strictly  legal  sense)  consisted  of  the  family  homo  and  the 
specific  legacy  of  four  hundred  dollars  to  his  grandchild.  Thus  it  will 
be  seen  that  the  granddaughter  was  not  overlooked  in  the  distribu- 
tion of  the  estate;  that  he  had  her  in  mind  is  shown  by  th<2  provision 
which  was  made  for  her.  Why  the  testator  should  have  nade  this 
provision  only,  we  are  unable  to  say.  It  may  be  that  she  received 
property  from  other  sources,  or  that  her  father  had  previously  receiv- 
ea  assistance  from  the  testator;  but  whatever  may  have  been  the 
testator's  reason,  the  fact  is,  he  made  no  other  provision  for  tis  grand- 
child, and  it  is  perfectly  apparent  from  the  language  of  the  will  that 
he  intended  that  his  wife  and  thiee  daughters  should  shaie  equally 
in  all  the  remainder  of  his  estate.     The  express  power  is  given  the 
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executors  to  sell  any  real  or  personal  property  of  which  the  testator 
died  possessed.  It  is  evident  that  the  word  "any"  was  used  in  the 
place  of  the  word  *'all/'  and  was  meant  to  include,  besides  the  per- 
sonal property,  all  of  his  real  estate,  except  his  residence.  After  glT- 
ing  them  the  power  to  sell,  he  directs  his  executors  to  divide  and 
distribute  as  follows:  After  bequeathing  the  sum  of  four  hundred  dol- 
lars to  his  grandchild  and  providing  that  his  wife  should  have  the 
household  and  kitchen  furniture,  he  then  points  out  in  plain  and  ex- 
pliict  terms  the  manner  in  which  his  estate,  after  the  bequests  al- 
ready made  are  complied  with,  which  language  can  not  be  construed 
to  include  anything  less  than  all  the  remainder  of  his  estate,  shall 
be  distributed.  In  other  words,  he  provides  for  the  sale  and  distri- 
bution of  his  estate,  and  then  gives  the  names  of  those  among  whom 
it  shall  be  distributed.  The  language,  we  think,  is  incapable  of  any 
other  construction  than  that  the  testator  intended  to  dispose  of  his 
whole  estate,  both  real  and  personaL  We  are,  therefore,  of  opinion 
that  the  court  erred  in  adjudging  that  the  testator  died  intestate  as 
to  all  of  his  real  estate,  except  his  residence,  and  that  his  granddaugh- 
ter. Evelyn  Fair  Thomas,  was  entitled  to  one-fourlh  interest  in 
such  real  estate.  ^ 

For  the  reasons  given,  the  judgment  is  reversed  and  canss*  remand- 
ed, with  directions  to  dismiss  the  petition. 


HENDERSON,  &c.  v.  CITY  OF  LEXINGTON. 
(Filed  June  9,  1908— To  be  reported.) 

1.  Eminent  Domain — Taking  Private  Property  for  Public  Use — Juris- 
diction of  Couits — Whenever  it  Is  attempted  in  the  interest  of  a  pri- 
vate corporation,  to  take  private  property  and  devote  it  to  a  public 
use,  the  question  as  to  whether  the  use  to  which  it  is  to  be  put  is  or 
not  a  public  one.  is  for  the  court  to  decide,  and  an  act  of  the  Legis- 
lature which  attempts  to  deprive  the  courts  of  Jurisdiction  in  such 
a  case  would  be  inoperative  and  void. 

2.  Cities— Right  to  Close  Public  Ways— Public  Function— Discretion 
of  Officials — Resumption — Burden  of  Proof — The  streets,  alleys  and 
highways  of  a  city  are  public  places  and  under  the  excluslvi>  control 
of  the  city  and  when  the  properly  constituted  authorities  of  the  city 
declare  that  the  welfare  and  convenience  of  the  public  demand  that 
public  ways  shall  be  closed,  it  is  exercising  a  public  function  as  an 
agent  and  sub-division  of  the  State  and  it  will  be  assumed  that  the 
officers  of  the  city,  as  public  agents,  will  exercise  snch  power  with 
wisdom  and  discretion  for  the  benefit  of  the  public  and  that  the  pro- 
ceeding is  not  for  private  or  individual  use  or  advantage,  and  the 
burden  of  showing  the  contrary  is  upon  the  person  who  objects  to 
such  proceeding. 

3.  Same — Legislative  Act — Constitutionality— Assumption  of  Court 
— The  court  will  not  assume  that  an  act  of  the  Legislature  authorizing 
the  closing  of  a  street  or  alley  of  a  city,  in  whole  or  in  part,  by  the 
city  council,  is  unconstitutional  because  it  fails  to  provide  that  the 
question  of  public  use  was  a  matter  to  be  judicially  determined, 
and  such  act  does  not  take  from  the  courts  the  control  of  the  sub- 
ject. 

4.  Same — Public  Purpose — Jurisdiction  of  Courts — The  question  of 
the  necessity,  expediency  or  propriety  of  exercising  the  right  of  emi- 
nent domain  for  a  public  purpose,  and  the  extent  and  manner  of  its 
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exercise  are  questions  of  general  public  policy  and  belong  to  the 
Legislative  department,  but  when  t'he  corporation  that  Is  given  this 
power  attempts  to  exercise  it,  it  is  for  the  courts  to  say  whether  or 
not  it  is-  exercised  for  a  public  purpose. 

5.  Act  of  City — Incidental  Benefit  to  Others-Effect — The  mere  fact 
that  a  corporation  or  an  individual  might  be  interested  or  benefited 
by  the  taking  of  property  by  the  city  for  its  use,  will  not  of  itself 
deny  the  right  of  the  city  to  exercise  such  power. 

6.  Closing  Alley — Action — Necessary  Parties — In  a  proceeding  to 
close  a  street  or  alley  in  a  city,  the  oaly  persons  who  are  necessary 
parties  thereto  are  those  whose  property  abuts  upon  or  adjoins  the 
street  or  alley  proposed  to  be  closed,  but  in  case  of  a  fraudulent  com- 
bination between  these  property  owners  and  the  city  to  close  such 
highway,  not  in  the  interest  of  the  public,  permit  other  persons  not  en- 
titled to  compensation  to  come  in  and  resist  the  closing. 

7.  Same — Trial — Separate  Trials — ^In  the  matter  of  allowing  sepa- 
rate trials  in  a  proceeding  to  close  an  alley  way  in  a  city,  the  discre- 
tion is  largely  in  the  trial  judge.  The  amount  of  damages  to  which 
each  of  the  parties  is  entitled  can  as  well  be  assessed  by  a  single 
jury  as  in  separate  trials  by  different  juries. 

8.  Same — Measure  of  Damages — Loss  of  Business — ^Difference  in 
Market  Value  of  Property — The  measure  of  damages  to  which  an 
owner  of  property  abutting  on  an  alley  is  entitled  which  has  been 
closed  by  the  city,  does  not  include  loss  occasioned  to  his  business. 
He  is  only  entitled  to  compensation  for  loss  sustained  to  his  property 
which  is  the  difference  in  its  market  value  by  reason  of  closing  the 
alley,  and  where  such  damages  have  been  assessed  by  a  properly  in- 
structed jury,  the  verdict  will  not  be  disturbed. 

Allen  &  Duncan,  Butler  T.  Southgate  and  Faulconer  &  Faulconer  for 
appellants. 

Shelby  &  Shelby,  Morton,  Webb  &  Morton  and  J.  Embry  Allen  for 
appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

This  controversy  grows  out  of  the  attempt  of  the  city  to  close  an 
alley.  The  record  presents  a  number- of  questions  that  will  make  It 
necessary  to  state  at  considerable  length  the  respective  contentions 
of  the  parties,  ana  to  afford  a  better  understanding  of  the  local  sit- 
uation, the  following  map  has  been  copied  from  the  record: 
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The  alley  in  question  is  known  as  Ayers  Alley.    It  was  eighteen 
feet  wide,  and  extended  from  Main  street  to  High  street   (crossing 
Water  street,  which  runs  parallel  with  and  about  midway  between 
Main  and  High  streets.     Water  street  has  for  some  years  been  occu- 
pied almost  entirely  by  the  railroad  tracks  of  the  Chesapeake  &  Ohio 
Railway  Company,   and  at   the   point   where   it  crossed   Ayers  alley 
there  were  some  four  tracks.    As  a  result  of  the  occupation  o£  Water 
street,  by  the  railroad,  and  the  movement  of  trains  and  engines  there- 
on, the  alley  crossing  was  exceptionally  inconvenient  and  dangerous 
for  vehicles  and  the  traveling  public.    Three  of  the  railroads  entering 
Lexington,  two  of  them  having  depots  and  terminal  facilities  in  dif- 
ferent parts  of  the  city,  desired  to  erect  a  union  station  into  which 
all  their  passenger  trains  might  run.    This  movement  upon  the  part 
of  the  railroads  met  with  the  approval  of  the  city  authorities,  and 
the  result    was  a  propositfon  upon  the  part  of  the  railroad  companies 
to  erect  a  union  station  fronting  on  Main  street,  west  of  Ayers  alley, 
and  extended  back  to  Water  street,  on  which  street  the  train  sheds 
for  the  accomodation  of  passengers  in  entering  and  leaving  trains 
should  be  located.    As  a  part  of  this  scheme  for  the  erection  of  the 
union  station,  it  was  contemplated  that  Ayers  alley  should  be  closed 
and  a  viaduct  constructed  from   Main  to  High  streets,  immediately 
west  of  and  parallel  with  Ayers  alley.     The  result  of  the  negotiations 
between  the  city  and  the  railroad  companies  was  the  erection  of  an 
ample  and  attractive  station  at  the  place  proposed  and  the  viaduct. 
This  viaduct,  where  it  crosses  Water  street,  is  elevated  so  as  to  per- 
mit the  passage  of  trains.     It  Is  forty-three  feet  wide,  substantially 
built,   and  affords  safe  and   easy   passage-way,   both   for  pedestrians 
and  vehicles  between  the  two  streets.  When  the  arrangement  for  the 
erection  of  the  viaduct  and  the  station  had  been  perfected,  the  city 
enacted    an  ordinance,  directing  the  closing  of  so    much  of  Ayers  al- 
ley, as  lay  between  a  point  266  feet  from  the  curb  line  of  Main  street 
to  a  point  192^  feet  from  the  curb  line  of  High  street.    In  other 
words,  under  the  ordinance,  the  alley  was  closed  by  a  wall  erected 
to  each  side  of  Water  street,  so  as  to  effectually  prevent  persons 
who  used  the  alley,  on  either  the  Main  street  or  High  street  side, 
from  crossing  Water  street — the  purpose  being  to  have  Water  street 
at  this  point  practically  free  for  the  use  of  the  railroads  that  occupied 
it. 

The  ordinance  recited  in  a  preamble,  the  reasons  for  closing  that 
part  of  the  alley,  heretofore  described,  and  directed  the  city  solici- 
tor to  institute  an  action  in  the  Fayette  Circuit  Court  for  the  pur- 
pose of  closing  that  portion  of  the  alley  described  in  the  ordinance.  It 
was  enacted  under  the  authority  of  an  act  of  the  General  Assembly, 
approved  March  22,  1906,  providing  in  part  that: 

"Upon  the  adoption  of  an  ordinance  by  the  general  council  authoriz- 
ing and  directing  the  closing  of  the  whole  or  any  portion  of  a  street 
or  alley  or  other  public  highway  within  the  limits  or  jurisdiction  of 
the  city,  it  shall  be  the  duty  of  the  city  solicitor  to  institute  an  ac- 
tion in  the  circuit  court  for  the  purpose  of  having  the  same  closed, 
and  to  such  action  all  the  owners  of  ground  in  the  squares  or  lots 
divided  by  such  street,  alley  or  highway,  or  the  portion  thereof  pro 
posed  to  be  closed,  shall  be  made  defendants;  and  if  all  of  such  de- 
fendants are  competent  to  act  for  themselves  and  fail  to  object  to 
the  closing  prayed  for,  then  the  court  shall  render  a  decree  accord- 
ingly; but  if  any  of  said  defendants  object,  or  are  under  disability 
other  than  coverture,  the  court  shall  empanel  a  jury,  which  shall  hear 
evidence  and  determine  the  amount  of  compensation  in  the  form  of 
damages  to  be  paid  to  each  of  such  defendants.  The  court  shall 
thereupon  direct  that  said  street,  alley  or  other  highway  be  closed 
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Upon  payment  to  each  of  such  defendants  of  the  amount  of  damages 
awarded  to  him,  or,  if  any  defendant  refuses  to  accept  such  payment 
or  be  for  any  reason  unable  to  do  so,  upon  payment  into  court  of 
the  amount  awarded  such  defendant  or  defendants/' 

As  directed  by  the  ordinance,  the  city  solicitor  brought  this  action, 
naming  as  defendants  therein  the  railroad  companies,  who  were  equal- 
ly interested  with  the  city  in  its  closing,  and  Alice  McConathy,  Mary 
E.  0*Rear,  W.  H.  Henderson,  M.  E.  Combs,  and  W.  E.  Barron,  the 
only  persons  who  owned  property  abutting  on  the  alley,  between  Main 
and  High  streets.  These  property  owners  objected  to  the  closing 
ot  the  alley,  upon  various  grounds,  some  of  which  will  be  later  noticed. 
The  case  coming  on  for  trial,  a  jury  was  empaneled  to  assess  the 
damages,  and  awarded  to  Henderson,  |3,500,  to-0'Rear  |100 — ^giving 
nothing  to  Barron.  From  the  judgment  upon  this  verdict  these  par- 
ties prosecute  this  appeal. 

Pending  the  action,  James    McAllister,    H.  E.    Wright  and  J.     P. 
Wright,  who  owned   property  fronting  on   Main  street,  east  of  the 
alley,  and  running  back  to  Water  street,  offered  to  file  their  sepa- 
rate petitions  to  be  made  parties  defendant.    Upon  objection  by  the 
city,  their  tendered  pleadings  were  rejected.  They  also  appealed,  but 
have   dismissed   their   appeal. 
Among  the  questions  presented  by  counsel  for  appellants,  are: 
First.  The  constitutionality  of  the  act  of  1906. 
Second.  The  right  of  the  city  to  close  Ayers  alley. 
Third.  The   necessary   parties   to   the   proceeding. 
Fourth.  The  right  of  each  of  the  parties  to  have  a  separate  trial 
Fifth.  The  admission  of  evidence  as  to  the  amount  of  damages  re- 
sulting to  each  of  the  parties;  and  the  competency  of  other  evidence 
rejected. 

Sixth.  The  correctness  of  instructions  upon  the  measure  of  dama- 
ges. 

Seventh.  That  the  verdict  of  the  jury  is  grossly  inadequate. 
Eighth.  Whether  or  not  the  alley  was  closed  to  carry  out  an  il- 
legal agreement  between   the  city  council  and  the  railroad  compa- 
nies, for  the  purpose  of  granting  to  the  railroad  companies  that  por- 
tion of  the  alley  proposed  to  be  closed. 

Taking  up  these  questions  in  the  order  named,  which  is  also  the 
order  of  their  importance  from  a  public  point  of  view,  we  will  first 
consider  the  act  of  1906.  It  will  be  observed  that  under  this  act  the 
council  may  adopt  an  ordinance  directing  the  closing  of  a  street,  alley 
of  public  way,  and  thereupon,  an  action  shall  be  instituted  against 
the  owners  of  ground  in  the  squares  or  lots  divided  by  the  street, 
alley  or  way  proposed  to  be  closed;  and  if  they  object  to  the  clos- 
ing, the  court  shall  empanel  a  jury  to  hear  evidence  and  determine 
the  amount  of  compensation  to  be  paid.  Under  this  act  the  city 
council  is  empowered  to  determine  the  necessity  for  the  closing  as 
well  as  the  question  of  whether  the  closing  is  for  a  public  use.  The 
only  matter  left  by  the  terms  of  the  act  to  the  courts  being,  to  em- 
panel a  jury  to  ascertain  the  amount  of  compensation.  The  serious 
objection  urged  to  the  validity  of  this  act  is  that  it  invests  the  city 
council  with  the  sole  authority  to  decide  whether  the  closing  Is  nec- 
essary for  public  purposes,  apparently  denying  to  the  courts  the 
right  to  inquire  Into  this  question. 
Section  13,  of  the  Constitution,  of  the  State,  provides  In  part  that: 
"Nor  shall  any  man's  property  be  taken  or  applied  to  public  use 
without  the  consent  of  his  representatives,  and  without  just  com- 
pensation being  previously  made  to  him." 
And  section  242  declares  that: 

"Municipal  and  other  corporations  and  Individuals  Invested  with 
the  privilege  of  taking  private  property  for  public  use  shall  make 
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just  compensation  for  property  taken,  injured  or  destroyed  by  them, 
which  compensation  shall  be  paid  before  such  taking,  or  paid  or  se- 
cured at  the  election  of  such  corporation  or  individual  before  such 
injury  or  destruction." 

It  is  admitted  that  the  closing  of  a  public  street,  ailey  or  highway 
is  a  taking  of  public  property  within  the  meaning  of  these  consti- 
tutional provisions,  and  that  compensation  must  be  made  to  the 
abutting  owner;  and  further,  conceded  that  the  closing  must  be  nec- 
essary for  public  purposes.  Indeed,  these  two  principles  are  too  well 
settled  to  need  more  than  the  mere  citation  of  the  authorities  that 
support  them.  (Transylvania  University  v.  City  of  Lexington,  3  B. 
Mon.,  25;  Lexington  &  Ohio  R.  Co.  v.  Applegate,  8  Dana,  289;  Gar- 
gan  V.  Louisville,  New  Albany  &  Chicago  R.  Co.,  89  Ky.,  212;  City  of 
Louisville  V.  Bannon,  99  Ky.,  74;  Bannon  v.  Rohmeiser,  90  Ky.,  48 
Cooley's  Constitutional  Limitation,  page  651.)  So  that  the  question 
narrows  down  to  the  proposition:  Is  it  essential  to  the  validity  of 
an  act  like  the  one  under  consideration  that  the  courts  should  be 
given  the  right  and  discretion  to  pass  upon  the  question  whether 
or  not  the  taking  is  for  a  public  purpose  when  this  issue  is  made, 
or  can  the  General  Assembly  of  the  State,  by  a  legislative  act,  de- 
prive the  courts  of  the  power  to  inquire  whether  or  not  the  tak- 
ing is  necessary  for  a  public  purpose?  In  the  consideration  of  this 
question,  it  should  not  be  overlooked  that  although  public  corpora- 
tions can  not,  except  for  public  purpose,  take,  without  his  consent, 
the  property  of  the  individual,  yet  there  is  a  difference  as  we  will 
presently  point  out  between  taking  private  property  'for  the, use  of 
a  private  corporation,  and  taking  property  by  a  municipal  corporation 
for  the  use  of  the  municipality. 

Whenever  it  is  attempted  in  the  interest  of  a  private  corporation 
to  take  private  property  and  devote  it  to  a  public  use,  the  question 
as  to  whether  the  use  to  which  it  is  to  be  put  is  or  not  a  public  one 
rests  with  the  court  to  decide.  This  principle  is  well  settled  in  this 
State.  In  Tracy  v.  Elizabeth  town,  Lexington  &  Big  Sandy  R.  Co., 
SO  Ky.,  259,  a  proceeding  was  instituted  by  a  railroad  company  to 
take  by  condemnation  for  its  use  the  land  of  an  individual.  No  evi- 
dence was  offered  by  either  party  relative  to  the  character  of  the 
use  or  the  necessity  of  the  taking  although  the  property  owner  denied 
that  the  taking  was  necessary  for  a  public  use.  The  court,  after 
holding  that,  as  an  issue  was  made  upon  this  point,  the  burden  was 
upon  the  railroad  company  to  show  that  the  property  desired  to  be 
taken  was  intended  for  a  public  use,  said: 

"For  if  the  use  be  not  public,  or  no  necessity  for  the  taking  exists, 
the  Legislature  can  not  authorize  the  taking  of  private  property 
against  the  will  of  the  owner,  notwithstanding  compensation  may 
be  required.  The  courts  can  not  control  or  supervise  the  propriety 
or  policy  of  the  condemnation  authorized  by  the  Legislature.  But 
this  uncontrolled  power  does  not  authorize  the  Legislature  to  so 
determine  that  the  use  is  public  as  to  make  the  determination  con- 
clusive upon  the  courts,  ♦  ♦  ♦  the  existence  of  the  public  use 
in  any  class  of  cases  is  a  question  to  be  determined  by  the  courts." 
(Chesapeake  Stone  Co.  v.  Moreland,  31  Ky.  Law  Rep.,  1075.) 

And  this  rule  which  is  applicable  to  municipal  or  public  corpora- 
tions is  not  peculiar  to  the  jurisprudence  of  this  State,  but  is  the  one 
generally  prevailing.  Thus,  it  is  said,  in  Lewis  on  Eminent  Domain, 
section  158: 

"All  the  courts,  we  believe,  concur  in  holding  that  whether  a  par- 
ticular use  is  public  or  not,  within  the  meaning  of  the  Constitution, 
is  a  question  for  the  judiciary.* 
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If,  therefore,  the  General  Assembly  should  undertake  to  enact  a 
statute  giving  to  a  private  corporation,  such  as  a  railroad,  turnpike 
or  telegraph  company.  Invested  with  the  power  to  exercise  the  right 
of  eminent  domain,  or  to  a  municipal  corporation  authority  to  take 
the  private  property  of  an  individual  upon  the  payment  of  compen- 
sation and  deny  to  the  courts  the  right  to  say  whether  the  taking 
was  necessary  for  a  public  purpose  or  not,  we  would  not  hesitate  to 
declare  so  much  of  the  act  as  undertook  to  deprive  the  courts  of 
jurisdiction  inoperative  and  void,  upon  the  ground  that  the  Legis- 
lature could  not  take  from  the  courts  the  right  to  determine  whether 
or  not  the  property  proposed  to  be  taken  was  needed  for  a  public 
purpose. 

But  municipalities  and  counties  are  agencies  and  subdivisions  of 
the  State.  The  streets,  alleys,  and  highways  of  a  municipality  are 
public  places.  They  are  under  the  exclusive  control  of  the  munici- 
pality. And  when  the  properly  constituted  authorities  declare  that 
the  necessities,  welfare,  comfort  ana  convenience  of  the  public  de- 
mands that  private  property  shall  be  taken  or  that  public  ways  shall 
be  closed,  the  municipality  is  merely  exercising  a  public  function, 
such  as  the  county  courts  exercise  in  the  opening  or  closing  of  pub- 
lic roads.  And  it  must  be  assumed  that  the  officers  of  the  city, 
as  public  agents,  will  exercise  with  wisdom  and  discretion  the  power 
lodged  in  their  hands.  They  occupy  towards  the  public  a  different 
relation  from  the  officers  and  agents  of  private  corporations.  The 
latter,  it  may  be  assumed,  are  largely  if  not  altogether  influenced 
In  the  acquisition  of  property  by  the  interest  of  the  xjorporatlon  they 
represent,  and  are  more  concerned  with  the  private  affairs  entrusted 
to  their  care  than  they  are  in  the  welfare  of  the  publl-i.  There- 
fore, when  a  private  corporation  desires  to  take  private  property,  it 
must,  if  the  matter  is  put  in  issue,  affirmatively  show  by  evidence  that 
the  property  Is  needed  for  Its  use  In  the  performance  of  its  duties 
to  the  public.  On  the  other  hand,  when  a  municipal  corporation.  In- 
vested by  the  Legislature  with  the  power  to  close  streets,  alleys  and 
highways,  or  to  acquire  property,  undertakes  to  exercise  the  power, 
the  presumption  will  be  indulged  that  it  is  in  the  Interest  of  and  for 
the  bentfit  of  the  public,  and  that  the  proceeding  Is  not  for  private  or 
individual  use  or  advantage.  And  so  if  a  municipality  ordains  that 
an  alley,  or  highway,  shall  be  closed,  or  a  street  opened  It  will  be 
presumed  that  it  is  done  in  the  interest  of  the  public  and 
necessary  for  public  purposes,  and  the  burden  of  showing  to  the  con- 
trary will  be  put  upon  the  persons  who  object  to  the  proceeding,  and 
the  court  shall  usually  permit  the  defendants  to  make  the  Issue  and 
present  evidence  In  support  of  It.  But,  in  the  case  before  us,  it  was 
so  manifest  from  the  pleadings  that  the  closing  of  the  alley  was  in 
the  public  interest  that  the  court  did  not  err  in  refusing  to  permit 
an  Issue  of  fact  to  be  made  on  this  point.  A  case  might  be  present- 
ed where  the  court,  after  hearing  the  evidence,  would  refuse  to  per- 
mit a  municipality  to  open,  widen  or  close  a  street,  alley  or  way,  as 
if  it  was  made  to  appear  that  the  purpose  was  to  promote  private 
ends  and  that  the  action  was  not  in  the  interests  of  the  public. 
(City  of  Louisville  v.  Bannon,  99  Ky.,  74;  Lewis  on  Eminent  Domain, 
section  134;  Am.  &  Eng.  Ency,  of  Law,  volume  27,  page  114.) 

Nor  Is  the  act  unconstitutional  because  it  seems  to  deny  the  right 
of  the  courts  to  inquire  into  the  question  of  public  use  by  failing  to 
provide  for  the  submission  of  this  fact  to  tlxe  judiciary.  We  will 
not  assume  that  the  Tjegislature  intended  to  take  from  the  courts  the 
consideration  of  this  question.  This  is  not  our  construction  of  the 
act.  It  was  not  essential  to  its  validity  that  it  should  expressly  stipu- 
late that  the  question  of  public  use  was  a  matter  to  be  judicially  in- 
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vestigated  and  determined,  and  we  hold  that  the  act  does  not  take 
from  the  courts  the  control  of  the  suhject. 

It  is  also  argued  that  the  question  of  the  necessity  for  the  tak- 
ing should  be  left  to  the  decision  of  a  Judicial  tribunal.  But  all  the 
authorities  agree  that  the  question  of  necessity  is  distinct  from  the 
question  of  public  use,  and  that  the  former  question  is  exclusively 
with  the  Legislative.  The  necessity,  expediency  or  propriety  of  exer- 
cising the  right  of  eminent  domain  for  a  public  purpose,  and  the 
extent  and  manner  of  its  exercise  for  such  purpose  are  questions  of 
general  public  policy,  and  belong  to  the  Legislative  department  of 
the  government.  Thus,  in  Cooley's  Constitutional  Limitations,  page 
663,  it  is  said: 

"The  authority  to  determine  in  any  case  whether  it  is  needful  to 
permit  the  exercise  of  this  power  must  rest  with  the  State  Itself; 
and  the  question  is  always  one  of  strictly  political  character  not  re- 
quiring any  hearing  upon  the  facts  or  any  Judicial  determination." 

And  in  Lewis  on  Eminent  Domain,  it  is  laid  down  in  section  238: 

"Whether  the  power  of  eminent  domain  shall  be  put  in  motion  for 
any  particular  purpose  and  whether  the  exigencies  of  the  occasion 
and  the  public  welfare  require  or  Justify  its  exercise  are  questions 
which  rest  entirely  with  the  Legislature.  When  the  use  is  public, 
the  necessity 'or  expediency  of  appropriating  any  particular  property 
is  not  the  subject  of  Judicial  cognizance.  The  general  principle  is 
now  well  settled  that  when  the  uses  are  in  fact  public,  the  necessity 
or  expediency  of  taking  private  property  for  such  uses  by  the  exer- 
cise of  the  power  of  eminent  domain,  the  instrumentalities  to  he  used, 
and  the  extent  to  which  such  power  shall  be  delegated,  are  auestions 
appertaining  to  the  political  and  legislative  branches  of  the  govern- 
ment." 

The  meaning  of  this  is,  that  the  law-making  department  may  invest 
municipal  and  certain  private  corporations  that  perform  some  pub- 
lic service,  with  the  right  to  take  private  property,  and  the  courts 
will  not  inquire  into  the  power  of  the  Legislature  to  grant  this  au- 
thority. But,  when  the  corporation  that  is  invested  with  this  power 
undertakes  to  exercise  it,  it  is  for  the  courts  to  say  whether  it  is 
exercised  for  a  public  purpose  or  not.  In  other  w6rds,  to  determine 
whether  or  not  the  taking  of  the  particular  property  the  corporation 
desires  to  condemn  is  necessary  for  a  public  use.  To  illustrate,  a 
telegraph,  telephone  or  railroad  company  mighT  be  invested  by  the 
General  Assembly  of  the  State  with  the  power  to  take  the  private 
property  of  individuals  for  its  use,  and  the  courts  would  not  assume 
to  say  that  the  Legislature  did  not  have  the  power  to  grant  to  the 
corporation  this  authority;  but,  when  the  corporation  undertook  to 
take  private  property,  then  the  courts  would  have  the  unquestioned 
right  to  determine  whether  or  not  it  was  being  taken  for  a  public 
purpose,  that  is,  whether  or  not  it  was  in  fact  needed  by  the  corpora- 
tion in  the  performance  of  its  duties  to  the  public,  or  whether  It  was 
bpfrp  taken  for  some  other  use  not  necessary  in  connection  with 
the  operation  and  conduct  of  the  corporation  in  the  performance  of 
thf  duties  it  owed  to  the  public. 

The  motives  of  the  council  in  closing  this  alley  are  also  assailed 
and  the  accusation  is  made  that  their  action  was  influenced  by  a  de- 
sire to  assist  the  railroad  companies  that  wanted  the  freer  and  safer 
use  of  Water  street.  But,  we  will  not  stop  to  inquire  Into  the  mo- 
tives that  prompted  the  council  in  the  enactment  of  the  ordinance  in 
question.  The  record  discloses  that  the  only  purpose  they  had  was 
to  subserve  the  public  good.  There  is  no  evidence  whatever  indicat- 
ing  improper   motive. 
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But,  aside  from  this,  when  the  exercise  of  authority  by  a  city 
council  is  within  its  power,  the  motives  that  influenced  it  will  not 
be  inquired  into,  except  in  rare  cases,  where  it  is  manifest  that  a 
flagrant  wrong  had  been  perpetrated  upon  the  public,  and  valuable 
rights  have  been  surrendered  ostensibly  for  the  public  good  but 
really  for  the  benefit  of  private  individuals.  And  the  exceptional  con- 
ditions that  would  authorize  the  courts  to  interfere,  are  not  in  any 
manner  presented  by  this  record.  (Taylor  v.  Beckham,  21  Ky.  Law 
Rep.,  1735;  Chicago  &  N.  W.  R.  Co.  v.  Morehouse,  88  Am.  St.  Rep., 
919;  Waterloo  Mfg.  Co.  v.  Shannahan,  128  N.  Y.,  345;  Liguire  v.  City 
of  Chicago,  139  111.,  46,  32  Am.  St.  Rep.,  179;  Farest  Steel  Co.  v.  City 
of  Bridgeford,  60  Conn.,  278;  Smith  v.  McDowell,  148  111.,  51;  22  L.  R. 
A.,  393;  VanWItsen  v.  Gutman,  79  Md.,  405,  24  L.  R.  A.,  403;  Horton 
v.   Williams,    99    Mich,    423.) 

The  mere  fact  that  a  corporation  or  an  individual  might  be  interest- 
ed In  or  benefited  by  the  taking  of  property  will  not  of  itself  deny 
to  the  city  the  right  to  exercise  the  power.  It  [^  probable  that  in 
every  case  where  the  right  of  eminent  domain  is  exercised,  private 
interests  will  be  more  or  Iss  benefited;  but  the  existence  of  this 
fact  will  not  be  allowed  to  defeat  the  benefits  that  will  accrue  to  the 
public.  The  case  before  us  is  an  illustration.  The  railroad  compa- 
nies occupying  Water  street  were  benefited  by  the  closing  of  this 
alley,  its  closure  removed  the  liability  of  accidents  at  the  crossing, 
gave  the  companies  freer  use  of  Water  street,  and  diminished  the 
cost  and  expense  of  damage  suits;  but,  at  the  same  time  the  erection 
of  the  viaduct  in  connection  with  the  closing  of  the  alley  furnishes 
a  safe  and  convenient  passage-way  for  the  public  from  Mialn  to 
High  streets,  relieving  travelers  of  the  dangers  Incident  to  the  grade 
crossing  of  the  alley.  So  far  as  the  general  public  are  concerned, 
there  Is  no  room  to  doubt  that  the  closing  of  the  alley,  and  the  build- 
ing of  the  viaduct,  was  a  benefit.  The  only  persons  injured  by  the 
closing  of  the  alley  were  those  whose  property  abutted  on  it  between 
lue  streets  closed  by  icS  obstruction.  And  the  mere  fact  that  the 
railroad  companies  were  benefited  and  to  secure  the  benefit  de- 
frayed part  of  the  expense  incident  to  the  condemnation  proceedings, 
will  not  be  sufficient  to  defeat  tae  right  of  the  city  to  exercise  its 
power  to  take  the  property  for  the  public  good.  (Knapp  v.  City  of 
St.  Louis,  153  Mo.,  560;  Vacation  of  Union  street,  140  Pa.  St.,  525; 
Summerfield  v.  Chicago,  197  111..  270.) 

The  next  question  is,  when  the  city  undertakes  to  close  one  of  its 
highways,  what  persons  are  necessary  parties  to  the  proceedings? 
The  streets  and  highways  of  a  city  are  for  the  use  of  the  public, 
but  this  does  not  mean  that  the  entire  public  of  the  city  must  be  con- 
sulted before  any  particular  highway  or  part  thereof  is  closed ;  or,  that 
all  property  holders  in  the  city  shall  be  made  parties  to  the  action,  or 
receive  compensation.  If  this  was  necessary,  it  would  be  imprac- 
ticable to  close  any  street,  alley  or  highw^ay,  or  any  part  thereof, 
however  essential  to  the  comfort,  convenience  and  health  of  the  city 
the  closing  might  be.  Thus,  it  is  said  in  Translyvania  University  v. 
City  of  Lexington,  3  B.  Mon.,  25: 

"Every  owner  of  ground  on  any  street  in  Lexington,  has  a  right, 
as  inviolable  as  it  is  indisputable,  to  the  common  and  unobstructed 
use  of  the  contiguous  highway,  so  far  as  it  may  be  necessary  for  af- 
fording him  certain  incidental  easements  and  services,  and  for  a 
convenient  outlet  tfe  other  streets.  ♦  *  *  The  extent  of  this  ap- 
purtenant right,  depending  on  circumstances,  may  not  in  a  particular 
case,  be  easily  definable  with  mathematical  precision.  •  ♦  ♦  But 
it  can  not,  as  to  each  proprietor  of  ground,  be  co-extensive  with  all 
the  streets  and  alleys  of  the  city.    As  a  private  right,  it  must,  like 
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that  of  vicinage,  be  limited  by  its  own  nature  and  end ;  that  Is, 
chiefly  by  the  necessity  of  convenient  access  to,  and  outlet  from  the 
ground  of  each  proprietor.  Beyond  some  such  general  limit,  as  to 
highways,  and  subject,  like  other  public  roads,  to  alteration  and 
even  occlusion,  by  the  sovereign  will,  for  the  common  weal.  We  could 
not  admit  that  there  is  no  ^ower  to  change  any  portion  of  a  street 
in  any  part  of  the  city,  without  the  consent  of  every  proprietor  of 
ground  in  the  whole  city,  or  without  making  compensation  in  money 
to  every  such  proprietor." 

It  is,  however,  difficult  to  determine  with  fairness  to  the  public 
as  well  as  the  private  owner,  what  property  owners  are  so  interest- 
ed in  the  street,  alley  or  highway  proposed  to  be  closed,  as  to  ren- 
der it  necessary  that  they  should  be  parties  to  the  action.  But,  our 
conclusion  upon  this  question  is  that  the  only  persons  who  are  en- 
titled to  compensation  and  are  necessary  parties  to  the  proceeding, 
are  those  whose  property  abuts  upon  or  adjoins  the  street,  alley 
or  highway  proposed  to  be  closed.  We  do  not  mean  by  this  to 
limit  the  property  owner  entitled  to  compensation  or  who  are  neces- 
sary parties  to  the  action  to  those  who  own  property  immediately  at 
the  point  of  closure.  But  think  it  should  embrace  all  persons  and 
all  property  abutting  upon  the  street  proposed  to  be  closed.  To  il- 
lustrate. If  it  is  desired  to  close  a  portion  of  the  street,  or  the  entire 
street  known  as  "A,"  between  **B,"  and  "C,"  streets;  then  all  the 
persons  owning  property  upon  "A,"  street  between  "B"  and  "0"  streets 
are  necessary  parties  to  the  action,  and  entitled  to  compensation. 
So  that,  in  the  case  before  us,  as  it  was  proposed  to  close  a  part 
of  Ayers  alley  between  High  and  Main  streets,  all  persons  who 
owned  property  abutting  on  either  side  of  Ayers  alley  between  High 
and  Main  streets  were  necessary  parties  to  the  action  and  entitled 
to  compnsation.  But,  owners  of  property  abutting  on  Main  or  High 
streets,  not  adjoining  the  alley,  were  not  necessary  parties  or  entitled 
to  compensation  because  the  closing  of  the  alley  did  not  except  in- 
directly. Interfere  with  the  right  of  Ingress  or  egress  to  or  from  their 
property.  In  cases  of  this  character.  If  it  should  be  laid  down  that 
persons  who  own  property  not  abutting  on  the  street  or  alley  in- 
tended to  be  closed  as  herein  indicated  were  necessary  parties  or  en- 
titled to  compensation,  it  would  be  difficult,  if  not  wholly  impracti- 
cable to  select  the  persons  who  should  be  made  parties  and  who 
were  entitled  to  compensation.  Property  owners  on  adjoining  streets 
oi  squares,  might,  with  a  show  of  reason  and  evidence,  assert  that 
their  property  was  damaged  by  the  closing,  although  they  had  ample 
access  and  outlet  through  other  streets.  Therefore,  the  equitable 
and  practicable  rule  is  to  limit  the  persons  entitled  to  compensation 
and  to  be  made  parties  to  the  property  owners  abutting  on  the  street, 
alley  or  highway  proposed  to  be  closed,  between  the  nearest  streets 
intersected  by  the  street,  alley  or  highway  to  be  closed.  Although  if 
a  case  was  presented  in  which  it  was  made  plain  that  there  was  a 
fraudulent  arrangement  between  these  property  owners  and  the  city  to 
close  the  highway,  not  in  the  Interest  of  the  public,  but  for  private 
ends,  the  court  might  permit,  in  the  interest  of  the  public,  some  other 
property  owner,  not  entitled  to  compensation  to  come  in  and  resist 
the  closing. 

It  is  further  insisted  that  as  Ayers  alley  was  conveyed  to  and  ac- 
cepted by  the  city,  under  a  deed,  providing  that  "it  shall  always  re- 
main froe  and  open  as  a  public  street  or  alley,"  the  city  had  no 
power  to  close  it  in  violation  of  the  express  conditions  under  which 
it  was  accepted.  This  argument.  If  sound,  would  In  many  instances 
impose  upon  municipalities  unnecessary,  and  unreasonable  burdens. 
If  a  street  or  highway,  dedicated  to  a  city,  should  cease  to  be  either 
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usetul  or  convenient  for  the  public,  and  yet  the  city  be  obliged  to 
keep  it  open  and  maintain  it  in  sufficient  repair,  it  would  be  imposing 
upon  the  public  a  useless  expense;  and  to  so  hold  would  be  opposed 
to  both  reason  and  public  policy.  In  our  opinion,  the  correct  doc- 
trine is  that  the  city  has  the  same  control  over  highways  deeded  to 
it  as  was  Ayers  alley  that  it  does  over  its  other  public  ways, 
whether  acquired  by  gift,  purchase  or  condemnation.  In  short,  all 
the  stree':s  and  public  ways  of  a  city,  however  acquired,  are  subject 
equally  and  alike  to  the  control  and  regulation  of  the  municipal  au- 
thorities. In  accepting  the  alley  under  the  conveyance  the  city  did 
not  bind  itself  irrevocably  to  keep  it  open.  This  is  not  the  fair  mean- 
ing of  the  contract.  The  city  assumed  the  duty  of  keeping  it  open 
as  other  streets  and  alleys  were  kept  open,  and  the  right  to  close 
it  as  it  might  close  other  streets  and  alleys. 

The  city  made  all  of  the  appellants  defendants  to  the  action  to 
close  the  alley,  insisting  that  the  damages  to  which  each  of  them 
W{iS  entitled  should  be  assessed  by  the  same  jury  and  determined  in 
tlie  same  proceeding.  The  appellants  objected  to  this  procedure  and 
demandoa  that  they  be  awarded  separate  trials.  The  matter  of  al- 
lowing separate  trials  in  cases  of  this  character  is  largely  in  the  dis- 
crecion  of  the  trial  judge,  and  his  discretion,  we  would  not  feel  au- 
thorized to  interfere  with,  unless  it  worked  serious  injustice  to  some 
of  fhe  delend&nts.  The  action  of  the  trial  court  in  the  case  before  us 
was  not  an  abuse  of  discretion  and  seems  to  be  in  accordance  with 
th*'  provisions  of  the  act,  which  declares  that  all  the  necessary 
parties  shall  be  made  defendants  to  the  action,  and  contemplates 
that  the  carnages  to  be  assessed  shall  be  determined  In  one  trial. 
But,  aside  from  this,  there  were  only  three  parties  defendant.  The 
amount  of  damages  to  which  each  one  of  them  was  entitled  could 
as  well  be  assessed  by  a  single  jury  as  in  separate  trials  before  dif- 
feroj  t  juries.  The  question  involved  as  to  each  of  them  was  identi- 
cally the  same-,  the  only  difference  being  that  one  might  be  entitled 
to  recover  more  damages  than  the  other.  Separate  trials  would  have 
involved  thi  contideration  by  the  jury  of  every  question  of  fact  de- 
veloped upon  this  trial  except  that  relating  to  the  damages  to  the 
particular  property  of  each  individual.  So  that,  the  time  of  the  court 
would  have  been  taken  up  in  the  hearing  of  three  cases  in  which  the 
same  identical  question  was  involved,  except  as  to  the  amount  of 
damages  to  be  awarded  to  each.  (Ency.  of  PI.  &  Pr.,  volume  7,  page 
503;  Washburn  v.  Milwaukee  R.  Co.,  59  Miss.,  379;  McKee  &  St. 
Louis,  17  Mo.,  184;  Colcough  v.  Nashville  R.  Co.,  2  Head  (Tenn.), 
171.) 

It  is  also  complained  that  numerous  errors  were  committed  in  the 
admission  and  rejection  of  evidence,  and  in  instructing  the  jury  as  to 
tl-e  measure  of  damages.  An  examination  of  the  record  discloses  that 
the  evidence  was  allowed  to  take  a  wide  range,  and  every  material 
fact  necessary  to  enable  the  jury  to  proparly  understand  and  assess 
the  amount  of  recovery  to  which  each  of  the  appellants  was  entitled 
was  brought  out.  Accepting  as  correct  expositions  of  the  law.  the 
instructions  given  by  the  court,  the  jury  could  not  have  failed  to 
understand  those  facts  in  the  case  necessary  to  enable  them  to  pro- 
perl  v  estimate  the  damages  In  accordance  with  the  instructions. 

The  court  instructed  the  jury  that: 

"If  they  believed  from  the  evidence  that  either  of  said  property 
holders  will  be  damaged  by  closing  of  Ayers  alley,  the  jury  should 
say  in  their  verdict  what  sum  of  money  will  compensate  the  said 
property  holder  for  such  damage.  In  estimating  the  damage  done 
to  each  property  holder  the  jury  will  consider  the  value  to  the  prop- 
erty- owner  of  the  property  abutting  on  said  alley  and  belonging  to 
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3Uuh  proferty  holder,  and  if  said  property  is  of  less  value  to  the 
property  holder,  by  reason  of  the  closing  of  Ayers  alley,  than  it 
would  be  it  said  alley  were  left  open,  the  difTerence  of  value  to  the 
property  holder  of  the  property  as  it  now  is,  and  its  value  as  it  will 
be  when  said  alley  is  closed,  is  the  measure  of  damage  done  to  the 
property  holder  by  reason  of  the  closing  of  said  alley." 

This  instruction  was  more  favorable  to  the  property  owners  than 
t]>ey  had  the  right  to  demand.  They  were  entitled  to  the  difference 
in  the  mar  vet  value  of  the  property  with  the  alley  open  and  its 
market  ^*aluc  with  the  alley  closed.  Whereas,  in  the  instruction 
given,  the  jury  were  authorized  to  find  the  damage  to  be  the  difTer- 
enc«'  in  the  value  of  the  property  to  the  property  owner,  before  and 
after  the  alley  was  closed.  The  value  of  the  property  to  the  prop- 
erty owner  might,  in  some  instances,  be  a  great  deal  more  than  its 
market  value,  and  in  others  less.  In  estimating  and  assessing  the 
damages  under  the  instruction,  the  jury  had  the  right  to  and  may 
have  taken  into  consideration  the  personal  and  individual  incon- 
venience and  loss  from  a  business  standpoint  that  the  property 
owner  sustained.  The  measure  of  damage  to  which  the  property  hold- 
er 13  entitled  in  cases  of  this  character  does  not  include  loss  occa- 
sioned by  injury  to  his  business.  He  is  only  entitled  to  compensa- 
tion for  loss  sustained  to  his  property  and  this  loss  is  the  difference 
in  the  market  value  of  the  property.  Any  other  criterion  of  damages 
would  enter  the  field  of  speculation  and  make  the  loss  incapable  of 
reasonable  ascertainment.  The  market  value  of  a  thing  is  generally 
the  best  evidence  of  its  worth — the  fairest  standard  of  its  value.  The 
individual  whose  property  is  taken  might  not  be  willing  to  surrender 
It  for  three  times  its  market  value.  To  him  it  might  be  associated 
v/ith  sentimental  notions  that  would  enlarge  its  value  far  beyond  the 
real  and  substantial.  Again,  the  owner  may  have  established  a  busi- 
ness iu  a  particular  place  or  building  that  was  more  valuable  to  him 
than  it  would  be  to  any  one  else,  and  as  a  consequence  the  property 
would  have  a  value  to  him  far  above  its  market  value.  But  these 
evidences  or  elements  of  value  are  the  result  of  personal  or  individual 
proi«  rcnce,  and  effort.  They  affect  the  individual  more  than  they  do 
the  property,  and  if  allowed  to  enter  into  or  control  the  damage,  it 
would  be  virtually  impossible  to  estimate  or  fix  with  reasonable 
certainty  the  real  value  of  the  property.  It  must  be  admitted  that 
when  the  standard  by  which  the  loss  is  to  be  measured  is  fixed  at 
the  market  value  of  the  property  that  the  owner  in  some  cases  will 
not  secure  what  is  to  him  its  fair  value,  but  on  the  other  hand,  the 
purchaser  ought  not  to  be  required  to  pay  more  than  the  fair  market 
value  for  any  property  that  the  law  gives  him  the  right  to  take  upon 
the;  payment  of  just  compensation,  and  when  the  owner  has  recovered 
this  price,  he  "will  generally  get  what  he  is  entitled  to.  There  is  some 
apparent  conflict  in  the  cases  on  this  subject,  largely  attributable 
to  the  different  states  of  fact  presented,  but  in  Madisonville,  Hart- 
ford &  E.  R.  Co.  V.  Ross,  31  Ky.  Law  Rep.,  584;  City  of  I^ouisvllle 
V.  Hegan.  2G  Ky.  Law  Rep.,  1532;  L.  &  N.  R.  Co.  v.  Cumnock,  25  Ky. 
[jB.^  Rep.,  1330,  the  rule  we  have  announced  is  fully  sustained.  It 
is  also  the  one  approved  in  Lewis  on  Eminent  Domain,  section  463; 
Dillon  on  Municipal  Corporations,  section  623;  Elliott  on  Streets, 
section  271;  15  Cyc,  701;  Am.  &  Eng.  Ency.  of  Law,  volume  10, 
pai?*j  1'j51. 

In  disposing  of  this  question,  we  have  not  deemed  it  pertinent 
to  the  subject  in  hand  to  discuss  the  range  the  evidence  may  take 
in  elucidating  what  is  the  market  value  of  the  property  proposed  to 
be  taken.  No  fixed  rule  of  universal  application  can  be  laid  down. 
The  relevancy  and  competency  of  evidence  must  be  left  to  be  con- 
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trolled  by  the  facts  of  each  case  at  it  comes  up.  But  generally  all 
the  I'actb  as  to  the  condition  of  the  property.  Its  surroundings,  im- 
pro\ements  and  capabilities,  may  be  shown.  A  full  discussion  of 
this  siib/ect  will  be  found  in  Lewis  on  Eminent  Domain,  sections  478- 
9;  Elliott  on  Streets  and  Roads,  section  260. 

In  the  case  before  us,  the  injury  was  to  the  whole  property.  None 
of  it  was,  accurately  speaking,  taken.  The  Wly  injury  consisted 
in  deprivin2>:  the  property  of  the  full  use  of  an  adjacent  alley;  and 
while  this  was  in  the  meaning  of  the  Constitution  a  taking,  yet  the 
damage  done  was  susceptible  of  being  fairly  estimated  upon  the  basis 
of  the  injury  done  to  the  market  value  of  the  property.  And  what 
we  have  said  upon  this  point  must  be  accepted  as  our  understanding 
of  the  law  controlling  cases  presenting  questions  like  the  one  under 
consideration. 

The  court  further  instructed  the  jury  that: 

"The  right  at  present  exists  in  the  property  owners  on  Ayers  alley, 
as  well  as  in  all  citizens  of  the  city  of  Lexington,  to  use  as  a  public 
highway  the  land  adjoining  Ayers  alley,  as  originally  constructed, 
on  the  west  side,  and  beitfg  north  of  Water  street,  a^d  lying  under 
the  viaduct,  and  being  opposite  W.  H.  Henderson's  property,  but 
this  right  on  the  part  of  each  and  every  citizen  is  subordinate  to 
the  superior  right  of  the  Lexington  union  station,  to  use  said  land  for 
the  purpose  of  its  business  as  it  may  desire." 

The  land  mentioned  in  this  instruction  is  indicated  on  the  map 
by  the  words  "vacant  space  under  viaduct."  To  understand  why 
this  instruction  was  given,  it  will  be  necessary  to  relate  briefly  the 
situation  of  this  space,  and  the  conditions  under  which  it  exists. 
Henderson  s  property  runs  back  with  the  alley,  and  on  the  east  side 
thereof,  to  Water  street.  Under  the  viaduct  at  Water  street  there 
is  an  open  space,  some  seventy  feet  long  and  about  thirty  feet  wide, 
In  which  wagons  and  other  vehicles  can  go  from  the  alley.  This  open 
space  is  immediately  across  the  alley  from  Henderson's  building,  and 
teams  going  down  the  alley  from  Main  street  to  Henderson's  building, 
can  unload,  and  then  go  in  the  space  under  the  viaduct,  there  turn 
around,  nnri  {.o  out  the  alley  to  Main  street.  While  it  is  a  fact  that 
vehicles  going  in  the  Main  street  mouth  of  the  alley,  can  not  cross 
Water  street,  they  can  be  driven  as  far  as  Water  street  and  turn 
r.round  in  the  space  under  the  viaduct  and  go  out  the  way  they  came 
in.  Before  the  alley  was  closed,  vehicles  coming  from  Main  street 
could  not  be  turned  in  it,  but  had  to  go  out  to  either  Water  street  or 
High  street.  It  will  thus  be  seen  that  the  open  space  under  the  viaduct 
was  a  benefit  to  Henderson's  prOiM  rty,  and  in  a  large  measure  cor«- 
pensnted  him  for  the  obstruction  of  the  alley.  Admitting  this  to  be 
true,  the  argument  is  made  that  Henderson's  use  of  the  vacant 
space  under  the  viaduct  is  limited  so  as  to  impair,  If  not  destroy 
its  value  to  his  property,  and  hence  the  court  should  not  have  In- 
stnicled  the  jury  upon  this  point.  This  argument  is  rested  upon  the 
ground  that  under  the  contract  between  the  city  and  the  railroads 
it  is  provided  that  the  railroad  companies,  or  rather  the  Lexington 
union  station  company  standing  in  their  place,  shall  be  allowed  to 
use  in  perpetuity,  so  much  of  this  space  as  it  may  desire  for  its  pur- 
poses; and  that  the  right  of  Henderson  or  persons  doing  business 
at  his  building,  to  its  use  may  be  at  any  time  taken  away  or  so  cur- 
tail'*d  as  to  render  the  use  of  little  importance.  That  the  giving  of 
this  instruction  exercised  a  weighty  influence  upon  the  jury  in  estimat- 
ing the  damage  to  the  property  of  Henderson,  by  closing  the  alley, 
we  have  no  doubt.  And  if  the  right  of  the  public,  as  well  as  property 
ownei'-s  in  Ayers  alley,  to  use  this  space  in  common  with  other  citi- 
zens could  be  taken  away,  or  so  curtailed  as  to  render  it  valueless, 
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there  wouJd  be  great  force  in  the  contention  of  counsel  for  the  ap- 
pellents,  that  the  instruction  upon  this  subject  was  misleading  and 
prejudicial.  But.  neither  the  railroad  companies  nor  the  union  sta- 
tion company  will  be  permitted  to  deny  to  the  public  or  any  indivi- 
daai,  the  use  of  this  space  as  a  public  highway;  and  the  public  gener- 
ally iDay  use  and  occupy  it  upon  equal  terms  with  its  use  by  the  Lex- 
ington union  station  for  the  purposes  of  its  business;  and  this  use 
by  the  I-exing,ton  union  station  company  must  be  a  reasonable  and 
a  necessary  use.  It  can  not  arbitrarily  exclude  the  public  from  or 
unnecessarily  obstruct  their  use  of  this  space. 

It  js  also  contended  that  the  verdict  of  the  jury  is  grossly  inade- 
quate, but  we  will  not  extend  this  opinion  in  discussini?  this  ques- 
tion. The  amount  of  damage  was  a  matter  entirely  within  the  dis- 
cretion of  the  jury.  They  were  doubtless  familiar  with  the  location 
of  tlH'  property,  and  the  injury  to  its  value  that  resulted  from  closing 
the  alley.  They  saw  and  heard  the  witnesses  testify,  and  their  find- 
ing of  the  amount  of  damages  will  not,  as  we  have  frequently  announ-* 
ced,  be  disturbed,  as  it  was  not  so  inadequate  as  to  indicate  that  the 
conclusion  ^as  the  result  of  passion  or  prejudice. 

After  a  careful  consideration  of  all  the  material  questions  present- 
ed b>  t)ic  record,  we  have  reached  the  conclusion  that  the  judgment 
Bhoiild  bo  aiSrmed,  and  it  is  so  ordered. 


TV1LS0N,  RECIEVER  v.  MURPHY'S  ADM'R.,  &c 
iMURPHY'S  ADM'B.,  &c.  v.  WILSON  &  MUIR,  &c. 
(Filed  June  9,  1908 — Not  to  be  reported.) 

1.  Attorneys  at  Law — Services  for  Partnership — Payable  Out  of 
Partnership  Funds — In  this  case  evidence  considered  and  h'jid  that  a 
fee  of  1750,  paid  to  W.  for  his  services  as  attorney  for  a  distillery 
firm,  which  had  been  dissolved  by  the  death  of  one  of  the  Arm,  being 
for  the  benefit  of  the  partnership  property,  was  properly  payable  out 
of  the  partnership  funds. 

2.  Receivers — Settling  Partnership — Allowances  for  Services — ^In 
allowing  the  fee  of  a  receiver  of  a  distillery  company,  which  bad  been 
dissolved  by  the  death  of  one  of  the  partners,  who  was  more  of  a 
caretaker  than  any  thing  else,  his  principal  business  being  to  sign 
withdrawals  of  whisky  and  looking  after  the  distillery  when  not  in 
operation  for  several  years,  the  witnesses  fixed  the  value  of  his  ser- 
vices at  from  $5,000  to  $10,000.  This  trial  court  allowed  him  $2,750 
Held — That   the   allowance   was   not   too   small. 

John  S.  Kelley  for  receiver  Wilson. 

Geo.  S.  &  J.  A.  Fulton  for  Murphy's  Adm'r,  &c. 

John  D.  WicklifCe  for  Wilson  &  Mulr.   &c. 

Appeals  from   Nelson   Circuit   Court. 

Opinion  of  the  court  by  Williams  Rogers  Clay,  Commissioner,  af- 
firming. 

These  two  appeals  grow  out  of  the  same  transactions,  and  will  be 
considered  together.  In  the  appeal  of  Squire  Murphy's  Administrator. 
&c.  V.  Wilson  &  Muir,  &c.,  the  question  is,  whether  the  fee  of  John 
D.   WicklifCe   should   be   paid   by   appellees  or   out  of   the  funds   be- 
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longing  to   the   partnership   of   Murphy,   Barber   &    Company.    This 
question,  we  shall  first  consider. 

Squire  Murphy  and  A.  M.  Barber  were  partners  engaged  in  the 
distillery  business  under  the  firm  name  of  Murphy,  Barber  &  Com- 
pany. They  resided  in  Nelson  county,  Kentucky,  but  their  plant 
was  located  just  beyond  the  county  line,  in  Bullitt  county,  at  Clermont. 
Squire  Murphy  died  in  August,  1893,  leaving  a  will  which  was  pro- 
bated in  Nelson  county.  After  making  some  special  devises,  the 
testator  directed  his  executor  to  hold  the  balance  of  his  estate  and 
operate  the  distillery  in  the  firm  name  of  Murphy,  Barber  &  Com- 
pany, until  such  time  (not  exceeding  three  years)  as  the  distillery 
property  could  be  sold  at  a  fair  price  and  the  money  collected;  then 
a  settlement  should  be  made.  The  testator  appointed  his  partner, 
A.  M.  Barber,  as  executor  of  his  will,  who  qualified  and  entered  upon 
his  duties.  At  this  time  there  was  a  great  depression  in  the  whisky 
trade.  The  executor,  who  was  also  the  surviving  partner,  continued 
the  business  until  September,  1896,  when  the  three  years  named  in 
the  will  expired.  At  this  time  there  was  still  a  depression  in  the 
whisky  business.  Under  this  condition  of  affairs,  a  contract  was 
entered  into  between  the  executor  and  surviving  partner,  A.  M.  Bar- 
ber, and  the  devisees  of  Squire  Murphy,  by  which  the  partnership 
was  to  continue  for  one  year  longer.  Before  anything  was  done  under 
this  contract,  A.  M.  Barber  also  died.  Thus  the  partnership  and 
contract  for  a  continuance  of  the  business  were  termin|,ted,  leaving 
a  valuable  distillery  plant  with  about  9,000  barrels  of  khisky 
in  bond  in  the  warehouses,  about  one-half  of  which  was  pledged  to 
banks  for  the  money  that  had  enabled  the  firm  to  make  the  whisky. 
Some  of  it  had  been  sold,  and  was  held  in  storage  for  the  owners; 
the  residue  belonged  to  the  firm.. 

Neither  of  the  deceased  partners  had  a  personal  representative, 
and  this  valuable  property  was  uncared  for,  and  unprotected.  Under 
this  state  of  case,  a  consultation  was  held  by  Wilson  &  Muir,  the 
largest  creditors,  the  devisees  of  Squire  Murphy,  and  John  Barber, 
the  son  of  A.  M.  Barber  and  representative  of  the  heirs  of  said 
decedent,  and  John  D.  Wickliffe,  attorney  for  Wilson  &  Muir,  in 
which  it  was  agreed  that  suit  should  be  instituted  by  Wilson  &  Muir 
against  the  devisees  and  heirs  at  law  of  the  deceased  partners,  ask- 
ing for  the  appointment  of  a  receiver  to  take  charge  of,  and  sell  the 
partnership  property,  pay  the  debts  and  bring  about  a  settlement 
of  the  partnership  affairs.  This  suit  was  immediately  prepared,  the 
petition  filed  and  all  parties  in  interest  brought  before  the  court. 
On  November  26th,  seven  days  after  the  death  of  A.  M.  Barber, 
the  circuit  judge  was  appealed  to  to  appoint  a  receiver.  At  the 
time  the  application  was  made,  a  writing  was  filed  with  the  judge, 
signed  by  the  devisees  of  Squire  Murphy  and  the  adult  heirs  of  A. 
M.  Barber,  asking  for  the  appointment  of  a  receiver  and  suggesting 
Eugene  Wilson  as  a  suitable  person  to  take  charge  of  the  property. 
Thereupon  Wilson  was  appointed.  After  that  time,  John  D.  Wick- 
liffe continued  to  act  as  the  attorney  ot-  Wilson,  giving  him  advice 
in  the  management  of  the  property  and  assisting  him  in  the  prepara- 
tion of  the  reports  which  he  filed  as  receiver. 

Counsel  for  the  Murphy  and  Barber  estates  insist  that,  as  each 
of  these  estates  was  represented  by  attorneys,  and,  as  the  suit  for 
a  receiver  was  filed  on  behalf  of  one  of  the  principal  creditors,  it 
would  be  unjust  to  charge  the  estates  with  the  pa3rment  of  the  fee 
of  $750  allowed  Wickliffe.  It  is  true,  the  Murphy  &  Barber  esttaes 
each  had  attorneys,  but  it  appears  that  their  time  was  chiefly  oc- 
cupied in  litigating  matters  in  dispute  between  these  two  estates. 
While  it  is  true,  that  John  D.  Wickliffe  was  attorney  for  the  appel- 
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lees,  it  Is 'also  true,  that  he  was  attorney  for  the  receiver.  Charles 
Bakrow,  a  wholesale  liquor  dealer  of  Louisville  purchased  some  of 
the  partnership  whisky  from  the  receiver,  for  which  he  failed  to  pay. 
The  record  shows  that  Wickliffe  instituted  the  necessary  proceed- 
ings to  compel  Bakrow  to  pay  the  money,  and  succeeded  in  getting^ 
the  money.  As  both  the  parties  were  dead  at  the  time  the  suit  for 
a  receiver  was  instituted,  and,  as  there  was  no  one  to  take  charge 
of  the  property,  it  was  necessary  that  some  action  be  taken  to  pro- 
tect the  estate.  This  was  done  on  the  application  of  one  of  the  prin> 
cipal  creditors,  but  with  the  consent  and  co-operation  of  the 
other  creditors  and  representatives  of  the  two  estates.  We,  there- 
fore, conclude  that  the  services  rendered  by  John  D.  Wicklifte  were 
for  the  benefit  of  the  partnership  property,  and  that  his  fee  was 
properly  payable  out  of  the  partnership  funds. 

We  shall  next  consider  the  question  of  the  allowance  to  the  re- 
ceiver, Eugene  Wilson.  Wilson  acted  as  receiver  for  a  period  of 
43  months.  During  that  time  ^e  made  a  few  visits  to  the  distillery 
plant  and  wrote  several  letters.  At  the  time  he  took  charge  the 
debts  of  the  partnership,  secured  by  lien  on  the  whisky,  amounted 
to  about  $40,000.  At  the  end  of  the  receivership  he  turned  over 
to  the  unsecured  creditors  and  representatives  of  the  Murphy  and 
Barber  estates  about  $4 0,000.  The  receiver  was  the  son  of  William 
Wilson,  one  of  the  stockholders  In  the  bank  of  WHson  &  Muir, 
a  creditor  of  the  partnership  to  the  extent  of  about  $32,000.  At  the 
time  of  his  appointment  and  throughout  the  term  of  his  services 
as  receiver,  he  was  the  cashier  of  the  bank  of  Wilson  &  Muir. 
During  that  time,  he  also  conducted  a  large  insurance  business. 
The  trial  court  allowed  the  receiver  a  fee  of  $2,750.  A  number  of 
witnesses  testified  that  Wilson's  services  were  worth  from  $5,000  to 
$10,000.  Counsel  for  the  receiver  insist  that  the  large  amount  of 
money  turned  over  by  the  receiver  to  the  estates  of  Murphy  and 
Barber  was  the  result  of  his  careful  management  and  foresight  in 
the  performance  of  his  duties  as  receiver.  On  the  other  hand, 
counsel  for  appellees  insist  that  the  sum  turned  over  to  the  estates 
was  not  due  to  any  work  or  foresight  on  the  part  of  the  receiver,  but 
was  due  entirely  to  the  natural  advance  in  the  price  of  whisky. 
In  cases  of  this  character,  we  necessarily  rely  to  a  large  extent 
upon  the  judgment  of  the  chancellor.  The  distillery  was  not  ope- 
rated. The  receiver  was  more  of  a  caretaker  than  anything  else, 
and  even  the  burden  of  taking  core  of  the  property  was  imposed 
upon  others.  Where  his  efforts  consisted  principally  of  signing 
withdrawals  of  whisky  and  of  looking  after  the  distillery  property 
not  in  operation,  and  where  these  duties  were  not  so  exacting  as  to 
interfere  With  his  insurance  business  or  his  work  as  cashier  of  the 
Wilson  &  Muir  bank,  we  are  unable  to  say  that  the  allowance  of 
$2,750.  made  by  the  court  below,  is  too  small. 

Wherefore,  the  Judgment  in  each  case  is  affirmed. 


WRIST  V.  COMMONWEALTH. 

(Filed   June   9,   1908— Not   to   be   reported.) 

1.  Malicious  Shooting — Self  Defense — ^Instruction  As  To — Under 
the  evidence  it  appears  that  the  accused  commenced  the  difficulty. 
An  instruction  on  self-defense  was  modified  by  telling  the  jury 
that  the  plea  could  not  be  relied  on  if  accused  "brought  on  the 
difficulty."  While  it  is  the  better  practice  not  to  use  those  words. 
defendant's   plea   could   not   have   availed   him   as   he   did   not   act 


WRIST  V.  COMMON WJSALTH.  719 

in  self-defense,   and   the  Jury   could   not   have   been  misled   by  tlie 
use  of  these  words. 

2.  Distance  of  Person  at  The  Time  of  Shooting — The  distance 
of  the  parties,  at  the  time  of  the  shooting,  as  it  bears  upon  the 
question  of  the  intent,  is  a  fact  to  be  considered  by  the  Jury  like 
any  other  fact  proved  in  the  case.  It  should  not  be  pointed  out  in 
an  instruction  any  more  than  any  other  fact. 

Edwin  P.  Morrow,  W.  Boyd  Morrow  and  Morrow  &  Morrow  for 
appellant. 

James  Breathitt  and  Tom  B.  McGregor     for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion   of   the   court   by   Judge   Carroll,   afBlrming. 

Under  an  indictment  charging  him  with  the  crime  of  willfully  and 
maliciously  shooting  at,  with  intent  to  kill,  C.  C.  Meadows,  without 
wounding  him,  which  is  an  offense  described  and  denounced  by 
section  1166,  of  the  Kentucky  Statutes — the  appellant  was  found 
guilty  and  his  punishment  fixed  at  one  year  confinement  in  the 
State   penitentiary. 

The  chief  and  in  fact  only  reason  urged  for  a  reversal  of  the 
Judgment  is  that  the   court  erred  in  instructing  the  Jury. 

The  evidence  in  the  case  is  brief  and  simple.  For  the  Common- 
wealth, the  substance  of  it  is  that  appellant,  who  seemed  to  be 
drinking,  went  to  a  store  and  in  a  boisterous  voice  said  he  want- 
ed a  cheese  box.  Being  told  by  the  store-keeper,  Avery,  that  he 
did  not  have  any  to  sell,  he  made  an  impertinent  reply,  and  there- 
upon the  storekeeper  and  Meadows,  who  was  in  the  store,  cursed 
him  and  told  him  to  get  away.  That  when  leaving  for  liis  house, 
which  was  a  short  distance  off,  he  said:   "I  come  back  and  get  you 

d 8 b— ."  In  a  few  minutes  he  returned  with  a  shot  gim 

in  his  hand.  When  about  seventy-five  yards  from  the  store,  he  com- 
menced cursing,  and  fired  the  gun  at  Meadows  and  the  store- 
keeper, who  were  standing  in  the  door  of  the  store — some  of  the 
shot  striking  the  clothes  of  Meadows.  After  the  first  shot  was 
fired  by  appellant,  Meadows  and  a  brother  of  a  clerk  who  was  pre- 
sent, commenced  shooting  at  him  with  a  pistol,  and  he  fired  two  or 
three  other  shots  with  his  gun. 

Appellant,  in  his  own  behalf,  stated  that  he  went  to  the  store 
for  the  purpose  of  buying  some  articles  of  food,  and  also  tried  to 
buy  a  cheese  box,  when  the  storekeeper  said  he  didn't  keep  boxes 
around  to  sell  negroes;  and  after  a  few  other  remarks  had  been 
exchanged,  the  storekeeper  and  Meadows  cursed  him,  drew  a  pis- 
tol, and  told  him  to  get  out.  That  in  leaving,  he  dropped  his  hat 
hat  about  75  yards  from  the  store,  and  went  to  his  house  to  get 
ready  to  leave  and  go  to  Somerset.  That  he  got  his  gun,  and 
some  shells  loaded  with  bird  shot,  and  went  back  to  get  his  hat, 
not  intending  to  have  any  further  trouble;  and  about  the  time 
he  reached  the  point  where  his  hat  was.  Meadows  fired  at  him 
with  a  pistol,  when  he  returned  the  shot,  and  thereupon  he  fired 
several  times  as  did  Meadows,  and  two  or  three  others  who  were 
shooting  at  him. 

With  the  evidence  in  this  condition,  the  court  instructed  the 
Jury  upon  the  charge  contained  in  the  indictment,  and  also  touch- 
ing the  lesser  degree  of  the  offense,  which  a  mifrdemeanor,  de- 
scribed in  section  1242,  of  the  Statutes.- 

The  instruction  as  to  self-defense  was  modified  by  the  statement 
in  substance  that  the  accused  could  not  rely  upon  the  plea  of  self- 
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defense,  to  exonerate  him  if  he  brought  on  the  difficulty.  The  in- 
struction would  have  been  more  correct  if  the  court  bad  said 
to  the  jury  that  he  could  not  rely  upon  the  plea  of  self-defense 
if  the  Jury  believed  he  brought  on  the  difficulty  by  first  shooting, 
or  threatening  to  shoot,  at  Meadows,  when  it  was  not  necessary, 
or  did  not  appear  to  him  to  be  necessary  in  the  exorcise  of  a 
reasonable  Judgment  to  protect  himself  from  death  or  great  bodily 
harm  at  the  hands  of  Meadows,  or  the  persons  who  were  with 
him.  But  the  failure  to  so  word  the  instruction  could  not  under  the 
facts  of  this  case  have  been  prejudicial  to  the  accused.  If  the 
statements  of  the  witnesses  for  the  Commonwealth  are  true,  the  ac- 
cused, without  excuse  or  provocation,  commenced  the  difficulty  by 
shooting  at  them.  In  other  words,  he  brought  all  the  trouble,  he  has 
suffered  upon  himself.  On  the  other  hand,  if  his  story  is  true,  he  did 
not  commence  or  bring  on  the  difficulty,  was  entirely  without  blame, 
fired  only  in  8eI^defense  and  should  have  been  acquitted.  It  is  mani- 
fest that  the  Jury  accepted  as  true  the  statements  of  the  prosecuting 
witnesses,  and  reached  the  conclusion,  as  they  well  might  have  done, 
that  the  accused  after  leaving  the  store,  went  to  his  house,  and  re- 
turned with  his  shot  gun  for  the  purpose  of  doing  some  harm  to  the 
men  who  were  at  the  store.  Taking  this  view  of  the  case,  appellant's 
plea  of  self-defense  could  not  have  availed  him  as  he  did  not  act  in 
self-defense. 

The  safer  and  better  practice,  is  not  to  use  the  words  "brought  on 
the  difficulty"  in  an  instruction,  but  if  they  are  used,  the  court  should 
define  their  meaning,  and  there  are  many  cases  in  which  it  would  be 
prejudicial  error  to  fail  to  define  what  was  meant  by  the  expression 
"bringing  on,  or  brought  on,  the  difficulty."  (Greer  v.  Commonwealth, 
27  Ky.  Law  Rep.,  333;  Calhoun  v.  Commonwealth,  23  Ky.  Law  Rep.. 
1188;  Riley  v.  Commonwealth,  94  Ky.  268;  Brown  v.  Commonwealth. 
21  Ky.  Law  Rep.,  245;  Arnold  v.  Commonwealth,  21  Ky.  Law  Rep., 
1566;  Allen  v.  Commonwealth,  86  Ky.,  642.)  But  in  this  case,  there 
were  only  two  views  that  the  Jury  could  reasonably  have  adopted. 
One,  that  appellant  came  back  towards  the  store  with  his  shot  gun 
for  the  purpose  of  shooting  or  wounding  the  men  at  the  store,  and 
with  this  purpose  in  view,  commenced  firing  at  them;  the  other,  that 
he  only  stopped  to  get  his  hat  on  his  way  to  leave  the  country,  when 
without  provocation  he  was  fired  upon. 

Under  the  facts  the  Jury  could  not  have  been  misled  by  the  use  of 
the  words  "brought  on  the  difficulty."  If  it  was  brought  on  at  all  by 
appellant,  it  was  by  his  conduct  in  returning  to  the  store  to  attack 
Avery  and  Meadows,  or  in  first  shooting  at  them.  And  if  it  was 
brought  on  in  this  way,  the  appellant  forfeited  his  right  of  seJf- 
defense. 

The  argument  is  also  made  that  the  indictment  should  have 
charged,  and  the  evidence  have  shown,  that  appellant  when  he  flred 
was  at  such  a  distance  that  death  or  serious  bodily  harm  could 
have  resulted  from  his  shooting;  and  that  the  Jury  should  have  been 
80  instructed.  The  offense  for  which  appellant  was  indicted  is 
a  statutory  one,  fully  described  in  the  statute.  It  is  complete 
when  a  person  shoots  at  another  with  the  intention  of  killing  him, 
although  he  may  not  wound  him.  Whether  the  person  shooting 
is  close  enough  to  the  person  shot  at  to  wound  or  kill  him,  is  a 
question  for  the  Jury.  If  a  person  fired  an  ordinary  shot  gun,  load- 
ed with  ordinary  bird  shot,  at  a  person  five  hundred  yards  off,  and 
there  was  evidence  to  show  that  the  shot  gun  would  not  carry 
over  a  hundred  yards,  there  could  not  well  be  a  conviction  under 
this  statute,  as  the  distance  of  the  parties  would  preclude  the  idea 
that  the  shooting  was  done  with  the  Intention  of  wounding  or  kill- 
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ing.  But  the  distance  of  the  parties,  as  it  bears  upon  the  ques- 
tion of  Intent,  is  a  fact  to  be  considered  like  any  other  fact  proven 
in  the  case.  It  should  not  be  pointed  out  in  an  instniction  any 
more  than  any  other  fact,  or  given  any  more  promintnce  than 
any  other  fact  necessary  to  constitute  the  guilt  of  the  acu'sed. 
Xor  Is  it  necessary  that  it  should  be  charged  In  the  indirrment. 
Upon  a  consideration  of  the  whole  case,  we  do  not  find  tliat  any 
error  of  law,  prejudicial  to  the  substantial  rights  of  the  accused, 
was    committed,    and    the    judgment    must    be    affirmed. 


LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY  v.  SCALF. 

(Filed  June  9,  1908— Not  to  be  reported.) 

Railroads — Going  With  State  Guards  to  Inauguration — Vol  inleer — 
Illness  from  Filthy  Car — Action  for  Damages — Grounds  for  Recovery — 
One  not  a  member  of  the  State  Guards  who  volunteered  to  go  with  a 
company  of  State  Guards  to  the  inauguration  of  the  Governor  Is  not 
entitled  to  damages  against  the  railroad  c:>nipany '  for  illness  alleged 
to  have  been  caused  by  being  compelled  to  ride  in  a  car  that  was  not 
properly  lighted  or  heated  or  not  furnished  with  drinking  water  or 
by  reason  of  the  noisome  and  filthy  condition  of  the  car,  as  he  was  not 
a  member  of  the  guards  he  had  the  right  at  any  time  to  leave  the  car 
and  go  into  another  without  being  subjected  to  military  discipline 
therefor. 

James  D.  Black  and  Benj.  D.  Warfield  for  appellant. 

John   H.   Wilson   and   B.   B.   Golden   for   appellees 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  William  Rogers  Clay.  Commissioner,  re- 
versing. 

App9llee,  Lee  Scalf,  went  with  the  Barbourville  State  Guards  to 
the  inauguration  of  Governor  Beckham,  in  December,  1900.  Complain- 
ing that  the  coach  in  which  he  went  to,  and  returned  from  Frankfort, 
was  not  properly  heated  or  lighted,  and  was  not  furnished  with  suffi- 
cient water  for  drinking  purposes;  that  the  stoves  and  lamps  smoked, 
and  that  the  car  was  permitted  to  become  in  a  noisome  and  filthy  con- 
dition, and  that  by  reason  thereof  he  experienced  great  physical  and 
mental  suffering  and  caught  severe  cold,  he  instituted  this  action  for 
damages  against  the  appellant,  Louisville  &  Nashville  Railroad  Com- 
pany. He  recovered  a  verdict  for  $500.00,  and  the  railroad  coinpany 
appeals. 

It  appe?rs  from  the  reccrd  that  appellee  never  enlisted  In  the  State 
Guards  by  taking  the  obligation  required  by  law.  The  captain  of  the 
company  simply  requested  him  to  accompany  the  guards  for  the 
purpose  of  filling  out  the  quota  of  the  company.  He  thereupon  vol- 
unteered, and  did  go  with  the  company.  According  to  apnellee's 
contention,  the  bad  conditions  prevailing  in  the  car  were  due  to 
the  negligence  of  the  employes  of  the  appellant  companj,  while 
the  latter  insists  that  those  conditions  were  due  entirelv  to  tho 
acts  of  appellee  and  his  companions,  in  raising  the  windows  of  the 
car,  in  attempting  to  put  coal  In  the  fires,  In  punching  the  fires 
with  their  bayonets,  and  in  scattering  lunches  over,  and  vomiting 
on  the  fioor  of  the  car.  Appellant  asks  a  reversal  on  the  ground  of 
the  admission  of  incompetent  testimony,  and  also  because  of  error 
in   refusing  and  giving  instructions. 

vol.  33 — 46 


722  L.  A  N.  B.  R.  CO.  V.  8CALF. 

It  appears  that  the  trial  court  permitted  several  'fitnesses  to 
testify  to  the  fact  that  the  members  of  he  guard  complained  of 
the  cold  and  other  conditions  of  the  car,  and  expressed  these  com- 
plaints to  each  other.  As  these  complaints  were  not  made  to  the 
employes  of  the  railroad,  they  were  manifestly  incompetent,  and 
all   such  evidence   should   have   been   excluded   by   the   court. 

Appellant  asked   the  following   instruction: 

"If  you  shall  believe  from  the  evidence  that  the  plaintiff,  Lee 
Scalf,  was  not  a  member  of  the  military  company  on  the  trip  to. 
or  return  from,  Frankfort,  on  the  occasion  mentioned  in  the  evi- 
dence, but  that  he  voluntarily  undertook  to  and  did  make  said  trips, 
and  that  he  could,  without  subjecting  himself  to  any  military  dis- 
cipline, or  penalty,  have  left  the  coach  which  was  occupied  by 
said  company  on  said  trip,  after  discovering  that  said  coach  was 
dirty  or  filthy,  or  gave  out  offensive  odors,  or  was  insufficiently 
heated,  or  the  lamps  gave  insufficient  light,  or  emitted  foul  or  of- 
fensive odors,  or  the  stoves  in  said  coach  gave  out  smoke,  to  the 
discomfort  of  plaintiflF,  if  any  such  conditions  existed,  and  could 
have  taken  a  passage  on  said  trips  in  another  coach,  free  from  such 
conditions  and  failed  to  do  so,  you  should  find  for  the  defendant.** 

We  think  the  court  erred  in  failing  to  give  this,  or  a  similar  in- 
struction. Indeed,  as  there  was  no  proof  that  appellee  was  a  mem- 
ber of  the  military  company,  he  could  have  left  the  car  without 
subjecting  himself  to  any  military  discipline  or  penalty.  The 
statutes  do  not  provide  a  punishment,  except  for  enlisted  men.  No 
power  is  given  to  discipline  those  who  go  as  mere  volunteers^  and 
who  have  not  enlisted  in  the  service  by  taking  the  obligation  re- 
quired by  law.  Upon  the  next  trial,  the  court  should  give  the  fol- 
lowing instruction: 

"The  court  instructs  you  that  the  plaintiff,  Lee  Scalf,  was  not  a 
member  of  the  military  company  on  the  trip  to  and  from 
Frankfort,  on  the  occasion  mentioned  in  the  evidence,  and 
that  he  could,  without  subjecting  himself  to  any  military  discip- 
line or  penalty,  have  left  the  coach,  which  was  occupied  by  him 
on  said  trips.  And  if  you  believe  from  the  evidence  that  said 
coach  was  dirty  or  filthy,  or  gave  out  offensive  odors,  or  was  not 
sufficiently  heated,  or  the  lamps  gave  insufficient  light ^or  emitted 
foul  and  offensive  odors,  or  that  the  stoves  in  said  coaches  gave 
out  smoke,  to  the  discomfort  of  the  plaintiff.  If  any  such  conditions 
existed,  and  that  the  plaintiff  on  said  trip  could  have  taken  passage 
in  another  coach,  free  from  such  conditions,  and  failed  to  do  so, 
you  should  find  for  the  defendant." 

Appellee  complains  of  the  fact  that  he  contracted  a  vevere  cold 
by  reason  of  the  cars  being  insufficiently  heated.  It  appears,  how- 
ever, that,  after  his  arrival  In  Frankfort,  he  marched  and  stood 
around  for  several  hours  in  the  cold  without  any  overcoat  on.  It 
was,  therefore,  impossible  to  tell  whether  the  cold  he  contracted 
resulted  from  the  Insufficient  heat  of  the  car  or  from  the  exposure 
to  the  severe  weather  then  prevailing  at  Frankfort.  Upon  the  next 
trial,  unless  there  be  some  evidence  that  the  cold  comulained  of 
was  the  proximate  result  of  the  condition  of  the  car,  all  evidenc-? 
of  the  cold  should  be  excluded,  and  the  court  should  omit  from 
its  instructions  the  right  to  recover  on  that  ground.  (Ix>ui8ville 
&  Nashville  Railroad  Co.  v.  Wathen,  22  Ky.  Law  Rep.,  82:  Groves 
V.  Louisville  &  Nashville  Railroad  Co.,  29  Ky.  Law  Rep..  'i25,  1291: 
Louisville  Gas  Co.  v.  Kaufman  Straus  &  Co.,  &c.,  105  Ky..  131.) 

For  the  reasons   given,   the   judgment   is   reversed   and   cause   re- 
manded,  f^r   a   new   trial   consistent   with   this   opinion. 
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SINDER  V.  CONRAD,   &c. 

(Filed  June  10,  1908— Not  to  be  reported.) 

Exceptions — Time  of  Filing — The  exceptions  to  the  report 
of  sale  herein,  aside  from  being  insufficient,  were  not  filed  in 
time.  The  lower  court  being  one  of  continuous  session  has  con- 
trol over  its  orders  for  60  days  after  they  are  entered,  and  within 
that  time  may  correct  them  or  set  them  aside,  but  the  power  to 
do  so  can  not  be  exercised  after  that  time; 

E.  E.   McKay  for  appellant. 

Johnson  &   Hieatt  for  appellees. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second 
Division. 

Opinion  of  the  court  by  Judge   Settle,  affirming. 

In  an  action  in  equity,  styled  Florence  Conrad  and  others  v.  A. 
B.  Drovo  and  others,  instituted  in  the  court  below,  a  decree  was 
rendered,  directing  the  sale  of  certain  real  estate  in  the  city  of 
Louisville,  formerly  owned  by  Fanny  R.  Barnes,  for  distribution 
of   its   proceeds   among   her   heirs   at   law,   parties    to   the   action. 

The  real  estate  described  in  the  decree  was  sold  July  16th, 
1906.  Included  in  the  sale  were  lots  one  and  two,  situated  on 
what  is  known  as  the  "Point"  in  the  city  of  LoulTsville.  Lot  1  was 
purchased  by  the  Progress  Land  Company,  and  lot  2,  by  the  ap- 
pellant, Fred  Slnder,  the  latter's  bid  being  $43 5.  In  accordance 
with  a  requirement  of  the  decree,  Slnder,  at  the  time  of  the  sale, 
paid  to  the  commissioner  $25,  but  failed  to  execute  bond  with  ap- 
proved security  for  the  remainder  of  the  purchase  money,  as  direct- 
ed  by  a   further   provision   of   the   decree. 

The  commissioner  filed  this  report  of  sale  on  October  6th,  1906, 
and  under  a  rule  of  the  court  it  was,  by  proper  order,  laid  over  one 
week  for  exceptions.  On  February  9th,  1907,  exceptions  to  the 
report  of  sale  were  filed  by  the  Progress  Land  Company,  but  were 
not  passed  on  by  the  court  until  March  4th,  at  which  time  an  order 
was  entered  overruling  the  exceptions,  and  on  motion  of  the  plain- 
tiffs, then  made,  the   report  of  sale  as  a  whole  was   confirmed. 

On  March  30th,  1907,  at  the  plaintiff's  instance,  a  rule  was  is- 
sued against  the  other  purchaser,  Slnder,  requiring  him  to  execute 
bond  for  the  amount  he  was  owing  upon  the  purchase  price  of  lot 
No.  2.  The  rule  was  made  returnable  April  6th,  1907,  but  upon 
his  motion,  was,  from  time  to  time,  respited  to  May  1st,  1907.  On 
that  day  he  filed  a  response  which  the  court,  on  May  6th,  1907,  ad- 
judged insufficient,  and  made  the  rule  absolute;  at  the  same  time 
issuing  an  attachment  .against  Slnder,  requiring  him  to  comply  with 
the  terms  of  sale,  under  penalty  of  being  dealt  with  for  contempt. 
The  latter  entered  his  appearance  to  the  attachment  and  was  given 
a  week  within  which  to  comply  therewith.  Instead  of  complying 
with  the  attachment,  Slnder,  on  May  13th,  1907,  tendered  and  of- 
fered to  file  an  affidavit  and  exceptions  to  the  report  of  sale.  On 
June  1st,  1907,  his  motion  to  filo  them  was  overruled  and  the  at- 
tachment again  awarded.  From  the  Judgment  last  mentioned,  Sln- 
der has  appealed. 

The  response  filed  by  appellant  in  substance,  set  forth  the  claim 
that  another  to  whom  he  assigned  his  bid  and  right  to  the  lot.  No. 
2,  failed,  on  account  of  an  alleged  defect  in  the  title  to  accept  the  as- 
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slgnment,  did  not  file  it  in  court,  and  refused  to  pay  the  purchase 
price  or  execute  In  appellant's  stead  a  bond  for  the  purchase  money; 
and  that  following  appellant's  purchase  of  the  lot,  it  was  so  flood- 
ed and  injured  by  high  water,  from  the  Ohio  river,  as  to  diminish 
its  value  and  prevent  him  from  selling  it.  His  exceptions  offered 
to  be  filed  to  the  report  of  sale  were  to  the  effect  thai  the  lot 
purchased  by  him  contained  one-half  of  a  double  cottage,  and  thai 
the  partition  wall,  supposed  to  divide  his  half  of  the  cottage,  from 
the  other  half,  was  a  foot  and  a  half  west  of  the  true  line  of  the 
lot. 

The  matters  set  forth  in  the  response  did  not  excuse  appellant's 
failure  to  comply  with  the  terms  of  the  sale,  or  show  cause  for  dis- 
charging the  rule;  and  had  the  exceptions  to  the  report  of  sale 
been  offered  to  be  filed  in  time,  they  failed  to  state  that  the  owner 
of  the  adjoining  lot  was  making  complaint  as  to  the  alleged  en- 
croachment upon  his  lot;  such  complaint  being  necessary  to  au- 
thorize action  upon  the  part  of  the  court  looking  to  the  granting 
of  relief  as  to  that  matter.  (Tepper  v.  Niemer,  32  Ky.  Law  Rep., 
407.) 

But  consideration  of  the  grounds  of  exceptions  to  the  report  of 
sale  would  be  unprofitable;  as  the  exceptions  were  not  filed  or  offer- 
ed to  be  filed  in  time.  Although  the  report  of  sale  was  filed  October 
6th,  1906,  and  not  coafirmed  until  Mrach  4th,  1907,  no  exceptions 
were  filed  thereto  by  appellant  during  the  nearly  five  months  tbus 
intervening,  and  as  before  indicated,  none  were  offered  to  be  filed 
by  him  until  May  13th,  1907,  more  than  sixty  days  after  the  con- 
firmation of  the  sale  by  the  circuit  court. 

The  Jefferson  Circuit  Court,  being  one  of  continuous  session,  has 
control  of  its  judgments  and  orders  for  sixty  days  after  they  are 
rendered  or  entered,  and  within  that  time  may  correct  them  or  sec 
them  aside,  for  cause,  at  the  instance  of  a  person  aggrieved.  But 
the  power  to  do  so  can  not  be  exercised  by  that  court  after  the 
expiration  of  the  sixty  days.  The  order  confirming  the  sale  to 
appellant  of  the  lot  in  question  became  final  in  sixty  days  from 
March  4th,  1907,  and  after  that  time  had  elapsed,  the  lower  court 
was  powerless  to  permit  appellant  to  file  exceptions  to  the  report 
of  sale,  hence  its  refusal  to  allow  the  exceptions  to  be  filed  was 
proper. 

Wherefore,   the  judgment  complained  of  is  affirmed. 


LEE  V.  WHEAT. 
(Filed  June  10,  1908— Not  to  be  reported. ( 

Land!s — Procesciioners — Report  of — Prima  Facie  Bvidenoe — Sec- 
tion 2374,  Ky.  Stats.,  provides  that  the  report  of  processioners  shall 
be  prima  facie  evidence  against  and  between  the  parties,  and  the  re- 
port in  this  action  would  have  been  sufficient  to  defeat  appellant's 
claim  if  there  had  been  no  other  evidence  introduced,  but  the  proof 
shows  that  she  owns  the  land  in  controversy,  and  that  the  length  of 
the  lines  stated  in  the  deed  were  made  by  oversight,  resulting  in  the 
controversy. 

2.  Same — Under  the  provisions  of  section  2128,  Ky.  Stats.,  the 
husband  can  not  deprive  the  wife  of  her  land  or  any  interest  there- 
in by  a  conveyance  made  by  him,  and  appellant  did  not  sign  the  a^ree- 
ment  upon  which  the  report  of  the  processioners  was  based. 
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Goad  &  Oliver  for  appellant. 

Bradburn  &  Basham  and  J.  H.  Gilliam  for  appellee. 

Appeal  from  Allen   Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  reversing. 

In  the  year,  1883,  a  colored  woman,  Gary  Hughes,  being  then  old 
and  feeble,  gave  her  daughter,  Sarah  Calvert,  a  small  tract  of  land 
which  :^he  carved  out  of  a  tract  of  one  hundred  acres  that  she  owned. 
She  had  a  surveyor  to  run  it  out  in  the  shape  of  a  square,  mark  the 
lines  and  plant  a  stone  at  each  of  the  four  corners.  This  was  proven 
without  contradiction.  She  placed  her  daughter,  Sarah  Calvert,  and 
her  husband  in  possession  of  the  land,  and  they  occupied  and  claim- 
ed to  these  lines  and  corners  for  about  twelve  years,  when  it  was 
sold  under  a  mortgage  executed  to  Dr.  W.  B.  Ray.  Dr.  Ray  pur- 
chased the  land  at  the  decretal  sale  and  kept  it  for  about  one  year 
with  a  tenant  in  possession,  he  then  sold  and  conveyed  it  to  appellant, 
Annie  Lee,  who,  with  her  husband,  has  been  in  possession  of  it 
ever  since.  Appellee,  Wheat,  purchased  the  remainder  of  the  land 
owned  by  Gary  Hughes  about  one  year  before  the  institution  of  this 
action.  In  1907.  He  crossed  the  line  and  began  to  cut  timber  and'appel* 
lant  instituted  this  action  against  him  for  trespass.  He  answered 
denying  that  appellant  was  the  owner  of  that  part  of  the  land  on 
which  he  entered,  and  alleged  that  appellee  only  owned  about  four 
acres,  and  that,  after  he  bought,  a  dispute  arise  between  Annie  Lee 
and  himself  as  to  the  correct  location  of  the  lines  and  comers,  and 
thereupon  she  had  the  county  processloners  to  run  out  and  establish 
her  corners  and  lines,  and  they  agreed  In  writing  at  that  time  as  to 
where  her  line  and  corners  were,  giving  her  a  fraction  over  eight 
acres.  The  processloners  based  their  report  upon  this  agreement, 
filed  and  had  it  recorded  in  the  county  court  clerk's  office,  and  ap- 
pellee pleaded  it  in  bar  of  her  right  to  maintain  this  action. 

It  appears  that  the  deed  from  Gary  Hughes  to  her  daughter,  Sarah 
Calvert,  and  the  deed  from  Dr.  Ray  to  appellant  calls  for  the  length 
of  each  line  as  only  twenty-five  poles,  which  would  enclose  a  fraction 
less  than  four  acres.  These  calls  did  not  follow  any  marked  lines, 
nor  reach  any  established  corners.  It  appears  that  at  the  time  the 
processloners  were  called  there  had  been  cleared  and  enclosed  by 
fences,  within  the  Sarah  Calvert  survey,  about  eight  acres,  and  this 
enclosed  land  was  given  to  appellant  by  the  agreement  referred  to 
and  which  the  processloners  reported.  It  appears  that  there  are 
near  sixteen  acres  within  the  boundary  established  by  Gary  Hughes 
which  she  gave  to  her  daughter  and  placed  her  in  possession  of.  It 
appears  from  the  proof  that  the  person  who  made  the  survey  of  this 
land  did  not  write  the  deed  to  Sarah  Calvert,  and  from  the  facts  and 
circumstances  appearing  In  the  record  we  are  convinced  that  the 
draftsman  of  the  deed  made  the  calls  "twenty-five  poles"  instead 
of  twenty-five  chains,  or  fifty  poles.  The  witnesses  stated  that  the 
measurement  was  made  with  a  chain  two  poles  long.  The  testi- 
mony shows  that  Gary  Hughes,  while  she  owned  the  remainder  of 
the  survey,  and  those  who  owned  it  after  her  death,  did  not  claim 
beyond  these  lines  and  the  stone  corners,  and  regarded  it  as  the 
Sarah  Calvert  survey.  Dr.  Ray  did  not  testify,  but  it  is  evident  that 
he  knew  nothing  in  particular  about  the  boundary.  He  only  held 
a  small  claim  which  was  a  lien  upon  the  land.  His  deed  only  called 
for  about  four  acres. 

It  is  proven,  without  contradiction,  that  appellee,  Wheat,  was  shown 
at  the  time  he  purchased,  these  lines  and  stone  corners,  claimed  by 
appellant  as  the  true  lines  between  the  surveys,  and  that  he  only 
purchased  to   these  lines  and   corners. 
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In  view  of  these  facts,  in  our  opinion,  appellee's  claim  beyond  these 
lines  was  an  after-thought,  and  he  asserted  this  claim  when  he  dis- 
covered that  the  calls  in  the  deed  of  appellant  only  covered  about  four 
acres  of  land. 

It  is  evident,  under  the  proof  in  this  case,  that  appellee  does  not 
own  any  part  of  the  land  in  controversy.  In  our  opinion,  the  length 
of  the  lines  stated  in  the  deed  was  made  by  oversight.  But 
whether  this  is  true  or  not,  Sarah  Calvert  was  placed  in  possession 
of  the  boundary  actually  allotted  to  her,  and  she,  as  well  as  those 
owning  it  after  her,  claimed  to  these  lines  and  comers  and  were  in 
the  actual  possession  thereof  claiming  it  as  their  own  for  more  than 
twenty  years,  and  they  were  never  disturbed  in  their  possession  un- 
til appellee  became  the  owner  of  the  adjoining  land. 

Appellee's  counsel  contends  that  the  processioners  report  bars  ap- 
pellant from  claiming  any  part  of  the  land,  other  than  that  fixed  by 
the  report.  This  is  not  correct.  Section  2374,  of  the  Kentucky  Stat- 
utes, provides  that  the  report  of  processioners  shall  be  prima  facie 
evidence  against  and  between  the  parties  ♦  ♦  •  interested  and 
others  claiming  through  or  under  them.  The  report  of  the  pro- 
cessioners was  sufficient  to  defeat  appellant  in  the  action,  if  there  had 
been  no  other  evidence  hitroduced.  But  counsel  say  that  the  agree- 
ment between  the  parties  made  and  signed,  and  upon  which  the  re- 
port of  the  processioners  was  based,  is  binding  upon  the  parties. 
The  difficulty  in  the  way  of  this  contention  is  that  appellant  did  not 
sign  the  agreement,  her  husband,  Henry  Lee,  alone  signed  it.  and 
under  the  provisions  of  section  2128,  of  the  Kentucky  Statutes,  the 
husband  cannot  deprive  the  wife  of  her  land  or  any  interest  therein 
by  a  conveyance  made  by  him.  The  testimony  was  about  equally 
divided  upon  the  question  as  to  whether  she  gave  her  consent  to  the 
agreement  establishing  the  lines  so  as  to  include  only  the  enclosed 
land;  but  if  her  consent  had  been  shown  without  contradiction,  it 
was  only  oral,  and  by  this  she  did  not  part  with  her  title.  If  she,  by 
such  consent,  had  induced  some  person  to  invest  their  money  In  her 
land  excluded  by  this  compromise  agreement,  then  she  would  be 
estopped  from  asserting  title  to  the  land;  but  appellee  did  not  part 
with  anything  by  reason  thereof.  His  situation  is  the  same  as  when 
he  purchased  the  land  to  the  lines  and  stone  corners. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed  and 
remanded,  with  directions  to  the  lower  court  to  render  judgment  in 
behalf  of  appellant  for  the  land  in  controversy,  and  to  ascertain  the 
value  of  the  timber  taken  by  appellee,  if  any,  and  give  judgment  in 
behalf  of  appellant  therefor. 


BIBB  V.  COMMONWEALTH. 
(Filed  June   10,   1908— Not  to  be   reported.) 

1.  Bill  of  Exceptions — Errors  of  court  on  the  trial  of  a  cas^' 
must  be  shown  in  the  bill  of  exceptions,  not  by  the  affidavits  filed 
on  the  motion  for  a  new  trial. 

2.  Robbery — Petty  Larceny — The  evidence  shows  that  appellant's 
offense  was  simply  stealing  by  stealth,  and  she  should  only  have 
been  convicted  of  petty  larceny  and  not  robbery.  There  was  no 
force  used,   and   no   putting   in   fear. 

Louis  I.   Ingleheart  for  appellant. 

James    Breathitt    and    Tom    B.    McGregor    for    appellee. 

Appeal   from   Daviess    Circuit    Court. 
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Opinion   of  the   court   by  Judge   Hobson,   reversing. 

Ella  Bibb  was  indicted  for  robbery.  She  was  convicted  and  her 
punishment    fixed    at    four    years    confinement    in    the    penitentiary. 

She  was  charged  with  robbing  D.  E.  Lester,  by  forcibly  and  fel- 
oniously taking  from  his  person  his  pocket-book  or  purse,  contain- 
ing money  of  the  United  States.  The  proof  showed  that  the  man's 
name  was  B.  E.  Lester,  but  this  was  not  a  material  variance,  under 
section  12S,  of  the  Criminal  Code,  as  the  offense  was  in  other  res- 
pects described  with  sufficient  certainty  to  identify  the  act.  Sec- 
tion 128,  is  as  follows: 

"If  an  offense  involves  the  commission  of,  or  an  attempt  to  com- 
mit an  injury  to  person  or  property,  or  the  taking  of  property,  and 
be  described  in  other  respects  with  sufficient  certainty  to  identify 
the  act,  an  erroneous  allegation  as  to  the  person  injured  or  at- 
tempted to  be  injured  or  as  to  the  owner  of  the  property,  taken  or 
injured  or  attempted  to  be  injured,   is  not  material.'' 

Complaint  is  made  of  the  argument  of  the  Commonwealth  at- 
torney in  his  concluding  speech  to  the  Jury;  but  nothing  of  this 
Is  contained  in  the  bill  of  exceptions.  A  matter  of  this  sort  can 
only  be  brought  to  this  court  by  the  bill  of  exceptions.  It  can  not 
be  brought  here  upon  the  affidavits  filed  on  the  motion  for  new 
trial.  The  errors  of  the  court  on  the  trial  of  the  case  must  be 
shown  in  the  bill  of  exceptions,  not  by  the  affidavits  filed  on  the 
motion   for   new   trial. 

The  facts  shown  on  the  trial  were  that  Lester  and  another  negro 
named  Scott  Driscoll,  were  in  Owensboro,  and  while  there  went  into 
a  house  where  there  were  two  negro  women,  one  of  whom  was 
Ella  Bibb.  Lester's  statement  as  to  what  occurred  after  he  got  in, 
is  as  follows: 

"But  when  we  got  in  there,  I  did  not  see  anything  but  these  two 
women,  and  I  says  to  my  friend,  'We  have  no  business  in  here,' 
and  one  of  the  women  came  around  where  I  was  and  I  guess  she 
saw  the  print  of  my  pocket-book  on  the  outside  of  my  pants,  and 
she  came  up  and  made  a  dive  at  my  pocket  and  ran  her  hand  in 
and  got  the  pocket-book  before  I  could  take  hold  of  her,  and  I  feJt 
in  my  pocket  and  found  that  the  pocket-book  was  gone,  and  I 
says  to  her,  'you  have  got  my  pocket-book,'  and  she  says,  'No,  I 
haven't'  and  I  says,  'Yes,  you  have.' " 

He  said  that  there  was  $6.10  in  the  pocket-book;  that  he  went 
down  and  got  a  policeman  who  came  up  and  arrested  the  woman 
and  got  his  money  back  for  him. 

He  said  in  his  cross-examination  that  when  he  felt  her  hand  in 
his  pocket,  he  grabbed  at  her  arm,  but  that  he  did  not  catch  her 
arm;  that  she  then  had  his  pocket-book;  that  she  stepped  up  by 
the  side  of  him,  ran  her  hand  in  his  pocket  and  got  the  pocket- 
book  out  before  he  could  grab  her  arm. 

In  Jones  v.  Commonwealth,  115  Ky.,  592,  Tllton,  the  prosecuting 
witness,  had  ten  dollars  in  his  vest  pocket.  The  defendant  was 
standing  in  front  of  him  with  his  back  to  him,  while  he  was  looking 
at  a  bulletin.  While  in  that  position  he  felt  something  touch  his 
breast.  He  immediately  grabbed  and  gave  a  look  down,  when  he 
saw  defendant's  hand,  which  he  had  grabbed,  a  foot  from  his  vest 
pocket;  the  defendant  pulled  and  slipped  the  money  to  his  other 
hand.  It  was  held  that  the  defendant  was  not  guilty  of  robbery 
but  of  stealing  from  Tllton  by  stealth.  In  Dawson  v.  Common- 
wealth, 74  S.  W.,  701,  the  defendant,  a  woman,  was  talking  with 
a  man  at  the  gate  of  the  house  where  she  lived.  She  put  her  hand 
in  his  pocket,  when  he  grabbed  her  hand  and  said,  "Don't  play  with 
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my  money  in  that  way."  She  said,  "I  haven't  got  your  money." 
He  replied,  "Yes,  you  have."  Then  she  laughed.  He  let  her  take 
her  hand  out  and  said  to  her.  "Give  me  my  money  now."  She  re- 
fused to  do  it  and  threatened  to  shoot  him.  It  was  held  that  the 
facts  showed  that  the  accused  was  guilty  of  petty  larceny,  and  not 
robbery.  These  cases  are  conclusive  here.  There  was  no  putting 
of  Lester  In  fear.  There  was  no  force  used  upon  his  person;  the 
woman  simply  stealthily  put  her  hand  in  his  pocket  and  took  out 
his  money  before  he  knew  what  she  was  doing.  There  are  cases 
where  force  is  used  to  push  a  person  or  to  pull  him  about  so  as  to 
district  his  attention  and  in  this  way  rob  him.  (Snyder  v.  Com- 
monwealth, 21  Ky.  Law  Rep.,  1538.)  But  in  these  cases  there  is 
force  applied  to  the  person.  In  the  case  at  bar,  it  was  simply  a 
stealing  by  stealth,  and  under  the  facts,  the  defendant  should  only 
have   been   convicted    of   petty   larceny. 

Judgment  reversed  and  cause   remanded,  for  further   proceedings 
consistent  herewith. 


MAJORS  V.  CONTINENTAL  CASUALTY  CO. 

(Filed  June  10,  1908— Not  to  be  reported.) 

Bill  of  Exceptions — Striking  from  Record — Presumption  That 
Evidence  Supported  Pleadings — The  bill  of  exceptions  and  transcript 
of  evidence  having  been  stricken  from  the  record,  the  presumption 
must  be  indulged  that  the  evidence  supported  the  pleadings.  The 
refusal  of  the  lower  court  to  re^locket  the  case  and  sign  the  bill 
of  exceptions  was  not  a  final  order  from  which  an  appeal  may 
be  taken. 

W.   P.   McClain   and  Vance   &   Lockett  for  appellant. 

Manton  Maverick,  Dorsey  &  Stanley,  J.  Morgan  Chinn  and  Yea- 
man    &   Yeaman   for   appellee. 

Appeal   from   Henderson    Circuit   Court. 

Opinion   of  the   court  by  Judge   Nunn,   affirming. 

Section   745,   of  the   Civil   Code,   provides; 

"An  appeal  shall  not  be  granted  except  within  two  years  next 
after  the  right  to  appeal  first  accrued,  unless  the  party  applyin&r 
therefor  was  then  a  defendant  In  the   action,  and   an   infant,   &c." 

The  judgment  appealed  from  In  this  case  was  rendered  on  Oc- 
tober 19,  1905.  Appellant,  on  the  16th  day  of  October,  1907,  filed 
with  the  clerk  of  the  Court  of  Appeals,  a  statement  of  the  parties 
appellant  and  appellees,  and  also  a  copy  of  the  judgment  appealed 
from   and  was  granted   the   appeal  by  the  clerk  of  this  court. 

Section    738,    of    the    Civil    Code,    provides; 

"The  appellant  shall  file  the  transcript  In  the  office  of  the  clerk 
of  the  Court  of  Appeals,  at  least  twenty  days  before  the  first  day 
of  the  second  term  of  said  court,  next  after  the  granting  of  the 
appeal,  unless  the  court  extend  the  time;  as,  for  cause  shown,  the 
court   may  do." 

Appellant  filed  the  transcript  onthe  21st  day  of  March,  1908.  which 
was  twenty-three  days  before  the  second  term  of  this  court,  after 
the  appeal  was  granted.  On  the  20th  day  of  May,  1908,  appelle.* 
moved  this  court  to  strike  the  bill  of  exceptions  and  transcript  of 
evidence    from    the    record.    First,    because    neither    the   bill    of  ex- 
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'  ceptions  nor  the  traoscrlpt  of  evidence  had  been  signed,  approved 
or  certified  by  the  judge  of  the  lower  court,  or  by  any  one.  Second, 
because  the  unsigned  bill  of  exceptions  and  imsigned  transcript  of 
evidence  were  no  part  of  the  record  In  this  case.  This  motion 
was  sustained  by  this  court  on  May  21st,  1908.  Consequently, 
there  is  not  anything  in  the  record  to  consider  except  the  plead- 
ings; and  the  presumption  is  that  the  evidence  Introduced  on  the 
trial  supported  the  pleadings  of  appellee,  to  the  effect  that  the 
policy  sued  on  was  obtained  by  fraud  upon  the  part  of  appellee. 

It  appears  that  at  the  first  or  second  term  of  the  Henderson  Cir- 
cuit Court,  after  Judgment,  appellant  tendered  to  that  court  a  bill 
of  exceptions,  but  it  was  not  signed  by  the  judge  of  the  court;  and 
at  the  next  term,  upon  motion  of  appellant,  the  case  was  stricken 
from  the  docket,  and  in  about  twelve  months  thereafter  appellant 
notified  appellee  that  at  the  next  succeeding  term  of  the  court, 
he  would  move  the  court  to  re-docket  the  case,  and  have  the  bill 
of  exceptions  signed  by  the  court.  The  motion  was  entered,  but 
the  court  refused  to  re-docket  the  case  or  sign  the  bill  of  excep- 
tions; and  appellant  asks  a  reversal  of  this  order.  T|iis  is  not  a 
final  judgment  from  which  an  appeal  can  be  taken.  The  proper 
course  for  appellant  to  have  pursued  was,  when  he  filed  ihe  tran- 
script March  21,  1908,  to  have  asked  this  court  for  time  in  which 
to  have  the  transcript  prepared  and  signed,  and  then,  by  proper  pro- 
cedure, to  have  had  the  record  made  up  in  the  lower  court  and 
signed    by   the    judge. 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed. 


MARTIN,   &c.  V.   STEWART,   &c. 
Filed  June  10,  1908 — Not  to  be  reported.) 

Deeds — Undue  Influence — Evidence — Presumption  of  Law — There 
is  an  utter  failure  to  show  any  undue  influence  or  fraud  in  the 
execution  of  the  deed.  The  law  does  not  presume  incapacity,  fraud 
or  undue  influence,  and  when  the  deed  has  stood  as  long  as  this 
one  (14  years)  and  has  been  acquiesced  In  by  the  grantor,  the  pre- 
sumption in  favor  of  the  deed  can  only  be  overcome  by  clear  and 
satisfactory   evidence. 

W.  H.  Holt  and  W.   S.  Harklns  for  appellants. 

Hazelrigg,  Chenault  &  Hazelrigg  and  James  Goble  for  appellees. 

Appeal    from    Floyd    Circuit    Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

Simpson  Martin  died  in  the  year  1901,  a  resident  of  Floyd  county. 
He  left  surviving  him  eight  children.  Two  of  them,  James  and 
John,  brought  this  suit  in  the  year  1906,  alleging  that  he  owned,  at 
his  death,  a  tract  of  land  on  which  he  resided,  containing  about  500 
acres.  They  prayed  a  division  of  it  among  the  eight  children.  The 
defendants  filed  an  answer  in  which  they  pleaded  that  th^ir  father 
did  not  own  the  tract  of  land  at  his  death,  but  that  he  had,  in  the 
year  1887,  conveyed  it  to  the  other  six  children.  By  their  reply  the 
plaintiffs  pleaded  that  the  deed  referred  to  was  obtained  from 
Simpson  Martin  when  he  was  mcompetent  to  make  a  deed,  by  un- 
due influence.  On  their  rejoinder  the  plaintiffs  pleaded  limitation 
in  bar  of  so  much  of  the  action  as  sought  to  set  'aside  the  deed. 
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A  sur-rejoinder  was  filed  controverting  the  plea  of  limitation;  proof 
was  taken  and  on  final  hearing  the  court  dismissed  the  plaintiffs' 
petition,  reserving  all  other  questions  made  in  the  case,  the  de* 
fendants  having  made  their  answer  a  counterclaim  and  cross-peti- 
tion, and  asked  a  division  of  the  land  under  the  deed,  alleging  that 
the  plaintiffs  had  the  interest  of  one  of  the  six  children  to  whom 
the   deed   was   made. 

The  deed  contains  this  clause:  "The  said  Simpson  Martin  re- 
serves the  right  to  have  full  control  of  said  land  during  his  and 
his  wife's  lifetime.  This  deed  is  to  take  effect  and  he  in  force 
after  Simpson  Martin  and  Elizabeth  Martin's  death.  Elizabeth  Mar- 
tin died  in  the  year  1906.  before  this  suit  was  brought.  The  words 
quoted  merely  created  a  life  estate  in  Simpson  Martin  and  Eliza- 
beth Martin,  the  title  to  the  land  vesting  in  the  grantees,  subject; 
to  this  life  estate.  The  effect  of  the  clause  quoted  was  only  lo 
postpone  the  right  of  possession.  (Hunt  v.  Hunt,  26  Ky.  Law  Rep.. 
973,   119   Ky.,   39.) 

There  is  an  utter  failure  of  proof  to  show  a  want  of  capacity  on 
the  part  of  Simpson  Martin  at  the  time  the  deed  was  made,  in  May, 
1887.  It  was  acknowledged  on  the  day  it  was  made  and  recorded 
a  few  months  later.  He  lived  about  fourteen  years  after  the  deed 
was  made.  When  he  died  he  was  something  over  eighty  years  of 
age.  During  all  of  these  years  he  attended  to  his  business,  and  held 
possession  of  his  property.  He  was  a  man  of  natural  good  sense, 
and  while  it  is  shown  that  his  memory  was  bad,  especially  in  the 
latter  years  of  his  life,  there  is  an  utter  failure  to  show  that  he 
had  not  capacity  to  make  the  deed  and  the  evidence  leaves  no 
doubt  that  he  understood  well  what  he  had  done  and  acquiesced  in  it, 
saying  that  James  and  John  had  gotten  their  part  of  the  estate; 
that  the  girls  had  worked  hard  and  got  nothing,  and  that  it  was  right 
that  the  other  six  children  should  have  this  land.  There  is  also 
an  utter  failure  to  show  any  undue  influence  or  fraud  inducing  the 
execution  of  the  deed.  The  law  does  not  presume  incapacity,  fraud 
or  undue  influence  and  when  the  deed  has  stood  as  long  as  this 
one,  and  has  been  acquiesced  in  by  the  grantor,  the  presumption 
in  favor  of  the  deed  can  only  be  overcome  by  clear  and  satisfactory 
evidence. 

This  conclusion  makes  it  unnecessary  for  us  to  consider  the 
question  of  limitation.  The  Judgment  of  the  court  does  not  de- 
prive the  plaintiffs  of  any  interest  they  take  in  the  land  under  the 
deed;  it  only  determines  that  the  land  passed  by  the  deed  in  the 
year  1887.  The  rights  of  the  parties  under  the  deed  are  reserved 
in  the  judgment  and  are  yet  to  be  determined  by  the  circuit  court. 

Judgment    affirmed. 


CUMBERLAND  TELEPHONE  AND   TELEGRAPH   CO.   v.   CITY   OP 

HICKMAN. 

SAME  V.  DAVIDSON,   &c. 

(Filed  June  10,  1908 — To  be  reported.) 

.  1.  Cities  Enacting  Ordinances — Constitutional  Requirements — Ap- 
plicability— Kentucky  Constitution,  section  46,  requiring  three  read- 
ings of  a  bill  on  three  separate  days  in  each  house  of  the  Legisla- 
ture before  its  passage,  and,  on  its  final  passage,  to  receive  the 
votes  of  at  least  two-fifths  of  the  members  elected  to  each  house, 
applies  only  to  an  act  of  the  State  Legislature,  and  is  not  applica- 
ble to  an  ordinance  enacted  by  a  city  council. 
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2.  Telephone  Franchise — Granted  by  City  Council — Authority 
Conferred — A  franchise  to  operate  a  telephone  exchange  In  a  city, 
which  the  city  may  grant,  Is  not  the  same  thing  as  a  franchise 
granted  by  the  State.  As  to  the  latter,  the  right  to  exist  as  a  cor- 
porate being,  to  exercise  eminent  domain,  to  carry  on  a  business  of 
a  quasi  public  nature  which  is  conferrable  by  sovereignty  only, 
may  be  said  to  constitute  a  franchise,  but  none  of  these  rights  can 
be  given  by  a  municipal  corporation. 

3.  Franchise — Ordinance  Granting — Installing  Telephone — Validity 
— Under  Kentucky  Statutes,  section  3636,  part  of  charter  of  cities 
of  the  fifth  class,  providing  that  no  ordinance  granting  any  fran- 
chise for  any  purpose  shall  be  passed  by  the  city  council  on  the  day 
of  its  introduction,  nor  within  five  days  thereafter,  nor  at  any  other 
than  a  regular  meeting,  "an  ordinance  of  a  city  defining  a  fran- 
chise for  the  installing  of  a  telephone  therein,  providing  for  com- 
petitive bills  introduced  at  a  regular  meeting  of  the  council  held  more 
than  five  days  before  the  passage  of  the  ordinance,  conferred  a  valid 
franchise  on  the  bidder." 

4.  Action — Relief  Demanded — Alternative  Prayer — Under  section 
90,  Civil  Code,  providing  *'if  no  defense  be  made  the  plaintiff  can  not 
have  judgment  for  any  relief  not  specifically  demanded,"  where,  in 
an  action  by  a  city  against  a  telephone  company  for  a  violation  of 
its  franchise,  the  city  asked  that  the  company  be  required  to  re- 
move its  poles  and  wires  from  the  streets,  or  if  this  could  not  be 
done,  then  that  it  be  enjoined  from  charging  Its  customers  more  than 
the  amount  fixed  in  the  franchise,  the  defendant  is  not  taken  un- 
awares If  it  confesses  the  petition  when  Jthe  court  decides  to  grant 
either  alternative  of  the  prayer. 

5.  Same — ^Action — Who  May  Sue — Remedy — In  an  action  by  a  city 
against  a  telephone  company  for  a  failure  to  comply  with  its  con- 
tract to  build  and  operate  a  telephone  therein,  thereby  connecting 
it  with  other  cities,  the  city  may  sue  for  the  enforcement  of  the  con- 
tract made  in  its  behalf,  or  one  or  more  of  Its  citizens  may  sue. 
but  the  remedy  at  law  in  behalf  of  the  citizen  is  inadequate.  The 
appropriate  remedy  was  an  action  for  its  specific  performance. 

Wheeler,  Hughes  &  Berry  and  Wm.  L.  Granberry  for  appellant. 

Robblns  &  Thomas  and  A.  M.  Tyler  for  appellees. 

Appeals  from  Fulton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  afllrming. 

Hickman,  a  city  of  the  fifth  class  in  this  Commonwealth,  was 
asked  by  promoters  of  the  scheme  to  be  permitted  to  install  a  public 
telephone  exchange  within  the  corporation.  In  order  to  comply  with 
the  requirements  of  the  law,  the  town  council  was  duly  called  In 
extra  session  on  August  16,  1894,  when  the  proposition  wag  regularly 
presented  to  the  city.  The  council  determined  to  grant  the  fran- 
chise. It  directed  the  city  clerk  to  advertise  for  the  public  sale  of 
the  franchise  on  September  3,  1894,  which  was  the  date  of  the 
next  regular  meeting  of  the  council.  At  this  August  16  meeting, 
there  was  introduced  an  ordinance  detailing  the  privilege  or  franchise 
to  be  granted,  its  term.  20  years,  and  the  conditions  on  which  it  was 
to  be  granted.  The  ordinance  was  laid  over  till  the  September  3 
meeting.  The  terms,  conditions,  &c.,  mentioned  in  it,  were  identical 
with  those  directed  to  be  advertised,  and  which  were  advertised  by 
the  clerk  for  sale.  The  sale  was  made,  as  advertised,  and  the  bid 
reported  to  the  council  for  action  on  September  3,   1894.    The  bid 
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being  acceptable,  was  approved  by  the  council,  which  thereupon 
unanimously  aciopted  the  ordinance  Introduced  on  August  16,  pre- 
ceding, granting  the  franchise.  Among  the  conditions  contained 
in  the  ordinance,  were  these  two:  (1)  That  work  should  be  begun 
within  six  months  to  install  the  telephone  plant,  and  be  finished 
within  one  year  from  the  passage  of  the  ordinance;  (2)  that  the  rate 
charged  each  subscriber  within  the  city  should  not  exceed  $2,50  per 
month.  There  were  other  conditions  not  involved  in  this  consider- 
ation, save  one  clause,  which  was  relied  on  by  the  plaintiffs  below 
as  a  condition  of  the  grant,  and  which  will  be  noticed  more  par- 
ticularly in  its  appropriate  place  in  this  opinion.  The  successful 
and  accepted  bidder  etyled  himself  J.  J.  Downey,  trustee.  Subse- 
quently he  sold  his  holdings  to  Chowning  &  Wright,  who  assumed 
the  obligations  imposed  upon  Downey,  trustee.  The  owners  of  the 
franchise  were  about  to  let  it  lapse,  by  their  failure  to  begin  work 
upon  the  plant  within  the  time  specified  in  the  ordinance,  when  they 
besought  the  city  council  to  grant  them  an  extension.  This  the  coun- 
cil did  on  March  11,  1895,  but  on  the  condition  that  the  maximum 
charges  to  subscribers  to  the  system  in  the  city  should  not  exceed 
$1.50  a  month  for  residences,  $2.50  for  business  houses,  and  where 
one  subscriber  had  a  phone  in  his  residence  and  one  in  his  business 
house  also,  the  maximum  charge  for  the  two  should  not  exceed 
$3.50  a  month.  This  condition  was  accepted  by  Chowning  «&  Wright, 
and  the  plant  was  thereafter  duly  installed  and  set  in  operation. 
Later  on,  the  plant  was  sold  to  appellant,  and  the  franchise  assigned 
to  it.  After  running  the  system  for  some  time  on  the  basis  fixed 
in  the  ordinance  of  September  3,  1894,  as  amended  by  the  one  of 
March  11,  1895,  appellant '  increased  its  charges  to  its  subscribers 
above  the  maximum  fixed  in  the  latter  ordinance.  Whereupon,  the 
city  brought  an  action  in  equity  against  appellant,  setting  out  the 
sale  and  the  granting  of  the  franchise,  and  the  terms  and  con- 
ditions thereof,  alleging  the  breach  of  the  terms  by  appellant,  to  the 
oppression  of  the  citizens  of  the  plaintiff  city,  and  couched  the 
prayer  of  its  petition  in  the  following  language:  "Wherefore,  the 
plaintiff  prays  that  it  be  adjudged  that  the  defendant  has  violated 
its  franchise  and  no  longer  has  the  right  to  do  business  in  the  city 
of  Hickman,  and  that  it  be  required  to  remove  its  poles  and  wires 
from  the  streets  and  passways  of  the  city,  and  enjoined  from  continu- 
ing in  business  in  the  city,  if  this  can  be  done;  but  If  it  can  not  be 
done,  then  it  prays  that  the  defendant  be  enjoined  and  restrained 
from  charging  its  customers  more  than  the  amounts  fixed  in  the  fran- 
chise and  amendments  thereto,  and  that  it  be  required  to  fix  reasonable 
and  uniform  rates  for  all  citizens  served  by  it,  and  it  prays  for  all 
necessary  and  proper  relief." 

The  defendant  failing  to  answer,  the  allegations  of  the  petition 
were  taken  as  confessed,  and  the  case  was  submitted  to  the  court  for 
judgment.  The  court  adjudged  that,  by  the  terms  of  the  ordinance 
granting  the  franchise  being  operated  by  appellant,  the  franchise 
was  to  continue  for  twenty  years  from  September  3.  1894: 
that  appellant  was  restricted  to  a  charge  not  exceeding  $1.50  a 
month  for  residences,  or  $2.50  a  month  for  business  houses,  or  $3.50 
a  month  where  both  were  supplied  with  phones  to  the  same  sub- 
scriber; and  that  appellant  had  exceeded  these  charges.  It  was 
thereupon  adjudged,  as  relief,  that  appellant  be  enjoined  from  charg- 
ing more  than  the  prices  above  named  and  as  fixed  by  the  amended 
ordinance  of  March  11,  1895.  When  this  judgment  was  entered,  ap- 
pellant closed  its  exchange  and  attempted  to  abandon  its  franchise. 

At  this  juncture  appellees  Davidson  and  others  filed  their  suit 
in  equity,  on  their  own  behalf,  and  on  behalf  of  all  other  citizens  of 
Hickman,   setting  out  the  foregoing  facts,   and   asked   a   relief,  that 
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the  defendant  (appellant)  company,  be  enjoined  and  restrained  from 
discontinuing  its  service  to  the  citizens  who  were  subscribers  and 
would  be  during  the  remainder  of  the  contract  period  of  twenty 
years,  and  that  the  company  be  required  to  carry  out  its  contract 
in  that  behalf.  The  result  of  this  last  suit  was  a  judgment  in  favor 
of  the  plaintiffs,  enjoining  the  removal  of  the  poles,  wires,  &c., 
by  the  defendant,  and  requiring  it  to  continue  for  the  remainder 
of  the  twenty  years'  service  to  the  citizens  of  Hickman  at  a  uniform 
charge  of  not  exceeding  that  fixed  in  the  amended  ordinance  of 
March  11,  1895. 

The  appellant  has  prosecuted  appeals  from  each  of  the  judgments 
above  recited.  * 

Appellant's  contentions  ae^ainst  the  judgments  are,  that  the  ordi- 
nance granting  the  franchise  was  passed  on  September  3,  1894, 
was  void  because,  (a)  it  was  not  passed  in  conformity  to  section 
46,  of  the  Constitution;  (b)  that  it  was  passed  at  the  sam*^  session 
at  which  it  was  introduced,  thereby  coming-in  conflict  with  section 
3636,  Kentucky  Statutes. 

It  also  contends  that  the  judgment  by  default  was  not  authorized 
by  the  prayer  of  the  petition,  and  was  void,  or  at  least  erroneous. 

As  to  the  last  judgment  it  contends,  in  addition,  that  a  court  of 
equity  has  not  the  power  to  compel  a  telephone  company  to  exercise 
its  franchise  by  operating  the  plant,  but  that  the  only  remedy  is 
to  forfeit  the  franchise. 

These  questions  will  be  discussed  in  the  order  in  which  they  are 
presented. 

Appellant's  first  contention  is  based  upon  the  analogy  between 
ordinances  of  a  public  and  political  nature,  enacted  by  municipali- 
ties in  virtue  of  the  power  conferred  upon  them  by  the  Legislature, 
and  similar  laws,  when  passed  by  the  Legislature  itself.  Therefore, 
it  reasons,  these  prosecutions  deemed  essential  to  protect  the  pub- 
lic ifrom  improvident  action  by  the  Legislature,  and  which  the 
Constitution  has  instituted  as  checks  upon  such  legislation  when  at- 
tempted by  the  General  Assembly,  must,  by  the  force  of  the  same 
public  consideration,  be  applied  to  town  councils  when  they  come 
to  legislate.  Section  46,  of  the  Constitution,  Invoked  by  appellant 
under  this  head,  provides  that  all  bills  must  first  be  printed;  re- 
ported upon  by  a  committee;  read  at  length  on  three  different  days 
in  each  house,  and  shall,  on  their  final  passage,  receive  the  votes  of 
at  least  two-fifths  of  the  members  elected  to  each  house,  &c.  The 
particular  point  p-ought  to  be  applied  here  is,  that  the  ordinance 
should  have  had  three  readings,  on  as  many  different  days,  before  it 
could  pass.  There  is  no  reason  why,  if  one  of  the  features  of  section 
46  applies  to  town  council  proceedings,  all  would  not.  It  would  seem 
to  be  a  sufficient  answer  to  appellant's  contention  to  say  that  the 
section  is  part  of  the  sub-division  devoted  to  the  legislative  depart- 
ment, the  General  Assembly.  The  section  is  not  only  inapplicable 
to  the  extent  of  being  impossible  of  application  to  town  councils, 
but  it  shows  that  it  was  not  intended  to  apply  to  any  legislative 
body  but  the  General  Assembly  of  the  Commonwealth.  Town  coun- 
cils of  several  of  the  classes  of  cities  have  not  two  bodies.  Nor  does 
there  seem  to  be  the  same  ground  for  interposing  such  elaborate 
safeguards  in  the  procedure  of  these  minor  bodies  which  are  com- 
posed of  but  few  members,  sitting  in  public  session  In  the  midst  of 
their  constituents  also  comparatively  few  in  number.  But  let  that 
be  as  it  may,  we  find  no  language  in  section  46  indicating  that  the 
convention  intended  it  to  apply  to  proceedings  in  municipal  legisla- 
tive bodies.  Interpretations  of  constitutions  by  rules  of  implication, 
is  most  hazardous,  and  if  ever  employed  at  all  it  ought  to  be  done 
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in  these  instances  only  where  the  subject-matter  aad  language 
leave  no  doubt  that  the  Intended  meaning  of  the  clause  whick  may 
be  under  investigation,  may  be  reached  In  that  way  only,  and  be 
reached  in  that  way  with  approximate  certainty.  This  section  has 
never  been  treated  by  the  courts,  the  Legislature,  or  the  town  coun- 
cils as  applying  to  the  latter.  We  have  no  doubt  that  It  was  not 
intended  to  apply  to  them. 

The  other  argument  of  the  appellant  as  to  the  regularity  of  the 
passage  of  the  ordinance  Is,  that  as  the  ordinance  granting  the  fran- 
chise was  passed  the  same  day  that  the  franchise  was  sold  (after 
it  was  sold),  it  was  passed  on  the  same  day  as  of  its  introduction. 
To  establish  a  basis  for  this  argument  it  is  necessary  for  appellant 
to  also  establish  its  assumption  that  until  an  ordinance  (or  resolu- 
tion) is  passed  defining  or  creating  a  franchise,  such  franchise  can 
not  be  offered  for  sale;  and,  therefore,  that  the  action  of  the  council 
on  August  16,  directing  the  advertisement  of  the  franchise  for  sale, 
in  advance  of  an  ordinance  or  resolution  creating  or  setting  apart, 
the  franchise  which  it  was  proposed  to  sell,  was  void.  It  will  be 
conceded  that,  but  for  the  action  txken  at*  the  meeting  of  August 
16,  the  action  taken  on  September  3,  would  have  been  void,  because 
of  section  3636,  Kentucky  Statutes,  which  provides:  "No  ordinance, 
and  no  resolution  granting  any  franchise  for  any  purpose,  shall  be 
passed  by  the  city  council  on  the  day  of  its  introduction,  nor  within 

five   days   thereafter,   nor    at   any   other   than    a   regular    meeting." 

«     «    « 

September  3  was  the  date  of  the  regular  meeting.  To  get  a  proper 
survey  of  the  question  we  need  to  go  back  a  step.  What  is  the 
franchise  which  the  section  of  the  statute  treats  of,  and  which  is  the 
subject  of  all  this  legislation?  And  why  the  necessity  for  its  pub- 
lic sale? 

The  franchise  to  operate  a  telephone  exchange  in  a  city,  which 
franchise  the  city  may  grant,  is  not  the  same  thing  as  the  franchise 
to  do  the  thing  when  granted  by  the  State.  As  to  the  latter,  the 
right  to  exist  as  a  corporate  being,  to  exercise  eminent  domain, 
to  carry  on  a  business  of  a  quasi  public  nature — these  attributes 
and  rights,  conferrable  by  sovereignty  only  may  be  said  to  consti- 
tute a  franchise.  But  none  of  these  can  be  given  by  a  municipal 
corporatit}n.  Its  powers  are  limited.  Its  most  complete,  exclusive 
authority  may  be  said  to  be  over  its  streets  and  other  public  ways. 
It  may  grant  privileges  with  respect  to  the  proper  occupancy  of 
such  places  not  inconsistent  with  their  enjoyment  for  the  primal 
uses  to  which  they  were  dedicated.  The  municipality  may  say 
whether  it  will  allow  telephone  wires  to  be  stretched  over  its 
streets,  and  if  so,  at  which  height,  and  on  which  side  of  the  street, 
or  whether  to  be  confined  in  conduits  beneath  or  along  the  surface. 
This  right,  which  is  most  akin  to  a  right  of  way,  is  the  subject  of 
grant,  which  partakes  in  turn  of  the  nature  of  a  contract.  Formerly 
municipalities  granted  such  easements  and  privileges  inconsiderately, 
or  made  them  the  subject  sometimes  of  questionable  jobbing.  The 
people  of  the  municipalities  were  thereby  frequently  Imposed  upon. 
To  mitigate  such  evils,  the  Constitution  of  1891  provided  (section 
164):  "No  county,  city,  town,  taxing  district  or  other  municipality 
shall  be  authorized  or  permitted  to  grant  any  franchise  or  privilege, 
or  make  any  contract  in  reference  thereto,  for  a  term  exceeding 
twenty  years.  Before  granting  such  franchise  or  privilege  for  a 
term  of  years,  such  municipality  shall  first,  after  due  advertise- 
ment, receive  bids  therefor  publicly,  and  award  the  same  to  the  high- 
est and  best  bidder;  but  It  shall  have  the  right  to  reject  any  or  all 
bids.    This  section  shall  not  apply  to  a  trunk  railway." 
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This  section,  though  self -operative  (Nicholasville  v.  Board  of  Coum- 
cil,  18  Ky.  Law  Rep.,  592),  was  the  basis,  it  may  be  supposed,  for  tk« 
adoption  of  section  3636,  Kentucky  Statutes,  supra,  the  latter  sec- 
tion providing  a  more  secure  method  of  doing  what  the  Constitution 
mandatorily  required.  Reading  the  two  sections  together,  in  view 
of  their  purpose,  we  find  that  it  Is  not  essential  to  the  granting  of  a 
franchise  by  the  city  that  it  should,  before  offering  it  for  sale,  first 
"create"  the  franchise.  On  the  contrary,  the  Constitution  (section 
164)  Indicates  that  the  city  should  first  advertise  for  bids,  which  in- 
cludes the  necessity  of  setting  forth  the  nature  of  the  proposed  fran- 
chise, and  the  terms  on  which  it  is  to  be  exercised;  then  expose  the 
proposed  franchise  for  sale  publicly  to  the  highest  and  best  bidder; 
then,  if  the  bids  are  acceptable,  and  one  is  acceptel,  grant  the  fran- 
chise to  the  accepted  bidder.  The  statute  amplifying  the  procedure 
(the  details  of  which  are  not  touched  upon  at  this  point  by  the  Con- 
stitution) requires  the  ordinance  or  resolution  granting  the  franchise 
to  be  accepted  only  at  a  regular  meeting  of  the  council,  after  it  shall 
have  been  introduced  and  laid  over  for  at  least  five  days.  The  pro- 
cedure in  the  case  at  bar  measures  exactly  up  to  these  requirements. 
The  proposed  ordinance  defining  the  franchise  which  the  city  in- 
tended to  grant,  should  acceptable  bids  be  received  therefor,  was 
introduced  at  a  meeting  held  more  than  five  days  before  the  regular 
meeting  at  which  it  was  passed;  the  city  directed  the  proposed  fran- 
chise to  be  advertised  for  public,  competitive  sale,  which  was  done; 
the  bids  were  acceptable,  and  when  the  bids  were  canvassed  and 
one  was  accepted,  the  council  in  regular  session  adopted,  by  the  vote 
of  more  than  three  of  the  members,  the  ordinance  granting  the  fran- 
chise. 

We  do  not  mean  to  intimate  that  if  the  city  had  pursued  the  course 
of  defining  or  "creating"  the  franchise  by  an  ordinance  adopted  be- 
fore the  advertisement  and  sale  that  such  proceedure  would  have  been 
irregular.  Strictly,  a  franchise  could  not  be  "granted"  until  there 
was  a  grantee  to  take  it.  Such  an  ordinance  would  be  merely  de- 
claratory of  the  municipal  purpose,  but  could  confer  no  rights  on 
anybody  until  there  was  a  sale  of  the  franchise,  as  required  by 
section  164,  of  the  Constitution.  Rights,  mere  incorporeal  things, 
can  not  be  carved  out  and  set  apart  as  a  log  might  be  hewn.  But 
they  will  depend  upon  the  power  of  the  grantor  to  create,  and  of  the 
consent  and  capacity  of  the  grantee  to  take.  When  so  granted, 
they  may  then  be  regarded  as  separated  from  the  general  body 
from  which  they  were  taken,  and  as  having  become  the  absolute 
or  qualified  property  of  the  grantee. 

We  conclude  that  the  granting  of  the  franchise  in  the  manner  done 
in  this  case  was  regular,  and  in  strict  conformity  with  the  require- 
ments of  the  Constitution  (section  164)  and  statute  (section  3636, 
Kentucky  Statutes). 

Appellant  contends  that  the  ordinance  of  March  11,  1895,  was  void, 
because  it  was  also  the  granting  of  a  franchise  without  sale,  and 
because  the  ordinance  was  passed  on  the  same  day  it  was  intro- 
duced. If  the  ordinance  granted  any  additional  privilege  in  the 
streets  and  public  places  of  the  city,  there  would  be  no  irresistible 
force  in  appellant's  contention  here,  or,  even  if  there  was  some 
material  change  in  the  terms  of  the  grant,  so  as  that  the  city  was, 
or  might  have  been,  prejudiced  by  the  fact,  a  very  grave  question 
would  arise  whether  such  an  ordinance  was  not,  in  effect,  tho 
granting  of  a  franchise  without  a  sale.  But  we  do  not  find  such  to 
be  the  case  here.  The  grantee  had  agreed  to  certain  conditions 
as  part  consideration  for  this  grant.  One  of  them,  the  rate  of  tolls, 
was  of  particular  interest  to  the  public,  in  other  words,  the  city. 
The  other  condition  was  as  to  the  time  within  which  work  on  the 
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plant  was  to  be  begun.  The  latter  was  not  of  so  much  importance 
to  the  city,  except  as  a  kind  of  security  that  the  bid  was  in  good  faith. 
It  was  a  condition  which  the  city  might  have  been  Justified  in  not 
exacting  the  penalty  for  its  breach,  if  the  delay  had  not  been  ma- 
terial. Still,  it  was  a  matter  of  importance  to  the  grantee,  as  It 
weakened  his  hold  upon  its  franchise.  We  think  it  was  competent 
for  the  city  to  waive  the  forfeiture  of  the  franchise  because  the  work 
had  not  been  begun  within  six  months,  in  consideration  of  a  reduc- 
tion of  the  rates  by  the  owner  of  the  franchise.  There  was  a  suf- 
ficient consideration  moving  to  the  city,  to  support  its  waiver  of  the 
forfeiture;  likewise  a  sufficient  consideration  moving  to  the  grantee 
of  the  franchise  to  support  his  agreement  to  charge  patrons  within 
the  city,  and  for  whose  benefit  and  welfare  the  contract  had  been 
entered  into,  a  less  rate  than  was  originally  agreed  upon.  In  doing 
this,  the  city  granted  no  new  or  different  right  in  the  use  of  its 
streets,  nor  did  it  abate  any  of  the  original  consideration.  On  the 
contrary,  it  gave  only  what  it  had  originally  agreed  to  grant,  and 
got  in  exchange,  a  better  consideration.  What  it  had  given  up 
was  a  right  to  claim  a  forfeiture — ^the  giving  up  of  which  is  not  the 
granting  of  a  franchise. 

The  first  suit— the  one  brought  by  the  city — contained  a  prayer 
of  alternative  relief,  it  will  be  remembered.  Section  90,  Civil  Code, 
contains  this  provision:  "If  no  defense  be  made,  the  plaintiff  can  not 
have  judgment  for  any  relief  not  specifically  demanded." 

It  of  course  does  not  follow  that  he  would  be  entitled  to  any  relief 
he  prayed  for  specifically  in  such  case.  The  prayer  for  relief  serves 
a  two-fold  purpose:  (1)  It  defines  specifically  the  legal  right  claimed 
by  the  plaintiff,  by  which  the  court  will  be  guided  in  granting  or  re- 
fusing the  relief;  for  while  it  may  not  be  granted,  as  not  being  war- 
ranted, supposing  the  plaintiff  has  mistaken  his  right,  the  court  will 
not  voluntarily  grant  him  some  other  relief  which  the  facts  might 
have  entitled  him  to,  but  which  the  plaintiff  may  not  desire,  and  the 
court  would  not,  in  such  case,  be  warranted  in  thrusting  it  upon  him. 
(2)  The  other  feature  of  the  prayer  is  to  apprise  the  defendant  of 
what  is  demanded  of  him.  For  the  same  facts  may  authorize  any  of 
several  remedies.  If  the  defendant  is  informed  that  only  a  par- 
ticular remedy  is  asked,  he  may  be  willing  to  concede  that.  Hence, 
he  may  make  no  defense.  It  would  be  most  unjust  to  allow  the  plain- 
tiff to  subsequently  have,  or  the  court  to  grant,  an  unclaimed  remedy 
to  the  defendant's  great  surprise.  But,  as  more  than  one  remedy 
may  be  authorized  by  the  same  facts,  and  as,  particularly  in  equity, 
it  rests  in  the  sound  discretion  of  the  court,  sometimes,  as  to  which 
of  them  shall  be  granted,  the  plaintiff  ought  not  to  be  put  to  the 
jeopardy  of  losing  his  case  because  he  misjudges  the  temper  of  the 
judge.  Hence,  the  Code  allows,  as  the  common  law  did,  a  prayer 
for   alternative  relief.     (Newman's  PI.   &  Pr.,   section  356.) 

In  such  a  prayer  the  court  and  defendant  are  advised  of  the  plain- 
tiff's claim  of  right,  and  of  the  specific  redress  he  asks.  The  defend- 
ant is  not  taken  unawares  if  he  confesses  the  petition,  when  the 
court  decides  to  grant  either  alternative  of  the  prayer,  as  he  was 
informed  such  was  specifically  demanded.  It  was  not  for  the  plain- 
tiff, either,  to  clip  the  range  of  the  chancellor's  discretion  in  dis- 
pensing equity.  In  this  case,  the  chancellor  did  grant  an  alternative 
of  the  plaintiff's  prayer — the  one  doubtless  which  appealed  to  his 
judicial  sense  of  right  upon  the  admitted  facts.  We  think  there  was 
not  error  in  his  action. 

Appellant  contends  that  as  it  had  bought  a  franchise — a  mere  right 
to  occupy  certain  public  streets  with  its  poles  and  wires — it  could 
not  be  compelled  to  use  its  right,  i.  e.,  to  occupy  the  streets;  that  a 
court  of  chancery  will  not  enjoin  a  man  from  abandoning  his  right, 
or  incorporeal  property.    We  might  grant  so  much,  yet  It  is  a  suf* 
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ficient  response,  we  think,  that  notwithstanding,  the  court  will  com- 
pel him  who  bought  a  right  to  pay  for  it,  although  he  may  choose 
to  abandon  it.  In  this  instance,  the  pay,  the  consideration,  is  the 
furnishing  of  a  service,  not  the  personal  services  of  the  contracting 
party,  but  the  use  of  his  property  and  of  the  time  and  labors  of  his 
employes.  In  this  case  as  part  of  the  consideration  for  the  grant 
of  the  franchise,  there  is  the  contract  of  the  grantee  to  furnish 
certain  classes  of  persons  certain  valuable  privileges.  The  con- 
tract was  made  for  their  benefit,  and  based  upon  a  valuable  considera- 
tion. They  may  sue  for  the  enforcement  of  the  contract  made  in 
their  behalf,  and  one  or  more  may  sue  for  all.  Or,  the  city  might 
have  maintained  the  suit,  as  it  was  the  party  with  whom  the  con- 
tract was  made.  (Section  21,  Civil  Code  of  Practice.)  The  remedy 
at  law  in  behalf  of  the  citizens  for  the  breach  of  the  contract  by  the 
telephone  company  is  inadequate.  The  appropriate  remedy  was  an 
action  in  equity  for  Us  specific  performance.  This  view  the  circuit 
court  took. 

In  the  ordinance  granting  the  franchise  in  question  there  is  a 
preamble  setting  forth  the  extent  of  the  use  of  the  streets  contem- 
plated in  the  establishment  of  the  telphone  plant  in  the  city,  which 
clause  concludes  thus: 

"And  are  to  set  up  poles,  string  wires,  and  make  necessary  excava- 
tions thorefor,  and  thus  connect  said  central  exchange,  and  thereby 
each  subscriber's  instrument,  with  such  other  cities  and  towns,  to- 
wit:  Paducah,  Mayfleld,  Fulton  and  Union  City,  and  to  such  other 
neighboring  towns  to  which  this  system  can  be  extended,  for  the 

full  term  of  twenty  years  upon  the  following  terms  and  conditions: 
m     m     m 

"Fifth.  The  rate  for  use  of  said  telephone  shall  not  exceed  $1.50 
per  month  for  each  telephone,  and  %1  per  month  for  exchange  service 
for  each  subscriber." 

The  language  of  the  ordinance  of  March  11,  1895,  except  as  to  the 
amount,  is  substantially  the  same  ag  above. 

The  circuit  court  held  that  the  patrons  were  entitled  to  have 
telephone  service  furnished  them  to  Paducah,  Mayficld,  Fulton  and 
Union  City,  iK^thout  any  additional  charge  over  $1.50  a  month  for 
residence  phones,  $2.50  a  month  for  phones  In  business  houses, 
and  $3.50  a  month  where  one  subscriber  uses  both.  The  parties 
had  never  so  construed  the  terms  of  the  ordinance.  Nor  is  such 
construction  consistent  with  the  common  usage  or  based  upon  the 
probabilities.  We  think  it  was  the  intention  of  the  parties  to  ex- 
press by  the  language  quoted  "that  subscribers  to  the  Hickman  Ev- 
change  should  have  the  privilege  of  using  its  long  distance  connec- 
tions from  the  place  where  their  phones  were,  in  the  city,  without 
having  to  go  to  a  pay  station;  but  in  fixing  rates,  the  parties  dealt 
only  with  the  service  which  was  to  be  completely  performed  within  the 
city  of  Hickman.  To  the  extent  indicated  the  Judgment  in  the 
case  of  Davidson  and  others  was  erroneous  and  is  reversed,  and  re- 
manded, for  the  entry  of  a  judgment  in  conformity  herewith.  But 
the  Judgment  in  the  case  of  the  city  of  Hickman,  is  affirmed. 


UNITED  STATES  FIDELITY  &  GUARANTY  CO.  v.  JONES,  &c. 
(Filed  June  10,  1908— Not  to  be  reported.) 

1.  Actions — Injunction  Bonds — Supersedeas — The  plaintiff  in  the 
action  for  an  injunction  having  superseded  the  judgment  and  taken 
an  appeal  to  the  Court  of  Appeals,  the  action  on  the  bond  should 

vol.  33  -47 
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have  been  continued  until  the  appeal  wae  heard  and  determined  by 
this  court. 

2.  Damages — Injunctions — The  ground  upon  which  damages  are 
sought  to  be  recovered  on  the  Injunction  bond  is  that  plaintiff's  mules 
remained  Idle  from  the  time  it  was  executed  until  the  injunction  was 
discharged.  In  this  class  of  cases  there  can  be  no  recovery  if  the 
damages  alleged  to  have  been  incurred  could  have  been  avoided  by 
ordinary  care.  If  he  could  have  gotten  work  by  ordinary  diligence, 
he  can  not  recover  for  remaining  idle. 

Lewis  McQuown,  W.  L.  Brown  and  Eli  H.  Brown  for  appellant. 

Sam  C.  Hardin  for  appellees. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  reversing. 

M.  A.  Miller  brought  a  suit  in  the  Laurel  Circuit  Court  against 
Cy  Jones  and  Green  Jones,  asking  that  her  title  to  a  half  interest 
in  a  certain  tract  of  land,  be  quieted.  She  obtained  an  injunction 
restraining  the  defendants  from  removing  the  timber  from  the  land 
during  the  pendency  of  the  action,  and  executed  an  injunction  bond 
with  the  United  States  Fidelity  and  Guaranty  Company  as  her 
surety.  On  the  trial  of  the  action,  her  petition  was  dismissed  and 
the  injunction  dissolved.  Thereupon  this  suit  was  brought  by  Cy 
Jones  and  Green  Jones  against  the  United  States  Fidelity  and  Guar- 
anty Company,  upon  the  injunction  bond,  to  recover  the  damages 
they  had  sustained,  by  reason  of  the  injunction.  The  defendant 
filed  an  answer  controverting  the  allegations  of  the  petition  as  to 
the  damages  sustained.  Afterwards  it  filed  an  amended  answer 
pleading  that  M.  A.  Miller  had  taken  an  appeal  to  this  court  from 
the  judgment  dismissing  her  petftion  and  dissolving  her  Injunction; 
that  she  had  executed  a  supersedeas  bond;  that  a  supersedeas  had  is- 
sued superseding  the  judgment  of  the  circuit  court,  and  that  the 
case  was  pending  in  this  court.  The  defendant  thereupon  entered 
a  motion  that  the  action  be  continued  until  the  appeal  was  heard 
and  determined  in  this  court.  The  circuit  court  overruled  the 
motion  and  the  case  being  tried,  the  plaintiff  recovered  a  judgment 
for  $425:    the   defendant  appeals. 

In  Gardner  v.  Continental  Insurance  Co.,  31  Ky.  Law  Rep.,  69, 
it  was  held  by  this  court  that  a  supersedeas  suspend?  the  Judgment 
but  does  not  annul  it  or  undo  what  is  already  done.  It  has  no  retro- 
active effect:  whatever  is  done  under  the  judgment  while  It  is  super- 
seded is  done  without  authority  from  the  judgment  as  it  is  then 
powerless.  Other  authorities  are  collected  in  that  opinion.  (Dur- 
ham V.  Strait,  119  Ky..  222,  2  Cyc,  910.)  In  Johnson  v.  Williams,  82 
Ky.,  45,  It  was  held  that,  after  the  judgment  was  superseded,  the 
plaintiff  could  not  bring  an  action  upon  the  judgment  and  take  out  an 
attachment  against  the  defendant's  property.  As  the  judgment  had 
not  been  superseded  at  the  time  the  action  was  brought,  it  was 
properly  instituted;  but  the  subsequent  supersedeas  took  away  from 
the  judgment  all  efllcacy  while  the  supersedeas  remained  in  force: 
and  the  action  should  have  been  continued  until  the  appeal  was  deter- 
mined in  this  court  or  the  supersedeas  was  discharged.  As  the 
supersedeas  does  not  undo  what  has  been  done.  Where  it  is  given 
pending  an  action  It  does  not  operate  to  abate  the  action,  for  this 
might  seriously  prejudice  the  plaintiff,  where  he  had  obtained  a  lien 
by  his  action  or  where  he  had  the  parties  before  the  court  and  might 
be  unable  in  a  second  action  to  get  his  process  served.  But  the 
condition  of  the  bond  is  that  the  surety  will  pay  the  defendant  such 
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damages  as  he  may  sustain  by  reason  of  the  injunction  If  it  is 
finally  decided  that  the  injunction  ought  not  to  have  been  granted. 
When  the  judgment  dissolving  the  injunction  is  superseded,  it  has 
not  been  finally  determined  that  the  injunction  ought  not  to  have 
been  granted;  for  that  is  the  question  to  be  determined  on  the  ap- 
peal. When  a  judgment  dissolving  an  injunction  is  not  suspend- 
ed, as  provided  in  section  748,  of  the  Civil  Code,  the  injunction  is  no 
longer  in  force.  The  provisions  of  that  section  were  not  complied 
with,  and  so  the  dissolution  of  the  injunction  took  effect;  the  in- 
junction being  no  longer  in  force,  the  defendants  were  at  liberty  to 
proceed  with  the  cutting  of  the  timber  on  the  land.  This  right  in 
them  was  not  affected  by  the  subsequent  supersedeas  of  the  judg- 
ment; and  if  the  condition  of  the  bond  had  been  that  the  surety 
would  pay  the  damages  sustained  if  the  injunction  was  dissolved, 
then  the  supersedeas  would  hav3  been  no  defense  to  this  action. 
But  the  condition  of  the  bond  is  that  the  surety  will  pay  the  dama- 
ges sustained  if  it  is  finally  decided  that  the  injunction  ought  not  to 
have  been  granted;  and  no  judgment  can  be  entered  against  the 
surety  when  there  is  no  final  decision  in  force  to  this  effect.  The 
court  therefore  should  have  sustained  the  defendants'  motion  to 
continue  the  case  while  the  supersedeas  was  in  force. 

The  chief  ground  upon  which  damages  were  sought  was 
that  the  plaintiff  in  the  action  had  five  mules  which  remained  idle 
from  the  time  the  injunction  was  obtained  until  it  was  discharged. 
The  rule  in  this  class  of  cases  is  that  the  plaintiff  can  not  recover 
any  damages  which  he  might  have  avoided  by  ordinary  care  and 
that  if  he  could  get  other  work  to  do.  by  ordinary  diligence,  he 
can  not  recover  for  remaining  idle.  The  plaintiff  testified  in  effect 
that  the  mules  remained  idle  because  his  time  was  taken  up  in 
taking  proof  in  the  action  and  looking  after  it  as  he  had  no  time 
to  look  around  and  get  work  for  his  mules  or  to  put  them  at  some- 
thing else.  The  proof  taken  in  the  action  related  to  the  title  to 
the  land.  If  no  injunction  had  been  taken  out,  it  would  have  been 
just  as  necessary  for  the  plaintiff  to  look  after  the  taking  of  the 
proof  as  it  was.  The  fact  that  the  plaintiff  was  unable  to  work  his 
mules  was  therefore  due  to  the  fact  that  he  had  to  attend  to  the  de- 
fense of  the  law  suit.  Such  damages  as  these  are  not  covered  by 
injunction  bond.  If  the  plaintiff  could  not  attend  to  the  law  suit 
and  work  his  mules,  he  should  have  gotten  somebody  else  to  work 
the  mules,  and  If  the  work  could  have  been  obtained  for  the  mules 
by  ordinary  diligence,  no  recovery  can  be  had  upon  the  bond  for 
their  remaining  idle.  (Lewis  v.  Scott,  95  Ky.,  486;  Miller  v. 
Smith,  29  Ky.  Law  Rep.,  242.)  In  the  latter  case  the  court  pointed 
out  what  damages  might  be  recovered  upon  an  injunction  bond  in 
a  case  like  this  under  proper  allegations. 

Judgment   reversed   and   cause  remanded,   for  a  new   trial. 


TRUSTEES    OF    WHITE    SCHOOL    DISTRICT,    NO.    15.    OF    LYON 

COUNTY,    &c.   V.    CUMMINS,    &c. 

(Filed  June  10,  1908— Not  to  be  reported.) 

Schools — I-ievy  of  Taxes  to  Build  Schoolhouse — Power  of  Trus- 
tees— ^Any  indebtedness  in  excess  of  the  income  and  revenue  for 
any  year  is  void  under  section  157,  Constitution,  but  the  county 
superintendent,  having  made  the  levy  to  build  the  schoolhouse,  the 
trustees  of  the  school  district  had  the  right  to  make  the  levy  and 
allow  the  fund  to  accumulate  until  it  amounted  to  a  sufficient  sum 
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to  warrant  them  in  undertaking  the  building  of  the  schoolhouse. 
They  had  a  right  to  make  a  levy  in  1903,  another  in  1904.  and 
then  wait  until  1905  to  make  another  levy  to  build  the  school 
house. 

Newton  W.   Utley  for   appellants. 

R.    W.    Llsanby    for    appiellees. 

Appeal   from   Lyon    Circuit   Court. 

Opinion  of  the  court  by  Judge  Hobson,  reversing. 

On  Dec,  27,  1902,  the  county  school  superintendent  condemned* 
the  schoolhouse  in  District  No.  15,  for  repair  or  building.  In  June, 
1903,  he  again  condemned  the  house  and  ordered  a  new  house  to  be 
erected.  A  similar  order  was  given  on  July  1,  1904,  and  July  3. 
1905.  Each  of  these  orders  was  in  writing  and  served  on  the 
trustees.  On  July  6,  1903,  the  trustees  regularly  levied  a  poll  tax 
of  one  dollar  on  each  white,  male  and  an  ad  valorem  tax  of  twenty 
five  cents  on  each  $100  worth  of  property  for  the  purpose  of  carry- 
ing out  the  order  of  the  county  superintendent.  On  Aug.  20,  1904. 
they  made  a  similar  levy  for  the  same  purpose,  and  on  Aug.  5, 
1905,  they  made  a  third  levy.  In  the  year,  1905,  they  set  about  build- 
ing the  schoolhouse,  the  old  one  being  in  a  wretched  condition  and 
having  been,  three  times,  condemned  by  the  county  superintendent. 
They  built  the  house  at  a  cost  of  something  like  $400.  The  taxes 
levied  would  not  yield  this  amount;  and  their  intention  was  to 
raise  the  balance  among  themselves  or  by  private  subscription. 
They  made  themselves  personally  responsible  for  the  debt,  and 
placed  the  taxes  in  the  hands  of  the  sheriff  for  collection.  After 
all  this  had  been  done,  this  suit  was  brought  by  certain  tax-payers 
of  the  district  enjoining  the  sheriff  from  collecting  the  taxes  on 
the  ground  that  the  taxes  were  levied  to  pay  a  debt  contracted  in 
violation  of  section  157,  of  the  Constitution.  The  circuit  court  sus- 
tained the  injunction  and  the   defendants   appeal. 

The  tax  levies  for  the  three  years  will  amount  to  less  than  $300 
and  the  money  realized  from  the  tax  levies,  with  the  other  resources 
in  the  hands  of  the  trustees  will  not  be  sufficient  to  pay  the  debts 
incurred  for  the  building  of  the  schoolhouse;  and  there  will  be  a 
balance  which  they  themselves  will  have  to  pay  or  raise  by  private 
subscription.  But  this  is  no  reason  why  the  tax-payers  should  not 
pay  the  taxes  which  have  been  levied.  The  county  superintendent 
having  condemned  the  schoolhouse,  the  trustees  had  authority  to 
make  the  levy  which  they  made.  Having  made  the  levy,  they 
could  allow  the  fund  to  accumulate  until  It  amounted  to  a  sufficient 
sum  to  warrant  them  in  undertaking  the  schoolhouse.  Any  indebt- 
edness contracted  in  excess  of  the  Income  and  revenue  proYided 
for  the  year  and  other  assets  on  hand,  is  void  under  section  157.  of 
the  Constitution,  and  the  municipality  can  not  be  authorized  to  as- 
sume it.  That  which  is  void  under  this  section  is  the  indebted- 
ness in  excess  of  what  the  trustees  may  lawfully  create.  In  other 
words  it  is  the  balance  due  on  the  building  of  the  schoolhoase  over 
and  above  the  levies  and  assets  in  hand.  But  the  trustees  had 
authority  to  make  a  levy  for  the  year  1905.  and  were  authorized  to 
use  the  assets  on  hand  in  building  the  schoolhouse.  They  had  a 
perfect  right  to  make  a  levy  ih  1903  and  another  in  1904,  and  then 
wait  to  1905  to  make  another  levy  and  build  the  schoolhouse.  This 
whole  question  was  carefully  considered  in  the  case  of  Orerall  t. 
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Madlsonvllle,   102   S.  W.,   279.    The   opinion  in  that  case   fully  sus- 
tained the  action  of  the  trustees  here. 

Judgment  reversed  and  cause  remanded,  for  a  Judgment  dismiss- 
ing the   petition. 


COMMONWEALTH,  FOR  USB,  &c.  v.  TEEL,  &c. 
(Filed  June  30,  1908— Not  to  be  reported.) 

1.  Office  and  Officer — ^Action  on  Bond  of  Town  Marshal — Unlawful 
Arrest — Necessary  Parties — In  an  action  on  the  official  bond  of  a 
town  marshal  for  damages  for  an  unlawful  arrest,  the  town  is  not 
a  necessary  party  and  is  not  liable  for  the  wrongful  acts  of  such  offi- 
cer, and  can  not  protect  such  officer  by  refusing  to  join  in  an  action 
with  and  for  the  benefit  of  a  person  injured  by  the  wrong^ful  acts  of 
its  officials. 

2.  Same — Necessary  Allegations — Penalty  Recoverable — ^In  an  ac- 
tion on  the  official  bond  of  a  town  marshal  for  damages  for  an  un- 
lawful arrest  it  is  not  necessary  to  allege  in  the  petition  that  the 
city  council  had,  by  an  ordinance,  fixed  a  penal  sum  to  be  named  in 
the  bond,  for,  if  the  plaintift  recovers  he  is. not  limited  by  the 
amount  of  Uie  penalty  named  in  the  bond. 

3.  Same — Approval  of  Bond  by  City  Council — In  an  action  on  the 
official  bond  of  a  town  marshal  for  damages  for  an  unlawful  arrest, 
the  petition  is  not  demurrable  because  It  fails  to  allege  that  the 
bond  was  approved  by  the  city  council,  nor  It  is  demurrable  because 
there  is  no  averment  that  the  plaintiff  had  not  committed  any  of- 
fense  authorizing  his  arrest. 

4.  Damages — ^Recoverable  Against  Sureties — ^In  an  action  against 
a  town  marshal  and  his  sureties  on  his  official  bond  for  damages 
for  an  unlawful  arrest,  the  plaintiff  should  not  be  permitted  to  re- 
cover against  the  sureties  anything  more  than  compensatory  dama- 
ges. 

Allen  D.  Cole  and  W.  A/  Byron  for  appellants. 

Geo.  Doniphan  and  Qeo.  B.  Kinney  for  appellees. 

Appeal    from    Bracken   Circuit    Court. 

Opinion  of  the  court  by  Judge  Nunn,  reversing. 

Appellant.  J.  I.  Rosenthal,  instituted  this  action  in  his  own  name 
and  in  the  name  of  the  Commonwealth  of  Kentucky  for  his  use  and 
benefit  against  appellee,  Lake  Teel  and  his  co-appellees  who  were 
sureties  on  Teel's  bond  as  marshal  of  the  city  of  Augusta.  The  bond 
is  as  follows: 

"Whereas  Lake  Teel  has  been  appointed  marshal  ot  the  city  of 
Augusta,  Ky.,  by  the  city  council  of  said  city  and  bond  is  required 
of  him  as  such  marshal  for  the  faithful  performance  of  the  duties 
of  the  said  office,  also  his  duties  as  tax  collector  and  the  duties  of 
all  offices  of  which  by  virtue  of  said  chapter  250,  of  the  General 
Assembly  of  Kentucky,  approved  July  3d,  1893,  and  of  section  3628, 
chapter  89,  of  the  Kentucky  Statutes,  he  is  ex-officio  incumbent. 
Now  we,  Lake  Peel,  principal,  and  James  A.  Thomas,  John  Riley 
and  M.  T.  Flannery,  his  sureties,  of  Bracken  county,  Kentucky, 
do  covenant  with  the  Commonwealth  of  Kentuckly  for  the  use  of  the 
city  of  Augusta,  Kentucky,  in  the  penal  sum  of  ($3,000)  three  thou- 
sand dollars,  that  the  said  Lake  Teel  as  marshal  of  the  said  city 
will  faithfully  perform  all  the  duties  required  of  him  as  such  mar- 
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shal  and  tax  collector  and  the  duties  of  all  offices  of  which  he  is 
made  by  the  aforesaid  chapter  and  section  of  the  Kentucky  Statutes 
ex-officio  incumbent,  and  all  such  other  duties  as  may  be  by  ordi- 
nance or  law  required  of  him  and  that  he  will  faithfully  discharse 
all  such  duties  and  deport  himself  according  to  law. 
"Witness  our  hands  this  January  8,  1906. 

"IJOCE    TEEL, 
"JAMES    A.    THOMPSOX, 
"JOHN   RILEY, 
"M.    T.   FLANNERY. 
Attest,    "W.    C.    WITTMEIER, 

"City   Clerk." 

The  defendants,  appellees,  filed  the  following  special  demurrer  to 
the  petition: 

"The  defendants  specially  demur  to  the  petition  herein  bcause 
the  petition  shows  on  its  face  that  no  right  of  action  enures  upon 
the  bond  set  out  in  the  petition,  in  the  name  of  the  Commonwealth 
of  Ky.  or  the  Commonwealth  of  Kentucky,  for  the  use  of  J.  I. 
Rosenthal  or  in  the  name  of  J.  I.  Rosenthal.  The  bond  was  executed 
under  section  3621,  of  the  Kentucky  Statutes." 

The  court  sustained  this  demurrer,  and  thereupon  appellant  prc^ 
sented  and  offered  to  file  an  amended  petition  making  the  city  of 
Augusta  a  party  defendant  to  the  action,  alleging  that  it  refused  to 
join  in  the  action  for  his  benefit.  Objections  were  made  to  the  fil- 
ing of  this  amendment  which  the  court  sustained,  but  made  it  a 
part  of  the  record  in  the  case.  If  the  city  was  a  necessary  party  to 
the  action  the  court  erred  in  refusing  to  allow  the  amended  petition 
to  be  filed.  But,  in  our  opinion,  the  city  was  not  a  necessary  party. 
It  is  not  the  law  that  cities  and  towns  can  save  their  officials  from 
having  to  respond  in  damages  by  refusing  to  join  in  actions  with 
and  for  the  benefit  of  persons  injured  and  damaged  by  the  unlaw- 
ful and  wrongful  acts  of  their  officials.  (Scott  v.  Commonwealth, 
For  Use,  &c.,  29  Ky.  Law  Rep.,  571,  and  Connelly  v.  American  Bond- 
ing &  Trust  Co.,  24  Ky.  Law  Rep.,  714.).  In  the  last  named  case  the 
bond  was  executed  for  the  marshal  of  the  city  of  Newport,  and  in 
that  case   the   court  said:  , 

"It  is  thought  that  this  bond  does  not  indemnify  any  person  other 
than  the  city  of  Newport  because  the  Undertaking  is  to  the  said 
city  alone.  We  are.  however,  of  the  opinion  that  the  bond  is  con- 
trolled by  the  following  sections  of  the  Kentucky  Statutes,  and  must 
be  read  in  connection  therewith,  and  that  under  the  provisions  of 
these  sections,  the  informality  of  not  naming  the  Commonwealth  of 
Kentucky  as  the  obligee  of  the  bond  will  not  prevent  a  recovery 
thereon  by  the  person  aggrieved.    Said  sections  are  as  follows: 

"  'Section  3751.  The  obligation  required  by  law  for  the  discharge 
or  performance  of  any  public  or  fiducial  office,  trust  or  employment, 
shall  be  a  covenant  to  the  Commonwealth  of  Kentucky  from  the 
person  and  his  sureties  that  the  principal  shall  faithfully  discharge 
the  duties  of  the  office,  trust  or  employment;  but  a  bond  or  obliga- 
tion taken  in  any  other  form  shall  be  binding  on  the  parties  thereto 
according  to  its  terms. 

"  'Section  3752.  Actions  may  be  brought  from  time  to  time  on  any 
such  covenant  or  bond  in  the  name  of  the  Commonwealth,  for  her 
benefit,  or  for  that  of  any  county,  corporation  or  person  injured  by  a 
breach  of  the  covenant  or  condition,  at  the  proper  coj^t  of  the  party 
suing,  against  the  parties  jointly  or  severally,  together  with  the  per- 
sonal representative,  heirs  and  devisees  or  distributees  of  such  of 
them  as  may  be  dead;  and  the  recovery  against  principal  and  sure- 
ty shall  not  be  limited  by  the  amount  of  the  penalty  named  in  such 
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bond.  Nor  shall  the  recovery  be  restricted  only  to  such  duties  or 
responsibilities  as  belong  to  the  office,  post,  trust  or  employment  at 
the  date  of  the  covenant  or  bond,  but  may  include  any  duties  or 
responsibilities  thereafter  imposed  by  law  or  lawfully  assumed." 

"The  bond  is  broad  enough  to  cover  an  unlawful  arrest  or  unneces- 
sary and  illegal  punishment  by  the  officer.  (Johnson  v.  Williams* 
Adm'r.,  23  Ky.  Law  Rep.,  658.)" 

These  authorities  and  the  sections  of  the  statutes  quoted  show  con- 
clusively that  the  special   demurrer  was  improperly  sustained. 

What  We  have  said  disposes  of. the  only  issue  on  this  appeal;  but 
appellees'  counsel  present  in  their  brief  several  matters  showing 
that  the  allegations  of  the  petition  are  not  sufficient  to  sustain  a 
cause  of  action.  First,  the  petition  does  not  show  that  the  penal 
sum  required  to  be  fixed  by  the  city  council  by  ordinance  was  done 
as  required  in  section  3621,  of  the  Kentucky  Statutes.  Second,  the 
petition  does  not  show  that  the  bond  was  ever  approved  by  the 
city  council.  Third,  the  petition  does  not  show  that  Lake  Teel  com- 
mitted a  wrong,  nor  were  any  facts  alleged  which  negatived  the 
presumption  of  innocence  of  the  officer.  Fourth,  The  petition  shows 
that  it  is  sought  to  recover  exemplary  damages,  rather  than  compen- 
sation. Conceding  that  the  allegations  of  the  petition  are  insuffi- 
cient to  support  a  cause  of  action,  we  can  not  affirm  the  Judgment 
for  that  reason,  because  no  general  demurrer  was  filed.  If  the  loWer 
court  had  sustained  a  general  demurrer  to  the  petition  appellant 
would  have  had  the  right  to  file  an  amended  petition  curing  the 
defects  therein.  As  the  judgment  will  have  to  be  reversed  for  the 
reasons  stated  we  will  express  our  opinion  on  the  questions  present- 
ed, so  that  on  the  return  of  the  case  a  trial  may  be  had  according 
to  law.  With  reference  to  the  first  proposition,  our  opinion  is  that 
it  was  not  necessary  to  allege  in  the  petition  that  the  council,  by  or- 
dinance, had  fixed  .a  penal  sum  to  be  named  in  the  bond,  for  if  ap- 
pellant recovers  anything  In  the  action  he  is  not  limited  by  the 
amount  of  the  penalty  named  in  the  bond.  (Section  3752,  Kentucky 
Statutes.)  The  question,  as  to  whether  the  petition  was  defectiv.^ 
in  failing  to  allege  that  the  bond  was  approved  by  the  city  coun- 
cil, is  settled  by  the  case  of  Growbarger,  &c.  v.  U.  S.  Fidelity  & 
Gauranty  Co.,  &c.,  31  Ky.  Law  Rep.,  555.  In  that  case  this  court 
said: 

"It  is  further  contended  by  counsel  for  appellee  that  the  judg- 
ment of  the  lower  court,  sustaining  the  demurrer  and  dismissing 
the  petition  as  to  appellee,  was  authorized,  because  of  the  admission 
in  the  petition,  that  the  council  or  other  authorities  of  the  town  of 
McHenry,  had  neither  made  nor  kept  a  record  of  the  execution  of 
the  marshal's  official  bond,  or  of  Its  acceptance  by  that  body." 

It  is  true  that  the  petition  contains  in  substance,  the  admission 
that  the  records  of  the  council  fall  to  show  the  execution  or  ac- 
ceptance of  the  bond,  but  It  also  contains  the  averments  In  sub- 
stance that  the  bond  was  required  of  the  marshal  by  tho  council, 
that  it  was  duly  executed  by  him,  as  principal,  and  appellee  as  sure- 
ty, and  also  that  It  was  duly  approved  and  accepted  by  the  town 
council,  and  in  addition,  an  attested  copy  of  the  bond,  obtained  of 
the  proper  authorities  of  the  town,  was  filed  with  and  made  a  part 
of    the    petition. 

These  averments  being  confessed  by  the  demurrer,  constitute  a 
sufficient  statement  of  the  facts  showing  the  proper  execution  and 
acceptance  of  the  bond.  If  no  surh  bond  was  required  of  the  mar- 
shal, or  It  was  not  executed  by  him,  or  signed  by  appellee  as  surety, 
or  accepted  at  all  ,as  alleged  in  the  answer  filed  by  appellee,  with- 
out waiving  Its  demurrer  to  the  petition,  such  matters  of  defense  or 
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any  of  them,  if  sustained  by  sufficient  evidence,  on  the  trial,  would 
prevent  a  recovery  as  to  it,  though  the  mere  failure  of  the  council 
to  make  the  record  of  the  execution  or  acceptance  of  the  bond. 
would  not  do  so,  if  in  fact  it  was  executed  and  accepted. 

In  executing  an  official  bond  only  a  substantial  compliance  with 
the  requirements  of  the  statute  is  necessary.  If  statutes  compelling: 
the  giving  of  bonds  prescribe  what  they  shall  express,  it  is  to  sub- 
serve a  two-fold  purpose:  First.  Uniformity  in  the  terms  and  con- 
ditions. Second.  The  best  protection  possible  from  the  bond  to  the 
public  and  those  dealing  with  the  officer.  But  as  said  in  Mechem  on 
Public  officers,  section  268,  such  statutes  are  usually  directory. 

''And  inasmuch  as  the  substance  is  ordinarily  more  to  be  regard- 
ed than  the  form,  it  is  quite  generally  held  that  unless  the  statute 
expressly  declares  that  a  bond  not  executed  in  form  prescribed 
shall  be  void,  the  statute  will  be  construed  to  be  directory  only  and 
a   substantial   compliance   with   it   will   suffice." 

In  section  269,  the  author  mentions  informalities  which  would 
not  invalidate   an  official  bond: 

"Thus  that  the  bond  is  not  taken  by  the  proper  persons  or  in 
the  prescribed  manner,  or  that  it  was  not  approved,  by  the  desig- 
nated officer,  or  that  it  was  not  signed  or  acknowledged  in  the  pres- 
enpe  of  a  particular  officer,  or  that  it  was  given  before  the  time 
specified,  or  not  until  the  time  fixed  had  expired  ,or  was  not  stamped 
as  required,  or  that  the  officer  who  gave  it  had  not  been  sworn,  is 
immaterial,  and  the  bond,  if  otherwise  perfect,  will  be  enforecd." 

Again,   in  section  270,  it  is  said: 

"So  The  fact  that  the  officers  charged  with  the  duty  of  approving 
or  filing  the  bond,  had  not  performed  it,  will  not  defeat  the  valid- 
ity of  the  bond,  or  release  the  sureties  from  it." 

Also  in  section  313,  it  is  declared: 

"Approval  being  thus  for  the  protection  of  the  public  only,  it  is 
well  settled  that  where,  by  virtue  of  the  bond,  the  officer  has  been 
inducted  Into  office,  his  sureties  can  not  escape  liability  for  his  de- 
faults because  the  bond  was  not  approved  by  the  proper  officer  or 
was  not  approved   at  all." 

"Applying  to  the  facts  alleged  in  the  petition  the  law  is  announced 
by  Mechem  in  the  several  sections,  supra.  It  is  patent  that  the 
lower  court  erred  in  sustaining  the  demurrer  to  the  petition  upon 
the  ground  last  indicated.  Indeed,  our  consideration  of  all  the 
questions  raised  by  the  demurrer  to  the  petition  'has  constrained 
us  to  disagree  with  the  conclusions  reached  by  the  learned  judge 
of  the  circuit  court,  for  we  are  of  the  opinion  that  the  demurrer 
should    have    been    overruled." 

The  allegations  of  the  petition  are  not  sufficient  to  sustain  a  cause 
of  action  for  the  reason  that  it  does  not  negative,  sufficiently,  the 
alleged  presumption  of  the  officer's  innocence  of  wrong  doing.  It 
should  have  been  alleged,  specifically,  that  appellant  was  not  com- 
mitting any  offense  in  the  presence  of  the  officer,  and  that  he  had 
not  committed  any  felony  for  which  he  was  subject  to  be  arrested. 
These  allegations  were  necessary  to  show  that  the  officer  had  no 
right  to  arrest  him  without  a  warrant.  If  the  petition  were  not  de- 
fective in  the  particular  mentioned,  then  it  was  not  necessary  to 
allege  that  appellant  was  not  trying  to  escape  from  the  officer 
after  his  arrest,  or  that  he  did  not  first  assault  the  officer,  for  if 
the  arrest  were  unlawful,  the  presumption  is  against  the  officer: 
that  is  it  will  be  presumed  that  his  beatins:  and  bruising  of  ap- 
pellant, was  without  authority  of  .law.  On  the  other  hand,  if  the 
arrest  of  appellant  were  lawful  and  he  sought  to  recover  damages 
for  the  unlawful  and  unnecessary  beating  and  bruising  while  under 


NOLAN'S  ADM'K  V.  STANDARD  SANITARY  m'f'G  CO.         745 

arrest,  then  it  would  have  been  necessary  for  appellant  to  have 
alleged  that  he  was  not  trying  to  escape  from  thts  officer,  and  that 
he  did  not  first  assuult  him.  If  the  arrest  were  lawful,  and  appel- 
lant endeavored  to  make  his  escape,  and  in  doing  so  made  an  at- 
tack upon  appellant  and  put  him  in  danger  of  bodily  harm,  th^  offi- 
cer was  not  bound  to  retreat,  but  in  such  case,  had  the  right  to 
nse  any  means  for  his  self-defense  and  for  the  keeping  of  the  pris- 
oner that  were  necessary  and  reasonable.  (Connolly  v.  American 
Bonding  Co.,    &c.,   supra.) 

With  reference  to  the  fourth  proposition,  it  is  sufficient  to  say 
that  the  petition  Is  not  defective,  and  that,  If  appellant  recovers 
anything,  he  should  not  be  permitted  to  recover  against  the  sure- 
ties of  the  officer  anything  more  than  compensation.  (Johnson  &c. 
V.  Williams'  Adm'r,  111  Ky.,  289,  and  Scott  v.  Commonwealth,  For 
Use,  &c.,  29  Ky.  Law  Rep.,  571.) 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed 
and    remanded,    for    further    proceedings    consistent    hereivith. 


,     NOLAN'S  ADM'R  v.   STANDARD   SANITARY   MF'G.   CO. 
(Piled  June  10,   1908 — ^Not  to  be   reported.) 

1.  Master  and  Servant — Injury  to  Servant — Negligence  of  Mas- 
ter— Safe  Place  to  Work — ^Verdict — New  Trial — Appeal — John  E. 
Nolan,  in  a  trial  before  a  Jury,  was  given  a  verdicC  for  $1,085  dama- 
ges for  personal  injuries  caused  by  the  negligence  of  his  em- 
ployer in  not  furnishing  him  a  safe  place  in  which  to  work.  The 
trial  court  set  aside  the  verdict  and  granted  defendant  a  new  trial 
on  the  ground  that  the  verdict  was  excessive,  to  which  he  except- 
ed and  prayed  for  an  appeal.  Before  the  second  trial,  he  died. 
The  action  was  revived  in  the  name  of  his  administrator  and  on 
the  second  trial,  a  verdict  was  rendered  for  the  defendant.  This 
appeal  is  prosecuted  by  the  administrator  to  review  the  first  ver- 
dict and  judgment  granting  the  defendant   a   new   trial. 

2.  Same — ^Excessive  Verdict — Burning  by  Molten  Metal — Cripple 
for  Life — Pain  and  Suffering — Lost  Time — Where,  on  the  trial  of  an 
action,  by  a  servant,  against  his  master  for  an  injury  caused  by 
not  furnishing  him  a  safe  place  to  work,  made  so  by  the  negligence 
of  the  foreman,  in  causing  another  laborer  to  dig  a  trench  near 
where  the  plaintiff  was  at  work,  in  doing  which  he  struck  a  ladle 
containing  molten  metal,  which  the  plaintiff  was  carrying,  causing 
it  to  splash  upon  his  leg  and  foot,  burning  both  severaly,  caus- 
ing him  great  suffering  and  pain  and  the  loss  of  three  months  time 
from  his  work,  and  making  him  a  partial  cripple  for  life,  a  verdict 
of   $1,085   was  not  excessive. 

3.  New  Trials — Discretion  in  Granting — Review — While  the  cir- 
cuit court  has  a  broad  discretion  in  granting  new  trials,  its  exer- 
cise Is  subject  to  review  and  wbere  it  is  made  manifest  that  it 
erred  in  the  exercise  of  such  discretion,  it  is  the  duty  of  this  court 
to  correct  the  error.  It  is  with  great  reluctance  that  I  Lis  court 
will  interfere  with  a  verdict  on  the  ground  that  it  is  excessive  and 
the.  circuit  court   should   be   equally  reluctant  to   do   so. 

4.  Reversing  First  Judgment — Entry  of  First  Verdict  Ordered — 
Wherefore,  the  Judgment  is  reversed  and  cause  remanded,  with  direc- 
tions to  the  lower  court  to  set  aside  the  last  verdict  and  judg- 
ment, and  in  lieu  thereof,  to  enter  of  record  the  first  verdict  re- 
turned by  the  jury  and   enter  Judgment   in   conformity  therewith. 
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Baird   &   Underwood   for  appellant. 

O'Neal    &    O'Neal    for    appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First 
Division. 

Opinion  of  the   court  by  Judge   Settle,   reversing. 

This  action  was  instituted  by  John  H.  Nolan  to  recover  of  ap- 
pellee damages  for  personal  injuries  alleged  to  have  been  caused 
by   its   negligence. 

There  were  two  trials  of  the  case  In  the  court  below.  The  first 
trial  resulted  in  a  verdict  and  judgment  in  Nolan's  favor  for  $1,085 
damages.  Upon  appellee's  motion,  the  lower  court  set  aside  the 
verdict  and  judgment  and  granted  it  a  new  trial,  to  which  Nolan 
at  the  time  excepted,  and  prayed  an  appeal,  which  was  granted. 
Thereafter,  and  before  the  second  trial,  Nolan  died,  intestate,  from 
a  cause  in  no  way  resulting  from  the  injury  complained  of.  Andrew 
M.  Sea,  by  appointment  of  the  Jefferson  County  Court,  duly  quali- 
fied as  the  administrator  of  his  estate  and  was  made  a  party  to  the 
action,  which  was  revived  and  thereafter  prosecuted  in  his  name 
as    such    administrator. 

The  second  trial  of  the  case  resulted  in  a  verdict  and  judgment 
foi   appellee. 

The  purpose  of  the  administrator  in  prosecuting  this  appeal  is 
to  obtain  a  review  of  the  action  of  the  circuit  court  in  setting  aside 
the  first  verdict  and  judgment  and  granting  appellant  a  new  trial. 

It  appears  from  the  averments  of  the  petition,  as  amended,  that 
Nolan  was  in  the  employ  of  the  appellee  as  a  molder  and  that  while 
engaged  in  its  service,  in  that  capacity,  he  was  injured  by  molten 
iron  being  thrown  upon  his  leg  and  foot,  whereby  both  were  badly 
burned  and  injured.  The  particulars  of  the  accident,  as  alleged, 
were  that  Nolan,  acting  immediately  under  an  order  from  appellee's 
foreman,  was  engaged  in  catching  with  a  ladle  the  molten  metal 
from  a  cupola  furnace  when  the  foreman  ordered  a  negro  laborer 
to  dig  a  trench  in  the  sand,  about  the  base  of  the  furnace,  in 
doing  which  he  struck  Nolan's  ladle,  containing  the  hot  metal,  caus- 
ing it  to  splash  upon  his  leg  and  foot.  That  his  injuries  were  caused 
by  the  unsafeness  of  the  place  where  he  was  required  to  work,  made 
su  by  the  negligence  of  the  foreman  in  directing  the  negro,  with- 
out notice  to  Nolan,  to  dig  the  trench  under  his  ladle,  while  he  was 
in  the  net  of  drawing  off  the  molten  metal,  and  in  failing  to  furnish 
a  sufficient  number  of  hands  to  carry  on  the  work  of  drawing  the 
mefal  from  the  cupola;  the  digging  of  the  trench  being  as  claimed 
by  Nolan,  intended  as  a  substitutB  for  an  assistant  to  aid  in  remov- 
ing  the    metal. 

While  the  testimony  as  to  the  manner  of  Nolan's  receiving  his 
injuries  was  conflicting,  that  introduced  In  his  behalf  strongly  con- 
duced to  prove  that  he  was  injured  by  the  negligence  of  appellee's 
foreman  as  claimed,  and  the  case  was  manifestly  one  for  the  de- 
cisiofa  of  a  jury.  This  seemed  to  be  fully  recognized  by  the  lower 
court,  notwithstanding  its  action  in  granting  the  new  trial  following 
the    return    of    the    first   verdict. 

It  appears  from  the  record  that  the  new  trial  was  granted  solely 
upon  the  ground  that  the  damages  awarded  Nolan,  by  the  ver- 
dict of  the  jury  were,  in  the  opinion  of  the  trial  judge,  excesslre, 
this  conclusion  being  based,  as  stated  by  the  court,  upon  the  fact 
that  Nolan,  upon  becoming  able  to  resume  his  occupation,  earned 
about   the    same   wages    that   he    received   before   the   accident.    As 
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to  the  character  and  extent  of  Nolan's  injuries  there  was  little, 
if  any,  contrariety  of  evidence.  It  showed  that  his  leg  was  badly 
burned  by  the  molten  iron  metal  below  the  calf  and  that  his  foot 
was  also  so  badly  burned  as  to  make  him,  at  least,  a  partial  crip- 
ple; and  when  his  deposition  was  taken,  which  was  a  year  after 
the  accident,  Nolan  testified  that  he  was  still  lame,  and  lo  use  his 
own  expression,  this  lameness  v^sls  then  so  marked  as  to  cause 
him,  when  walking,  to  throw  the  injured  foot  "like  a  stringhalted 
horse."  His  statement  that  the  injuries  to  his  leg  and  foot  com- 
pelled him  to  remain  in  his  room  and  refrain  from  work  for  a  period 
of  three  months  was  not  contradicted  by  any  witness;  and  if  he 
failed  to  testify  in  respect  to  his  physical  and  mental  sufferings 
during  that  time,  the  bums  themselves,  as  well  as  the  character  of 
the  red  hot  liquid  metal,  by  which  they  were  inflicted  furnished 
indisputable  evidence  of  the  pain^  and  suffering,  both  physical  and 
mental,  they  must  necessarily  have  caused.  Leaving  out  of  estimate 
the  question  of  whether  his  injuries  were  permanent,  and  the 
three  months  loss  of  time  from  his  \!W>rk,  we  would  be  loath  to 
say  that  Nolan's  mental  and  physical  suffering,  caused  by  the  in- 
juries in  question,  did  not  entitle  him  to  the  $1,085  allowed  by  the 
verdict;  certainly  it  can  not  justly  be  claimed  that  this  amount 
was  excessive,  if,  in  addition  to  his  mental  and  physical  suffering 
and  the  loss  of  time  from  his  work,  any  impairment  of  his  ability 
to  earn  money,  from  the  date  of  the  accident  to  the  time  of  his 
death,  caused  by  his  injuries,  should  also  have  been  considered  by 
the  jury  in  estimating  the  damages  to  which  he  was  entitled. 

The  evidence  as  to  the  three  months*  loss  of  time  resulting  from 
Nolan's  injuries  was  as  positive  as  was  that  with  respect  to  his 
physical  and  mental  suffering,  but  the  evidence  as  to  any  impair- 
ment of  his  ability  to  earn  money  was  not  as  convincing.  There 
was,  however,  some  evidence  as  to  such  impairment  and  it  was 
for  the  jury  to  say,  from  all  the  evidence,  whether  his  capacity 
to  earn  money,  between  the  date  of  the  accident  and  his  death,  was 
to  any  appreciable  extent  thereby  lessened.  If  so,  his  estate  should 
have  been  compensated  for  the  loss.  The  fact  that  it  was  shown 
he  was  at  one  time  earning,  after  the  accident,  the  same  wages  as 
a  molder  he  had  received  before,  while  competent  as  evidence 
on  the  question  of  whether  any  impairment  of  his  earning  capacity 
had  resulted  from  the  injuries  sustained,  was  not,  as  the  trial 
court  seemed  to  think,  conclusive  of  the  absence  of  any  impair- 
ment. If,  as  there  was  some  evidence  to  show,  Nolan  was  perma- 
nently lamed  by  the  burns  he  received,  and  it  rendered  him  less 
skillful  in  his  occupation  as  a  molder,  and  there oy  prevented  him 
from  obtaining  such  wages  as  persons  of  ordinary  skill  in  the  same 
occupation  would  ordinarily  receive,  then  such  lameness  amounted 
to  an  impairment  of  his  ability  to  earn  money,  and  constituted  a 
proper  element  of  damages.  Obviously,  a  lame  man,  whatever  may 
be  his  occupation,  has  not  the  same  capacity  to  earn  money  as 
a  man  sound  in  body.  And  it  is  the  loss  of  capacity  the  law  com- 
pensates. 

While  the  circuit  court  has  a  broad  discretion  in  the  matter  of 
granting  new  trials,  its  exercise  is  subject  to  review,  and  when  it 
is  made  manifest  that  it  has  erred  in  the  exercise  of  such  discre- 
tion, it  is  the  duty  of  this  court  to  correct  the  error.  The  discre- 
tion, thus  lodged  in  the  circuit  court,  should  be  exercised  with 
great  caution  in  determining  whether  a  new  trial  should  be  granted 
on  the  ground  that  a  verdict  is  excessive  in  amount.  It  Is  with 
great  reluctance  that  this  court  will  interfere  with  a  verdict  upon 
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that  ground,  and  the  circuit  court  should  be  equally  reluctant  to  do 
so. 

In  expressing  its  mind  m  regard  to  its  right  to  interfere  on  ac- 
count of  an  alleged  excessive  verdict,  this  court,  in  Louisville  & 
Nashville   Railroad   Company  v.   Mitchell,   87   Ky.,  327.   said: 

"We  are  not  acting  as  a  jury,  and  It  is  only  when  it  is  glaringly 
excessive  and  appearing  at  first  blush  to  have  resulted  from  pas- 
sion or  prejudice,  that  we  can  interfere.  The  power  should  be  spar- 
ingly exercised  and  only  in  extreme  cases.  This  is  the  policy  of  the 
law,  reasonably  and  necessarily  so.  It  is  difficult,  indeed,  impos- 
sible, to  measure,  with  mathematical  certainty  the  extent  of  some  of 
the  elements  of  compensatory  damages.  The  law  has  confided  the 
duty  to  the  opinion  of  the  Jury  as  the  best  means  of  arriving  at  their 
extent,  even  approximately,  and  their  verdict  should  be  regarded 
prima  facie,  as  the  result  of  an  exercise  of  an  honest  Judgment 
upon  their  part." 

In  Mud  River  Coal  Co.  v.  Tipton,  12  Ky.  Law  Rep.,  940,  it  was 
held  that  a  verdict  for  $1,725  damages,  for  injuries  which  confined 
the  plaintifT  to  his  bed  several  months  and  made  of  him  a  cripple, 
was  not  excessive.  In  Adams  Express  Co.  v.  Smith,  24  Ky.  Law 
Rep.,  1915,  a  verdict  of  $1,000  damages,  for  breaking  the  plalntifTs 
leg,  was  held  not  excessive. 

In  Bowling  Green  Stone  Co.  v.  Capshaw,  23  Ky.  Law  Rep.,  945. 
the  plaintiff  recovered  $2,000  for  an  injury  to  his  foot,  which  made 
him   a   slight  cripple.    The   verdict  was  held   not   excessive. 

In  C.  &  O.  Ry.  Co.  v.  Wiley,  28  Ky.  Law  Rep.,  770,  90  S.  W..  557. 
a  verdict  of  $1,500  recovered  by  Wiley  against  the  railroad,  for 
the  breaking  of  two  bones  in  and  an  injury  to  the  nerves  of  the 
hand,  was  held  not  excessive. 

In  City  of  Louisville  v.  Hall.  28  Ky.  Law  Rep.,  1064,  91  S.  W..  1133, 
for  a  "serious  injury"  to  his  ankle,  a  boy,  17  years  of  age,  was  al- 
lowed $800.  This  court  said  the  verdict  was  not  excessive.  In 
Louisville  Gas  Co.  v.  Page,  27  Ky.  Law  Rep..  885,  86  S.  W.,  1112,  a 
woman  recovered  a  verdict  for  $2,000,  for  Injuries  sustained  to  her 
elbbw,  by  falling  over  a  gas  box.  This  court  held  that  the  ver- 
dict was  not  excessive,  and  in  doing  so,  In  part  said: 

"In  a  case  like  this,  where  there  has  been  a  serious  injury,  and 
much  physical  pain  and  suffering,  and  there  being  some  evidence 
from  which  the  jury  might  conclude  that  the  Injury  may  be  perma- 
nent, it  is  difficult,  if  not  impossible,  for  a  jury  or  court  to  deter- 
mine with  exactness  the  proper  compensation.  The  mere  fact  that 
the  court  would  not  have  fixed  the  compensation  so  high  as  a  jury 
has  done,  is  no  reason  for  setting  the  verdict  aside,  and  granting 
a  new  trial.  To  justify  the  court  In  doing  so,  the  verdict  must  be 
so  exopss've  rs  to  induce  the  relief  that  it  was  caused  by  passion 
or  prejudice  of  the   jury." 

The  right  of  this  court  to  correct  an  erroneous  ruling  of  the 
circuit  court  in  granting  a  new  trial,  has  been  declared  in  numer- 
ous cases.  Thus  in  Week  v.  Patton,  12  Ky.  Law  Rep.,  776.  It  is 
said: 

"While  appellate  courts  are  slow  to  disturb  the  action  of  the 
lower  court,  in  granting  a  new  trial,  they  will  do  so  when  it  plain- 
ly appears,  as  it  does  in  this  case,  that  there  is  no  good  reason 
why  a  new  trial  should  have  been  granted." 

In  Anderson  v.  Republic  Iron  and  Steel  Co.,  107  S.  W..  220.  it  is 
said: 

"The  trial  court  erred  in  holding  as  a  matter  of  law,  that  appel- 
lant ought  to  have  known  of  the  defective  condition  of  the  roof, 
and  in  setting  aside  the  verdict  nnd  awarding  a  new  trial.     At   the 
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time  of  granting  the  new  trial,  the  trial  court  indicated  his  purpose 
to  give  a  peremptory  instruction  for  appellee  on  the  second  trial, 
and  upon  the  same  evidence  did  instruct  the  jury  to  find  for  appel- 
lee. Under  the  authority  of  Richards  v.  Louisville  &  Nashville  Rail- 
road Company,  20  Ky.  Law  Rep.,  1478.  we  are  of  opinion  that  the 
order  granting  a  new  trial  should  be  set  aside,  and  that  judgment 
should  be  entered  upon  the  verdict  rendered  at  the  first  trial." 

(Richards  v.  L.  &  N.  R.  R.  Co.,  20  Ky.  Law  Rep.,  1478;  Curry  v. 
Fetter,  15  Ky.  Law  Rep.,  494;  L.  &  N.  R,  R.  Co.  v.  Ricketts.  21 
Ky.  Law  Rep.,  662;  Crowley  v.  L.  &  N.  R.  R.  Co.,  21  Ky.  Law  Rep.. 
1434.) 

The  record  in  this  case  shows  no  error  in  the  admission  or  re- 
jection of  evidence,  or  in  giving  or  refusing  instructions.  The  sin- 
gle error  was  in  the  action  of  the  circuit  court  in  setting  aside  the 
first  verdict  and  granting  appellee  a  new  trial..  This  should  not 
have  been  done. 

Wherefore,  the  judgment  is  reversed  and  cause  remanded,  with 
directions  to  the  lower  court  to  set  aside  the  last  verdict  and  judg- 
ment and  in  lieu  thereof  to  enter  of  record  the  first  verdict  return- 
ed by  the  jury,  and  to  enter  judgment  in  conformity  therewith. 


EWING  V.   COMMONWEALTH. 
(Filed  June  11,   1908— To  be  reported.) 

1.  Homicide — Killing  Woman  on  Street — Apparent  Friendliness — 
Proof  of  Previous  Threats — Circumstances  Indicating  Malice — On 
the  trial  of  one  for  murder,  who  shot  and  killed  a  woman  with  whom 
he  was  walking  on  the  street,  although  the  parties  were  then  ap- 
parently friendly,  it  was  not  error  to  allow  proof  that  on  the  Satur- 

,day  prior  to  the  killing  the  accused  when  informed  that  the  de- 
ceased had  had  a  fight  with  another  girl  with  whom  he  was  intimate 
he  said:  *'I  wish  I  had  been  there,"  and  also  that  he  said  on  the 
day  of  the  killing,  "I  would  as  soon  kill  this  bitch  as  not,"'  the  jury 
was  to  judge  whether  the  friendliness  was  apparent  or  real,  and 
the  proof,  taken  in  connection  with  his  buying  a  pistol  and  other 
circumstances,  should  go  to  the  jury  on  the  question  of  malice. 

2.  Same — Malice  Must  Be  Proven — Question  '  for  Jury — The  doc- 
trine of  implied  malice  does  not  obtain  in  Kentucky,  and  when  we 
reject  the  doctrine  of  Implied  malice,  the  existence  of  malice  is  a 
question  for  the  jury,  and  the  offense  which  would  otherwise  be  murder 
becomes  voluntary  manslaughter  where,  under  the  evidence,  the 
jury  find,  as  a  fact,  that  the  killing  was  not  done  with  malice  afore- 
thought. 

3.  Same — Question  of  Malice — Reckless  Shooting — Indifference  to 
Consequences — When  we  do  not  apply  the  doctrine  of  impllod  malice 
and  submit  the  question  of  malice  to  the  jury,  it  must  follow  that 
if  the  jury  find  the  act  was  done  without  previous  malice,  they 
may  find  that  the  act  was  voluntary  where  it  was  done  so  recklessly 
or  carelessly  as  to  show  an  indifference  to  consequences.  He  who 
puts  a  loaded  pistol  at  the  head  of  another  and  pulls  the  trigger, 
Imowing  the  danger  attending  the  act,  can  not  be  heard  to  say  he 
intended  no  harm. 

4.  Pointing  Pistol  at  Another — Unlawful  Act — Homicide  Resulting 
— Offense  Committed — The  pointing  of  a  pistol  at  another  whether 
loaded  or  unloaded,  is  unlawful  under  the  statute,  and  where  a  homi- 
cide is  committed  by  the  doing  of  an  unlawful  act,  the  offense  is 
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involuntary  manslaughter,  if  the  facts  are  not  sufficient  to  consti- 
tute   murder   or   voluntary   manslaughter. 

Nat.  A.  Porter  and  J.  M.  Simmons  for  appellant. 

N.  B.  Hays  and  C.  H.  Morris  for  appellee. 

Appeal  from   Warren   Circuit   Court. 

Opinion  of  the  court  by  Judge  Hobson,  reversing. 

Charles  Bwing  was  indicted  in  the  Warren  Circuit  Court  for  the 
murder  of  Carrie  Shields.  He  was  found  guilty,  as  charged,  and  his 
punishment  fixed  at  imprisonment  in  the  penitentiary  for  life,  and 
from  this  Judgment  he  appeals. 

Carrie  Shields  was  sixteen  years  old.  According  to  the  proof  for 
the  Commonwealth,  a  girl  named  Girtie  Ray  was  intimate  with 
Charles  Bwing.  The  killing  occurred  on  Monday.  On  the  previuos 
{Monday  Carrie  Shields  had  a  fight  with  Girtie  Ray,  Charles  Kwing 
being  away  at  the  time.  On  the  following  Saturday  when  he  returned, 
Girtie  Ray  told  Charles  Ewing  that  Carrie  Shields  had  Jumped  upon 
her  and  beat  her  up  while  she  was  drunk,  and  he  said  "I  wish  I 
had  seen  her,'*  or  "I  will  see  her,"  the  witness  did  not  remember 
which.  He  bought  a  pistol,  and  on  the  following  Monday  moraing 
the  two  women,  Charles  Ewing,  and  a  man  named  Sam  Chambers, 
all  the  parties  being  negroes,  were  at  a  saloon  near  the  landing 
below  Bowling  Green.  They  drank  in  the  saloon,  and  took  whisky 
away  with  thenL  While  they  were  there,  E>wing  was  heard  to  say. 
with  an  oatih,  "I  would  Just  as  soon  kill  this  bitch  as  not."  The  saloon- 
keeper told  him  not  to  raise  any  racket  there,  -and  he  said  **all  right" 
They  got  Into  a  boat  and  went  across  the  river,  and  then  to  a  man's 
house.  As  they  were  returning  from  the  man's  house  to  the  river, 
when  the  party  were  walking  quietly  along  the  turnpike  and  ap- 
parently in  a  good  humor,  EJwing  suddenly  raised  his  pistol,  and  with- 
out stopping,  fired  it,  striking  Carrie  Shields,  with  whom  he  was  waU:- 
ing,  in  the  head  and  instantly  killed  her.  Sam  Chambers  and  Girtie 
Ray  were  walking  behind  him,  and  witnessed  the  shooting. 

On  the  other  hand,  the  proof  for  the  defendant  is,  that  Sam  Cham- 
bers had  given  his  pistol  to  Carrie  Shields,  and  as  they  were  walking 
along  she  held  it  in  his  face,  saying  "Don't  you  believe  I'll  shoot  you." 
He  said  "No."  She  repeated  this  three  or  four  times,  and  he  each 
time  said  "No."  They  didn't  stop  walking.  He  pulled  out  his  pistol, 
and  threw  it  in  her  face,  and  said  as  he  testified:  "No,  I  don't  be- 
lieve you  will  shoot  me;  and  I  bore  too  hard  on  my  trigger,  and  it 
went  ofF  and  killed  her.  She  had  her  pistol  in  my  face,  and  I  bad 
mine  In  hers;  we  both  were  walking  along  with  our  pistols  in  eacj 
other  faces,  and  my  pistol  went  off." 

"Q.  Did  you  pull  it  purposely?" 

"A.  No,  sir." 

"Q.  Did  you  think  she  was  meaning  to  shoot  you?" 

"A.  No,  sir." 

"Q.  What  was  her  manner?" 

"A.  She  was  laughing,  and  I  thought  she  was  playing." 

"Q.  And  when  you  pulled  your  pistol,  what  was  your  intention?" 

"A.  I  was  playing  myself  when  I  pulled  mine." 

"Q.  Did  you  mean  to  shoot  her?" 

"A.  No,  sir." 

The  defendant's  testimony  is  in  some  measure  corroborated  by 
other  witnesses. 

The  court  did  not  err  in  allowing  the  proof  as  to  what  the  defendant 
had  said  when  he  heard  that  Carrie  Shields  had  beaten  up  Girtie 
Ray  when  she  was  drunk,  or  in  allowing  proof  of  what  he  said  at 
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the  saloon  that  morning.  Although  the  parties  were  then  apparently 
friendly,  the  jury  were  to  judge  whether  the  friendliness  was  ap- 
parent or  real;  and  the  proof  taken  in  connecWon  with  his  buying  the 
pistol  and  the  other  circumstances  in  the  case  were  sufficient  to  go 
to  the  Jury  <m  the  question  of  malice. 

The  court  instructed  the  Jury  as  to  murder,  involuntary  man- 
slaughter, and  shooting  by  misadventure.  He  also  gave  an  instruction 
en  self-defense,  but  he  gave  no  instruction  on  voluntary  manslaughter, 
his  view  of  the  case  being  that  the  shooting  was  either  munter  or 
involuntary  manslaughter. 

There  is  no  doubt  that  at  common  law  it  would  have  been  a  ques- 
tion for  the  court,  and  not  the  Jury,  whether  this  shooting  was  done 
with  malice  or  not;  and  that  at  common  law  it  would  have  been  held 
murder.  In  1727,  the  Chief  Justice  delivered  the  unanimous  opinion 
of  all  the  judges  (in  the  case  of  Rex  v.  Oneby,  2  Stra.,  766),  as  fol- 
lows: "The  Judges  are  to  determine  what  is  malice,  or  what  is  a 
reasonable  time  to  cool ;  and  they  must  do  so  upon  the  circumstances  of 
the  case;  the  jury  are  judges  only  of  the  fact,  and  we  must 
determine  whether  it  be  deliberate  or  not.  Hence  It  is,  that  in  sum- 
ming up  the  evidence,  the  Judges  direct  the  joiry  if  you  believe  such 
a  fact,  it  is  so;  if  not,  it  is  otherwise;  and  they  find  either  a  general 
or  a  special  verdict  upon  it.  There  is  no  instance  where  the  jury 
ever  find  that  the  act  was  done  by  malice,  or  that  the  party  had  or 
had  not  time  to  cool;  but  that  must  be  left  to  the  judges  upon  the 
circumstances  of  the  case." 

In  2  Bishop  on  Criminal  Law,  section  '576,  it  is  said:  "An  actual 
intent  to  take  life  is  not  a  necessary  ingredient  in  murder,  any  more 
than  it  is  in  manslaughter." 

Again,  in  section  680,  it  is  said:  "Ordinarily  when  one  without 
legal  excuse  so  uses  a  deadly  weapon  that  the  death  of  a  human 
being  results  therefrom,  the  law  either  conclusively  or  as  a  violent 
pre&umption  of  fact,  Infers  malice  aforethought,  and  adjudges  the 
act  of  the  murder. 

Under  these  authorities,  it  is  manifest  that  at  common  law  the  kill- 
ing in  this  case  would  be  held  to  be  nnirder  upon  the  ground  that 
malice  was  implied  from  the  use  of  a  deadly  weapon  under  the  cir- 
cumstances shown.  But  the  doctrine  of  Implied  malice  does  not 
obtain  in  Kentucky.  (Farrls  v  Conumon wealth,  14  Bush,  362;  Buck- 
ner  v.  Commonwealth,  14  Bush,  601;  Trimble  v.  Commonwealth,  78 
Ky.,  176.)  Yet  it  does  not  follow  that  because  the  doctrine  of  im- 
plied malice  does  not  obtain  in  Kentucky,  the  shooting  here,  which 
would  be  murder  at  common  law,  is  involuntary  manslaughter.  When 
we  reject  the  doctrine  of  Implied  malice,  the  existence  of  malice  is 
a  question  for  the  jury,  and  the  offense  which  would  otherwise  be 
murder  becomes  voluntary  manslaughter,  where  under  the  evidence 
the  Jury  find  as  a  fact  that  the  killing  was  hot  done  with  malice 
aforethought.  Accordingly,  it  has  been  held  in  Kentucky,  In  a  long 
line  of  cases,  that,  where  one  kills  another  by  the  wanton,  reckless 
or  grossly  careless  use  of  fire  arms,  the  offense.  If  without  malice 
aforethought,  is  voluntary  manslaughter,  although  he  had  no  in- 
tention to  kill.  (Sparks  v.  Commonwealth,  3  Bush,  ill;  Chrystal  v. 
Commonwealth,  9  Bush,  669;  York  v.  Commonwealth,  82  Ky.,  360; 
Smith  V.  Commonwealth,  93  Ky ,  318;  Montgomery  v.  Commonwealth, 
26  Ky.  Law  Rep.,  356; Brown  v.  Commonwealth,  28  Ky.  Law  Rep., 
1335.)  These  opinions  rest  on  the  common  law  principle  that  a  man 
must  be  held  to  intend  the  necessary  consequence  of  his  act. 

In  1  Bishop  on  Criminal  Law,  section  313,  it  is  said:  "There  is 
little  distinction  except  in  degree  between  the  will  to  do  a  wrongful 
thing  and  an  indifference,  whether  it  is  done  or  not.  Therefore,  care- 
lessness is  criminal,  and  within  limits  supplies  the  place  of  affirm- 
ative criminal  intent." 
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When  we  do  not  apply  tbe  doctrine  of  implied  malice,  and  submit 
the  question  of  malice  to  the  jury,  It  must  follow  that  if  the  jury 
find  the  act  was  done  without  previous  malice,  they  may  find  tbat 
the  act  was  voluntary  where  It  was  done  so  recklessly  or  carelessly 
as  to  show  an  Indifference  to  consequences.  To  hold  otherwise,  would 
be  to  ignore  the  rule  that  he  who  acts  recklessly  is  in  law  presumed 
to  intend  the  consequences  of  his  act.  He  who  puts  a  loaded  pistol 
at  the  head  of  another  and  pulls  the  trigger,  knowing  the  danger 
attending  the  act,  can  not  be  heard  to  say  he  intended  no  harm.  (1 
Greenleaf  on  Evidence,  section  18.)  At  common  law  the  offense 
was  not  involuntary  manslaughter  where  the  act  amounted  to  a 
felony,  or  was  likely  to  endanger  life,  although,  done  without  Inten- 
tion to  kill.  (Roberson's  Crim.  Law.  section  198,  and  cases  cited.) 
As  the  reckless  killing  of  another  with  a  deadly  weapon  was  not  in- 
voluntary manslaughter  at  common  law,  when  we  hold  that  such  a 
killing  is  not  necessarily  murder,  the  offense  which  was  not  involun- 
tary manslaughter  at  common  law,  does  not  become  involuntary  man- 
slaughter; but  when  the  Jury  finds  that  the  homicide  Is  not  with 
malice  aforethought,  it  is  a  voluntary  killing  without  malice,  the  reck- 
lessness of  the  act  supplying  the  intent  to  harm  the  person  shot. 

This  case  is  on  all  fours  with  Messer  v.  Commonwealth,  25  Ky. 
Law  Rep.,  700;  27  Ky.  Law  Rep.,  527;  28  Ky.  Law  Rep,  821.  On 
the  first  appeal  of  the  case,  the  judgment  was  reversed  because  tlie 
court  failed  to  give  an  instruction  on  involuntary  manslaughter. 
On  the  second  appeal  it  was  reversed  because  the  court  by  oversight 
omitted  an  instruction  on  accidental  killing.  On  the  third  appeal. 
the  judgment  was  affirmed.  But,  on  each  trial,  the  court  gave  an  in- 
struction on  voluntary  manslaughter. 

On  another  trial,  the  court  will,  by  its  instructions,  submit  to  the 
jury  these  propositions; 

1.  If  the  defendant  willfully,  feloniously  and  with  malice  afore- 
thought, shot  and  killed  Carrie  Shields,  he  was  guilty  of  murder. 

2.  If  he  shot  and  killed  her,  without  malice  aforethought,  by  the 
reckless  or  grossly  careless  handling  or  shooting  of  the  pistol,  when 
he  knew  the  pistol  was  dangerous  to  life  If  used  in  the  way  he  used  it, 
they  should  find  him  guilty  of  voluntary  manslaughter,  although  he 
did  not  intend  to  shoot  her. 

3  If  he  was  not  reckless  or  grossly  careless  in  using  the  plfltol. 
but  intentionally  pointed  it  at  her,  although  believing  it  would  not 
go  ofF,  not  intending  to  shoot  her  and  not  having  reason  to  apprehend 
that  it  would  go  off,  he  was  guilty  of  involuntary  manslaughter. 

4.  If  the  shot  that  killed  her  was  accidental  and  unintentional  on 
the  part  of  the  defendant,  and  not  willful,  and  with  malice  afore- 
thought, as  defined  in  number  one;  or  the  result  of  his  recklessness 
and  carelessness,  as  .defined  in  number  two;  or  of  his  intentionally 
pointing  the  pistol  at  her,  as  defined  in  number  three;  he  should  be 
acquitted. 

There  was  proof  introduced  by  the  defendant  to  the  effect  that  the 
defendant  paid  fifty  cents  for  the  pistol;  that  it  was  old  and  that 
he  had  repeatedly  snapped  it,  and  thought  it  would  not  go  off;  and  it 
woiiM  appear  from  his  evidence  that  the  firing  of  the  pistol  was  due 
to  his  pulling  the  trigger  harder  than  he  intended. 

There  was  nothing  in  the  case  upon  which  to  base  an  instruction  on 
self-defense;  and  this  on  another  trial  will  be  omitted.  There  were 
witnesses  to  the  homicide,  and,  therefore,  the  case  does  not  fall  with- 
in the  rule  that  an  instruction  on  self-defense  should  always  be 
given  where  the  proof  is  exclusively  circumstantial.  Section  1308. 
Kentucky  Statutes,  is  as  follows:  "If  any  person  shall  draw  a  deadly 
weapon  upon  another,  or  shall  point  any  deadly  weapon  at  another, 
or  shall  ihold  or  fiourish  or  use  in  a  threatening  or  boisterous  manner, 
or  shall,  on  a  public  highway,  or  at  any  school  assembly,  place  of 
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public  worship  or  business,  or  In  going  to  or  from  any  place  of  public 
worship,  fire  or  discharge  at  random  any  deadly  weapon,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  whether  said  weapon  be  loaded  or 
unl:^aded,  and,  upon  conviction,  shall  be  fined  not  less  than  fifty  nor 
more  than  one  hundred  dollars,  or  imprisoned  not  less  than  ten  nor 
more  thon  fifteen  d>xys,  or  both." 

The  pistol  was  a  deadly  weapon  for  the  woman  was  killed.  It 
was  unlawful  for  defendant  to  point  it  at  her,  whether  it  was  loaded  or 
unloaded.  Where  a  homicide  is  committed  in  the  doing  of  an  unlaw- 
ful act,  the  offense  is  involuntary  manslaughter,  if  the  facts  are  not 
fiufl&dent  to  constitute  murder  or  voluntary  manslaughter.  (Rober- 
son's  CriuL  Law,  section  198.)  If,  therefore,  the  defendant  willfully 
pointed  the  pistol  at  the  woman,  and  thus  killed  her,  he  is  at  least 
guilty  of  involuntary  manslaughter. 

The  court  will  also  give  to  the  jury  this  instruction.  "If  there  is  a 
reasonable  doubt  of  the  defendant  being  proven  guilty,  he  should 
be  acquitted.  If  there  is  a  reasonable  doubt  of  the  degree  of  the 
offense  which  the  defendant  has  conunitted,  he  should  only  be  con- 
victed of  the  lower  degree.  Voluntary  manslaughter  is  a  lower  degree 
of  the  offense  than  murder;  and  involuntary  manslaughter  is  a  lower 
degree  than  voluntary  manslaughter.*' 

Instructions  1  and  7,  given  by  the  court,  are  correct.  In  lieu  of  in- 
struction 9  this  court  will  instruct  the  jury  that  the  word  "feloniously" 
means  proceeding  from  an  evil  heart  or  purpose;  and  that  the  words 
"malice  aforethought''  means  a  pre-determination  to  do  the  act  of 
killing  without  legal  excuse;  and  it  is  immaterial  how  suddenly  or 
recently  before  the  killing,  such  determination  was  formed.  The  in- 
structions indicated  and  above  referred  to,  constitute  the  whole  law 
of  the  case. 

Judgment  reversed  and  cause  remanded,  for  a  new  trial. 

Judge  Barker  dissents. 

The  whole  court  sitting. 


WALKER,  &c.  v.  FIRST  NATIONAL  BANK. 

(Filed  June  10,  1908— Not  to  be  reported  ) 

Fraudulent  Conveyances — Affirmed  on  the  BJvidence — The  case  is 
affirmed  on  the  evidence,  which  shows  that  appellant  W.,  to  avoid 
paying  a  judgment,  fraudulently  conveyed  to  his  father-in-law,  S., 
his  farm  and  all  his  personal  property  for  the  recited  consideration 
of  $5,150,  w^hen  in  fact  nothing  was  paid,  which  deed  was  set  aside  as 
fraudulent  and  without  consideration  and  the  property  held  subject 
to  the  judgment. 

Speight  &  Dean  for  appellants. 

Herschel  T.  Smith  for  appellee. 

Appeal  from  Hickman  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  aflOrming. 

On  the  17th  day  of  May  1906,  appellee  recovered  in  the  Fulton 
Circuit  Court  a  judgment  against  appellant,  J.  K.  Walker,  in  the  sum 
of  $202.13,  with  interest  thereon  from  tho  date  of  the  judgment,  and 
$12  as  cost  of  the  action.  On  the  17th  day  of  September,  1906»  it  had 
issued  from  the  clerk's  oflice  an  execuptlon  on  the  judgment  for 
the  amount  thereof  and  placed  in  the  hands  of  the  sheriff  of  Hick- 
man county  for  execution.    The  execution  was  returned  to  the  oflioe 
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from  which  it  issued  enttorsed  "no  property  found."  On  May  17, 
1906,  the  day  on  which  the  Judgment  was  rendered,  appellant  Walker 
was  In  the  town  of  Fulton,  and  on  learning  that  the  Judgment  had 
been  rendered,  he  went  to  the  telephone  office  and  tried  to  call  up 
his  father-in-law,  W.  H.  Stephens,  one  of  the  appellants,  but  failed 
to  get  him.  When  he  returned  to  his  home  near  Beelerton.  he  went  to 
Beelerton,  about  eight  or  nine  o'clock  at  night,  -and  there  again  tele- 
phoned his  father-in-law,  and  requested  him  to  come  to  his  home  the 
next  morning,  which  is  about  twenty-three  miles  from  Mayfield. 
where  his  father-in-law  lived.  Both  of  appellants  testified  that 
there  was  not  anything  said  in  this  conversation  over  the  telephone 
as  t^  the  purpose  for  which  appellant,  Stephens,  was  wanted  at  the 
home  of  Walker.  The  next  morning  Stephens  arrived  at  Walker's 
home  about  nine  o'clock;  but  before  that  hour  Walker  went  to  a 
nearby  neighbor,  Mr.  Elliott,  who  was  a  deputy  county  couit  clerk, 
and  had  him  to  go  to  his  house  and  write  a  deed  of  conveyance  of 
Walker's  farm  to  appellant,  Stephens.  Elliott  had  nearly  complet- 
ed the  writing  of  the  deed  when  Stephens  arrived.  The  considera- 
tion named  In  the  deed  was  "4,000  cash  In  hand  paid."  Elliott  took 
the  acknowledgement  of  Walker  and  his  wife,  Stephens  paid  him 
the  recording  fee  and  directed  him  to  take  it  to  the  county  clerk's 
office  in  Clinton  and  have  it  recorded,  which  was  done  that  day. 
May  18,  1906.  Elliott  left  immediately  after  completing  the  deed 
and  did  not  see  any  money  pass  from  Stephens  to  Walker. 

This  action  was  Instituted  by  appellee  to  set  aside  this  deed,  upon 
the  ground  that  it  was  made  tor  the  fraudulent  purpose  of  defeat- 
ing appellee  in  the  collection  of  Its  judgment,  and  that  there   was 
no    consideration    paid    for    the    land.    The    proof    shows,    without 
contradiction,   that   such   was   the   purpose  of   appellant,   Walker,   in 
making  the  conveyance;   for  it  is  shown,  without  construction,  that 
some  time  before  appellee  Instituted  the  action  to  recover  a  Judg- 
ment on  the  note,  he  was  in  appellee's  bank  in  Fulton  and  asserted 
that  he  would  never  pay  the  note,  and  that  he  would  use  all  means 
in  his  power  to  avoid  the  payment  of  it;   and  upon  being  told  that 
he  had  plenty  of  property  and  could  be  made  to  pay  it  he  said  to  the 
officers  of   the   bank,   "crack   your  whip   and   collect  it  if  you   can." 
Thi  s,  coupled  with  the  fact  that  upon  the  same  aftemct.Ti,  he  he'.rd 
the    Judgment    was    rendered,    he    tried    to   get    Into    communication 
with  his  father-in-law  in   Mayfield.  and  that  night  did  get  Into  com- 
munication with  him  and  asked  him  to  come  to  his  house  the  next 
morning    early,    and    before    he    arrived    had    obtained    the    services 
of  a  deputy  ooamty  court  clerk,  and  w.is  having  the  deed   prepared 
when  his  father-in-law  arrived,  and  had  the  deed  recorded  that  day. 
And.  in    addition    to  this,  he,  on    the  same    day  he    conveyed    the 
land,    also   conveyed    by    a   separate   writing   several   horses,    mules, 
cows    and    calves,    all    his    farming    Implements    and    growing    crops 
to  his  father-in-law  for  tne   recited   consideration  of  $1,150   cash   ii 
hand  paid.     These  facts  show   conclusively  that  appellant   Walker's 
purpose  was  to  prevent  appellee  from  collecting  its  judgment.     But 
appellants    say    that    there    Is    no    allegation    in    the    pleadings,    and 
there    was    no    proof,    that    appellant    Stephens    had    notice    of    the 
fraudulent   purpose   of  his    son-in-law,    Walker,   and    that    the    proof 
shows  that   he  paid   a  valuable   consideration   for   the   land. 

Walker  testified  that  his  co-plaintiff  did  pay  him  $4,000  in  cas»i 
for  the  land,  and  $1,150  for  the  stock,  crop  and  farming  Implementf) 
soon  after  he  arrived  at  his  house,  on  May  18,  1906,  and  Stephens 
testified  to  the  same.  They  both  testified  that  the  sale  of  the  land 
had  been  under  consideration  by  both  of  them  for  several  months  prior 
to  that  date;  that  Walker  desired  to  go  west  on  account  of  his 
wife's  health.    But  they  did  not  state  that  there  had  been  anything 
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preyiously  said  wih  reference  to  the  sale  and  purchase  of  the  crop, 
stock   and  farming  implements. 

It  Is  a  little  remarkable  that  when  Walker  requested,  by  tele- 
phone, that  his  father-in-law,  who  was  twenty-three  miles  away, 
to  come  to  his  house  early  the  next  morning,  that  there  was  noth- 
ing said  why  he  wanted  him  to  come  so  quickly  and  that  Stephens 
failed  to  inquire  why  he  wanted  him  to  make  such  a  trip  under 
the  circumstances,  and  more  remarkable  why  Stephens  would  get 
up  early  enough  to  drive  in  a  buggy,  twenty-three  miles,  by  nine 
o'clock,  and  carry  with  him,  loose  in  his  pockets,  $1,000  in  gold, 
and  enough  paper  money  to  make  the  sum  of  $5,150,  and  without 
any  knowledge  or  information  that  he  would  have  any  use  for  it. 
It  is  true  that  he  anticipated  the  land  deal  would  be  made;  but 
why  carry  with  him  $1,150  extra?  It  seems  that  he  had  enough 
paper  money  to  purchase  the  land,  and  it  is  strange  that  he  would 
burden  himself  with  $1,000  in  gold.  It  does  appear  that  Walker 
took  a  trip  west  and  remained  a  month  or  so,  but  his  wife  remained 
at  home.  It  further  appears  that  Walker  had  been  in  possession 
oi  this  farm  and  all  the  personal  property  since  the  alleged  sales. 
Stephens  testified  that  he  had  had  most  of  this  gold  for  eight  or 
ten  years,  and  had  owned  most  of  the  paper  money  several  years 
before  the  trade.  It  also  appears  from  the  testimony  that  he  had 
owed  from  three  to  five  thousand  for  several  years,  on  some  of 
which  he  had  been  paying  eight  per  cent,  interest.  It  is  strange 
that  he  owned  all  this  money  and  had  it  in  his  posesslon,  deriv- 
ing no  benefit  from  it,  and  at  the  same  time  owing  debts  upon  which 
he  was  paying  eight  per  cent,  interest. 

In  our  opinion,  the  lower  court  had  grounds  to  believe  that  these 
transactions  took  place  with  the  knowledge,  upon  the  part  of  Ste- 
phens, trf  the  fraudulent  purpose  of  his  son-in-law  in  making  the  sales; 
and  also  for  believing  that  no  real  consideration  passed  from 
Stephens  to  Walker,  for  the  land  or  the  personal  property,  in  which 
case,  the  sale  was  void  as  to  appellee's  Judgment,  whether  Stephens 
had  notice  of  the  fraudulent  purpose  of  Walker  or  not.  (Sections 
1906   and   1907,   Kentucky  Statutes.) 

For  these  reasons  the  judgment  of  the  lower  court  is  affirmed. 


STERNS  COAL  CO  v,  EVANS'  ADM'R. 
(Filed  June  11,  1908— Not  to  be  reported.) 

1.  Actions — Continuances — Correcting  Error  in  Name  of  Party — 
where  the  real  defendant  to  an  action  is  before  the  court,  a  verbal 
error  in  the  name  of  the  defendant  and  correction  thereof,  whether 
it  be  a  corporation  or  an  individual,  will  not  of  itself  be  grounds  for 
a  continuance. 

2.  Mines  and  Mining — Foul  Air — Death  of  Miner — ^Action  for  Dam- 
ages— Evidence — Competency — Statutory  Provision — Under  Ky.  Stat- 
utes, section  2731,  providing  for  keeping  fresh  air  in  coal  mines,  on 
the  trial  of  an  action  against  a  coal  company  for  damages  for  negli- 
gently causing  the  death  of  a  miner  by  reason  of  the  explosion  of  foul 
air  therein,  evidence  was  competent,  that  a  fan  located  on  the  outside, 
near  the  mouth,  used  to  furnish  pure  and  fresh  air  in  the  mine,  was 
often,  before  the  explosion,  stopped  and  not  in  jrunning  order,  and  that 
the  mine  boss  knew  of  this  condition  of  the  (fan. 

3.  Same — This  statute  (section  2731).  and  every  statute  intended 
for  the  protection  of  laborers  engaged  in  the  hazardous  business  of 
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coal  mining,  should  be  rigidly  enforced  and  mine  owners  held  to  a 
strict  accountability  in  the  performance  of  these  statutory  duties. 

J.  N.  Sharp  and  M.  S.  Singleton  for  appellant. 

H.  H.  Tye  and  I.  N.  Steely  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

In  1904  this  action  was  brought  against  the  Sterns  Coal  Company, 
limited,  averred  to  be  a  Michigan  corporation,  by  the  administrator 
of  William  Evans,  deceased,  to  recover  damages  for  the  loss  of  his 
life,  which  occurred  as  alleged  in  a  coal  mine  owned  and  operated  by 
the  defendant.  It  was  alleged  that  the  death  of  Evans  was  caused  by 
the  negligence  of  the  company  in  failing  to  perform  its  statutory 
duties  in  respect  to  the  mine,  and  that  this  failure  caused  an  explo- 
sion that  resulted  in  his  death. 

Afterwards,  upon  motion  of  the  defendant,  stating  that  it  was  a  cit- 
izen of  the  State  of  Michigan,  the  case  was  transferred  to  the  Federal 
court,  but  upon  motion  was  remanded  to  the  State  court,  in  March« 
1907,  the  Stems  Coal  Company,  limited,  filed  its  answer,  in  which, 
after  denying  all  the  averments  of  the  petition,  it  pleaded  in  one  para- 
graph the  contributory  negligence  of  Evans,  and  in  another  that  his 
death  was  the  result  of  the  negligence  of  his  fellow  servants.  A  reply 
completed  the  pleadings. 

Upon  the  trial  of  the  case,  and  at  the  conclusion  of  the  testimony  in 
chief  for  the  plaintiff,  he  offered  an  amended  petition  striking  out  the 
w5ord  "Limited,"  in  the  name  of  the  Stems  Coal  Company,  limited, 
discontinued  the  action  against  the  Sterns  Coal  Company,  limited, 
and  asked  that  the  cause  proceed  against  the  Stern  Coal  Company. 
Thereupon  the  Sterns  Coal  Company,  by  its  attorney,  J.  N.  Sharp,  who 
was  also  the  attorney  engaged  in  conducting  the  defense  for  the  Sterns 
Coal  Company,  limited,  filed  his  affidavit  in  which  he  said  in  substance 
that  the  amendment  was  a  surprise  to  the  Sterns  Coal  Compan7,  and 
it  was  not  ready  to  proceed  with  the  trial,  as  It  had  no  witnesses  pres- 
ent to  testify  in  its  behalf,  and  had  no  opportunity  to  summon  wit- 
nesses. The  affidavit  further  set  out  that  the  Sterns  Coal  Company 
was  a  corporation  organized  and  existing  under  the  laws  of  Tennessee, 
and  did  not  own,  control  or  manage  the  mine  in  which  Evans  lost  his 
life.  And  further,  that  Evans  was  not  in  its  employment  at  any  time 
or  at  the  time  of  his  death. 

The  same  attorney,  on  behalf  of  the  Stems  Coal  Company,  offered 
to  file  its  answer,  in  which  it  is  averred  that  it  was  a  Tennessee  cor- 
ptiration,  had  never  been  served  with  process,  had  no  connection  with 
the  mine  in  which  Evans  was  employed,  or  anything  to  do  with  the 
causes  that  brought  about  his  death. 

The  trial  Judge  refused  to  permit  the  answer  otf  the  Stems  Coal  Com- 
pany to  be  filed,  and  also  refused  to  continue  the  case.  The  defend- 
ant, declining  to  introduce  any  evidence,  the  Jury,  after  being  in- 
structed, returned  a  verdict  in  favor  of  plaintiff,  now  appellee,  for  the 
sum  of  $1,^50.00.  Upon  this  verdict  a  J-udgment  was  rendered  against 
the  Stems  Coal  Company  for  the  amount  thereof. 

Counsel  for  appellant  insists  that  serious  error  was  committed  by  the 
lower  court  in  failing  to  continue  the  case  on  behalf  of  the  Stems 
Coal  Company,  and  in  rendering  Judgment  against  it.  Tills  argument 
is  based  upon  the  proposition  that  the  Judgment  against  the  Stems 
Coal  Company,  a  Tennessee  corporation,  when  the  cause  of  action 
accrued  against,  and  the  action  was  instituted  and  prosecuted  against, 
the  Stems  Coal  Company,  limited,  or  the  Sterns  Coal  Company,  a 
tMichigan  corporation. 

The  apprehensions  of  counsel  that  a  Judgment  was  rendered  against 
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a  Tennessee  corporation  or  that  a  Tennessee  corporation  operating 
under  the  name  of  the  Stems  Coal  Company  will  be  obliged  to  pay 
any  part  of  the  Judgment,  are  not  well  founded.  The  action  was  insti- 
tuted and  prosecuted  against  a  Michigan  corporation,  and  the  Judg- 
ment was  rendered  against  that  corporation.  If  there  is  no  Michigan 
corporation  known  as  the  Stems  Coal  Company,  then  the  Judgment  is 
a  nullity.  The  trial  court,  in  permitting  the  amendment  to  be  filed, 
and  in  declining  to  continue  the  case  at  the  instance  oif  the  Tennessee 
corporation,  and  in  refusing  to  permit  an  answer  in  its  behalf  to  be 
filed,  was  evidently  acting  upon  the  theory  that  the  real  defendant 
was  before  the  court,  represented  by  counsel,  defending  the  action, 
and  resisting  a  recovery,  and  that  the  only  effect  of  the  amendment 
yras  to  correct  an  error  in  its  name.  And  if  in  fact  the  Stems  Coal 
Oampany,  a  Michigan  corporatl-on,  did  own  or  manage  and  control  the 
mine  in  which  Evans  lost  his  life,  and  if  in  fact  this  corporation  was 
represented  by  counsel  in  defending  the  suit,  the  action  of  the  trial 
Judge  in  permitting  a  verbal  correction  in  its  name  did  not  prejudice 
Its  rights  or  entitle  It  to  a  continuance.  If  the  real  defendant  is  in 
fact  before  the  court,  a  verbal  error  in  the  name  and  the  correction 
thereof,  whether  it  be  a  corporation  or  an  individual,  will  not  of  itself 
be  grounds  for  a  continuance.  And  so.  m  this  case,  if  the  real  name 
•f  the  Michigan  corporation,  that  was  the  owner  and  manager  and 
operator  of  the  mine  in  which  E^rans  lost  his  liife,  was  the  Stems  Coal 
Company,  it  was  not  entitled  to  a  continuance  because  the  court  struck 
out  of  its  name  the  word  "Limited."  On  the  other  hand,  unless  the 
Michigan  corporation,  operating  under  the  name  of  the  Sterns  Coal 
Company,  owned,  operated  and  managed  the  mine,  and  was  guilty  of 
the  negligence  that  resulted  in  the  death  of  Evans,  the  Judgment  is  a 
nullity. 

And  in  this  connection,  it  may  be  remarked  that  in  its  petition  for  a 
removal  of  the  case  to  the  Federal  court,  the  Sterns  Coal  Company, 
limited,  without  disclosing  whether  it  was  a  corporation  or  partnership 
averred  that  "it  was  a  citizen  and  resident  of  the  State  of  Michigan, 
and  had  its  principal  place  of  business  at  the  city  of  Ludington,  in 
that  State."  This  petition  was  subscribed  and  sworn  to  by  Robert  L. 
Stems,  who  averred  that  he  was  the  treasurer  of  the  company,  and  its 
chief  agent  and  officer  in  this  State. 

In  June,  1902,  the  Sterns  Coal  Company  filed  in  the  office  of  the  Sec- 
retary of  State,  as  provided  in  the  statute,  a  statement  setting  out 
that  the  Sterns  Coal  Company,  of  Ludington,  Michigan,  was  a  corpora- 
tion, and  designating  William  Kinney,  of.  Sterns,  Ky.,  as  its  agent  upon 
whom  process  might  be  served;  but  we  will  not  further  pursue  the 
Inquiry  as  to  whether  the  appellant  is  a  Tennessee  or  Michigan  cor- 
poration. As  if  it  was  a  Tennessee  corporation,  the  Judgment  is  void; 
If  a  Michigan  corporation,  valid.  On  the  record  before  us,  it  appears 
that  appellant  is  a  Michigan  corporation,  and  that  it  was  properly 
proceeded  against  to  recover  the  damages  sustained. 

We  do  not  deem  it  necessary  to  go  into  a  detailed  statement  of  the 
evidence.  It  clearly  establishes  that  the  life  of  Evans  was  lost  by 
tbe  negligence  of  the  mining  company,  and  its  agents  and  servants 
s^'perlor  in  authority  to  Evans.  This  negligence  consisted  in  per- 
mitting large  quantities  of  coal  dust  to  remain  in  the  mine  and  in  fail- 
ing to  keep  it  properly  ventilated.  The  failure  to  perform  these  duties 
resulted  in  what  Is  kn^wn  as  a  coal  dust  explosion. 

During  the  examination  of  a  witness  for  appellee,  he  was  permitted 
to  state,  over  the  objection  of  appellant,  that  several  people  were  killed 
in  the  explosion  that  resulted  in  the  deith  of  Evans.  In  our  opinion 
this  evidence  was  competent  for  the  purpose  of  illustrating  the  force 
and  deadly  character  of  the  explosion,  and  as  a  circumstance  tending 
to  establish  the  negligence  of  the  appellant  company.  It  was  in  fact 
a  pirt  of  the  res  gestae. 
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It  is  also  Insisted  that  the  court  erred  m  allowing  testimony  that  the 
electric  fan,  located  on  the  outside  of  the  mine,  near  its  mouth,  and 
used  for  the  purpose  of  furnishing  pure  and  fresh  air  in  the  mine,  was 
often,  before  the  explosion  occurred,  stopped  because  not  in  running 
order.  Jt  was  not  attempted  tt>  show  that  this  condition  existed  alter 
the  explosion.  We  think  evidence  of  the  condition  of  this  fan  before 
the  explosion  j?nd  the  ffact  that  it  frequently  stopped  furnishing  fresh 
air,  was  competent  for  the  purpose  of  bringing  home  to  the  appellant 
company  knowledge  that  this  machine  so  essential  to  the  safety  of  the 
miners,  was  not  in  reasonably  good  working  order.  The  evidence 
tended  to  establish  that  the  air  in  the  mine  on  the  day  of  the  explo- 
sion, and  at  other  times  previous  thereto,  was  very  bad,  and  that  this 
resulted  from  the  failure  to  keep  this  electric  fan  In  operation,  and 
that  the  mine  boss  knew  of  this  condition,  and  also  that  the  fan  was 
not  in  god  working  order. 

The  statute,  section  2731,  provides  in  part  that: 

"The  owner,  agent  or  lessee  oif  every  coal  mine  •  •  •  shall  provide 
and  maintain  for  every  such  mine  an  amount  of  ventilation  of  not  less 
that  one  hundred  cubic  feet  of  air  per  minute  per  person  employed  in 
such  mine,  which  shall  be  circulated  and  distributed  throughout  the 
mine  in  such  a  manner  as  to  dilute  and  render  harmless  and  expel 
the  poisonous  and  noxious  gases  from  each  and  every  working  place 
in  the  mines." 

This,  and  every  statute  intended  for  the  px^tectlon  of  laborers  en- 
gaged in  the  hazardous  business  of  coal  mining,  should  be  rigidly  en- 
forced, and  mine  owners  held  to  the  strictest  accountability  in  the  per- 
formance of  these  statutory  duties.  As  said  in  Godfrey  v.  Beattyville 
Coal  Co..  101  Ky.,  339: 

"The  statute  requires  each  owner,  or  lessee,  of  a  coal  mine,  under 
n  penalty,  to  provide  and  maintain  by  appliances  and  means  therein 
described,  a  prescribed  amount  of  ventilation  throughout  its  mine. 
And  all  that  was  necessary  for  appellant  to  make  out  his  case  prima 
facie  was  to  show  the  injury  was  caused  by  an  expl::eion,  and  th'^t 
appellee  had  not  complied  with  the  statute;  and  thus  would  have  heen 
shifted  the  burden  upon  appellee  to  show  the  injury  was  caused  not 
by  explosion  of  accumulated  gases  of  a  noxious  or  Inflammable  char- 
acter, but  instead,  by  the  imprudent  and  negligent  manner  in  which 
the  blasting  was  done  by  appellant."  To  the  same  effect  is  Andricus 
V.  Pineville  Coal  Co.,  28  Ky.  Law  Rep.,  704. 

The  judgment  of  the  lower  court  is  affirmed. 


MODERN  WOODMEN  OF  AMERICA  v.  NEELEY. 

(Piled  June  4,  1908 — Not  to  be  reported.) 

Insurance,  Life — Suicide — Evidence — This  action  was  upon  a  policy 
of  insnrnce  which  presided  that  if  insured  died  by  his  own  hand 
within  three  years,  whether  sane  or  insane,  it  should  be  void. 
Within  three  years  the  Insured  took  his  life.  Under  the  rule  an- 
no inced  in  the  cases  refprred  to  in  the  opinion  herein,  it  is  held  that, 
under  a  policy  of  this  sort,  there  may  be  a  recovery  although  the  in- 
sured took  his  own  life,  if  at  the  time  he  had  not  sufficient  mind 
to  know  that  he  was  taking:  his  life,  and  the  evidence  brings  the 
case  within  the  rule  above  stated. 

Moorman  &  Warren  and  Truman  Plantz  for  appellant. 

Lee  &  Hester  for  appellee. 
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Appeal  from   Graves   Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

The  Modem  Woodmen  of  America  issued  to  John  B.  Neeley  a 
certificate,  insuring  his  life  in  the  sum  of  $1,000  for  the  benefit  of 
his  wife,  Jennie  M.  Neeley.  The  certificate  was  issued  on  June  1, 
1904.  It  provided,  among  other  things,  that  if  he  died  within  three 
years,  by  his  own  hand,  whether  sane  or  insane,  the  certificate 
should  be  void.  On  April  24,  1907,  he  took  his  own  life,  and  this 
suit  was  brought  by  his  wife  against  the  order  to  recover  on  the 
policy,  charging  at  the  time  he  took  his  life  he  had  not  sufficient 
mind  to  undestand  that  he  was  taking  his  life.  In  the  circuit  court. 
Judgment  was  entered  in  her  favor,  and  the  defendant  appeals. 

In  Manhattan  Life  Insurance  Co.  v.  Beard,  112  Ky.,  445;  Metropoli- 
tan Insurance  Co.  v.  Thomas,  106  S.  W.,  1175,  it  was  held  by  this 
court  that,  under  a  policy  of  this  sort,  there  might  be  a  recovery, 
although  the  insured  took  his  own  life,  if  at  the  time  he  had  not 
sufficient  mind  to  know  that  he  was  taking  his  life.  The  proof  on 
the  trial  showed  that  several  weeks  before  his  death,  the  insured 
became  of  unsound  mind.  He  thought  that  his  business  was  bad, 
although  it  was  in  good  shape.  When  a  person  would  be  talking 
to  him  he  would  run  off  fifteen  or  twenty  feet,  get  down  on  his 
hands  and  bore  his  head  in  the  ground,  making  a  curious  noise,  be- 
tween a  groan  and  a  scream.  He  would  be  that  way  for  fifteen  or 
twenty  minutes,  and  then  would  be  alright  again  for  a  while.  The 
spells  became  more  frequent  and  more  violent  as  the  days  went 
by.  He  was  living  on  the  land  of  a  Mr.  Cayce.  He  was  taken  to  .a 
physician,  and  this  did  no  good,  and  finally  Mr.  Cayce  was  sent  for. 
At  the  sight  of  Mr.  Cayce  he  seemed  to  get  very  much  excited, 
and  seemed  to  be  trying  to  get  away.  Finally  they  managed  to  get 
him  up  to  the  house.  Two  or  three  men  stayed  there  to  watch  him 
that  night.  He  was  very  restless.  He  would  get  up  and  try  to  go 
out  or  walk  out  every  few  minutes;  but  one  of  them  would  watch 
him.  Between  twelve  and  one  o'clock  two  of  the  men  went  to 
sleep,  and  about  two  thirty,  when  he  seemed  to  be  quiet  In  bed,  the 
other  man  fell  asleep.  Toward  daybreak  he  was  aroused  by  hearing 
somebody  go  out  of  the  house.  He  missed  Neeley  and  went  in  search 
of  him.  About  an  hour  afterward  he  found  him  hanging  to  a  tree, 
where  he  had  hung  himself  with  a  rope,  about  half  a  mile  from  the 
house.  About  three  days  before  he  died,  he  told  one  of  the  men  with 
him  that  when  one  of  these  spells  came  on  him  something  would  com- 
mence to  go  around  in  his  head,  and  it  seemed  to  revolve  and  get 
faster  and  faster  until  it  would  get  to  where  he  didn't  know  what  he 
was  doing.  Toward  the  last,  the  spells  came  every  half  hour;  and 
irom  the  evidence  of  a  number  of  witnesses,  he  had  no  mind  at  all. 
We  think  the  proof  brings  the  case  within  the  rule  laid  down  in 
the  cases  cited.  The  court  aptly  submitted  the  question  to  the  jury 
by  Instructions  under  which  the  verdict  of  the  Jury  for  the  plaintiff 
is  necessarily  a  finding  by  the  jury  that  at  the  time  that  he  took 
his  own  life  he  did  not  have  sufflceint  mind  to  understand  that  he 
was  taking  his  life,  and  that  he  did  not  have  mind  enousrh  to  know 
that  the  act  would  probably  result  in  his  death,  or  to  inflict  it  with 
the  intention  of  taking  his  own  life.  Among  other  things,  the  court 
told  the  jury  that,  "if  tbp  insured  had  mind  enough  to  know  that  if 
he  tied  a  rope  around  his  neck  it  would  likely  produce  death  and 
that  he  tied  the  rope  with  that  intention,  there  could  be  no  recovery 
unless  his  mind  was  so  far  gone  as  to  render  him  unconscious  that 
he  was  taking  his  own  life.' 
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Appellant  complains  that  the  court  did  not  require  the  Jury  to 
find  a  separate-general  verdict,  as  asked  by  it,  but  the  finding  of 
the  Jury  under  the  instructions  which  the  court  gave,  is  necessarily 
a  negative  answer  to  the  question  which  the  defendant  propounded; 
and,  therefore,  the  substantial  rights  of  the  defendant  were  not  preju- 
dicial by  the  refusal  of  the  court  to  require  the  jury  to  find  a  sepa- 
rate-general verdict. 

Judgment  affirmed. 


WATSON,    &c.    V.    WATSON'S    TRUSTEE    IN    BANKRUPTCY. 

(Filed  June   11,   1908— Not   to  be   reported.) 

Fraudulent  Conveyances — Evidence — An  examination  of  the  facts 
of  this  record  make  it  manifest  that  the  conveyances  complained 
of  were  fraudulent,  and  the  lower  court  properly  so  held. 

A.  C.  Moore  and  J.  M.  Mocquot  for  appellants. 

Hendrick,   Miller  &  Marble  and  C.   H.  Wilson  for  appellees. 

m 

Appeal  from   Livingston   Circuit  Court. 

Opinion   of   the   court  by  Judge   Carroll,   affirming. 

This  action  was  brought  by  the  appellee  trustee  in  bankruptcy 
for  the  purpose  of  recovering  for  the  creditors  of  the  bankrupt, 
two  tracts  of  land  which  he  alleged  the  bankrupt  had  fraudulently 
conveyed  a  short  time  before  taking  the  benefit  of  the  bankrupt  law. 
for  the   purpose   of  cheating  and   delaying  his   creditors. 

On  the  7th  day  of  February,  1905,  the  appellant,  Watson,  con- 
veyed to  L.  Z.  Watson,  his  nephew,  a  tract  of  land,  containing  88^ 
acres  for  the  recited  consideration  of  |1,000,  to  be  paid  within 
five  days  from  that  date.  On  the  same  day  he  conveyed  to  his 
sister,  Mrs.  S.  A.  Mandry,  a  tract  of  land,  containing  100  acres,  for 
the  recited  consideration  of  $650,  cash  in  hand  paid. 

John  F.  Watson  testified  that  Mrs.  Mandry's  son.  on  the  day  and  at 
the  time  the  conveyances  were  made  and  at  his  house,  paid  him  in 
cash,.  $650;  and  that  L.  Z.  Watson  on  the  following  day  paid  him 
the  thousand  dollars  mentioned  in  the  deed,  and  due  on  Februar.v 
12th.  He  also  proved  by  Isaac  Llndley,  who  wrote  both  the  deeds, 
that  Mrs.  Mandry  was  not  present,  but  she  was  represented  by  her 
son,  Phines  Mandry,  and  that  he  saw  Phines  Mandry  pay  to  Watson, 
in  cash,  $650.  And  by  L.  Z.  Watson  that  on  February  8th,  he  paid 
to  John  F.  Watson  the  one  thousand  dollars. 

Asked  what  he  did  with  the  $1,650,  Watson  said  that  when  he 
went  to  bed  on  the  night  of  the  8th  of  February,  he  put  the  money 
under  his  pillow,  and  the  next  morning,  after  getting  up.  he  went 
out  to  feed  his  stock,  and  when  he  came  back  the  money  was  gone. 
That  there  was  no  one  about  the  house  during  the  night  or  morning, 
except  his  wife,  his  three  children,  and  his  niece.  That  he  did  not 
at  any  time  mention  the  theft  to  any  person,  except  to  his  wife 
and  niece.  Nor  did  he  take  any  steps  whatever  to  discover  the 
thief,  or  make  any  effort  to  ascertain  who  took  the  money,  although 
he  was  satisfied  that  neither  his  wife,  children,  nor  niece  got  it. 
He  also  said  there  was  snow  on  the  ground  at  the  time,  and  that 
on  examination  of  the  premises  he  failed  to  discover  any  tracks 
or  traces  of  persons  who  had  come  to  or  been  about  his  house. 

L.  Z.  Watson,  whom  the  evidence  discloses  to  be  a  young  person 
about  24  years  of  age,  a  day  laborer;  and  the  owner  of  little  prop- 
erty, said  that  his  grandmother,  on  her  death-bed,  some  seven  years 
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before  the  transaction  with  John  F.  Watson,  gave  him  the  |1,000 
that  he  paid  to  Watson.  That  he  did  not  lend  any  of  the  money  out, 
or  put  it  in  a  bank,  or  make  any  oth^  use  of  it,  but  kept  in  his 
possession  during  these  seven  years  the  identical  money  that  his 
grandmother  had  given  to  him;  that  no  one  knew  he  had  it  except 
his  uncle,  John  F.  Watson. 

Although  L.  Z.  Watson  testifies  that  his  grandmother,  in  1897, 
presented  to  him  as  a  gift,  |1,000,  in  money,  the  record  shows  that 
In  December,  1896,  she  and  her  husband  couveyed  to  John  F. 
Watson,  the  appellant,  a  tract  of  land  in  consideration  of  his  agree- 
ment to  board,  take  care  of,  furnish  medical  treatment  and  give 
decent  burial  to  them  when  they  died,  and  there  Is  no  evidence, 
aside  from  the  testimony  of  L.  Z.  Watson,  that  his  grandmother  had 
any  property  of  any  kind  at  the  time  of  this  alleged  gift  of  1 1,000. 

It  is  a  significant  fact  that  neither  Mrs.  S.  A.  Mandry,  nor  her  son, 
Phlnes  Mandry,  were  introduced  as  witnesses  by  appellant;  nor  did 
they  testify;  although  the  purpose  of  the  action  was  to  subject 
to  the  payment  of  John  F.  Watson's  debts,  the  tract  of  land  for 
which,  according  to  his  contention,  Mrs.  Mandry  had  paid  him 
f650. 

The  lower  court  held  that  the  conveyances  were  fraudulent. 
The  facts  we  have  recited  make  this  conclusion  so  manifestly  Just 
that  we  do  not  deem  It  necessary  to  extend  this  opinion  In  a  further 
discussion  of  the  Inferences  that  might  be  drawn  from  the  facts 
to  show  that  the  transaction  was  not  an  honest  one.  It  might  be 
admitted  that  In  the  presence  of  Llndley  $650  was  paid  by  Phlnes 
Mandry  to  John  F.  Watson;  but  It  would  not  be  an  unreasonable 
or  far-fetched  conclusion,  especially  In  view  of  the  failure  of  Phlnes 
Mandry  or  his  mother  to  testify,  that  this  |650  was  very  promptly 
returned  to  them. 

It  is  unnecessary  to  comment  upon  the  alleged  payment  of  the 
11.000  by  L.  Z.  Watson. 

The  Judgment  of  the  lower  court  is  affirmed. 


MARTIN    v.   FERGUSON, 

(Filed  June   11,   1908 — Not  to   be   reported.) 

Judgment  for  Specific  Property — (Renebaum  v.  Atkinson  &  Co., 
21  Ky.  Law  Rep.,  587.  for  a  full  discussion  of  this  question.)  The 
language  of  section  1665  Is  too  plain  to  require  construction.  Where- 
ever  there  is  a  variance  between  It  and  section  588  of  the  Code,  the 
statute  must  prevail  for  It  was  enacted  subsequently  to  the  Code  pro- 
vision. 

Walter    P.    Lincoln    for    appellant. 

J.  D.  Reed  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third 
Division. 

Opinion  of  the  court  by  Judge  Barker,  affirming. 

This  Is  an  action  bj'  the  appellee,  S.  J.  Ferguson,  for  the  recovery 
from  the  appellant,  Catherine  Martin,  of  three  large  mirrors,  valued 
at  $200  each,  and  for  fifty  dollars  damages  for  their  wrong- 
ful detention.  A  Judgment  was  rendered  by  the  circuit  court  that 
the  mirrors  were  the   property  of  appellee;    that  they  were   worth 


762  I^.,  H.  A  ST.  L.'B'Y  CO.,  AC,  V.  m'donald. 

two  hundred  dollars  each,  and  in  the  aggregate  six  hundred  dollars; 
that  the  owner  had  heen  damaged  in  the  sum  of  fifty  dollars  by 
reason  of  the  wrongful  detention  of  her  property  by  the  appellant, 
and  that,  in  the  event  the  mirrors  could  not  be  delivered,  appellee 
was  entitled  to  a  Judgment  for  six  hundred  dollars.  On  this  Judg- 
ment, the  appellee  caused  execution  to  issue  in  her  favor  against 
the  appellant  for  the  sum  of  six  hundred  dollars.  Appellant  moved 
to  quash  this  execution,  and,  the  motion  being  overruled,  has  pros^ 
cuted  an  appeal  to  this  court. 

The  only  question  arising  upon  the  record  before  us  is,  whether  or 
not,  under  the  Judgment  rendered,  the  appellee  has  the  right  to  de- 
mand the  value  of  the  property  instead  of  the  property  itself,  if 
the  latter  be  tendered  in  satisfaction  of  the  judgment. 

Article  7,  of  chapter  46,  Kentucky  Statutes,  is  as  follows: 

'*Sec.  1665.  When  a  Judgment  shall  be  recovered  for  a  specific 
thing,  the  plaintiff  may  have  an  execution  issued  thereon,  com- 
manding the  proper  ofilcer  to  take  the  thing  so  recovered,  and  de- 
liver  the  same   to  the   plaintiff. 

"1.  Or  the  plaintiff  may,  if  he  so  elect,  take  an  execution  for 
the  assessed  value  of  the  thing  recovered,  and,  in  either  case,  the 
execution  shall  embrace  the  damages  assessed  for  the  detention  and 
costs. 

"2.  The  court  may.  upon  satisfactory  proof  that  the  property  re- 
covered has  perished,  or  that,  without  the  fault  of  the  defendant,  it 
is  out  of  his  power  to  produce  the  same,  order  the  plaintiff  to  re- 
ceive  the   assessed  value   in   lieu   of   such   property." 

As  this  statute  was  enacted  subsequently  to  section  388,  of  the 
Code,  wherever  there  is  a  variance  between  them,  the  statute  must 
prevail.  The  language  of  the  statute  is  too  plain  to  require  con- 
struction. It  gives  to  plaintiff  (appellee)  the  right,  if  she  so  elects, 
to  an  examination  for  the  assessed  value  of  the  property  involved, 
and  for  the  damages  assessed  for  the  detention  and  for  ber  costs. 
The  whole  question  here  was  passed  upon  by  this  court  in  Rene- 
baum  V.  Atkinson  &  Co.,  &c.,  21  Ky.  Law  Rep.,  587,  adversely  to 
the  contention  of  appellant,  and,  under  the  statute  as  construed  in 
that  case,  the  Judgment  must  be  affirmed,  and  it  is  so  ordered. 


L..  H.  &  ST.  L.  RY.  CO.,  &c.  v.  McDONALD. 
(Piled  June  11,  1908 — Not  to  be  reported.) 

Railroads — Action  Against — Improper  Remark  to  Jury  by  Coun- 
sel— The  objection  to  the  improper  remark  of  counsel  complained 
of  was  sustained  and  the  Jury  admonished  to  disregard  it  and  this 
was   all   that   was    necessary   under    the    circumstances. 

The  answer  of  the  Louisville  Railway  was  properly  permitted  to 
be  read  as  evidence  against  it.  Its  evidence  was  not  rendered  incom- 
petent because  appellee's  counsel  subsequently  took  the  position  that 
no  blame  could  be  attached  to  it.  (For  a  full  statement  of  the  facts 
and  circumstances  in  the  matter  of  the  collision  fn  which  appellee 
was  injured,  see  31  Ky.  Law  Rep.,  617.) 

Helm  &  Helm  for  appellants. 

Bennett  H.  Young  and   Max  I.  Greenstein   for   appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third 
Division. 
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Opinion  ot  the  court  by  William  Rogers^  Clay,  Commissioner,  af- 
firming. 

On  the  15th  day  of  December,  1904,  there  was  a  collision  at  Four- 
teenth and  Main  streets  in  the  city  of  Louisville,  between  a  cut  of 
freight  cars,  belonging  to  appellant,  and  a  street  car  of  the  Louis- 
ville Railway  Company,  in  which  a  number  of  people  were  injured. 
A  description  of  the  circumstances  under  which  the  collision  oc- 
curred may  be  found  in  the  opinion  of  this  court  rendered  in  the 
case  of  Louisville,  Henderson  &  St.  Louis  Ry.  Co.  v.  Kessee,  By,  &c., 
81  Ky.  Law  Rep.,  617.  Appellee,  claiming  to  be  among  the  num- 
ber injured,  instituted  this  action  against  appellant  to  recover  dama- 
ges. He  obtained  a  judgment  for  $2,500,  and  the  railroad  company 
appeals. 

For  reversal,  appellant  relies  upon  the  following  grounds:  First, 
irregularity  in  the  proceedings  and  misconduct  of  counsel  for  appel- 
lee; second,  excessive  damages;  third,  error  in  admitting  incompe- 
tent evidence ; '  fourth,  the  giving  of  an  instruction  submitting  the 
question  of  punitive  damages  to  the  jury.  X 

First.  In  closing  his  argument  for  appellee,  counsel  used  the  fol- 
lowing   language: 

"And  with  that  I  commit  into  your  keeping  the  case  of  this  soldier, 
maligned  by  these  corporate  lawyers,  hunted  and  hounded  by  their 
detectives  in  the  hope  that  they  might  have  revenge  on  him,  be- 
cause he  had  the  courage  to  testify  against  them  in  nine  cases, 
most  of  which  my  fri6nd  Helm  lost." 

Counsel  for  appellant  objected  to  the  making  of  the  above  state- 
ment. At  that  time  the  court  adjourned  for  dinner.  On  reconven- 
ing, the  court  said:  "Gentlemen  of  the  Jury:  An  objection  was  made 
at  the  time  we  adjourned,  and  I  overruled  it  because  I  did  not  dis- 
tinctly hear  it.  I  want  to  say  that  that  objection  should  be  sus- 
tained, because  it  Is  not  competent  to  refer  in  this  case  to  what 
any  jury  in  any   other  case   did.'' 

In  sustaining  the  objection  and  admonishing  the  jury  that  it  was 
not  competent  to  refer  to  what  any  jury  in  any  other  case  had  done, 
we  think  the  court  did  all  that  was  necessary  under  the  circum- 
stances. The  jury  were  told,  in  effect,  to  disregard  the  statement 
of  counsel.  We  do  not  think  it  was  incumbent  ♦upon  the  court  to 
discharge  the  jury.  Were  we  to  hold  that  the  jury  should  be  dis- 
charged every  time  an  improper  remark  is  made  by  counsel,  it 
would  be  almost  impossible  ever  to  complete  a  trial  by  jury. 

Second.  According  to  the  testimony  for  appellee,  his  hand  was 
hurt,  his  ankle  injured,  and  he  also  received  injuries  on  the  back 
of  his  head.  Dr.  Reynolds  testified  that  the  diminution  of  the  eye- 
sight resulted  from  the  injury  on  the  back  of  his  head.  The  physi- 
cians who  testified  for  appellant,  state  that  appellee's  eye-sight 
was  not  impaired  by  any  of  his  alleged  injuries,  and  that  the  in- 
juries to  his  hand  and  ankle  were  very  slight.  In  view  of  the  con- 
flicting evidence  of  the  physicians,  and  of  the  further  fact  that 
appellee  was  entitled  to  punitive  damages,  we  are  unable  to  say 
that  the  sum  of  $2,500,  is  excessive. 

Third.  During  the  progress  of  the  trial,  the  answer  of  the  Louis- 
ville Railway  Company,  admitting  that  McDonald  was  a  passenger 
on  the  street  car,  was  read  in  evidence.  Counsel  for  appellant  ear- 
nestly insist  that  this  answer  should  not  have  been  read,  in  view 
of  the  fact  that  counsel  for  appellee  admitted  that  the  Louisvillff 
Railway  Company  was  not  to  blame.  The  latter  company,  however, 
was  a  defendant,  and  the  court  had  a  right  to  permit  its  answer  to 
be  read  as  evidence  against  it.    The  fact  that  counsel  for  appellee 
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subsequently  took  the  position  that  no  blame  attached  to  ibe  Louis- 
ville Railway  Company,  did  not  have  the  effect  of  rendering  th« 
evidence  incompetent.  Even  if  it  did,  we  do  not  think  the  admission 
of  such  evidence  was  such  error  as  to  Justify  a  reversal. 

Fourth.  With  a  few  slight  variations,  the  evidence  as  to  the 
negligence  of  Thomas  Riley,  the  flagman,  is  substantially  the  same 
In  this  case  as  it  was  in  the  case  of  Louisville,  Henderson  &  Sr. 
Louis  Railway  Company  v.  Kessee,  supra,  and  the  subsequent  cases 
growing  out  of  the  same  accident,  in  all  of  which  an  instruction  au- 
thorizing punitive  damages  was  approved.  Counsel  for  appellant 
argue  with  great  force  and  earnestness  that  such  an  instruction  is 
not  proper.  After  a  reconsideration  of  the  question,  however,  this 
court  has  decided  to  adhere  to  the  principle  enunciated  in  its  former 
opinions.  We,  therefore,  hold  that  the  court  did  not  err  in  submiti- 
ing  the  question  of  punitive  damages  to  the  jury. 

Perceiving  no  error  in  the  record  prejudicial  to  the  substantial 
rights  of  the  appellant,  the  judgment  is  affirmed. 


RIDDELL    V.    COMMONWEALTH. 

(Filed  June  11,  1908— Not  to  be  reported.) 

Malicious  Cutting — Self-Defense — Instructions — (Wrist  v.  Com- 
monwealth, decided  June  9th.)  While  this  court  has  held  ai^  in- 
struction erroneous  which  contains  the  expression  ''brought  on  the 
difficulty,"  without  describing  the  manner  by  which  it  was  brought 
on,  yet,  where  the  instruction  contains  such  a  provision,  such  an  in- 
struction presents  the  law  of  the  case  and  is  not  subject  to  criti- 
cism. The  evidence  shows  that  appellant  began  Ihe  difficulty,  the 
error  in  the  admission  of  evidence  was  not  material  and  the  judg- 
ment will  not  be  disturbed. 

J.  B.  White  and  R.  W.  Smith  for  appellant. 

Jas.  Breathitt  and  Tom  B.  McGregor  for  appellee. 

Appeal  from  Estill  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  affirming. 

Appellant,  John  W.  Riddell,  was  Indicted  by  the  Estill  Circuit 
Court,  at  its  December  term,  1907,  for  the  offense  of  malicious  cut- 
ting and  wounding,  with  intent  to  kill,  one  Edgar  Thomas,  with 
a  knife  or  other  edged  instrument.  At  the  April  term  of  said  court, 
he  was  tried  and  convicted  and  his  punishment  fixed  at  two  j-ears' 
confinement  in  the  State  penitentiary.  From  an  order  overruling 
his  motion  and  grounds  for  a  new  trial,  this  appeal  is  prosecuted. 

Appellant  and  the  prosecuting  witness.  Edgar  Thomas,  were  share 
tenants  of  a  crop  of  corn  grown  on  the  farm  of  James  Winn,  in  Es- 
till county,  during  the  year  1907.  Appellant  and  Thomas  were  each 
to  get  one-fourth  of  the  corn  raised,  while  Winn  was  to  re- 
ceive one-half  of  the  crop.  On  the  day  of  the  cutting,  they, 
together  with  ^ome  other  men.  were  engaged  in  gathering  and  haul- 
ing the  corn  from  the  field.  The  corn  had  been  cut  and  placed  ia 
shocks  in  the  field.  As  it  was  shucked  they  threw  it  on  the  ground 
in  piles,  one  pile  in  each  shock.  They  would  then  get  down  on 
their  knees  and  throw  the  corn  up  into  the  wagon.  ^VTiile  engaged 
in  loading  the  corn,  appellant  and  Thomas  became  involved  in  a 
dispute  as  to  whether  Thomas  should  have  the  thirteen  or  sixteenth 
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load.  The  evidence  for  appellant,  shows  that  he.  first  said  to 
Thomas,  "If  you  get  the  thirteenth  load,  there  will  be  a  better 
man  in  the  field  than  1  am."  Thomas  then  sprang  to  his  feet  and  ran 
his  hand  into  his  pocket,  took  therefrom  his  knife  and  opened  it, 
and  said  to  appellant,,  "Uncle  John,  God  damn  you,  you  can't  blufC 
me  or  you  can't  run  a  sandy  on  me."  Thereupon  appellant  got  up, 
took  out  his  knife  and  said,  "Edgar,  if  you  want  to  cut  me,  I  will 
help  you  cut."  Thomas  then  kicked  up  a  frozen  clod,  and  appel- 
lant told  him  not  to  hit  him  with  that  clod.  Thomas  thereupon  changed 
his  knife  to  his  left  hand  and  threw  the  clod  with  his  right  hand, 
at  appellant's  head,  striking  him  on  the  arm.  Appellant  ihen  grab- 
bed Thomas  and  stabbed  him  in  the  back  with  his  knife.  According 
to  the  proof  for  the  Commonwealth,  Thomas  had  a  small,  broken 
knife,  which  he  had  been  using  in  cutting  vines  from  around  the 
corn  shocks.  This  knife  was  in  Thomas'  hip  pocket,  and  he  tried 
to  get  it  out  at  the  time  he  was  cut,  but  failed  to  do  so.  Appel- 
lant began  the  difficulty  by  advancing  on  Thomas  with  an  open  knife  and 
Thomas,  after  receding  a  few  steps,  picked  up  the  clod  and  threw 
it  at  appellant.  Appellant  asks  a  reversal  on  the  ground  of  ad- 
mission of  incompetent  testimony  and  for  errors  in  the  instructions. 

After  the  cutting,  Thomas  was  carried  to  a  barn  near  by,  and 
the  court  permitted  witnesses  to  testify  to  the  fact  that  Thomas 
said  that  he  was  killed,  and  was  going  to  die,  and  that  he  there- 
upon began  to  pray.  While  this  testimony  should  not  have  gone 
to  the  Jury,  it  was  not  material  one  way  or  the  other,  and  we  are 
of  opinion  that  its  admission  was  not  prejudicial  to  the  substantial 
rights  of  the  appellant. 

After  submitting  to  the  Jury  the  question,  whether  or  not  the  cut- 
ting was  done  maliciously  and  with  intent  to  kill,  or  w nether  it 
was  done  in  sudden  afPray  and  without  previous  malice,  the  court 
gave  the  ^  usual  self-defense  instruction,  with  the  following  qualifi- 
cation: 

"But  this  instruction  is  subject  to  the  following  qualifications: 
If  the  Jury  should  believe  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant,  John  W.  Riddell,  brought  on  the  difficulty 
in  which  said  Edgar  Thomas  was  cut,  stabbed  and  wounded  by  as- 
saulting the  said  Edgar  Thomas  with  a  knife  when  it  was  not  neces- 
sary, and  when  the  defendant  had  no  reasonable  grounds  to  believe 
it  necessary,  to  protect  himself  from  immediate  danger  of  the  in-* 
fliction  on  him  of  death  or  great  bodily  harm,  or  which  reason- 
ably appeared  to  him  about  to  be  inflicted  on  him  by  said  Thomas,  and 
that  the  defendant  thereby  brought  on  such  danger  to  himself,  if 
they  believe  from  the  evidence  that  any  such  danger  existed,  then 
in  that  event,  the  Jury  can  not  acquit  the  defendant  on  the  ground 
of  self-defense  or  apparent  necessity." 

While  this  court  has  held  an  instruction  erroneous,  which  contains 
the  expression  "brought  on  the  difficulty,"  without  describing  the 
manner  or  means  by  which  the  difficulty  was  brought  on,  yet  where 
the  instruction  contains  such  a  provision,  and  qualifies  it  by  words 
showing  the  manner  in  which  me  difficulty  was  brought  on — as. 
for  instance,  in  the  case  at  bar,  by  using  the  words  "by  assaulting 
said  Edgar  Thomas  with  a  knife,"  &c. — such  an  instruction  pre- 
sents the  law  of  the  case,  and  is  not  subject  to  criticism.  (Allen 
v.  Commonwealth,  9  Ky.  Law  Rep.,  784;  10  Ky.  Law  Rep.,  582;  Craw- 
ford V.  Commonwealth,  15  Ky.  I-aw  Rep.,  356;  Johnson  v.  Common- 
wealth. 16  Ky.  Law  Rep.,  281;  O'Day  v.  Commonwealth,  80  Ky. 
Law  Rep.,   848.) 

Perceiving  no  error  in  the  record  prejudicial  to  the  substantial 
rights  of  the  appellant,  the  Judgment  is  affirmed. 
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CITY   OF  GLASGOW  v.   CRISP. 
(Filed  June  11,  1908 — Not  to  be  reported.) 

1.  Streets — Re>€onstruction  Of — ^Injury  to  Person  In  Crossing; 
Street — ^Damages — Appellee,  in  crossing  one  of  appellant's  streets 
stumbled  over  a  pile  of  brick  that  had  been  left  following  the  re- 
construction of  the  street,  injuring  herself.  It  was  a  bright,  sun- 
shiny day,  she  knew  the  bricks  were  in  the  street  and  saw  them 
as  she  attempted  to  cross  it.  Upon  the  trial  for  damages  for  the 
injury,  there  should  have  been  a  peremptory  instruction  directing 
the  Jury  to  find  for  the  city. 

2.  Same — While  it  is  true  that  persons  have  a  right  to  walk  across 
the  street  at  all  points  where  it  can  be  done  with  safety,  no  one. 
knowing  of  a  danger,  has  a  right  to  wantonly  cast  himself  upon  it 
and  then  demand  damages  for  the  injury  received  as  a  result  of  his 
own    negligence. 

J.  Lewis  Williams  and  B.  G.  Ellis  for  appellant. 

Baird    &   Richardson   for   appellee. 

Appeal  from   Barren  Circuit  Court. 

Opinion  of  the   court  by  Judge   Barker,   reversing. 

The  appellee,  Alberta  Crisp,  in  crossing  East  Main  street  in  Glas- 
gow, Kentucky,  stumbled  over  a  pile  of  bricks  or  cement  blocks, 
which  were  in  the  highway,  and  fell,  receiving  severe  personal  in- 
juries. Upon  the  trial  of  this  action,  which  was  instituted  to  re- 
cover damages  of  the  municipality  for  the  injuries  which  she  re- 
ceived, a  jury  awarded  her  the  sum  of  five  hundred  dollars;  and  of 
the  judgment  based  upon  this  verdict,  the  city  is  complaining. 

The  city  authorities  had  re-constructed  the  sidewalk  in  front  of 
appellee's  residence,  and  the  bricks  or  cement  blocks,  which  had 
been  taken  up  and  replaced  by  new  material,  were  piled  in  the 
highway  along  the  edge  of  the  gutter.  The  debris  was  not  piled  in 
any  regular  order,  but,  as  we  gather  from  the  testimony,  was  scat- 
tered along  the  edge  of  the  street  near  the  gutter.  Appellee  was 
crossing  the  street  from  her  house  to  that  of  a  neighbor,  in  order 
to  inform  the  neighbor  that  her  son  had  been  Injured.  It  was  a 
bright,  sunshiny  day,  and  she  knew  the  bricks  were  in  the  street 
and  saw  them  at  the  time  she  undertook  to  cross  it.  She  says,  how- 
ever, that  she  did  not  know  they  would  "creen"  or  turn  under  her 
foot   and   throw  her  down. 

Was  appellant  entitled  to  recover  anything  from  the  municipality? 
We  think  not.  In  making  public  improvements,  municipalities  are 
bound  to  use  the  highway  for  the  deposit  of  debris,  but,  in  doing 
so.  they  are  required  to  use,  at  least,  ordinary  diligence  to  protect 
the  public  from  danger,  and,  therefore,  when  it  is  dark,  or  when, 
from  other  causes,  this  use  of  the  highway  renders  it  dangerous  to 
the  public  safety,  sufficient  warning  must  be  given  to  the  traveling 
public  of  the  danger.  Ordinarily,  at  night,  lights  are  placed  upon 
piles  of  stone  or  other  debris,  or  barricades  are  made  around 
them ;  but  generally,  it  may  be  said  that  in  daylight,  where 
piles  of  stone  or  brick,  or  cement  blocks  are  in  the  highway,  it  is 
presumed  that  the  public  can  see  them  and  will  not  recklessly  walk 
over  them  and  be  hurt.  While  it  is  true  that  persons  have  the 
right  to  walk  across  the  street  at  all  points  where  it  can  be  done 
with  safety,  no  one  has  a  right,  knowing  of  a  danger,  to  wantonly 
cast    himself   upon    it   and    then    demand   damages    for    the    injury 
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received,  as  a  result  of  his  own  reckless  negligence.  The  plaintiff 
in  this  case,  as  said  before,  deliberately  walked  over  the  blocks, 
which  turned  under  her  feet  and  threw  her  to  the  ground.  For 
her  to  say  that  she  did  not  know  that  blocks,  piled  roughly  one  upon 
the  other,  are  liable  to  turn  under  one's  feet  if  walked  upon,  is  as 
absurd  as  to  say  that  she  did  not  know  the  law  of  gravitation  pre- 
vailed at  the  particular  place. 

The  facts  of  this  case  bring  it  within  the  principle  enunciated  in 
City  of  Covington  v.  Man  waring,  113  Ky.,  592.  There,  the  plain- 
lifT  stumbled  over  bricks  on  the  sidewalk,  which  had  been  raised 
out  of  the  level  by  the  roots  of  a  tree  which  was  growing  there;  and 
although  the  plaintifT  testified  that  he  did  not  Jmow  the  bricks 
were  raised  or  in  bad  condition,  it  was  held  that  the  fact  that  he 
worked  at  a  store  near  the  place  of  injury  and  swept  ofT  the  sidewalk 
at  least  once  a  week,  charged  him  with  knowledge  of  the  condition 
of  the  bricks,  and  that  he  could  not  recover.  I'ne  plaintifT,  in  the 
case  cited  hau  a  stronger  case  than  has  appellee  here.  She  admits 
that  she  knew  the  bricks  were  in  the  street  and  saw  them  at  the 
time  she  walked  upon  them.  The  trial  court  should  have  sustained 
appellant's  motion  for  a  peremptory  instruction  to  the  jury  to  find 
for  it  at  the  close  of  plaintifT's  testimony. 

The  judgment  is  reversed  for  a  new  trial  consistent  with  this 
opinion. 


HURT  V.  CHESS   &  WYMOND  CO. 
(Filed  June  11,  1908 — Not  to  be  reported.) 

Question  of  Fact — Finding  of  Chancellor — This  controversy  as 
to  the  sale  of  some  stave  timber,  is  simply  over  a  question  of  fact, 
the  evidence  is  very  conflicting  and  it  being  a  rule  of  this  court 
not  to  disturb  the  finding  of  the  chancellor  where  on  all  the  evi- 
dence, the  mind  is  left  in  doubt  as  to  tue  truth  of  the  matter,  the 
finding   of   the   chancellor   is   approved. 

Baird   &  Richardson  and  J.  W.   Klncead  for  appellants. 

Carroll   &    Middleton   and   J.   C.    Carter  for   appellees. 

Appeal   from   Metcalfe   Circuit   Court. 

Opinion   of  the   court  by  Judge  Hobson,   afilrming. 

The  Chess  &  Wymond  Company  brought  this  suit  against  S.  F. 
Hurt,  enjoining  him  from  interfering  with  it  in  cutting  certain 
stave  timber  from  300  acres  of  land  owned  by  him,  which  it  claimed 
to  have  bought  of  him  by  a  written  contract  made  on  September 
27,  1905.  By  his  answer  he  charged,  in  eftect,  that  the  written  con- 
tract was  obtained  from  him  by  fraud  and  asked  that  It  be  set 
aside.  The  court  continued  in  force  the  restraining  order  grantea 
by  the  clerk  until  the  final  hearing  of  the  case  and  on  final  hearing 
he  perpetuated  the  injunction  and  dismissed  the  defendant's  coun- 
ter-claim by  which  he  sought  a  cancellation  of  the  contract.  From 
this   judgment    he    appeals. 

The  appeal  raises  simply  a  question  of  fact.  The  evidence  is 
very  conflicting  and  on  the  whole  case  we  can  not  say  that  the 
chancellor  abused  a  sound  discretion  in  refusing  to  set  aside  the 
contract.  Our  rule  is  not  to  disturb  the  chancellor's  finding,  where, 
on  all  the  evidence,  the  mind  i»  left  in  doubt  as  to  the  truth;  and 
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upon  the  whole  record  we  can  not  aay  that  the  weight  of  the  evi- 
dence is  not  with  the  chancellor.  The  contract  was  made  with  Hurt 
hy  a  man  named  Tuck,  who  was  an  agent  of  the  defendant.  He  and 
Tuck  differ  very  much  as  to  what  occurred,  but  Tuck's  version  of  it 
IS  sustained  in  some  measure,  by  the  defendant's  own  conduct,  by 
Shaw,  a  bystander,  and  by  the  writing  itself.  Hurt,  at  that  time, 
made  his  mark  to  the  contract,  and  Shaw  witnessed  it,  also  mak- 
ing his  mark.  On  the  next  morning  Tuck  returned  and  asked  Hurt 
to  sign  the  paper  himself  Tuck  says  that  he  had  erased  the  for- 
mer signature  of  Hurt  and  the  signature  of  Shaw  as  a  witness. 
Hurt  says  that  this  was  not  doife,  and  he  seems  to  thlnic  that  at 
that  time  a  different  writing  was  obtained  from  aim.  But  we  are 
satisfied  that  the  writing  that  is  now  produced  is  the  same  writing 
which  Hurt  originally  signed.  The  paper  has  been  produced  before 
us  and  shows  sign  of  erasure.  Hurt's  name  is  signed  lower  down 
on  the  paper,  beneath  where  the  erasure  is  and  the  paper  itself 
contains  words  which  Shaw  says,  were  in  the  paper  that  he  heard 
read  the  evening  before.  It  calls  for  timber  standing  or  lying  down 
and  the  trees  reserved  in  the  paper  are  those  that  Shaw  says  were 
reserved.  The  paper  also  satisfies  us  that  the  contract  was  a 
sale  of  the  stave  timber  on  the  tract  and  not  of  800  trees,  for  ir 
800  trees  were  sold,  there  would  have  been  no  necessity  for  making 
the  reservations  that  are  in  this  paper  and  which  Shaw  testifies 
were  in  the  paper  which  he  heard  read.  It  may  be  that  the  defend- 
ant made  a  bad  bargain,  but  timber  has  advanced  very  much  in 
price  since  this  contract  was  made  and  we  are  satisfied  that  if 
the  price  had  declined  as  much  as  it  has  advanced,  this  contro- 
versy would  never  have  arisen. 

The  purchaser  has  cut  off  the  land  something  like  1100  trees. 
It  has  exhausted  its  contract  and  whatever  white  oak  or  pin  oak 
timber  Is  now  on  the  land  is  the  property  of  Hurt.  By  moving  away, 
the  company  has  said  to  Hurt,  that  it  has  cut  all  the  timber  which  it 
bought  and  after  moving  away  and  abandoning  all  right  to  cut  fur- 
ther, it  can  not  return  to  the  land  and  cut  other  timber.  The  judg- 
ment of  the  circuit  court  is  to  be  read  In  connection  with  the  plain- 
tiff's petition.  It  only  adjudges  to  the  plaintiff  the  right  to  the 
timber  in  controversy.  We  do  not  see  anything  in  the  judgment 
prejudicial  to  the  substantial  rights  of  the  defendant;  but  if  the 
defendant  wishes  it,  the  judgment  may  at  any  time  be  corrected 
in  the  circuit  court,  for  clerical  misprision  in  so  far  as  It  adjudges 
to  the  plaintiff  any  timber  other  than  that  specified  In  the  written 
contract.  The  court  having  continued  in  force,  pending  the  action, 
the  temporary  restraining  order  made  by  the  clerk,  thus  in  effect 
granted  an  injunction,  and  whether  he  had  granted  an  Injunction 
or  not.  he  could  by  his  final  order  grant  an  Injunction. 

On  the  whole  record  we  do  not  see  that  the  substantial  rights 
Oi    the    defendant   were   prejudiced   by   the   judgment. 

Judgment  affirmed. 


SUMRALL  V.  VANARSDALL'S  ADM'R. 

(Filed  June  11,  1908 — Not  to  be  reported.) 

Estates — Settlement  Of — Costs  of  Settlement — Payment  Of — S. 
complains  that  the  money  realized  from  the  sale  of  the  real  prop- 
erty. In  this  action  to  settle  a  deceden't  estate,  can  not  be  taken 
to  pay  the  costs  of  the  settlement  suit,  and  while  this  view  as 
a  principle  Is  correct  It  can  not  be  applied  here   for  the  reasoai 
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that  the  personalty  realized  more  than  enough  to  pay  the  costs, 
a  part  of  which  went  to  discharge  a  part  of  the  prior  mortgage 
debt.  Appellant's  mortgage  being  inferior,  can  not  complain  of  the 
judgment  requiring  him  to  pay  the  costs.     (19  Ky.  Law  Rep.,  1773  ) 

J.  T.  Wilson  for  appellant. 
Greene  &  Van  Winkle  for  appellee. 
Appeal  from  Mercer  Circuit  Court. 

Opinion   of  the   court   by  Judge   Barker,   affirming. 

Jackson  Vanarsdall  died  intestate,  domiciled  in  Mercer  county, 
Kentucky.  His  estate  was  wholly  insolvent.  The  real  property 
was  heavily  mortgaged;  and  he  owed  some  six  thousand  dollars 
ot  unsecured  debts;  the  personalty  realized  only  the  sum  of  six 
hundred  and  forty-eight  dollars  and  ninety-five  cents.  C.  D.  Thomp- 
son, the  appellee,  was  appointed  and  qualified  as  axlmlnistrator  of 
the  estate,  and  shortly  after  his  appointment  instituted  this  action 
to  settle  the  estate  of  his  decedent.  He  made  the  mortgagees  of  the 
real  property,  J.  T.  Lillard  and  C.  M.  Sumrall,  parties  defendant, 
and  called  upon  them  to  set  up  their  claim  against  the  estate,  which 
they  did.  The  case  was  referred  to  the  commissioner,  with  direc- 
tions to  advertise  for  and  report  on  claims.  The  liens  of  the  mort- 
gagees, Lilliard  and  Sumrall,  were  enforced  and  the  property  sold 
at  judicial  sale,  realizing  a  little  less  than  the  debts  of  the  mort- 
gagees and  the  back  taxes  due  the  Commonwealth.  Leaving  out 
the  taxes  the  real  property  brought  one  hundred  and  fourteen  dol- 
lars more  than  the  mortgage  debts.  Sumrall,  whose  mortgage  was 
inferior  to  that  of  Lillard,  purchased  the  latter's  debt,  and  be- 
came thereby,  holder  of  all  the  mortgage  claims  on  the  property. 

After  the  estate  was  settled,  the  court  entered  a  judgment  al- 
lowing the  plaintiff's  attorney  four  hundred  dollars  as  a  fee;  to 
JL).  N.  Currie,  the  commissioner,  the  sum  of  ninety  dollars  was  al- 
lowed for  his  services;  and  the  Harrodsburg  Democrat  Company 
was  allowed  twenty  dollars  for  advertising  the  sale.  From  this 
judgment,  C.  M.  Sumrall,  the  holder  Ox  the  mortgage  lien,  has  ap- 
pealed, claiming  that  the  money  realized  from  the  sale  of  the  real 
property  can  not  be  taken  to  pay  the  costs  of  the  settlement  suit; 
and  he  cites  in  support  of  that  position  the  case  of  Kentucky  National 
Bank  v.  Louisville  Bagging  Company,  98  Ky.,  371.  His  position,  as 
a  principle  ot  law,  is  undoubtedly  sound,  but  we  see  no  occasion  for 
its  application  here.  The  personal  property  realized  six  hundred 
and  forty-eight  dollars,  a  sum  which  seems  to  have  been  amply 
sufficient  to  pay  the  costs  of  settling  the  estate,  including  the  at 
tomey's  fee.  It  is  true,  some  of  the  money  realized  from  the  sale 
of  the  property  will  have  to  be  taken  to  pay  the  items  the  allow- 
ance of  which  is  complained  of;  but  appellant  overlooks  the  fact 
that  he  has  already  received  from  the  proceeds  of  the  personal  prop- 
erty as  much  as,  or  more  than,  will  have  to  be  taken  from  the  pro- 
ceeds of  the  sale  of  the  real  property.  The  Items  complained  of 
amount  to  five  hundred  and  ten  dollars  in  the  aggregate.  The  ad- 
ministrator, C.  D.  Thompson,  out  of  the  personal  property,  paid  to 
Lillard,  the  holder  of  the  first  mortgage,  two  hundred  and  fifty-eight 
dollars,  on  the  Interest  of  his  debt.  Appellant.  In  his  brief,  admits 
that  the  administrator  paid  one  hundred  and  eighty-four  dollars  taxes 
on  the  real  property.  It  Is  also  shown  that,  pending  the  litigation, 
the  administrator  paid  fifty-eight  dollars    insurance  and  thirty-eight  dol- 

vol.  33—49 
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lars  for  repairs  on  the  mortgaged  property.  Equity  requires  that  these 
sums  should  be  accounted  for  by  the  holder  of  the  mortgage.  He 
can  not  take  the  fund  which  was  primarily  liable  for  the  costs  of 
settlement  of  the  estate,  and  have  it  applied  for  his  benefit  to  the 
aetriment  of  the  officers  engaged  in  settling  the  estate.  In  addition 
to  this,  a  large  part  of  the  expense  he  would  have  had  to  pay  out  of 
the  proceeds  of  the  realty  at  all  hazards.  His  mortgage  would  have 
had  to  be  foreclosed  before  he  could  get  his  money.  This  would 
have  entailed  court  costs,  including  commissioners'  fees  and  fees 
for  advertising  the  sale.  This  expense  would  have  had  to  come 
out  of  the  proceeds  of  the  sale  of  the  realty  even  if  it  brought  no 
more  or  less  than  the  mortgage  claim;  and  appellant  is  in  nowise  in- 
jured by  being  required  to  pay  this  court  cost  in  this  action.  This 
is  in  full  accord  with  the  principle  announcea  by  this  court  i:i 
Farmers  and  Traders  Bank  v.  Norton's  Assignee,  44  S.  W.,  428,  19 
Ky.  Law  Rep.,  1773. 

We  do  not  see  how,  upon  equitable  principles,  the  appellant  was 
injured  by  the  judgment  complained  of;   it  is,  therefore,  affirmed. 


SCHNEIDER    v.    COMMONWEALTH. 
(B'iled  June   11,   1908— Not  to  be  reportea.) 

1.  Liquor  License — Discretion  of  County  Court  in  Granting  License 
— The  county  court  has  a  discretion  in  granting  tavern  licenses, 
and  unless  it  is  shown,  that  that  discretion  has  been  abused,  there 
is  no  cause  of  complaint. 

2.  Same — Appellant's  license  was  regularly  procured,  the  evidence 
is  to  the  effect  that  he  is  a  keeper  of  a  tavern  in  good  faith,  and 
that  there  is  a  real  necessity  tor  a  tavern  at  the  place.  The  fact 
that  he  is  charged  in  two  cases  of  illegal  sales  of  liquor  does  not 
show  ihat  appellant   keeps  a  disorderly  house. 

John  B.  Grider,  U.  W,  Wright  and  S.  D.  Hines  for  appellant, 

Thos.  W.  Thomas  for  appellee. 

Appeal   from   Warren    Circuit   Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  revers- 
ing. 

Appellant,  .Joe  Schneider,  has  a  tavern  located  at  Delafield,  War- 
ren county,  Kentucky,  at  what  is  generally  known  as  the  boat  land- 
ing." At  the  November  term,  1907,  of  the  Warren  County  Court, 
he  made  application  for  a  tavern  license  with  the  privilege  of  sell- 
ing spirituous,  vinous  and  malt  liquors.  No  question  was  made 
as  to  his  having  filed  proper  notices  as  required  by  law;  but  as  there 
was  an  oral  protest  against  granting  the  license,  the  court,  withou' 
objection  by  any  one,  set  out  by  metes  and  bounds  the  neighbor- 
hood in  which  the  sense  of  the  legal  voters  might  be  obtained  as 
to  whether  or  not  the  application  of  appellant  should  be  granted. 
No  written  protest  was  filed,  but  on  the  day  of  the  hearing  several 
persons  were  in  court  to  protest  against  the  granting  of  the  license. 
Alter  hearing  the  testimony  the  county  court  granted  the  license. 
The  Commonwealth  then  appealed  to  the  circuit  court,  and  the  cir- 
cuit court  decided  that  appellant  was  not  entitled  to  the  license. 
From    that   judgment,    he    prosecutes    this    appeal. 
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It  appears  from  the  record  In  this  case  that  appellant  is  a  man 
of  good  character,  and  that  he  has  kept  a  tavern  at  Delafield  for  a 
period  of  about  thirty  years.  The  place  where  he  sells  liquor  is 
located  on  the  road,  while  his  residence,  consisting  of  about  six 
rooms,  it  situated  fifty  yards  to  the  rear  of  where  the  liquors  are 
sold.  Near  his  residence  is,  also,  another  large  room,  in  which 
four  beds  are  kept.  It  is  the  contention  of  the  Commonwealth  that 
appellant  is  not  a  keeper  of  a  tavern  in  good  faith,  and  that  there 
is  no  real  necessity  for  a  tavern  at  that  point.  In  addition  to  this, 
the  Commonwealth  insists  that  he  has  not  kept  an  orderly   house. 

Delafield,  it  seems,  is  a  small  river  town,  on  Barren  river,  at 
tne  head  of  navigation,  about  one  mile  from  Bowling  Green.  Con- 
siderable business  is  transacted  at  that  point.  Steamboats  ply 
from  Bowling  Green  to  Evansville,  Indiana,  and  also  up  Green 
River.  The  boat  landing  is  tne  harbor  for  the  fleet  of  United 
States  boats  that  are  frequently  engaged  in  improving  the  river. 
The  proof  shows  that  appellant's  place  was  tne  only  tavern  in 
Delafield,  and  that  it  was  continuously  patronized  by  people  going 
away,  or  coming  in  on  boats;  that  shippers  of  hogs  and  cattle  de- 
pended almost  solely  upon  Schneider's  tavern  and  premises.  It 
is  true,  appellant  stated  that  he  frequently  kept  personal  friends 
for  nothing,  and  that  he  let  people  hitch  their  horses  in  his  yard 
without  making  any  charge  therefor.  It  seems,  too,  that  he  never 
kept  any  books  showing  his  receipts  from  guests  independently  of 
the  bar.  He  does  swear,  how^ever,  that  his  receipts,  aside  from  the 
bar,  amounted  to  sixteen  or  twenty  dollars  per  week.  It  is  argued 
that,  because  the  receipts  from  his  bar  were  far  in  excess  of  that 
amount,  the  keeping  of  a  tavern  was  a  mere  device  to  enable  him 
to  conduct  a  saloon.  We  are  unable  to  say  that,  because  the  re- 
ceipts from  the  bar  were  larger  than  those  from  the  tavern  pro- 
per, the  owner  is  not  a.  bona  fide  tavern  keeper.  If  such  were  the 
rule,  no  man  could  be  said  to  be  a  keeper  in  good  faith  of  a  tavern 
or  a  hotel,  for  it  is  a  well  known  fact  that  the  bar  privileges  in 
many  instances  carries  with  it  returns  much  larger  than  are  re- 
ceived  from  the  accommodation  of  guests  in  other  respects. 

Nor  do  we  think  there  is  anything  in  the  argument  that  appellant 
was  not  prepared  to  receive  women.  True,  his  family  occupied  the 
most  of  his  residence,  but,  in  case  of  an  emergency,  we  doubt  nut 
that  his  family  could  be  doubled  up  in  such  fashion  as  to  enaf5ie 
him    to   take    care    of   women   guests. 

Counsel  for  appellee  earnestly  insists  that,  because  Bowling  Green 
is  situated  about  a  mile  distant  from  Delafield,  and  the  former 
city  has  hotels  which  would  accommodate  the  patrons  who  go  to  Dela- 
field, there  is  no  necessity  for  a  tavern  at  Delafield.  Wo  do  not 
think,  however,  that  the  question  depends  upon  whether  or  not  ac- 
commodation can  be  secured  at  another  place.  It  depends  upon 
whether  or  not  there  are  persons,  who,  in  going  to  Delafield,  natu- 
rally seek  or  desire  accommodation  at  appellant's  tavelTi.  Where  a 
tavern  has  existed  at  one  place  for  about  thirty  years,  and  the 
proof  shows  that  the  receipts  from  it,  exclusive  of  the  bar,  amount 
to  from  sixteen  to  twenty  dollars  per  week,  and  a  number  of  repu- 
table citizens  testify  that.  In  their  opinion,  there  is  a  necessity  for 
a  tavern  at  the  place  in  question,  we  are  unable  to  say  that  no 
such  necessity  exists,  even  though  an  equal  number  of  citizens 
testify  that,  in  their  opinion,  there  is  really  no  need  for  such  tavern. 

The  only  other  point  attempted  to  be  made  against  the  granting 
01  the  license  was  that  Schneider  did  not  keep  an  orderly  house. 
There  was  some  proof  to  the  effect  that  at  times  large  crowds  of 
negroes  assembled  around  the  tavern.     There  was  also  some  proof 
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to  the  effect  that  drunken  men  were  seen  occasionally  on  the  pike 
beyond  Schneider's  tavern.  It  does  not  appear,  however,  that  they 
became  or  were  drunk  at  Schneider's  tavern.  Appellee  relies  prin- 
cipally upon  the  fact  that  appellant  was  twice  convicted  of  selling 
liquor  to  minors,  claiming  tnat,  under  the  rule  laid  down  in  Cau- 
diil  v.  Commonwealth,  23  Ky.  Law  Rep.,  2140,  this  fact  showed  that 
Schneider  did  not  keep  an  orderly  house.  In  that  case,  Caudill  had 
applied  for  a  merchant's  license  to  sell  spirituous  liquors.  The  ap- 
plicant had  been  engaged  in  the  Illegal  sale  of  liquor  both  lo  adults 
and  minors.  This  court  held  that  the  county  court  was  given  a 
judicial  discretion  as  to  when  a  license  to  sell  liquors  .should  be 
granted;  that,  as  it  was  an  admitted  fact  that  the  applicant  had 
sold  without  license,  and  in  further  violation  of  the  law,  there  was 
no  abuse  of  the  legal  discretion  confided  to  the  court,  in  refusing 
the  applicant  a  license.  In  the  case  cited  there  were  numeroub 
violations  of  the  law  on  the  part  of  the  applicant.  Here,  we  have 
two  isolated  cases  of  ihegal  sales  of  liquor  to  minors,  made  by 
the  proprietor's  clerk  in  the  proprietor's  absence.  This  court  has 
held,  in  a  large  number  of  cases,  that  the  county  court  has  a  dis- 
cretion in  granting  tavern  licenses,  and,  unless  it  is  shown  that  that 
discretion  has  been  abused,  there  is  no  cause  ot  complaint.  (Lupe 
&,  Hambright  v.  Barbee,  &c.,  18  B.  Mon.,  9.)  Where,  then,  an  appli- 
cant has  been  a  tavern  keeper  for  thirty  years,  is  a  man  of  good 
character,  and  the  only  evidence  of  his  having  kept  a  disorderly 
house  is  the  fact  that  a  few  negroes  congregated  about  his  place, 
that  drunken  people  were  seen  upon  the  road — it  is  not  being  shown 
however,  that  they  became  drunk  at  his  establishment — and  that 
he  in  two  instances  had  sold  liquor  to  minors,  we  do  not  feel  au- 
thorized  in  reversing  the  action  of  the  county  court,  which,  in  the 
exercise  of  the  discretion  vested  in  it  by  law,  held  that  the  ap- 
plicant was  entitled  to  a  license. 

No  doubt,  the  fact  that  Bowling  Green  has  recently  gone  "dry" 
has  made  the  opposition  to  a  tavern  at  Delafield  all  the  more 
pronounced,  and  in  the  opinion  of  many  substantial  people  it  is 
not  desirable  to  have  a  tavern  there.  That  being  the  case,  the  law 
has  provided  means  whereby  the  sale  of  liquor  at  that  point  may  be 
prevented. 

For   the   reasons   given,   the   judgment   is   reversed    and   cause    re 
manded,  with   directions   to  grant  appellant  a   license. 


JOHNSON,  &c.,  V.  COOK  BENEVOLENT  INSTITUTE. 

(Filed  June  12,  1908— Not  to  be  reported.) 

Benevolences— Funds  Set  Apart  to— Object  to  Which  it  Should  be 
Applied  Ceasing  to  Exist— The  association  having  long  since  ceased  to 
exist,  viz:  in  1858,  the  fund  sought  to  be  set  apart  to  its  use  can  not 
be  reached  by  the  appellants  who  claim  to  be  survivors  of  it.  Tes- 
tator intended  to  make  some  provision  for  a  volunteer  fire  association 
and  it  ceasing  to  exist,  his  executors  merged  the  fund  intended  for  It 
in  an  object  of  charity,  to  which  he  had  bequeathed  the  great  bulk  of 
his  estate,  and  the  refusal  o!  the  chancellor  to  disturb  it  after  the  great 
length  of  time  the  latter  institution  had  had  control  over  it,  will  not  be 
disturbed. 

D.  W.  Sanders  and  J.  W.  S.  Clements  for  appellants. 
F.  Hagan  for  appellee. 
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App^l  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Divi- 
sion. 

Opinion  of  the  oo-urt  by  Chief  Justice  O'Rear,  affirming. 

Prior  to  1837,  and  until  1858,  volunteer  fire  companies  were  the  pro- 
tection of  Louisville  against  fires.  There  was  no  provision  then  for 
paid  enlisted  firemen.  The  volunteer  companies  were  manned  by 
able-bodied,  public-spirited  citizens.  There  was  a  fine  spirit  of  emula- 
tion among  the  companies  for  quick,  efficient  work.  Samuel  Hinman 
Cook,  a  man  of  wealth,  and  who  had  evidently  been  identified  with 
one  of  these  companies,  or  at  least  affected  with  keen  appreciation  of 
the  public  spirit  displayed  by  its  members  in  their  hazardous  endeav- 
ors in  the  city's  behalf,  made  his  will  in  1837,  in  which  is  this  clause: 

"I  give  and  devise  to  my  aforesaid  executors  one  thousand  dollars, 
to  be  laid  out  in  stocks  as  aforesaid,  the  dividends  whereof  are  to 
be  expended  and  applied  for  the  benefit  of  disabled  firemen  and  indi- 
gent widows  of  firemen  of  the  Mechanics  Fire  Company,  of  the  city 
0(f  Louisville." 

The  executors  laid  out  the  |1,000  in  bank  stock,  and  kept  it  so  in- 
vested till  after  1858,  at  which  date  the  city  of  Louisville,  having  in- 
stalled a  paid  fire  department  of  trained  men,  who  devoted  all  their 
time  to  the  calling,  the  volunteer  organizations,  including  the  Mechan- 
ics Fire  Company,  were  disbanded  permanently.  In  the  meantime 
appellee  corporation  had  been  created  by  an  act  of  the  Legislature  to 
carry  out  the  benevolent  bequests  and  devises  of  Samuel  Hinman  Cook. 
.  Some  time  after  1858,  owing  to  the  fact  that  the  Mechanics  Fire  Com- 
pany no  longer  had  an  existence,  appellee,  construing  that,  under  the 
doctrine  of  cy  pres,  it  should  apply  this  |1,000  bequest  to  an  object  of 
charity  as  near  like  the  specific  one  named  in  the  clause  of  the  will 
giving  it,  merged  it  with  tbe  great  bulk  of  the  testator's  estate  which 
he  had  devised  to  institute  and  maintain  a  hospital  for  the  care  oi 
"sick  and  infirm  persons  of  the  city  of  Louisville,  and  such  as  be  so 
sick  and  infirm  in  said  city  and  destitute  of  the  means  of  relief." 
This  hospital,  maintained  by  the  testator's  benevolence,  is  an  Old 
Woman's  Home,  which  receives  and  cares  for  worthy  destitute  old 
women  who  have  no  relations  or  means  upon  which  they  can  rely  for 
supfort: 

Appellants,  some  eight  or  ten  in  number,  claim  to  be  the  sur- 
viving members  of  the  Old  Mechanics  Fire  Company,  save  two  of 
appellants  who  claim  to  be  widows  of  former  members.  These 
people  are  aged  from  65  to  88  years.  Some  of  them  claim  to  be 
destitute.  The  two  widows  claim  to  be  entirely  destitute  and  help- 
less. The  appellants  assert  that  they  were  the  sole  beneficiaries  of 
the  $1,000  bequest,  and  that  its  income,  and  indeed  the  $1,000  it- 
self should  be  given  over  to  them  for  their  relief.  They  charge 
a  diversion  and  misappropriation  of  the  trust  fund  and  claim  an 
accounting  and  restitution.  The  circuit  court  dismissed  them  with- 
out relief.    They  appeal. 

The  clause  of  Cook's  will  bequeathing  the  $1,000  must  be  read 
in  the  light  of  his  surroundings  to  get  at  his  meaning.  At  that 
time  steam  fire  engines  were  not  known,  certainly  not  in  use  in 
Louisville.  Nor  were  there  then  paid,  regularly  enlisted  firemen 
whose  business  and  duty  it  was  to  give  all  their  time  and  labor  to 
fighting  fires  in  the  city;  nor  is  it  probable  that  such  a  plan  was 
then  thought  of.  It  was  evidently  contemplated  by  the  testator  that 
the  Old  Mechanics  Company,  which  had  probably  been  a  useful 
and  honorable  organization  for  years,  and  which,  in  it?  younger  days, 
he  had  belonged  to,  would  continue  to  serve  the  public  with  that 
disinterested  devotion  to  the  public  welfare  which  was  the  cause 
of   his   edmiration   and   pride;    that   its   membership   would   be   con- 
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stantly  changing;  and  that  in  the  dangers  incident  to  its  work  some 
of  its  active  members  would  receive  disabling  injuries,  maybe 
death.  These  things  might  occur  at  any  time  during  the  future.  His 
purpose  was,  we  think,  to  help  those  who  were  disabled  while  in 
that  public  service,  and  to  relieve  the  indigent  widows  of  such  as 
might  die  in  the  service;  not  necessarily  die  while  in  the  line  of  duty, 
but  die  while  members  of  the  company.  He  could  not  have  meant 
that  so  small  a  sum  should  be  distributable  among  so  mamy  as 
would  result  if  all  who  had  ever  been  members  should  at  any  time 
in  the  future,  whether  then  members  or  not,  become  disabled,  or 
leave  indigent  widows.  His  mind  was  upon  a  continuing  service,  and 
his  aim  was  to  help  that  service  by  coming  to  the  aid  of  those  in 
it  who  most  needed  help.  When  twenty  years  later,  in  the  progress 
of  events  and  the  development  of  more  modern  methods,  the  old 
volunte?r  companies  were  done  away  with,  that  which  had  moved 
the  testator  to  establish  the  charity  ceased  to  exist,  and  the  object 
of  his  bounty,  the  volunteer  fire  company  service  to  be  done  by  the 
Mechanic's  Fire  Company,  died.  That  we  think  was  the  end  of 
the  matter,  so  far  as  the  former  members  of  the  Mechanic's  FMre 
Company  were  concerned.  Those  who  had  become  widowed  during 
the  exisrence  of  the  company,  and  were  indigent,  had  a  vested  inter- 
est in  the  fund  bequeathed,  and  if  the  female  appellants  had  aver- 
red and  shown  facts  bringing  them  within  the  class  just  described 
they  would  have  been  entitled  to  relief.  But  at  any  rate,  if  they 
are  as  described  in  their  petition,  we  have  no  doubt  that  the  trus- 
tees of  appellee  society  would  feel  a  particular  obligation  resting 
upon  them  to  admit  these  women  to  the  Old  Woman's  Home,  if  ap- 
plied to,  owing  to  their  relation   to  this  old  company. 

But  we  can   not  see  that  appellants  have  any  legal  right  to   the 
fund   in   question. 

Judgment  affirmed. 


MANN,  &c.  V.  REIGLER,  &c. 

(Filed  June  12,  1908— Not  to  be  reported.) 

Easements — In  Adjacent  Wall — Prescription — One  miy  acquire  an 
easement  In  an  adjacent  wall  by  deed,  or  by  prescription,  which  pre- 
sumes a  deed.  Conceding  that  the  wall  stood  upon  appellees'  lot  when 
appellants  came  to  rebuild  their  house,  their  easement  was  established 
and  it  included  the  right  to  repair  or  rebuild. 

Vance  &  Heilbronner  for  appellants. 

Clay  &  Clay  for  appellees. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  reversing. 

Appellee.  Mary  P.  Reigler,  and  appellant,  ^lann,  owned  adjoining 
city  lots,  on  which  two-story  brick  business  houses  had  been  built 
many  years  ago.  The  dividing  wall  between  the  houses  was  used 
in  common,  the  joists  and  rafters  of  each  house  resting  in  or  upon  it. 
This  condition  had  existed  for  more  than  twenty-five  years  (how  much 
longer  no  witness  ventures  to  state),  and  was  so  when  each  of  the 
p  rties  i.y  this  suit  acquired  title  to  their  respective  lots.  Some 
twelve  of  fourteen  years  before  the  institution  of  this  suit  apellants* 
house  was  damaged  by  fire.  In  repairing  it,  they  dug  a  more  ex- 
tensive cellar  beneath  their  house,  replaced  the  burnt  joists  with  sound 
ones,  and  carried  the  wall  up  another  story.    Appellees  knew  of  that 
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fact  when  it  transpired.  This  suit  was  brought  recently  by  appellees 
to  oust  appellants  from  the  use  of  the  wall,  upon  the  allegation  that 
the  wall  was  wholly  upon  the  lot  t)f  the  plaintiff,  and  apellants*  use 
of  It  was  without  her  consent.  The  circuit  judge  found  that  the  old 
wall  was  worth  $728;  also  that  it  was  wholly  on  appellees*  lot.  It 
was  adjudged  that  it  would  b^  inequitable  to  require  appellants  to  re- 
move their  h-ouse;  so  appellants  were  directed  to  pay  to  appellees 
one-half  of  the  value  of  the  old  wall,  and  it  was  further  adjudged 
th:t  each  party  should,  without  further  hinderance  from  the  other, 
have  the  right  to  use  the  new*  wall — the  third  story. 

We  are  told  that  the  judgment  was  rested  on  Wilford  v.  Gerard, 
108  Ky.,  322;  22  Ky.  Law  Rep.,  203;  56  S.  W.,  416.  While  there  are 
several  features  of  the  two  cases  in  common,  we  think  the  controlling 
principle  of  the  case  at  bar,  which  was  not  in  Wilford  v.  Gerard, 
was  overlooked.  In  the  instant  c:se  appellants  relied  upon  a  title 
to  an  easement  in  the  wall  by  prescriptive  use,  and  the  evidence 
abundantly  sustains  their  claim.  One  may  acquire  an  easement  in 
an  adjacent  wall  by  deed,  or  by  prescription,  which  presumes  a 
deed.  If  appellants'  vendors  had,  by  deed,  acquired  the  right  to  build 
their  house  against  and  tying  it  int^  appellees'  adjacent  wall,  appel- 
lants would  h?.ve  had  the  right  to  repair  the  injured  structure  or 
rebuild  it  In  case  it  was  burned  down  or  removed.  Such  an  easement, 
unless  the  language  restricted  it  to  a  particular  period,  would  have 
been  continual.  Whether  such  deed  was  made  in  the  case  here  is 
not  shown.  But  for  all  that  is  shown,  it  may  have  been;  or  at  least 
appellees'  predecess-ors  may  have  built  and  owned  both  houses,  or 
have  received  pay  for  the  use  of  the  partition  wall  from  the  owners 
of  the  other  house.  There  is  nothing  to  show  that  something  of 
that  kind,  executed  in  ample  form,  did  not  happen.  The  great  lapse 
of  time,  with  such  open  and  continuous  use  without  hindrance  or  com- 
plaint, supports  the  inference  that  it  did.  It  is  because  of  such  con- 
ditions that  the  law  raises  a  presumption,  after  such  great  lapse  of 
time,  of  a  grant  and  its  loss.  Such  presumption,  unrebuxted,  is  as 
efficacious  ^s  a  grant  in  fact.  In  most  ample  form.  The  situation,  then, 
when  appellants  came  to  rebuild  their  house,  was  that  appellants'  ease- 
ment in  the  wall,  conceding  that  it  stood  wholly  on  appellees'  lot, 
was  established,  which  included  the  right  to  repair  or  rebuild.  (3 
Kent's  Com.,  437,  13  Ed.) 

But  the  appellants  did  not  have  the  right  to  impose  a  new  or  an  ad- 
ditional servitude  by  virtue  of  the  easement  oi  the  particular  one 
connected  with  a  building  of  the  dimensions  of  the  old  one.  (Wil- 
ford V.  Gerard,  supra.)  When  appellants  built  on  the  additional, 
story  by  running  up  the  partition  wall  a  sufficient  height  to  form  one 
of  its  walls,  appellees,  with  full  knowledge  of  the  fact,  stood  by  with- 
out protest  pnd  suffered  it.  It  is  there  for  their  use  also.  It  does 
not  anpear  that  it  has  to  any  extent  damaged  the  old  wall,  or  im- 
paired appellees'  use  of  it  as  it  was  enjoyed  before.  Under  these 
^circumstances,  appellees  will  uDt  now.  be  heard  to  claim  compensa- 
*tIon  for  the  wall,  which  they  may  enjoy  in  common  with  appellant, 
and  which  has  cost  appellees  nrthing,  and  damaged  them  nothing. 

The  judgment  is  reversed,  with  directions  to  dismiss  the  petition. 


CITY    OF   OWENSBORO   v.    SINGLETON. 

(Filed  June  12,  1908— Not  to  be  reported.) 

Streets — Grades  of — Damage  to  Property  by  Grading — A  lot  owner 
is  not  entitled  to  recover  from  a  city  for  damage  to  his  lot  because 
of  the  original  grading  of  the  street,  where  the  grade  has  not  there- 
tofore been  fixed.     The  grade  of  the  streets  must  be  presumed  to  have 


776  HARDWICK,  8R.,  AC.  V.  KARN. 

been  taken  Into  consideration  when  the  land  was  dedicated  or  ac- 
quired by  condemnation.  The  case  of  City  of  Owensboro  y.  Hope,  3S 
Ky.  Law  Rep.,  ante,  is  conclusive  of  this  question. 

J.  A.  Dean  and  Geo.  W.  Jolly  for  appellant. 

W.  T.  Ellis,  C.  M.  Finn,  Miller  &  Todd  and  R.  W.  Slack  for  appelleel 

Appeal  from  Daviess  Circuit  Court. 

■  • 

Opinion  of  the  court  by  Judge  Hobson,  reversing. 

Mary  L.  Singleton  owns  a  house  and  lot  In  the  city  of  Owensboro, 
on  Crittenden  street,  between  Second  and  Third  streets.  The  city 
council  established  the  grade  to  be  cut  down  about  two  feet  in  front 
of  her  property.  The  street  was  constructed  upon  the  grade  thus 
established;  and  she  then  brought  this  suit  against  the  city,  charging 
that  her  property  was  very  much  injured,  from  the  fact  that  two  of 
her  shade  trees  were  destroyed;  that  two  others  were  practiciUy 
destroyed;  that  it  would  be  necessary  for  her  to  build  a  retaining 
wall  to  protect  her  lot;  and  that  even  with  this,  ingress  and  egress 
would  be  very  much  affected,  and  the  value  of  the  property  depre- 
ciated.. Her  lot  fronts  on  the  street  seventy-five  feet.  On  a  trial 
of  the  cuse  she  recovered  a  judgment  for  $425,  and  the  city  appeals. 

It  appears  from  the  record  that,  though  the  street  had  been  In  the 
city  for  a  number  of  years,  the  grade  of  the  street  had  not  been  es- 
tablished. In  City  of  Owensboro  v.  Hope,  108  S.  W.,  873,  33  Ky.  Law 
Rep.,  ante,  it  was  held  that  a  lot  owner  is  not  entitled  to  recover 
from  a  city  for  damages  to  his  lot  because  of  the  original  grading  of 
the  street  where  the  grade  has  not  heretofore  been  fixed;  as  the 
grade  of  the  streets  must  be  presumed  to  have  been  taken  into  con- 
sideration when  the  land  was  dedicated  or  acquired  by  condemna- 
tion. It  was  also  held  In  that  case  that  the  establishment  and 
maintenance  for  more  than  fifteen  years  of  improvements  on  lots 
adjacent  to  an  ungraded  street  did. not  affect  the  right  of  the  city 
to  establish  the  grade;  and  that  the  delay  of  the  city  to  fix  the  grade, 
did  not  estop  it  from  fixing  the  grade  when,  In  the  judgment  of  the 
council,  it  became  necessar>'.  That  case  seems  to  be  conclusive  here. 
It  is  true  that  the  street  in  this  case  has  existed  for  a  long  time: 
but  we  do  not  see  anything  in  the  evidence  to  take  the  case  out  of 
the  rule  laid  down  in  the  case  cited. 
•    Judgment  reversed  and  cause  remanded,  for  a  new  trial. 


HARDWICK,  SR..  &c.  v.  KARN. 
(Filed  June  12,  1908— Not  to  be  reported.) 

1.  Landlord  and  Tenant — One  who  takes  possession  from  a  teaant 
can  make  no  defense  against  the  landlord  which  the  tenant  could  not 
make. 

2.  Same — ^Equity — (28  Ky.  Law  Rep,  615.)  Hardwlck  was  awarded 
a  writ  of  possessiou  against  Smith,  his  tenant.  K.  can  not  take  pos- 
session of  the  property  from  Hardwick's  tenant  and  then  enjoin 
Hardwlck  from  enforcing  the  writ  of  possession  which  had  obtained 
against  the  tenant.  If  the  gift  by  K.  to  his  daughter  was  void  he 
may  assert  his  right  to  the  land  In  a  proper  action. 

Sweeney,  Ellis  &  Sweeney  and  W.  E.  Aud  for  appellants. 
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C.  S.  Walker,  Wilfred  Carrico  and  Lavega  Clements  for  appellee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  reversing. 

J.  B.  Kam  was  the  father  of  Eva  K.  Hardwlck.  When  she  married 
he  said  to  her  that  as  a  wedding  gift  she  might  then  have  and  take 
possession  of  a  tract  of  land  owned  by  her  mother,  then  dead,  and  In 
which  he  had  an  estate  for  life,  as  tenant,  by  the  courtesy,  Mrs. 
Hardwlck  being  the  only  child  of  her  mother.  At  that  time  the 
land  was  rented  to  C.  S.  Smith,  who  thereafter  rented  the  land  from 
iMrs.  Hardwlck  until  she  died,  In  the  year  1902.  After  her  death. 
Smith  refused  to  give  possession  of  the  land  to  her  husband  and 
child.  They  instituted  en  action  of  forcible  detainer  against  him 
and  recovered  judgment  in  the  magistrate's  court.  Smith  appealed 
to  the  circuit  court,  which  also  decided  against  him.  He  then  ap- 
pealed to  this  court,  and  the  judgment  was  afBrmed.  (Smith  v. 
Hardwlck,  28  Ky.  Law  Rep.,  615.)  After  the  judgment  of  the  circuit 
court  had  been  aflftrmed  in  this  court  a  writ  of  possession  was 
awarded  against  Smith.  Before  the  writ  was  executed,  J.  B.  Kam 
brought  this  suit  against  the  sheriff  and  Hardwlck,  alleging  that  he 
was  in  possession  of  the  property;  that  they  were  asserting  claim 
to  it  and  asked  that  his  title  be  quieted,  and  that  they  be  enjoined 
from  interfering  with  his  possession.  By  their  answer,  the  defendant 
set  up  the  proceeding  in  the  forcible  detainer  case  referred  to,  ana 
alleged  that  before  the  writ  of  possession  could  be  executed,  Kam 
procured  Smith,  the  tenant  of  Hardwlck,  to  surrender  possession  of 
the  place  to  him  and  placed  in  possession  of  the  property  one  Goff, 
as  his  tenant;  that  this  was  done  for  the  purpose  of  defeating  the 
judgment  rendered  in  that  case;  that  Kam  was  the  real  defendant 
in  that  case;  that  he  employed  counsel,  was  present  at  the  trial,  and 
directed  the  defense.  They  also  alleged  that  Karn  took  possesion 
of  the  property  by  collusion  with  Smith  and  thus  placed  it  In  the  pos- 
session of  Goff  as  his  tenant,  for  the  purpose  of  evading  the  judgment 
in  the  case  referred  to.  The  circuit  court  sustained  a  demurrer  to 
the  answer  and  entered  judgment  in  favor  of  Kam,  as  prayed.  From 
this  judgment  the  defendants  appeal. 

Smith  was  Hardwick's  tenant.  Having  entered  under  Hardwlck 
and  held  as  his  tenant,  he  can  not  deny  his  landlord's  title.  If  Kam 
got  possesion  from  Smith  he  stands  in  Smith's  shoes,  tie  who  takes 
possession  from  the  tenant  can  make  no  defense  against  the  land- 
lord which  the  tenant  could  not  make.  If  he  has  title  to  the  prop- 
erty he  may  assert  it  in  the  proper  proceeding.  But  he  can  not  force 
the  landlord  to  bring  an  action  of  ejectment  to  get  possession  from 
his  tenant.  The  possession  of  the  tenant  is  the  possession  of  the 
landlord,  and  he  who  enters  under  the  tenant  holds  as  the  tenant  holds. 
If  it  be  true  that  the  gift  by  Kam  to  his  daughter,  being  in  parole 
was  void  under  the  statute  of  frauds,  the  title  to  the  land  for  his  life 
is  Bti'll  in  him.  He  may  assert  h.is  rights  in  a  proper  action;  and 
when  he  so  asserts  his  rights,  any  equities  in  favor  of  his  daughter, 
or  those  cl&lming  under  her,  growing  out  of  improvements  to  the  prop- 
erty, or  the  like,  may  be  set  up;  but  Karn  can  not  take  possession 
of  the  property  from  Hardwick's  tenant,  and  then  enjoin  Hardwlck 
from  enforcing  the  writ  of  possession  which  he  had  obtained  against 
the  tenant. 

Judgment  is  reversed  and  cause  remanded,  with  directions  to  the 
circuit  court  to  overrule  the  demurrer  to  the  answer,  and  for  further 
proceedings  consistent  herewith. 
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LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  ROBBINS. 

(Filed  June  12,  1908— Not  to  be  reported.) 

Railroads — Pleading— Private  Crossings— (L.  &  N.  R.  R.  Co.  v.  Emer- 
son, 30  Ky.  Law  Rep..  1149,  for  the  facts  of  this  case.)  The  provis- 
ions of  the  Kentucky  Statutes,  relating  to  farm  crossings,  did  not 
have  the  effect  to  repe?!  the  provision  in  appellant's  charter  relat- 
ing to  such  crrssings.  The  petition  seems  sufficient  to  support  th« 
judgment;  it  does  not  appear  tbat  any  demurrer  was  filed  to  it, 
and  where  objection  is  made  that  a  private  statute  is  not  properly 
pleaded,  it  should  be  done  by  special  demurrer. 

Benjamin  D,  Warfleld,  Chas.  Carroll  and  Chas.  H.  Moorman  for  ap- 
pellant. 

J.  F.  Combs  and  Ben  Chapeze  fcr  appellee. 

Appeal  from  Bullitt  Circuit  Court. 

Opinicn  of  the  court  by  Judge  Nunn,  affirming. 

This  is  an  appeal  from  a  judgment  of  the  Bullitt  Circuit  Court  re- 
quiring appellant  to  provide  for  appellee  a  proper  wagon-way  across 
its  right  of  way  and  railroad  track,  so  as  to  enable  appellee  to  pass 
from  one  s!de  of  the  railroad,  where  a  part  of  his  land  is,  to  the  other, 
where  the  remainder  lies,  and  tor  the  sum  of  $130  in  damages  sus- 
tained by  him  on  account  o*  its  failure  to  provide  the  crossing  at 
the  time  he  first  made  sp plication  for  it  to  the  time  of  the  trial. 

The  facts  of  the  case  at  bar  are  the  same  as  those  in  the  case  of 
L.  &  N.  R.  R.  Co.  V.  Emerson,  30  Ky.  Law  Rep..  1149:  Thompson 
V.  L.  &  N.  R.  R.  Co.,  25  Ky  Law  Rep,  530;  Louisville  &  Nashville  R. 
R.  Co.  V.  Brooks.  25  Ky.  Law  Rep.,  1307,  and  L.  &  N.  R.  R,  Co.  t. 
Pittman,  21  Ky.  Law  Rep.,  1037.  The  opinion  in  the  case,  L  &  X.  R- 
R.  Co.  V.  Enjerson,  supra,  concludes  the  questions  raised  in  this  case, 
except  two.  The  first  is,  appellant  claims  that  the  petition  is  not 
sufficient  to  support  the  judgment.  It  was  alleged  in  the  petition  that 
it  was  the  duty  of  appellant,  under  the  provisions  of  its  charter,  to 
provide  him  a  wagon-way  so  that  he  could  cross  from  one  part  of  his 
farms  to  the  other  Appellant  relies  on  section  119,  of  the  Civil  Code, 
as  sustaining  this  position.     It  is  as  follows: 

"1.  Neither  the  evidence  relied  on  by  a  party,  nor  presumptions 
of  law,  nor  facts  of  which  judicial  notice  is  taken,  excepting  private 
statutes,  shall  be  stated  in  a  pleading. 

"2.  In  pleading  a  private  statute,  it  shall  be  sufficient  to  refer  to 
it  by  stating  its  title  and  the  day  on  which  it  became  a  law." 

Appellee  did  not  state  in  his  petition  the  title  of  appellant's  char- 
ter nor  the  day  on  which  it  became  a  law.  It  does  not  appear  In 
the  recrrd  that  any  demurrer  was  filed  to  the  petition  in  this  case; 
and  th  s  court,  in  the  ca^e  of  Rudd  v.  Deposit  Bank.  105  Ky.,  443.  de- 
cided that  an  objection  thit  a  private  statute  relied  on  was  not  prop- 
erly pleaded  should  be  made  by  special,  not  general,  demurrer.  In 
addition  to  this,  we  are  of  opinion  thit  this  section  of  the  Code  is 
not  applicable  in  a  case  like  this.  In  our  opinion,  it  was  not  necessary 
that  appellee  give  apellant  information  as  to  the  date  when  the  act 
creatine^  it  became  a  law.  nnr  the  title  of  the  act.  It  is  conclusively 
presumed  to  know  these  things.  The  section  of  the  Code  was  intended 
to  require  a  party,  whi  was  relying  upon  a  private  act,  to  give  the 
other  partv  notice  of  it.  when  the  other  party  is  not  presumably  fa- 
miliar with  or  connected  in  any  way  with  the  private  act. 

Appellant  filed  an  amended  answer  alleging,  in  substance,  that 
on  July  14,  1902.  it  by  its  board  of  directors,  accepted  the  provisions  of 
the  present  Constitution  of  the  State  and  filed  In  the  office  of  the 
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Secretary  of  State  these  resolutions  and  thereby  accepted  the  pro- 
visions of  the  Constitution:  and  it  is  contended  that  by  reason  thereof 
that  the  provisions  of  its  charter  requiring  it  to  construct  farm 
crossings  are  repealed,  and  the  provisions  of  the  General  Statutes  with 
relation  thereto  take  the  place  of  them.  In  our  opinion,  the  laws 
found  in  the  Kentucky  Statutes,  with  re'erence  to  farm  crossings, 
were  not  intended  to,  and  did  not  have,  the  effect  to  repeal  the  pro- 
visions of  appellant's  charter  referred  to.  Appellant  obtained  its 
right  of  way  through  the  State  by  virtue  of  its  charter,  It  received 
donations  of  right  of  way,  purchased  and  condemned  the  balance  of 
the  right  of  way  with  the  provision  in  its  charter  requiring  it  to 
construct  such  farm  crossings,  thus  entering  into  and  forming  a  part 
of  the  contract  by  which  it  obtained  the  right  of  way  upon  which  to 
construct  its  road.  This  was  an  inducement,  probably,  to  some  to 
give  right  of  way  and  induced  others  to  sell  at  a  less  price,  and  in  all 
prsbability  lessened  verdicts  In  cases  in  whfch  It  condemned  the 
right  of  way,  and  it  can  not  evade  this  liability  which  It  assumed 
when  it  accepted  its  charter. 
For  these  reasons  the  judgment  of  the  lower  court  is  affirmed. 


ADAMS  V.   COMMONWEALTH. 
(Filed   June   12,   1908 — To   be   reported.) 

1.  Criminal  Law — Pro  tem.  Commonwealth's  Attorneys — Appoint- 
ment— Statutory  Provisions — Discretion  of  Court — Under  sections  120 
and  127,  Kentucky  Statutes,  relating  to  the  appointment  of  a  pro 
tem.  attorney  in  the  absence  of  the  Commonwealth's  Attorney,  Held— 
Their  meaning  is  that  in  the  absence  of  both  the  Commonwealth's 
attorney  and  cunty  attorney,  or  when  both  are  of  kin  or  of  counsel 
for  the  accused,  the  circuit  judge  shall  appoint  a  Commonwealth's 
attorney  pro  tem.  whether  in  cases  of  felony  or  misdemeanor,  but 
In  the  absence  of  the  Commonwealth's  attorney,  when  the  county 
attorney  is  present,  the  circuit  judge  shall  not  appoint  such  pro  tem. 
attorney,  except  in  feljny  c?ses  he  may,  or  not,  appoint  such  pro 
tem.   attorney  in   his   discretion. 

2.  Same — (Presence  of  County  Attorney — Refusal  to  Appoint  Pro 
Tem.  Commonwealth's  Attorney — On  the  trial  of  one  indicted  for 
murder,  in  the  absence  of  the  Commonwealth  attorney,  it  was  not 
error  in  the  circuit  judge  to  refuse  to  appoint  a  pro  tem.  Common- 
monwealth's  attorney,  where  the  county  attorney  was  present  and 
took  an  active  part  in  the  prosecution,  though  employed  counsel 
was  permitted  to  close  the  argument  for  the  Commonwealth  before 
the  jury.  The  case  of  Keeton  v.  Commonwealth,  32  Ky.  Law  Rep., 
1164,  is  modified  so  far  as  it  conflicts  with  this  opinion. 

3.  Same — Employed  Counsel — Opening  and  Closing  Argument — This 
court  will  refuse  to  reverse  a  judgment  of  conviction  in  a  criminal 
case  upon  the  ground  that  employed  counsel  was  permitted  to  make 
the  opening  statement  and  the  closing  argument  where  It  appears 
that  the  trial  was  otherwise  properly  conducted  and  the  defendant's 
guilt  is  reisonably  certain. 

4.  Misconduct  of  Counsel — Admonition  of  Court  to  Jury — Effect — An 
improper  statement  made  by  the  county  attorney  to  the  jury,  which 
the  court  admonished  the  jury  not  to  consider,  can  not  be  considered 
on  appeal  as  prejudicial  to  the  defendant. 

Bethurum  &  Bethurum  for  appellant. 

Jas.  Breathitt  and  Tom  B.  McGregor  for  appellee. 
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Appeal  from  Rockcastle  Circuit  Court. 
Opinion  of  the  court  by  Judge  Settle,  affirming. 

Appellant  was  indicted  in  the  Rockcastle  Circuit  Court  for  the 
murder  of  William  Hays.  On  the  trial  the  jury,  by  their  verdict, 
found  him  guilty  of  voluntary  manslaughter  and  fixed  his  punishment 
at  confinement  in  the  penitentiary  eighteen  years.  Judgment  was 
thereupon  entered  in  conformity  to  the  verdict.  Appellant  was 
refused  a  new  trial  by  the  circuit  court,  and,  by  this  appeal,  seeks 
a  reversal  of  the  Judgment  of  conviction.  . 

Appellant  killed  Hays  by  shotting  him  with  a  shotgun  at  the  lat- 
ter's  residence.  Although  but  fifteen  years  of  age  at  the  time  of 
the  homicide,  appellant  had  become  greatly  infatuated  with  the  wife 
of  deceased,  who  was  twenty-five  years  of  age  and  the  mother  of 
three  children.  She  was  evidently  a  lewd  woman  and  had  maintained 
an  improper  Intimacy  with  appellant  for  at  least  a  year  before  the 
homicide.  She  had  twice  left  her  husband,  and  during  one  or  both 
of  these  separations,  became  an  inmate  of  a  bawdy  house.  By  cor- 
respondence and  assiduous  personal  attention  of  an  affectionate 
charncter,  she  fed  appellant's  passion  until  it  became  his  habit  to 
visit  her  two  or  three  times  a  week  for  a  year  before  he  killed  her 
husband.  During  and  between  such  visits  she  furnished  him  with 
cheap  novels  and  other  unwholesome  reading  matter,  of  the  "Buffalo 
Bill"  variety,  which  could  not  in  any  way  have  profitably  ministered 
to  h!s  intellectual  or  moral  growth. 

On  the  day  of  the  homicide  appellant,  gun  in  hand,  left  his  father's 
residence,  which  was  about  a  quarter  of  a  mile  from  that  of  deceased, 
and  a'ter,  as  he  claimed,  spending  two  hours  in  hunting  squirrels, 
reached  the  house  of  the  latter,  upon  entering  which  he  leaned  his 
loaded  gun  against  the  wall  by  the  door,  took  a  chair  near  by  and  ap- 
parently became  absorbed  in  the  contents  of  a  novel  which  Mrs. 
Hays  handed  him.  When  he  arrived  at  the  Hays'  residence  deceased 
was  engaged  in  gathering  corn,  but  soon  came  to  the  crib  lot  with 
a  l:>ad  and  called  to  his  wife  to  come  to  him.  She  obeyed  the  call. 
and,  after  a  short  conversation  with  her  husband,  returned  to  the 
room  where  appellant  still  sat  reading.  Telling  appellant  of  the 
presence  near  the  house  of  her  husband,  she  requested  him  to  go  to 
Another  room  and  remain  until  the  husband  left.  In  order  that  the 
latter  might  not  see  him;  but  appellant  failed  to  comply  with  her 
request.  In  a  short  time  deceased  went  into  the  house  and,  passing 
through  the  room  by  appellant,  without  speaking  to  him,  entered 
the  kitchen  and  there  deposited  his  coat  which  had  been  carried  on 
his  arm.  Again  coming  into  the  room  where  appellant  sat,  deceased 
said  to  him:  "Wolford  Adams,  this  is  my  house  and  none  of  yours;  you 
get  out  of  it."  Upon  completing  this  statement,  deceased  reached  a 
stove  used  for  heating  the  room,  and  bending  over  it,  proceeded  to 
warm  his  hands.  While  deceased  was  warming  his  hands  at  the 
stove  appellant  got  upon  his  feet,  seized  his  gun  and  shot  deceased 
in  the  jaw  and  neck.  The  latter  fell  to  the  fioor  and  Immediately 
expired.  When  shot  by  appellant  deceased  was  not  menacing  him 
in  any  way,  or  even  looking  at  him;  and  was  at  the  time  unarmed. 

Thus  far  we  have  given,  in  substance,  the  testimony  of  the  Com- 
monwealth which  was  furnished  by  Mrs.  Hays  and  two  of  her  chil- 
dren, one  eight  and  the  other  seven  years  of  age,  who,  besides  appel- 
lant, were  the  cnly  eye  witnesses  of  the  tragedy.  On  the  other  hand. 
appellant's  testimony  was  to  the  effect,  that  deceased,  upon  entering 
the  room,  cursed  his  wife  and  appellant;  that  at  this  juncture,  fearing 
an  attack  from  deceased,  and  intending  to  leave  the  room  to  avoid 
it,  appellant  picked  up  his  gun  which  deceased  attempted  to  grasp 
with  his  left  hand  and  take  from  him;  at  the  same  time  moving  his 
right  hand  toward  his  hip  pocket,  as  if  to  draw  a  weapon,  with  which 
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to  kill  him;   seeing  which  apellant  pointed  the  gun  at  deceased  and 
fired  In  his  necessary  self-defense. 

From  the  f cregoing  outline  of  the  evidence  it  will  bo  seen  that  of  the 
Commonwealth  conduced  to  prove,  that  in  shooting  deceased,  appel- 
lant was  guilty  of  willful  murder,  while  that  of  appellant  tended  to 
prove  that  the  shooting  was  excusable  on  the  ground  of  self-defense. 
It  may  be  remarked,  however,  that  the  fact  that  the  shot  from  ap- 
pellant's gun  entered  the  lower  side  face  and  neck  of  deceased, 
would  seem  to  support  the  testimony  of  the  Commonwealth's  wit- 
nesses, that  when  shot,  he  was  warming  his  hands  at  the  stove  and 
not  looking  at  appellant.  If,  as  claimed  by  appellant,  he  took  the 
life  of  deceased  to  save  his  own,  the  latter's  attack  upon  him  must 
have  been  provoked  by  jealousy  arising  from  apellant's  improper 
Intimacy  with  his  wife.  Upon  the  other  hand,  if  appellant  took  the 
life  of  deceased  without  justification,  jealousy  doubtless  furnished 
the  motive  for  the  homicide  and  the  act  was,  therefore,  murder,  be- 
cause maliciously  committed.  In  view  of  the  evidence  contained  In 
the  record  appellant  has,  in  our  opinion,  no  right  to  complain  of  the 
verdict.  His  youth,  and  the  fact  that  his  inexperience  had  made 
him  a  victim  of  the  arts  of  a  designing  woman,  no  doubt  appealed  to 
the  sympathy  of  the  jury  and  induced  them  to  find  him  guilty  of 
voluntary  manslaughter,  when  otherwise  they  would  have  found  him 
guilty  of  murder,  as  charged  in  the  indictment. 

We  will  only  consider  such  of  the  grounds  urged  in  the  circuit  court 
for  a  new  trial  as  are  now  relied  on  by  appellant  for  a  reversal  of  the 
Judgment  appealed  from.     The  errors  assigned  are  four  In  number. 

1st.  That  the  circuit  court  failed  to  appoint  a  Commonwealth's 
attorney  pro  tem.  to  act  in  behalf  of  the  Commonwealth  in  conducting 
appellant's  trial.  2d.  That  employed  counsel  was  Improperly  per- 
mitted to  make  the  closing  argument  to  the  jury.  3d.  That  the  county 
attorney  and  employed  counsel  were  allowed  to  make,  in  argument 
to  the  jury,  improper  and  inflammatory  statements,  that  were  preju- 
dicial to  appellant's  substantial  rights.  4th.  That  incompetent  evi- 
dence was  admitted  for  the  Commonwealth  in  rebuttal. 

As  to  appellant's  first  contention,  it  may  be  remarked,  the  record 
shows  that  the  regular  Commonwealth's  attorney  was  disqualified  to 
engage  in  the  prosecution  of  appellant  by  reason  of  his  employment 
by  the  latter,  before  his  election  as  Commonwealth's  attorney,  to 
defend  him  for  killing  deceased;  the  Commonwealth  was,  therefore, 
as  fully  deprived  of  that  officer's  services  in  appellant's  case  as  if  he 
had  been  absent.  Indeed,  in  contemplation  of  law,  he  was  absent. 
The  Commonwealth,  however,  was  represented  throughout  appellant's 
trial  by  the  county  attorney,  who  conducted  the  examination  in 
chief  of  the  State's  witnesses,  made  an  argument  to  the  jury,  and 
properly  performed  such  other  duties  as  are  required  by  law  to  be 
discharged  by  the  Commonwealth's  attorney. 

Section  120,  Kentucky  Statutes,  provides:  "In  the  absence  of  the 
Commonwealth's  attorney,  at  any  term,  or  part  of  a  term,  of  a  cir- 
cuit court,  the  judge  of  such  court  may  appoint  some  suitable  at- 
torney to  act  in  his  absence,  *  ♦  ♦  but  the  court  shall  not  appoint 
an  attorney  to  act  In  the  place  of  the  Commonwealth's  attorney  un- 
less he  and  the  county  attorney  are  both  absent,  or  of  kin  to  or 
counsel  for  the  accused,  except  in  cases  of  felony." 

This  section  contains  the  only  authority  conferred  by  the  law  of 
the  State  upon  the  circuit  judge  or  other  court,  to  appoint  a  Common- 
-wealth's  attorney,  pro  tem.  Section  127,  Kentucky  Statutes,  which  in 
part,  defines  the  duties  of  the  county  attorney,  provides:  "He  shall 
Attend  to  the  prosecution  of  all  cas€s  in  his  county  in  which  the 
Commonwealth  or  the  county  is  interested;  •  •  •  he  shall  also 
Attend  the  circuit  courts  held  In  his  county  and  aid  the  Common- 
^w^ealth's  attorney  in  all  prosecutions  therein,  and  in  the  absence  of 
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an  acting  Commonwealth's  attorney,  he  shall  attend  to  all  Common- 
wealth's t>usiness  in  said  courts." 

Considering  the  two  sections  quoted  as  one  (and  they  should  be 
so  read),  their  meaning  is  that  the  judge  of  the  circuit  court  sliall, 
in  the  absence  of  both  the  Commonwealth's  attorney  and  county 
attorney,  or  when  both  are  of  kin  ta  or  of  counsel  for  the  accused, 
appoint  a  Ccmmonwealth's  attorney  pro  tern,  to  perform  the  duties 
of  both,  whether  in  cases  of  felony  or  misdemeanor.  But  that  the 
Judge  shall  not,  though  the  Commonwealth's  attorney  be  absent  or 
of  kin  to  or  counsel  for  the  accused,  appoint  a  Commonwealth's  at- 
torney pro  tern,  when  the  county  attorney  is  present  and  not  of 
kin  to  or  of  counsel  for  the  accused,  except  In  cases  of  felony,  in 
which  event  he  may  appoint  a  Commonwealth's  attorney  pro  tern., 
but  is  net  bound  to  do  so;  the  appointment  being  discretionarv  with 
him. 

If  this  be  a  correct  interpretation  of  the  statute  in  question,  or 
which  we  have  no  doubt,  we  must  further  hold  that  the  failure  of 
the  circuit  court  to  appoint  a  Commonwealth's  attorney  pro  tern,  to 
represent  the  Commonwealth  in  appellant's  trial,  was  not  error.  The 
county  attorney  took  an  active,  if  not  the  leading  part,  in  the  pr^^se- 
cution.  The  record  manifests  the  ability  with  which  he  and  as- 
sociate counsel  conducted  the  case,  and  fails  to  indicate  that  in  deal- 
ing with  appellant's  substantial  rights,  either  was  less  than  ordinarily 
fair.  The  prosecution  was  not,  as  insisted,  wholly  turned  over  to  the 
control  of  counsel  employed  by  the  fr.ends  of  deceased  to  convict 
appellant.  It  does  not  appear  from  the  record  that  the  county  at- 
torney was,  at  any  stage  of  the  trial,  unmindful  of  his  duty,  or  of  the 
appellant's  rights. 

We  are  aware  that  much  may  justly  be  said  of  the  danger  of  en- 
trusting the  prosecution  of  criminal  cases  too  much  to  employed  coun- 
sel, and  we  do  not  mean  to  be  understood  as  holding  that  either  the 
courts.  Commonwealth  or  county  attorneys,  should  be  permitted  to 
turn  over  the  prosecution  of  criminals  to  those  who  are  under  no 
rosponsibility  to  the  State,  but  the  right  of  employed  counsel  to 
assist  in  such  cases  has  long  been  recognized,  and  their  assistance  m^iy 
be  accepted  by  "offlcial  prosecutors  of  the  Commonwealth  charged  wit:h 
the  duty  of  enforcing  the  law.  Obviously,  the  Commonwealth's  at- 
torney is  the  representative  of  the  State  in  all  prosecutions  for  viola- 
tions of  its  criminal  and  penal  laws,  but  under  the  law  the  countr 
attorrey  is  not  less  so.  and  his  responsibility  to  the  law.  the  courts 
and  the  people  is  just  as  great.  Both  should  be  honest,  fearless  and 
Impartial  in  the  performance  of  official  duty,  and  as  far  removed  from 
conniving  at  the  escape  of  the  guilty  from  punishment,  as  of  de- 
minding  a  conviction  that  would  be  unauthorized.  It  Is  true,  as 
claimed  by  counsel  for  appellant,  that  this  court,  in  Keeton  v.  Com- 
monweairh,  32  Ky.  Law  Rep..  11C4,  held  that  it  was  reversible  error 
for  the  trial  caurt  to  refuse  to  appoint  a  Commonwealth's  attorney, 
pro  tern.,  but  it  appears  from  the  opinion  that  the  county  attorney  was 
in  that  case,  permitted  by  the  court  to  turn  over  the  prosecution 
of  the  accused  wholly  to  counsel  employed  by  relatives  of  the  per- 
son whom  he  killed,  and  that  too,  over  the  objection  and  notwithstand- 
ing a  motion  of  the  accused  that  a  Commonwealth's  attorney  pro 
tem.  be  appointed.  Tpon  the  facts  of  that  case,  we  are  yet  cf  opinion 
that  the  trial  coirt  abused  its  discretion  in  refusing  to  appoint  a  suit- 
able attorney  to  act  in  the  place  of  the  Commonwealth's  attorney: 
but  in  discussing  generally  the  power  of  the  judge  of  the  circuit  court 
to  make  such  appointment  the  opinion  in  some  measure  misin- 
terpreted section  120,  Kentucky  Stafutes.  and  entirely  overlooked  sec- 
tion 127,  relating  to  the  duties  to  be  performed  by  county  attorneys 
in  the  circuit  court.  The  opinion  in  Keeton  v.  Commonwealth,  supra, 
is  now,  therefore,  modified  to  the  extent  that  it  conflicts  with  the 
conclusion  herein  expressed. 
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The  second  contention  of  appellant  is  not  well  taken.  This  court 
will  refuse  to  reverse  a  judgment  of  conviction  in  a  criminal  case 
upon  the  ground  that  employed  counsel  was  permitted  to  make  the 
opening  statement  or  close  the  argument  if  it  appears,  as  in  this 
case,  that  the  trial  was  otherwise  properly  conducted  and  the  defend- 
ant's guilt  is  reasonably  certain.  (Bennyfield  v.  Commonwealth,  13 
Ky.  Law  Rep.,  446;  Roberts  v.  Commonwealth,  94  Ky.,  449.) 

The  third  contention  of  apellant  is  likewise  untenable.  The  state- 
ments of  the  county  attorney  in  argument  in  regard  to  the  peaceable 
chaiacter  x>f  deceased,  while  not  strictly  within  the  record,  was  not 
mere  improper  than  the  statements  made  in  argument  by  appellant's 
counsel  imputing  to  deceased  a  character  for  violence  not  shown  by 
the  evidence.  The  county  attorney  was  responding  to  this  statement. 
What  he  said  should  have  been  omitted,  but  the  court's  failure  to 
exclude  it  was  not  prejudicial  error.  The  further  complaint  of  ap- 
pellant that  employed  counsel,  in  argument  to  the  jury,  said:  The  chil- 
dren (itie:.ning  the  children  of  deceased,  used  as  witnesses  for  the 
Commonwealth)  testified  before  the  coroner's  j^ury  and  could  have  been 
contradicted  by  members  of  that  jury  if  their  testimony  on  the  trial 
of  appellant  differed  from  that  given  by  them  before  the  coroner, 
can  not  be  sustained,  because  the  statement  was  excluded  by  the 
court  and  the  jury  given  to  understand  that  they  were  not  to  consider 
it,  therefore,  it  could  not  have  been  prejudicial  to  appellant. 

The  fourth  contention  relating  to  the  admission  for  the  Common- 
wealth of  evidence  in  rebuttal,  is  equally  untenable.  The  testimony 
was  furnished  by  several  witnesses  and  was  as  to  the  election  of  the 
body  of  deceased  immediately  after  the  killing;  location  of  blood 
spots,  and  the  fact  that  no  arms  were  found  upon  his  person.  Much 
of  this  testimony  might  have  been  introduced  in  chief,  but  it  was  made 
necessary  and  competent  in  rebuttal  by  the  testimony  of  appellant, 
which  brought  out  new  particulars  as  to  these  matters,  and,  besides, 
differed  in  many  material  respects  from  that  of  other  witnesses  in- 
troduced in  chief  by  the  Commonwealth.  The  testimony  in  question 
was  properly  admitted.  The  instructions  aptly  presented  all  the  law 
of  the  case. 

Being  satisfied  that  the  record  is  free  from  prejudicial  error,  and 
that  appellant  had  a  fair  trial,  the  judgment  is  affirmed. 


MILAM,  &c.  V.  STANLEY,  &c. 
(Filed  June  12,  1908— To  be  reported.)  ™— 

1.  Wills — Letter  of  Father  to  Daughter — Anticipation  of  Death — 
Probation  as  Will — A  letter  written  in  jail  by  a  prisoner  who  was 
under  sentence  to  be  hanged,  to  his  four  daughters,  three  days  be- 
fore his  execution,  in  which  he  said  that  he  "wanted  to  make  a  deed 
to  two  of  them  (naming  them)  to  a  certain  house  and  lot  because 
they  had  attended  to  their  mother  so  good,"  was  properly  admitted 
to  probate  as  the  will  of  the  deceased  father. 

2.  Wills — Testamentary  Paper — Situation  and  Intention  of  Maker — 
In  determining  whether  a  paper  is  testamentary  or  not  the  court 
will  look  not  only  at  the  language  of  the  instrument,  but  at  the  situ- 
ation of  the  maker  and  at  his  intention. 

S.  J.  Browning  for  appellants. 
Geo.  S.  Hardy  for  appellees. 
Appeal  from  Logan  Circuit  Court. 
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Opinion  of  the  court  by  Judge  Hobson,  aflarming. 

W.  R,  Fletcher  .was  convicted  in  the  Logan  Circuit  Court  of  rape 
and  sentenced  to  be  hung.  He  appealed  to  this  court,  where  the 
judgment  was  affirmed.  He  applied  to  the  Governor  for  clemency 
and  his  application  was  denied.  The  date  of  his  execution  was  fixed 
f/r  February  15,  1907.  On  February  12,  1907,  he  wrote  the  following 
letter: 

"My  Dear  Loving  Daughters: 

*'I  guess  my  last  hope  is  gone.  I  don't  w^ant  you  all  to  grieve  after 
me  for  I  think  I  will  be  better  off  than  to  be  In  jail,  for  I  think  I  am  pre- 
pared to  go  end  want  to  ask  one  thing  of  you  all  is  to  meet  me  in 
heaven.  Jennie,  Lula  and  Bettie  and  Mary,  I  want  you  to  under- 
stand that  I  am  as  inntjcent  of  the  charge  which  I  have  to  die  for 
as  an  angel  in  heaven,  and  it  does  me  good  to  know  that  God  knows 
that  I  am  not  guilty.  Jennie,  tell  John  to  see  that  my  body  is  taken 
hoime  and  buried  in  our  own  graveyard,  and  get  Stinson  to  preach 
my  funeral.  Tell  him  I  am  at  rest.  I  want  to  make  you  and  Lula 
a  deed  to  that  house  and  lot,  and  I  don't  want  you  and  her  to  ever 
have  any  trouble  over  it.  Jennie,  I  don't  do  this  because  I  think 
more  of  you  and  Lula  than  I  do  of  Mary  and  Bettie,  but  I  do  It  because 
you  both  attended  to  your  dear  old  mother  so  good.  I  hope  to  soon 
meet  her  in  heaven.  Jennie,  Mary  has  got  enough  of  my  money  to  bury 
me,  I  guess.     So  this  is  from  your  loving  father, 

"W.  R.  FLETCHER. 

"To  Jennie  and  Lula,  may  God  bless  you  all,  is  my  prayer. 

'Yours, 

'W.  R.  P." 


He  was  executed  on  February  15,  and  afterwards  the  letter  was 
offered  for  probate  as  his  will.  The  appeal  before  us  is  prosecuted 
frjm  the  judgment  of  the  circuit  court  admitting  the  paper  to  probate. 
It  is  insisted  that  the  paper  is  not  testamentary  in  character;  that 
it  only  indicates  an  intention  to  make  Jennie  and  Lula  a  deed  to  the 
house  and  lot,  and  that  the  deceased  having  died  without  executing 
this  intention  by  making  a  deed,  the  paper  can  not  be  probated  as 
a  will. 

In  determining  whether  the  paper  is  testamentary  or  not  the  court 
will  ltx)k.  not  only  at  the  language  of  the  instrument,  but  at  the  situa- 
tion of  the  maker  and  at  his  intention.  W.  R.  Fletcher  knew  when 
he  wrote  this  paper  that  he  waa  to  die  on  February  15.  His  last  hope 
o.f  life  was  gone,  and  kowing  that  he  was  to  die  on  the  fifteenth, 
lie  wrote  this  letter  to  his  daughters.  The  letter  shows  on  its  face 
that  it  is  inartificially  written;  but  his  meaning  is  sufficiently  ap- 
parent. He  did  not  have  in  mind  that  he  was  thereafter  to  make 
his  daughters  a  deed  to  the  house  and  lot.  What  he  had  in  mind 
was  that  he  wished  them  to  have  the  house  and  lot,  and  not  to  have 
pny  trouble  over  it;  for  he  added,  "I  don't  do  this  because  I  think 
more  of  you  and  Lula  than  I  do  of  Mary  and  Bettie,  but  I  do  it  because 
you  both  attended  to  your  dear  old  mother  so  good."  These  words 
show  that  he  had  In  mind  not  something  that  he  was  going  to  do, 
but  something  he  was  then  doing.  In  other  words,  they  show  that 
he  intended  them  to  have  the  house  and  lot  by  yirtue  of  the  letter 
he  was  then  writing,  and  not  by  virtue  of  some  Instrument  he  was 
thereafter  to  write.  A  will  may  be  in  any  form.  The  wQrds  In  which 
the  intention  of  the  testator  is  expressed  are  immaterial  it  if  suf- 
ficiently appenrs  from  the  instrument  that  he  was  making  a  dispo- 
sition of  his  property  testamentary  in  character.  In  Clark  v.  Ran- 
some.  60  Cal.,  595,  the  following  note  written  In  expectation  of  death 
was  probated  as  a  will,  "Dear  Old  Nance:  I  wish  to  give  you  my 
watch,  two  shawls,  and  also  $5,000.    Your  old  ^friend,  B.  A.  GKwdoa." 
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In  Beyers  y,  Hofle,  48  Am.  Rep.,  89,  the  decedent  wrote  on  the  back 
of  a  business  letter,  addressed  to  a  man  and  his  wife,  the  following, 
addressed  to  the  wife:  "After  my  death  you  are  to  have  $40»000.  This 
you  are  to  'have,  will  or  no  will.  Take  care  of  this  until  'my  death." 
in  Hunt  V.  Hunt.  17  Am.  Dec.,  438,  the  decedent  endorsed  on  the 
back  of  a  note,  these  wards:  "If  I  am  not  living  at  the  time  this 
note  is  paid,  I  order  the  contents  to  be  paid  to  A.  H."  He  died  before 
the  note  wad}  paid.  In  Pickle  v.  Snepp,  49  Am.  Rep.,  449,  the  instru- 
ment was  in  form  a  promissory  note;  in  all  these  cases  the  papers 
were  probated  as  a  will.  Indeed  the  general  rule  is  that  an  instru- 
ment' is  a  will  if  properly  executed  whatever  its  form  may  be,  If  the 
Intention  of  the  maker  to  dispose  of  his  estate  after  his  death  is  suf- 
ficiently -manifested.     (Babb  v.  Harrison,  70  Am.  Dec.,  203.) 

Under  these  principles  the  circuit  court  properly  admitted  the 
paper  to  probate  as  th^  jfill  of  W.  R.  Fletcher. 

Judgment  afflrmsicl.  \<' 


SWARTWOOD'S  GUARDIAN,   &c.   v.   LOUISVILLE  &  NASHVILLE 

RAILROAD  CO.,  &c. 

(Filed  June  12,  1908 — ^To  be  reported.) 

1.  Railroads — Children  Stealing  Rides — ^Legal  Duty  of  Company — 
Actional  Negligence  —  There  ie  no  legal  duty  dcrvolving  on  rail- 
roads to  prevenit  children  of  tender  years  from*  stealing  rides  by 
jumping  on  passing  trains  in  cities  or  towns.  Where  &ere  is  no 
legal  duty  there  can  be  no  actional  negligence. 

2.  Same — Trespassers — ^Duty  Owing  to  Company — All  persons  who 
venture  upon  a  railroad  train  unbidden  by  the  company  and  unknown 
to  it,  do  so  at  their  own  peril,  land  a9  tihey  have  no  right,  tihe  company 
owes  them  no  duty  in  such  cases.  This  rules  applies  without  re- 
spect to  the  age  or  condition  of  the  trespasser. 

3.  Invitation  to  Children  to  Flay  on  Lot — Stealing  Rides — ^Proximate 
Cause  of  Injury — The  fact  that  a  railroad  company  had  a  pile  of 
sand  on  an  open  lot,  near  its  track,  on  which  children  sometimes 
played,  does  not  render  the  company  liable  to  damages  in  an  action 
by  a  child  who  ran  from  the  sand  pile  and  jumped  on  a  i>assing  train 
to  steal  a  ride  and  was  thereby  injured.  The  sand  pile  had  no  con- 
nection with  the  injury,  and  was  not  the  proximate  cause  of  it. 

B.  F.  Graziani  for  appellants. 

Benjamin  D.  Warfield,  S.  D.  Rouse,  John  Galvin  and  Maurice  Gal- 
vin  for  appellees. 

Appeal  fiom  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  CRear,  affirming. 

The  question  for  decision  in  this  case  is,  whether  railroad  com- 
panies, wh:se  lines  traverse  cities  and  towns,  or  other  populous 
communities,  must  maintain  a  lookout  for  children  who  are  in  the 
habit  of  jumping  on  and  off  the  cars  while  in  motion,  although  the 
railroad  people  did  not  know  that  the  particular  child  who  might  be 
In juied  by  such  practice,  was  in  fact  upon  its  cars;  and  to  provide 
against  such  injuries. 

The  petition  in  this  case,  which  was  held  bad  on  demurrer,  al- 
le^ed  that  the  infant  plaintiff,  aged  eight  years,  was  attracted  to  ap- 
pellee's trains  in  the  city  of  Covington,  by  other  children  jumping 
on   and   off  the  cars   while  in  motion,  stealing  rides,  and  that   the 
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defendants  were  aware  of  the  practices  of  such  children  at  that  p<Hnt; 
that  a  watchman  of  the  appeHees,  whose  duty  it  was  to  lower  and 
raise  a  nearby  gate  across  a  street  railroad  intersection,  also  knew 
of  the  practice  of  the  children,  but  on  the  occasion  of  the  plaintiiTs 
Injury,  took  no  precaution  to  learn  whether  he  was  on  the  train  or 
not;  that  plaintiff,  following  the  practice  of  ^^tue  other  children,  and  in 
attempting  to  jump  on  one  of  the  moving  cars,  slipped  and  fell  beneath 
it,  thereby  having  a  fcot  cut  off.  It  is  not  charged  tiiat  the  defend- 
ants knew  that  plaintiff  was  attempting  to  make  his  perilous  try  at 
the  time  ihe  did  it,  or  <that  defendants  neglected  to  use  any  preoaution 
to  save  him  from  injury  after  discovering  his  peril.  So  the  ques- 
tion comes  down  to  the  point  stated  in  the  beginning  of  this  oi^nion. 

It  is  a  fact  of  which  we  all  know  that  railroads  traverse  streets 
■and  lots  in  our  cities  on  their  grade;  that  there  is  little  or  no  protec- 
tion against  trespassing  upon  the  railroad  tracks;  that  children  and 
others  do  so  in  spite  of  the  well  known  danger  of  the  practice.  The 
Legislature  has  not  taken  action  to  require  railroad  companies  or 
the  cities  to  maintain  barriers  against  such  trespassers.  The  habit  of 
such  trespassing,  including  perhaps  the  childish  tendency  and  practice 
of  clambering  on  to  the  moving  cars  to  get  'a  short,  free  ride,  is  well 
known  also  to  everybody,  including,  of  course,  the  railroad  people.  If 
the  operators  of  the  train  know  of  the  actual  presence  of  such  tres- 
passers— for  such  they  are — they  are  required,  by  the  humaneness  of 
the  law,  not  to  Injure  them  if,  with  the  means  at  their  command,  they 
e.n  avoid  doing  so.  Nor  will  the  inconvenience  and  annoyance  en- 
tailed be  counted.  The  courts  have  never  gone  further  than  that. 
The  Legislature  may,  but  it  has  not.  Any  other  rule,  particularly  the 
one  contended  for  by  appellant,  would  require  practically  that  such 
railroads  should  x)olice  all  their  lines  and  vehicles  in  such  cities  and 
towns  in  anticipation  of  the  dangers  to  thoughtless  and  heedless  j>er- 
eons. 

Because  of  their  inexperience  and  childish  instincts,  infants  of  ten- 
der years  are  not  always  held  to  the  same  strict  accountability  as 
adults  in  such  matters.  The  latter  are  charged  with  their  own  negli- 
gence in  willfully  going  into  such  perilous  places,  without  right  to  do 
so.  But  even  if  they  were  net  negligent,  as  for  example,  if  they  were 
insane,  the  rule  would  not  be  different.  So  the  rule  is  not  based  en- 
tirely upon  the  negligence  or  even  wrong  of  the  so-called  trespasser. 
Rather,  the  reason  a  recovery  is  denied  is  because  the  railroad  com- 
pany has  not  been  legally  negligent  of  any  duty  it  owed  to  such  person. 
Without  legal  duty  there  can  not  be  actionable  negligence.  The  duty 
is  not  owing  because,  as  such  person  had  not  the  right  to  be  at  the 
place,  his  presence  need  not  be  expected,  and  need  not  therefore  be 
provided  against.  I't  is  true  it  is  known  -that  such  trespasses  are 
probable.  But  they  are  sporadic.  The  railroads  are  required  to  serve 
the  public  by  running  their  trains  over  their  tracks;  they  are  held  to 
a  rather  strict  accountability  in  many  matters  connected  therewith. 
To  require  this  additional  duty  would  be  to  put  railroad  operations  be- 
neath the  rights  of  trespassers  upon  the  railway  tracks.  It  would  be 
hard,  If  not  Impracticable,  to  draw  a  line  between  willful  trespassers 
and  those  of  other  degrees;  or  between  those  who  trespass  In  towns 
and  those  who  trespass  in  the  country.  Both  quarters  are  alike  sub- 
ject to  the  practice,  though  with  varying  frequency.  Hence  no  dis- 
tinction is  recognized  as  existing  with  respect  to  such. 

The  courts  have  gone  as  far  as  seems  allowable  within  the  princi- 
ples of  the  common  law,  in  applying  the  doctrine  of  liability  to  tech- 
nical trespassers;  where,  for  example,  the  public  uses  a  railroad  as  a 
street  or  passway  for  such  time  and  with  such  frequency  as  to  show, 
with  reasonable  certainty,  that  they  are  present  at  all  times,  the 
raUroad  company,  by  its  acquiescence  seemingly  assenting  to  and 
inviting  such  use,  the  traveler  is  not  deemed  a  trespasser;  or  if  he 
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is,  the  company  Is  charged  with  notice  of  the  fact  of  his  presence. 
It  may  be  thought  harsh  and  arbitrary  to  draw  a  line  between  such 
a2id  children  who  are  aUowed  to  habitually  trespasis  on  the  mow- 
ing cars.  But  the  line  must  of  necessity  be  drawn  somewhere.  And 
where  the  gradation  becomes  shadowy  and  indistinct  it  may  appear 
that  the  line  is  drawn  arbitrarily.  But  it  is  not  so  in  this  instance. 
A  very  practical  difiTerentiation  exists  logically.  The  public — which 
of  course,  includes  everybody — ^may  obtain  an  easement  in  land  by 
prescription.  The  ravticular  land-  thereby  is  dedicated  to  the  public 
use.  Aa  lailroads  do  run  upon  streets  6f  cities,  it  is  not  inconsistent 
that  stieets  may  be  opened  up  along  the  railroad  track.  If  the  rail- 
road, in  fact,  so  dedicaites  its  track  in  a  city,  or  tallows  it  to  be  so 
used  for  such  a  length  of  time  aa  that  the  public  right  aittaches,  as  if 
there  had  been  such  dedication,  then  the  public  are  there  as  a  matter 
of  right;  or,  at  least,  the  railroad,  because  of  its  acquiescence  and 
seeming  inyitation,  will  not  be  heard  to  deny  it.  Its  duty  in  that 
event  is  to  maintain  a  lookout  for  such  persons,  knowing  they  are 
probably  pienent;   and  to  take  precautions  against  injuring  them. 

But  thifif  rule  of  presumptive  dedication  does  not  apply  as  to  sparse- 
ly settled  stations,  or  where  the  use  is  comparatively  infrequent  and 
without  semblance  of  an  assertion  of  a  public  right. 

These  rules:  obtain  without  any  respect  to  the  ages  or  mental  con* 
ditious  of  thos^.*  ming  such  ways. 

Now  as  to  the  cars,  there  is  no  such  thing  as  the  public's  acquiring 
a  right  16  use  them  by  prescription.  There  is  no  precedent  for  such 
a  claim  and  no  principle  in  law  analogous  to  it.  All  who  venture, 
unbidden  by  the  company,  and  unknown  to  it,  upon  its  trains,  do  so 
at  their  cwn  peril,  as  they  can  have  no  right,  and  the  company  there- 
fore, owes  them  no  duty,  in  such  case.  This  rule  also  applies  from 
the  very  necessity  of  the  matter,  without  respect  to  the  age  or  con- 
dition of  tLe  trespasser.  For  the  court  must  deal  with  the  question 
firs:  of  legal  duty,  not  compassionable  innocence. 

Counsel  for  appellant  cites  and  relies  upon  Louisville  &  Nashville 
Railroad  Company  v.  Popp,  96  Ky.,  103;  Branson's  Adm'r  v.  Labrot, 
81  Ky.,  638,  and  a  line  of  cases,  known  as  the  Turntable  Cases."  In 
L.  ft  N.  R.  R.  Co.  V.  Popp,  supra,  the  injured  child,  was  known  to  be 
on  the  car  by  the  trainmen,  when  they  bumped  other  cars  against 
it  so  violently  and  negligently  as  to  throw  the  plaintiff  off  and  hurt 
him.  The  principle  on  which  the  recovery  was  allowed  in  that  case 
is  one  firmly  fixed,  namely,  the  known  presence  of  a  trespasser  im- 
poses the  duty  on  the  trainmen  to  use  care  not  to  injure  him.  They 
have  the  right  to  eject  him  because  he  is  a  trespasser,  but  not  to 
kill  or  maim  him. 

Branson  v.  Labrot  supra,  rests  on  the  same  principle  a«  the  turn- 
table cases,  namely,  the  negligent  leaving  upon  one's  lands,  unguard- 
ed, dangerous  contrivances  attractive  to  children,  whereby  they  are 
lured  on  to  the  real  property  of  the  negligent  owner  and  sustain  in- 
jury. But  that  principle  has  not  a  place  here.  The  cars  were  not 
left  in  unguarded  lots,  but  were  being  used  in  the  only  way  the  con- 
ditions permitted  them  to  be  used  at  that  time  and  place. 

So  far  we  have  discussed  this  case,  omitting  to  mention  another 
allegation  of  the  petition  which  appellant  seems  to  place  some  stress 
upon,  as  supporting  a  right  to  recover  in  this  action;  that  is,  it  is 
alleged  that  on  an  open  lot  owned  by  defendants,  adjacent  to  their 
track,  where  the  injury  occurred,  defendants  had  placed  a  pile  of 
sand  and  left  it  unguarded,  which  was  attractive  to  children,  and  did 
attract  them  and  the  plaintiff  to  that  point  to  play;  that  whilst  they 
were  there,  the  train  came  along,  wlien  plaintiff  left  the  sand  pile 
and  atempted  to  board  the  cars.  The  allegation  as  to  the  sand  is 
wholly   redundant.    The   sand   had   no   connection   with   the   injury. 
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and  was  not  a  proximate  cause  of  It.  If  the  plaintiff  had  been  injured 
by  the  sand,  or  by  rolling  or  slipping  from  it  under  the  train,  and 
thereby  got  hurt,  a  different  question  would  be  presented.  But  such 
was  not  the  fact. 

We  are  of  the  opinion  that  the  ruling  on  the  demurrer  was  without 
error,  and  the  judgment  must  be  affirmed. 


EVANS  V.  COOK,  &c. 
(Filed  June  16,  1908 — Not  to  be  reported.) 

1.  Passway — Long  Use — Evidence  to  Establish — ^Burden  of  Proof — 
The  law  is  now  well  settled  In  this  State  that,  where  the  use  of  a 
passway  extends  over  a  long  period  of  years,  very  slight  evidence  will 
be  sufficient  to  show  that  it  was  enjoyed  as  a  matter  of  right,  and 
when  the  proprietor  undertakes  to  close  it  the  burden  is  on  him  to 
show  that  the  use  wae  merely  permissive  and  not  a  cladm  of  right. 

2.  Same — Obstruction — (Erecting  Gates — Points  of  IDntry  and  Exit — 
Failure  to  Show — Statutory  Fine — Where  gates  were  erected  across 
a  passway  that  has  been  used  and  clidmed  as  a  matter  of  right  for 
more  than  fifteen  years  by  the  public,  the  burden  is  on  the  owner  of 
the  land  through  which  it  runs  to  show  that  they  were  erected  at  the 
points  where  it  enters  and  leaves  his  premises  and  failing  to  do  this 
the  gates  are  an  obstruction,  for  which  he  is  liable  to  a  fine  under 
Kentucky  Statutes,  section  4354. 

Porter  &  Sandldge,  Duff  &  Hutcherson,  J.  W.  Compton  and  J.  R. 
Beauchamp  for  appellant. 

Baird  &  Richardson  for  appellees. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  by  William  Rogers  Clay,  Commissioner,  affirm- 
ing. 

Appellant,  R.  V.  Evans  was  tried  and  fined  in  the  Metcalfe  county 
court  for  obstructing  a  passway  by  erecting  gates  across  same.  There- 
after he  Instituted  this  action  to  enjoin  the  collection  of  the  fine  and 
further  threatened  prosecution. 

By  section  4354,  Kentucky  Statutes,  it  is  made  an  offense  to  ob- 
struct a  passway.  The  fine  that  may  be  imposed  for  the  offense  is  ten 
dollars.  The  county  judge  had  jurisdiction  to  try  the  offense  herein. 
While  it  Is  true  that,  in  the  case  of  Trustees  of  Louisville  v.  Gray, 
1  Lltt.,  146,  this  court  enjoined  the  collection  of  a  fine  where  the 
question  of  title  to  real  estate  was  involved,  that  decision  was  ren- 
dered prior  to  the  enactment  of  section  285,  of  the  Code.  The  latter 
section  provides  that  an  injunction  to  stay  proceedings  on  a  judg- 
ment shall  not  be  granted  in  an  action  brought  by  the  party  seeking 
the  injunction,  in  any  other  court  than  that  in  which  the  judgment 
was  rendered.  Under  this  section,  it  has  been  held  that,  where  an 
action  is  brought  to  stay  proceedings  on  a  judgment  in  a  justice's, 
county  or  quarterly  court,  it  must  be  brought  in  the  court  which  ren- 
dered the  judgment.  (Davis  v.  Davis,  10  Bush,  274;  Neeters  v.  Cle- 
ments, &c.,  12  Bush,  359.)  As  this  proceeding  was  brought  in  the 
circuit  court,  and  not  in  the  county  court,  the  former  properly  held 
that  the  collection  of  the  fine  imposed  could  not  be  enjoined.  As 
the  petition,  however,  seeks  to  restrain  further  threatened  prosecu- 
tions, and,  as  this  court  has  held  that  where  the  offense  concerns 
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property,  the  title  to  which  is  iavolyed,  a  court  of  equity  will  restrain 
prosecutions  until  the  question  of  title  is  determined  (Trustee  of  Louis- 
ville V.  Gray,  supra;  Shinkle  v.  City  of  Covington,  &c.,  83  Ky.,  420), 
it  will  be  necessary  to  consider  the  record  and  the  points  raised  by 
appellant. 

In  the  first  place,  appellant  contends  that  the  alleged  passway  was 
never  established  by  an  order  of  court,  or  dedicated  to  the  public 
and  that  it  is  not  an  offense  to  obstruct  a  pathway  not  so  established 
or  dedicated.'  In  this  construction  of  the  statute,  counsel  are  in  er- 
ror, for  this  court  has  distinctly  held  that  there  is  nothing  In  the  sec- 
tion referred  to  which  limits  its  application  to  a  passway  established 
by  order  of  the  court.  It  applies  to  all  passways  which  have  been 
legally  established  by  the  acts  of  the  parties  or  by  the  act  of  law. 
The  purpose  is  to  prevent  the  obstruction  of  such  ways  when  once 
opened  by  the  wrongful  acts  of  others.  (Hughes  v.  Holbrook,  32  Ky. 
Law  Rep.,  1210;  Miller.  &c.  v.  Pettlt,  Id.,  337.) 

Counsel  for  appellant  contend  that  the  proof  shows  that  neither 
the  prosecuting  witness,  W.  B.  Cook,  nor  the  public  had  any  right 
of  passway  through  appellant's  land,  and,  even  if  they  had,  the  con- 
struction of  gates  by  appellant  did  not  constitute  an  obstruction  of 
the  passway.  The  evidence  of  all  the  witnesses  in  this  case  shows 
that  there  has  been  a  well-defined  passway  across  appellant's  land 
for  a  period  of  more  than  thirty  years.  This  passway  extends  not 
only  across  appellant's  land,  but  over  the  lands  of  the  prosecuting 
witness,  W.  B.  C^ok,  the  farm  which  now  consists  of  two  tracts  for- 
merly belonging  to  the  father  of  appellant.  Upon  the  death  of  the 
father,  appellant  obtained  the  farm  now  owned  by  him,  while  the 
other  portion  of  the  farm  went  to  his  brother,  who,  about  fourteen 
years  prior  to  the  institution  of  this  action,  sold  the  same  to  appel- 
lee. Cook.  The  law  is  now  well-settled,  that,  if  the  use  of  a  passway 
extends  over  a  long  period  of  years,  very  slight  evidence  will  be  suffi- 
cient to  show  that  it  was  enjoyed  under  a  claim  of  right;  and  when 
the  proprietor  undertakes  to  close  a  passway,  the  burden  is  on  him 
to  show  that  the  use  was  merely  permissive,  and  to  explain  away 
the  presumption  that  its  uninterrupted  enjoyment,  for  more  than 
fifteen  years,  was  not  exercised  as  a  claim  of  right.  (Smith  v.  Pen- 
nington, &c.,  supra.)  Not  a  single  witness  testified  that  the  use  by 
appellee  Cook,  and  his  vendors,  or  by  the  public  in  general,  was  ever 
pel  missive.  There  can  be  no  doubt,  therefore,  that  appellee  and 
others  had  a  right  of  passway  over  appellants  land. 

The  next  question  is  whether  the  erection  of  the  gates  constituted 
an  obftriiction  of  the  passway.  This  court  has  frequently  recognized 
the  right  of  the  owner  of  the  premises,  through  which  a  passway  ex- 
tends, to  erect  gates  at  the  points  where  the  passway  enters  and 
leaves  his  land.  CSmith  v.  Pennington,  &c,,  supra;  Maxwell  v.  Mc- 
Atee.  9  B.  Mon.,  20;  23  Am.  &  Eng.l  Ency.  of  Law,  page  34.)  As  the 
burden  of  proof  was  on  appellant,  it  was  necessary  for  him  to  show 
that  the  gates  erected  by  him  were  at  points  where  the  passway  enters 
and  leaves  his  iremiee:?.  The  proof  utterly  fails  to  show  the  exact 
location  of  the  gates;  indeed,  from  the  language  used  by  appellant, 
we  ar-j  inclined  to  the  opinion  that  the  gates,  as  ?i  matter  of  fact, 
were  not  cMistiucted  at  poims  where  the  way  enters  and  leaves  his 
premises.  If.  as  a  matter  of  fact,  apoell.int  had  constructed  gates 
at  such  points,  such  action  on  his  part  wcrjld  not  constitute  an  ob- 
struction of  the  passway.  and  he  would  bo  entitled  to  the  rellt-f 
sought.  He  failed  tr,  show  that  the  patps  were  so  placed,  and  it  there- 
fore follows  that  he  must  be  denied  the  relief  prayed  for. 

For  the  reasons  given,  the  judgment  is  affirmed. 
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HOME  INS.  CO.  OF  NEW  YORK  v.  MYERS. 

(Filed  June  16,  1908 — ^Not  to  be  reported.) 

Isaac  T.  Woodson  for  aiipellant. 

R.  Gudgell  &  Son  for  appellee. 

Appeal   frcm   Bath   Circuit   Court. 

Judge  Settle  delivered  the  following  response  to  petition  for  re- 
hearing, overruling. 

Appellant's  petition  for  a  re-hearing  having  been  considered  by 
the  whole  court,  it  is  thought  proper  to  withdraw  the  following  para- 
graph of  the  opinion: 

"Another  thing  is  that  it  was  neither  alleged  nor  proved  by  appel- 
lant that  it  had.  even  since  the  destruction  of  the  house  returned  or 
offeied  to  pay  appellee  the  unearned  part  of  the  premium.  In  view 
of  appellant's  theory  that  the  policy  was  rendered  void  by  the  sale 
of  the  property,  and  transfer  of  the  policy  to  appellee  without  the 
written  consent  given  at  the  Chicago  office,  it  should  have  tendered 
appellee  the  unearned  part  of  the  premium." 

The  foregoing  paragraph  should  have  no  place  in  the  opinion,  be- 
cause the  contract  was  entire,  and  the  risk  having  attached,  the 
pfemium  was  not  apportionable.  If  the  appellant  had  been  entitled  to 
inbist  upon  the  forfeiture  as  claimed,  no  tender  of  any  part  of  tha 
premium  would  have  been  necessary. 

The  court  concludes  that  the  opinion  in  other  respects  correctly 
state?  the  law  of  the  case. 

Wherefore,  the  petition  Is  overruled. 


McCANDLESS,  BY,  ftc.  v.  McCANDLBSS'  ADM'RS. 

(Filed  June  16,  1908 — Not  to  be  reported.) 

Instates — Settlement  Of — May  be  Brought  as  Soon  as  Represent- 
ative qualifier — The  law  is  well  settled  in  this  State,  that  an  actkn 
to  settle  the  estato  may  be  brougLl  as  soon  as  the  personal  represen- 
tative qualifies.  (22  Ky.  I^w  Rep.,  1366.)  Appellant  seeks  to  have 
her  husband's  estate  couEtiiuted  a  tiust  for  her  benefit  because  of 
his  parol  declaration  just  after  he  was  shot  and  shortly  before  his 
death,  and  while  the  court  properly  held  that  she  was  not  entitled 
to  the  whole  of  it,  it  was  error  to  dismiss  her  action  on  the  ground 
that  sha  asked  a  settlement  of  the  estate. 

John  W.  Compton  and  Porter  &  Sandidge  for  appellants. 

Rollin  Hurt  and  J.  R.  Beauchamp  for  appellee. 

Appeal  from  Metcalfe  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  (^ommisaioner,  reversing. 

James  A.  McCandless,  a  resident  of  Edmonson,  Metcalfe  county, 
Kentucky,  was  shot  and  killed.  Just  prior  to  his  death  he  made  cer- 
tain statements  in  regaid  to  the  disposition  of  his  property,  which 
appellant  contends  ccnntltute  a  trust  for  her  benefit.  We  give  below 
the  language  claimed  to  have  been  used  by  him,  by  the  witnesses 
who  testified  in  appellant's  behalf: 

"Nora  E.  McCandless:   (Record,  page  17.) 
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'Q.  When  you  got  to  your  hasband,  J.  A.  McCandless,  if  h%  said 
anything  to  you,  tell  all  he  said?'* 

'*A.  He  said.  'I  am  killed,  and  I  WHnt  you  to  have  everything  I  have 
got.'    He  said  more,  but  I  was  so  excited  that  I  can't  recollect  it." 

"Same  witness:    (Record,  page  lli.) 

"Q,  DM  you  hear  what  he  said  to  G.  W.  Hundley  in  regard  to  tak- 
ing care  of  you,  and  the  property  said  McCandless  owned  then?" 

"A.  Yes,  sir." 

"Q.  Tell  what  he  said,  as  near  as  you  can  remember." 

"A.  He  said:  'Be  good  to  Nora;  take  care  of  her,  and  I  want  her 
to  have  everything  I  have  got.* " 

"Q.  Did  he  tell  him  acytbing  about  wanting  G.  W.  Hundley  to  see 
that  you  got  the  property  that  he.  McCandless,  left?" 

"A.  Yes,  sir." 

"Q.  Tell  what  you  remember  that  he  said  to  Hundley." 

"A.  He  said:  'I  want  you  to  take  care  of  what  I  have  left  for  her 
and  see  that  she  gets  it.'  '* 

'G.  W.  Hundley:   (Record,  page  23.) 

'Q.  How  long  after  he  (J.  A.  McCandless)  was  shot  until  you  saw 
him?" 

"A.  Not  over  ten  minutes." 

'Q.  Did  he  call  you  to  him'r" 

'A.  When  I  stepped  in  the  door  of  his  house  they  were  laying  him 
down,  and  I  went  to  him  and  tcKik  hold  of  his  hand." 

'Q.  If  he  said  anything  to  you,  tell  what  he  said." 

'A.  I  asked  him  what  was  the  matter,  and  he  said,  'I  am  shQt  and 
killed.'  And  fie  said:  'I  want  you  to  be  good  to  Nora,  for  I  have 
given  her  everything  I  have  got,  and  I  want  you  to  see  that  she  gets 
it.' " 

"M.  O.  Scott: 

"Tbis  witness  is  county  Judge  of  Metcalfe  county,  and  was  present 
when  the  shooting  occurred,  and  at  decedent's  request  called  his 
wife  to  him.    He  is  asked  and  answers:   (Record,  page  30.) 

"Q.  Did  you  hear  what  conversation  took  place  between  J.  A.  Mc- 
Candless and  his  wife,  after  she  got  there?  If  you  did,  tell  all  that 
you  remember  that  he  said  to  her" 

"A.  Yes,  sir,  he  told  her  he  was  killed.  He  told  her  he  was  shot 
in  the  heart,  and  I  think  he  said  he  could  not  live  but  a  few  minutes. 
He  told  her  that  he  wanted  her  to  have  everything  he  had.  She 
said  something  to  him  about  not  being  willing  to  give  him  up,  and 
that  she  could  not  live  without  him,  and  he  told  her  that  he  gave  her 
all  of  his  property  to  take  care  of  her.  I  heard  him  tell  her  that  his 
left  arm  was  shot  off,  and  he  called  her  some  pet  name,  I  think  it 
was  'Kid/  and  told  her  not  to  take  on." 

'On  cross-examination,  same  witness  is  asked  and  answers: 
'Q.  You  say  on  direct  examination,  that  you  heard  James  A.  Mc- 
Candless. 'Tell  his  wife  that  he  gave  her  all  his  property  to  take 
care  of  her?"  I  want  to  ask  you  if  he  used  the  word  'property'  or  the 
words  'all  I  have  got?'" 

"A.  He  used  both  words.  At  first  he  said  he  gave  her  all  he  had, 
an.i  afterwards,  in  talking  to  her.  said  he  gave  her  all  of  his  property." 

"A.  J.  Franklin:    (Record,  page  28.) 

"Q.  Did  you  hear  the  conversation  that  passed  between  McCandless 
and  Nora,  his  wife?" 

"A.  Yes.  sir;  I  was  standing  there." 

"Q.  Tell  what  McCandless  said  to  his  wife  as  near  as  you  can  re- 
member." 

"A.  He  said  something  about  his  property,  but  I  can't  tell  you  how 
it  was,  I  paid  no  attention  to  it." 

"J.  H.  Ball:  Record,  page  36.) 
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"This  witness  heard  conversation  between  decedent  and  G.  W. 
Hundley,  about  nine  o'clock  on  night  of  shooting.  After  conversa- 
tion detailed  by  Hundley,  he  is  asked  and  answers: 

"Q.  Did  you  hear  him  (decedent)  say  what  he  wished  done  with 
his  property?  If  yes,  tell  all  he  said  and  to  whom  he  was  talking  at 
the  time." 

"A.  Yes,  I  heard  him  say  what  he  wanted  done  with  his  property. 
He  was  talking  to  Mr.  Hundley  and  said  to  him  that  he  wanted  him 
to  take  good  care  of  his  daughter  and  that  all  he  had  was  for  h^r." 

Ceunnel  for  appellant  rely  upon  the  case  of  Roche,  &c.  v.  George's 
Ex*or..  93  Ky..  609,  wherein  the  court  approved  the  following  lan- 
guage used  in  the  case  of  Barkley  v.  Lane's  Ex'ors,  6  Bush,  587; 
"The  authorities  are  all  agreed  that  to  fasten  a  trust  on  property 
by  parol  declaration  it  is  only  necessary  that  the  language  used 
clearly  and  exijlicitly  manifest  the  owner's  purpose  to  transfer  the 
right,  and  point  out  with  certainty  both  the  subject  of  the  trust  and 
the  person  who  is  to  take  the  beneficial  interest."  In  the  opinion 
of  this  court,  this  case  is  distinguishable  from  the  case  cited  in  that 
no  specific  pmperty  was  referred  to.  The  court,  therefore,  finds  it 
unnecessary  to  consider  what  is  essential  to  create  a  trust  in  speci- 
fic pioprrty. 

It  appet.f's  frorc  the  record  in  this  case  that  appellant  not  only  sued 
for  the  whole  of  her  husband's  estate,  on  the  theory  that  a  trust  had 
been  created  for  her  benefit,  but  also  asked  for  a  settlement  of  the 
estat?.  The  court  bclov;  dismissed  her  petition.  While  the  cour. 
properly  held  that  appellant  was  not  entitled  to  the  whole  of  her  hus- 
band's estate,  we  are  of  opinion  that  it  was  error  to  dismiss  appel- 
lant's petition  in  so  far  as  it  asked  a  settlement  of  the  estate.  The 
law  is  well  settled  in  this  State,  that  an  action  to  settle  the  estate 
may  be  brought  as  soon  as  the  representative  qualifies.  (Brand's 
Bx'or  V.  Brand,  22  Ky.  Law  Rep.,  1366.) 

Upon  the  return  of  the  case  the  court  will  set  aside  the  order  dis- 
missing appellant's  petition  in  so  far  as  it  seeks  a  settlement  of  the 
estate,  and  the  administrator  of  appellant's  husband  will  settle  his 
accounts  in  this  action.  In  view  of  the  fact  that  the  judgment  is 
affirmed  upon  the  principal  question  involved,  the  administrator  will 
pay  the  costs  of  this  appeal  out  of  the  estate. 

For  the  sole  reason  that  the  judgment  directed  appellant's  petition 
to  be  diJrnifeped  in  so  far  as  it  sought  a  settlement  of  the  estate,  the 
judgment  is  reversed  and  cause  remanded,  for  proceedings  consis- 
tent with  this  opinion. 


PADUCAH  TRACTION  CO.  v.  SINE,  BY.  &c. 
(Filed  June  16,  1908— Not  to  be  reported.^ 

1.  Personal  Injury — Collision  of  Wagon  with  Street  Car — Injury 
to  Boy  Assisting  Driver — Question  of  Fellow  Servants — Where  a  boy. 
assisting  the  driver  of  an  ice  wagon  in  delivering  ice.  was  injured 
by  a  collision  with  a  street  car,  the  boy  and  driver  of  the  wagon, 
though  fellow-servants  of  the  ice  company,  sustained  no  such  re- 
lation to  each  other  as  that  the  negligence  of  the  driver  should  be 
imputed  to  the  boy  in  an  action  by  the  boy  against  the  street  car 
ccmpany  for  damages  in  causing  his  injury. 

2.  Same — Care  Required  to  Avoid  Collision — It  is  the  duty  of  one 
driving  or  riding  in  an  ice  wagon,  on  a  street  to  exercise  ordinary 
care  in  approaching  a  crossing  on  which  a  street  car  line  is  running, 
to  avoid  a  collision,  and  while  the  street  railway  company  is  entitled 
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to  the  free  passage  of  its  cars  It  is  also  its  duty  to  use  ordinary  care 
to  discover  the  approach  of  a  wagon  to  its  track  and  avoid  injuring 
it  or  the  persons  in  it. 

S.  Negligence  of  Driver — Concurring  Negligence  of  Street  Car  Com- 
pany— If  the  boy's  injuries  were  caused  wholly  by  the  negligence  of 
the  driver  of  the  wagon,  no  right  of  recovery  exists  against  the  street 
car  company,  but  if  they  resulted  from  the  joint  or  concurring  negli- 
gence of  the  company  and  the  driver,  both  are  liable  and  a  recovery 
may  be  had  against  either. 

4.  Duty  of  Motorman — Failure  to  Use  Ordinary  Care — If  the  motor- 
man  of  the  street  car,  notwithstanding  the  negligence  of  the  driver 
of  the  wagon,  by  the  use  of  ordinary  care,  could  have  stopped  the  car 
in  time  to  have  prevented  the  collision  and  failed  to  do  so,  such  fail- 
ure constituted  negligence  for  which  the  company  was  liable  to  the 
boy  in  an  action  for  damages,  and  this  would  be  true  whether  the 
motorman's  failure  to  stop  the  car  was  caused  by  his  running  it  too 
fast,  or  by  not  maintaining  a  lookout  ahead  of  his  moving  car. 

5.  Instructions  After  Closing  Argument — The  giving  of  an  addition- 
al instruction  to  the  jury,  after  the  conclusion  of  the  argument,  while 
not  proper  practice,  yet  where  a  proper  instruction  was  given,  after 
the  argument,  which  it  would  have  been  error  to  have  omitted,  the 
giving  of  the  instruction  was  not  a  reversible  error,  especially  where 
neither  counsel  asked   to  make  an  additional  argument. 

Wheeler,  Hughes  &  Berry  for  appellant. 
Hendrick,  Miller  &  Marble  for  appellees. 
Appeal  from   McCracken  Circuit  .Court. 
Opinion  of  the  court  by  Judge  Settle,  affirming. 

The  appellee,  William  Sine,  an  infant,  by  a  collision  between  an  ice 
wagon  and  one  of  appellant's  street  cars,  was  thrown  from  the  wagon 
to  the  railway  track  and  his  leg  so  crushed  by  the  wheels  of  the  car 
as  to  necessitate  Its  amputation.  For  the  Injuries  thus  sustained, 
appellee,  by  next  friend,  sued  appellant  In  the  McCracken  Circuit 
Court,  alleging  they  were  caused  by  the  negligence  of  the  motorman 
operating  the  car.    $10,000  was  the  amount  of  the  damages  claimed. 

The  answer  traversed  the  petition  and  In  addition  pleaded  that 
appellee's  injuries  were  caused  by  his  own  contributory  negligence 
and  the  negligence  of  the  driver  In  charge  of  the  wagon.  These 
pleas  were  denied  by  reply  and  upon  the  Issues  thus  made  a  trial 
was  had,  resulting  In  a  verdict  and  judgment  In  appellee's  favor  for 
$2,000.  Appellant  moved  for  a  new  trial  which  was  refused  by  the 
circuit  court  and  this  appeal  followed. 

The  collision  occurred  at  the  intersection  of  Jackson  and  South 
Third  streets,  in  the  city  of  Paducah.  The  Ice  wagon  was  the  prop- 
erty of  the  Robertson  Ice  Company;  appellee  and  the  driver  of  the 
wagon  were  employes  of  the  Ice  company  and  engaged  In  the  business 
of  delivering  Ice  to  its  customers.  The  driver's  place,  of  course, 
was  at  the  front  of  the  wagon,  from  which  he  controlled  the  mules 
drawing  it.  Appellee's  post  of  duty  was  at  the  rear  end  of  the 
wagon,  upon  a  foot  board,  attached  to  and  hanging  down  about  a 
foot  and  a  half  from  the  bottom  of  the  wagon  bed.  From  this  posi- 
tion he  delivered  ice  from  the  wagon  in  such  quantities  as  might 
be  requested  by  purchasers.  The  Ice  wagon  contained  a  heavy  cur- 
tained top,  or  cover  open  at  each  end,  the  roof  and  sides  of  which 
extended  back  beyond  the  step,  so  enclosing  It  that  appellee,  in  order 
to  see  any  object  on  either  side  of  the  wagon,  would  have  to  hold 
the  wagon  bed  with  one  hand  and  lean  his  body  backward. 
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On  the  occasion  of  the  collision,  the  ice  wagon  in  approaching 
the  Intersection  of  Jackson  and  Third  streets,  was  going  from  east 
to  west  on  Jackson  street,  and  the  street  car  passing  over  Third  street 
from  north  to  south.  As  the  wagon  neared  the  railway  track,  there 
was  a  building  on  the  comer  which  prevented  the  approaching  car 
from  being  seen  by  the  driver  until  the  wagon  reached  the  edge 
of  Third  street,  and  if  the  street  was  fifty  feet  in  width  between  iMtve- 
menis  and  the  railway  track  was  in  the  middle  of  the  street  and  eight 
feet  wide,  the  wagon  was  within  about  twenty-one  feet  of  the  track 
before  the  driver  could  have  seen  the  car.  Appellee,  however,  was 
less  favorably  situated,  as  he  was  standing  on  the  foot  board,  at  the 
back  end  of  the  wagon,  and  his  view  of  the  street,  in  the  direcUoii 
of  the  coming  car  was  obstructed  by  the  side  of  the  wagon  cover 
as  well  as  the  corner  building.  Both  he  and  the  driver  testified  that 
they  did  not  see  the  car  until  the  wagon  got  upon  the  railway  track, 
though  they  claimed  to  have  been  keeping  a  lookout  for  a  car  at  the 
time.  Both  alpo  claimed  to  have  first  looked  along  the  railway  track 
south  for  a  car  and  upon  looking  north  only  discovered,  after  get- 
ting on  the  track,  the  one  by  which  the  wagon  was  struck,  but  it 
was  then  too  late  to  avert  the  collision. 

It  further  appeared,  from  appellee's  evidence,  that  Jackson  street 
was  constructed  of  brick,  and  the  ice  wagon  in  moving  over  it  made  a 
considerable  no.'se;  that  the  streetcar  was  running  at  an  unusually  high 
rate  of  speed,  and  that  no  effort  was  made  by  the  motorman  to  give 
the  usual  signals  of  its  coming,  or  to  control  or  lessen  its  speed  after 
he  discovered,  or  by  ordinary  care  could  have  discovered,  the  wagon 
and  that  it  was  about  to  cross  the  track  in  front  of  the  car.  If  ap- 
pellant's motorman  saw  the  wagon  on  the  railway  track  or  aboat  to 
go  upon  it,  in  time  to  have  prevented  the  collision  by  stopping  the 
car,  but  for  the  high  rate  of  speed  at  which  he  was  running  it.  or  if 
the  collision  was  caused  by  his  ftiilure  to  maintain  a  proper  lookout 
ahead  of  him,  or  his  failure  to  sound  the  car  gong.  In  approaching 
Jackson  street,  in  either  of  these  events,  he  was  guilty  of  negli- 
gence, which  entitled  appellee  to  recover;  and  there  was  evidence  in 
appellee's  behalf  tending  to  prove  negligence  on  the  part  of  the  motor- 
n^an  in  one  or  more  of  these  particulars. 

A]ipellant  introduced  on  its  behalf  considerable  evidence  to  the 
effect  that  the  car  was  not  running  at  a  high  rate  or  dangerous  rate  of 
speed,  that  the  usual  signals  were  given,  and  a  lookout  maintained 
by  the  motcman,  and  that  the  driver  of  the  ice  wagon  ought  to 
have  seen,  and  by  the  exercise  of  ordinary  care  could  have  seen, 
an^  heard  the  car,  from  the  time  the  .wagon  reached  Third  street 
and  before  going  upon  the  track  in  front  of  it,  and  thereby  have  pre- 
vented the  collision:  but  that  he  failed  to  exercise  such  care  and  negli- 
gently drove  upon  the  track  when  so  near  the  car  that  it  was  Im- 
possible to  stop  it  in  time  to  prevent  the  collision.  Appellee  and 
the  driver  of  the  ice  wagon  were  lawfully  upon  the  street  occupied 
by  appellant's  car  track  and  had  the  right  to  use  any  paft  of  it  with 
tHe  ice  wagon,  but  in  using  the  street,  it  was  their  duty  to  exercise 
oidin^ry  care  to  avoid  a  collision  with  appellant's  car,  and  while  ap- 
pellant was  likewise  entitled  to  the  use  of  its  railway  track  on  the 
same  street  for  the  free  passage  of  its  cars,  it  was  also  its  duty  to 
use  ordinary  care  to  discover  the  ice  wagon  and  avoid  injuring  it 
or  persons  in  it.  (Palmer  Transfer  Co.  v.  Paducah  Railway  and 
Light  Co.,  28  Ky.  Law  Rep.,  473;  Green  v.  Louisville.  Ry.  Co.,  27  Ky. 
Law  Rep.,  316.) 

The  lecord  furnishes  very  slight,  if  any,  evidence  of  contributory 
negligence  on  the  port  of  appellee.  The  great  weight  of  it  conduced 
to  show  the  absence  of  such  negligence.  He  testified  that  he  did 
not  sen  and  could  not  discover  the  presence  of  the  car  until  the 
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wagon  was  on  the'  track  and  the  collision  became  an  inevitable  fact, 
and  that  it  wag  then  too  late  for  him  to  jump  out  of  the  way  of  the 
car.  No  \iltuess  expressly  contradicted  this  and  the  statement 
W'lr.  apparently  corroborated  by  the  physical  fact  that  his  position 
on  the  foot  board  prevented  him  from  seeing  the  car  until  he  got 
to  or  piactically  upon  the  track. 

As  already  intimated,  there  was  evidence  on  appellant's  behalf 
to  the  effect  that  the  driver  of  the  ice  wagon  was  guilty  of  negligence; 
thcugh  much  of  appellee's  evidence  conduced  to  prove  that  he  was 
not.  However,  if  it  be  conceded  that  the  driver's  negligence  contri- 
buted to  the  accident,  we  do  not  regard  it  material  in  this  case  in 
view  of  the  proof  of  the  motorman's  negligence.  This  is  not  an  action 
of  a  servant  against  the  master  to  recover  for  injuries  resulting  from 
the  negligence  of  a  fellow-servant.  Appellee  and  the  driver,  though 
fellow-servants,  in  the  employ  of  the  Robertson  Ice  Company,  sus- 
tained no  such  relation  to  each  other  as  to  the  appellant.  In  this 
case;  nor  should  the  negligence  of  the  driver  be  Imputed  to  ap- 
appellee  as  he  was  neither  his  agent  nor  servant. 

If  appellee's  injuries  were  caused  wholly  by  the  negligence  of  the 
driver,  no  right  of  recovery  exists  in  his  behalf  against  appellant, 
but  if  they  resulted  from  the  joint  or  concurring  negligence  of  ap- 
pellant  and  the  driver  both  are  liable  therefor  in  damages,  or  a  re- 
covery may  be  had  against  either.  On  the  other  hand,  if  appellee's 
injuries  were  caused  by  the  negligence  of  the  motorman  alone,  ap- 
pellant's responsibility  therefor,  can  not  be  questioned.  So,  if  it 
be  admitted  that  the  evidence  in  this  case  tends  to  show  that  the 
driver  of  the  Ice  wagon  was  negligent,  in  not  discovering  the  ap- 
proach of  the  car,  before  driving  upon  the  railway  track,  or  in  at- 
tempting to  cross  the  track  in  front  of  the  car,  if,  as  the  evidence 
strongly  conduced  to  prove,  appellant's  motorman,  notwithstanding 
such  negligence,  on  the  part  of  the  driver,  by  the  use  of  ordinary  care 
could  have  stopped  the  car  in  time  to  have  prevented  its  collision 
with  the  wagon,  and  failed  to  do  so,  such  failure  constituted  negli- 
gence entitling  appellee  to  recover  of  appellant  the  damages  he  sua* 
tained  from  the  collision.  And  this  would  be  true  whether  the  motor- 
man's  failure  to  stop  the  car  in  time  to  prevent  the  collision,  was 
caused  by  his  running  it  at  a  too  rapid  and  dangerous  rate  of  speed, 
or  an  account  of  his  not  maintali^ing  a  lookout  ahead  of  the  moving 
car.  The  doctrine  fixing  appellant's  liability  upon  such  a  state  of 
facts  as  here  presented,  if  its  contention  as  to  the  negligence  of 
the  driver  of  the  ice  wagon  is  allowed,  is  well  stated  in  the  case  of 
Kentucky  and  Indiana  Bridge  Co.  v.  Sydnor,  Adm'r,  26  Ky.  Law  Rep., 
951,  as  follows: 

"McDowell  was.  a  felloWHservant  of  decedent,  Renfro,  in  repairing 
the  car,  it  is  true,  but  it  does  not  follow  from  that  fact  that  any- 
body in  connection  with  McDowell  could  wrongfully  injure  or  kill 
Renfro  in  that  work  and  escape  liability  on  the  ground  that  the  fel- 
low-servant, McDowall,  aided  in  the  wrongful  act.  Nothing  is  better 
settled  than  that  when  two  or  more  by  their  Joint  tort  damage  an- 
other, the  Joint  tort  feasors  are  Jointly  and  severally  liable  to  the 
injured  person  for  his  entire  damage.  The  doctrine  of  non-lia- 
bility of  a  master  or  employe  to  one  of  his  servants  for  an  injury 
inflicted  by  the  negligence  of  a  fellow-servant  is  based  upon  the  im- 
plied contract  of  the  parties,  which  is,  that  each  .servant  agrees  to 
assume  the  risk  of  his  fellow-servant's  negligence,  the  correlative 
undertaking  of  the  master  being  that  he  will  use  reasonable  dili- 
gence to  engage  none  but  competent  fellow-servants.  If  the  master 
notwithstanding,  engages  Incompetent  workmen,  from  whose  negli- 
flrence  damage  is  sustained  by  his  fellows,  the  master  is  liable  for 
the  injury,  because  it  was  brought  about  by  a  breach  of  his  implied 
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undertaking.  But  this  assumption  by  the  laborer-  of  his  fellow-ser- 
vant's negligence,  pr,  to  put  it  differently,  the  excusing  of  the  master 
for  the  act  of  such,  is  the  result  of  the  contract  between  the  master 
and  servant  and  is  personal  to  them.  A  stranger  to  the  contract  13 
not  entitled  to  its  benefits,  for  he  docs  not  bear  any  of  its  obligations. 
As  to  him  the  fellow-servant  with  whom  he  acts  in  doing  the  wrong 
is  like  any  other  joint  tort  feasor;  they  are  both  liable  for  the  in- 
Jury  they  have  Inflicted  by  their  negligent  acts."  (Pugh  v,  C.  & 
O.  Ry.  Co.,  101  Ky.,  77;  Farwell  v.  Boston  &  W.  R.  Corp.,  4  Met. 
(Mass.)  49,  38;  Am.  Dec.  339;  Johnson  v.  Lindsay,  65  L.  T.  N.  S., 
97;  Smith  v.  N.  Y.,  &c  R.  R.  Co.,  19  N.  Y.,  132;  Gray  v.  Phil..  &c,. 
R.  R.  Co.,  Fed.,  168;  Grand  Trunk  Ry.  Co.  v.  Cummins,  106  U.  S.,  702: 
Bishop,   Non-Contract  Law,  section   518.) 

We  have  considered  the  objections  urged  by  appellant  to  the  in- 
structions. The  instructions  are  numerous;  for  that  reason,  and 
because  of  the  already  sufficient  length  of  the  opinion,  they  are  not 
set  out  therein.  While  in  some  respects  inaptly  worded,  they  sub- 
stantially conform  to  the  conclusions  herein  expressed;  set  forth 
the  reciprocal  duties  resting  upon  appellant  and  appellee  with  re- 
spect to  the  state  of  facts  resulting  in  the  latter's  injuries,  and  fairly 
presented  for  the  guidance  of  the  jury  the  law  applicable  to  every 
issue  in  the  case. 

The  giving  of  the  additional  instruction  after  argument  had  been 
concluded,  was  not,  under  the  circumstances,  reversible  error.  The 
instruction  in  question  was  eminently  proper.  The  others  would 
have  been  insufficient  without  it,  and  the  failure  to  give  it  would  have 
been  error. 

The  giving  of  instructions,  after  the  conclusion  of  the  argument 
to  the  jury,  should  not  be  approved,  as  a  practice.  In  a  few  cases  this 
court  has  refused  to  reverse  for  it,  where,  as  in  this  case,  it  was 
made  to  appear  that  the  additional  instruction  was  indispensably 
necessary;  that  the  case^ad  been  fully  and  satisfactorily  argued  on 
each  side,  or  that  neither  counsel  asked  to  make  a  further  angument 
on  account  of  the  additional  instruction.  (Turner  v.  Commonwealth, 
21  Ky.  Law  Rep.,  2161;  Kenneday  v.  Commonwealth,  30  Ky.  Law 
Rep.,  1066;  Sears'  Adm*r  v.  L.  &  N.  R.  R.  Co.,  22  Ky,  Law  Rep.,  152.) 

We  do  not  think  the  giving  of  the  instruction  after  argument  was 
prejudicial  to  appellant.  It  is  conceded  by  appellant's  counsel  that 
the  verdict  is   not  unreasonable   in   amount. 

Judgment  affirmed. 


BERKA  COLLEGE  v.  BURNELL,  &c. 

(Filed  June  17,  1908— Not  to  be  reported.) 

Passway — Permissive  Use — Rights  Conferred — ^Where  the  XTse  of 
a  passway  is  merely  permissive  on  the  part  of  the  owner,  a  privilege 
extended  to  his  neighbors  without  any  intention  to  surrender  his 
right  to  it,  or  purpose  on  their  part  to  assert  claim,  and  no  act  or 
conduct  by  either  indicating  that  such  use  was  other  than  a  neighbor- 
ly act,  such  use,  even  for  fifty  years,  would  not  confer  the  right  to 
claim  it  against  the  owner,  or  prohibit  him  from  closing  it. 

Smith  &  Smith  for  appellant. 

J.  C.  &  D.  W.  Chenault  for  appellees. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  affirm- 
ing. 
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In  this  action,  appellant,  Berea  College,  seeks  to  enjoin  appellees 
from  obstructing  a  road  or  passway  leading  from  the  lands  of  appel- 
lant, over  the  lands  of  appellee,  to  the  Berea  and  Big  Hill  turnpike. 
The  land  now  owned  by  Berea  College,  and  to  which  this  alleged  pass- 
way  leads,  was  formerly  owned  by  Sam  Pigg,  Berea  College  being 
his  vendee.  The  land  now  owned  by  Anthony  Bumell,  and  over 
which  appellant  claims  a  passway,  was  formerly  the  property  of  J. 
K.  Harris,  the  appellees  Anthony  Burnell  and  William  Burnell  being 
the  vendees  of  Harris. 

About  seven  or  eight  years  prior  to  the  institution  of  this  action, 
appellees  constructed  a  fence  on  each  side  of  a  lane  which  was  locate 
ed  a  few  yards  fk'om  a  road  formerly  leading  through  the  lands  of 
appellee,  Anthony  Bumell  and  his  vendor,  J.  K.  Harris.  Several  wit- 
nesses testified  that,  prior  to  that  time,  the  road  adjoining  the  lane 
in  question  and  the  lane  itself  were  used  by  appellant  and  its  ven- 
dors and  the  public  in  general  for  a  period  of  more  than  fifteetn 
years.  The  testimony  for  the  appellees  is  to  the  eftect  that  the 
persons*  so  using  the  road  through  the  premises  of  J.  K.  Harris  did 
so  with  his  permission;  some  of  the  witnesses  testifying  that,  in 
some  instances,  they  paid  for  the  privilege  of  going  through  J.  K. 
Harris'  lands.  The  evidence  further  shows  that  appellees'  vendor, 
Sam  I'igg,  used  the  old  road  through  J.  K.  Harris'  land  by  permission 
from  Harris.  The  evidence  for  appellees  also  tends  to  support  their 
position,  that  the  use  of  the  land,  which  they  fenced  after  their  pur- 
chane  of  the  property  from  Harris  was  merely  permissive.  Indeed, 
it  aipears  that  the  president  of  Berea  College  at  one  time  sought  to 
purchase  from  Anthony  Burnell  the  strip  of  land  along  which  the 
lane  now  runs.  This  is  not  consistent  with  the  position  that  Berea 
College  and  its  tenants  used  the  passway  as  a  matter  of  right. 

Vherc  the  use  of  a  passway  is  merely  permissive  on  the  part  of 
the  owner  of  the  land,  a  privilege  extended  to  his  neighbors  without 
any  intention  on  his  part  to  surrender  his  right  to  it,  or  purpose  on 
their  part  to  asiert  claim,  and  when  there  is  no  act,  or  conduct  by 
elthei*  that  would  indicate  that  the  use  of  the  way  was  other  than 
a  neighborly  act,  and  it  is  recognized  that  the  privilege  is  one  that 
may  be  revoked  at  any  time  by  the  owner  of  the  land,  its  use  for 
over  fifty  years  will  not  confer  the  right  to  claim  it  as  against  the 
owner,  or  prohibit  him  from  closing  or  discontinuing  it.  (Smith  v, 
PtLDiLgton.   &c.,   28   Ky.   Law  Rep.,   1282.) 

Without  giving  the  testimony  in  detail,  it  may  be  said  that,  while 
there  is  considerable  evidence  of  the  uninterrupted  use  of  the  pass- 
way  for  a  lonK  period  of  years,  there  is  also  much  evidence  that  this 
use  wai  only  permissive.  The  chancellor  took  the  latter  view,  and 
decided  m  favor  of  appellees.  After  a  careful  reading  of  the  record, 
we  are  unable  to  say  that  his  conclusion  was  erroneous. 

Judgment  affirmed. 


CLARKE  V.  LOUISVILLE  &  NASHVILLE  R.  R.  CO. 
(Filed  June  17,  190S~Not  to  be  reported.) 

1.  Railroads— Volunteer— Riding  On  Freight  Train— Where  one  vol- 
untarily performs  services  upon  a  freight  train  on  which  he  is  rid- 
ing, with  the  knowledge  of  the  conductor,  without  having  paid  com- 
pensation, he  can  not  be  considered  as  a  passenger,  or  as  an  employe, 
but  may  be  classed  as  a  volunteer. 

2.  Same — Injury  to  Volunteer — Performing  Services — Knowledge  of 
Engineer — Care  Required — Recovery — Where  a  volunteer  riding  on 
a  freight  train,  received  an  injury  in  attempting  to  couple  the  engine 
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to  the  cars,  with  the  knowledge  of  the  engineer,  the  only  duty  the 
servants  of  the  company  owed  him,  was  to  exercise  ordinary  care 
to  prevent  injuring  him.  and,  to  entitle  him  to  recover  damages  for 
an  injury  so  incurred  there  must  be  evidence  conducing  to  show  that 
the  engino'jr  failed  to  exercise  ordinary  care  in  handling  his  engine 
at  the  time  he  was  injured. 

J.  J.  Orborne  and  W.  J.  Osborne  for  appellant. 

Benjamin  D.  Warfield  and  E.  M.  Dickson  for  appellee. 

Appeal  from  Nicholas  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

The  appellant,  at  the  time  he  received  the  injuries  complained  of. 
was  eighteen  years  of  age.  His  foot  was  crushed  by  being  caught 
between  the  couplers  in  a  train.  Averring  that  the  injuries  he  re- 
ceived were  caused  by  the  negligence  of  the  employes  of  appellee  in 
operating  the  train,  he  brought  this  action  to  recover  damages. 

Upon  a  trial,  and  at  the  conclusion  of  the  evidence  offered  in  behalf 
of  appellant,  the  lower  court  directed  the  Jury  to  reiurn  a  verdict  in 
favor  of  appellee.  So  that,  the  only  question  we  are  called  upon  to 
consider  is  whether  or  not  the  evidence  introduced  was  sufficient  to 
authorize  a  submission  of  the  case  to  the  Jury.  In  the  disposition 
of  this  question,  it  will  be  necessary  to  relate  with  some  detail  the 
facts. 

On  the  day  he  was  injured,  Clarke  went  to  Maysville,  Ky.,  on  a  pas- 
senger train.  Late  in  the  afternoon,  he  went  to  the  depot  for  the 
puroose  of  returning  to  his  home  upon  a  freight  train  that  left  Mays- 
ville for  Paris,  about  5  o'clock.  Arriving  at  the  depot  some  twenty- 
minutes  before  the  freight  left,  he  assisted  the  train  crew,  with  whom 
he  wa.-s  acquainted,  and  with  the  knowledge  of  the  conductor,  in  mak- 
ing up  the  train,  coupling  and  uncoupling  cars,  and  performing  such 
cth'^r  duties  as  brakemen  ordinarily  discharge.  He  did  not  ask  per- 
iplsi-ior  of  the  conductor  to  ride  on  the  train,  nor  did  the  conductor 
abk  him  if  he  was  going  to  ride,  nor  was  anything  said  between  them 
concerning  this  matter.  But,  when  the  train  left  Maysville,  he  got 
on  it.  and  soon  after  it  left  the  depot  he  went  into  the  caboose  where 
the  conductor  and  the  train  crew  were  seated.  The  train  had  its  full 
compliment  of  men,  consisting  of  the  engineer,  fireman,  conductor 
and  three  brakemen.  Between  Maysville  and  Parks  Hill,  at  which  last 
named  point  the  injury  occurred,  the  train  stopped  at  several  stations 
for  the  purpose  of  unloading  and  loading  freight;  and  at  each  of 
these  places,  Clarke  assisted  the  trainmen.  He  does  not  state  parti- 
cularly that  the  conductor  requested  him  to  assist  the  crew  in  loading 
and  unloading  freight,  but  does  say  that  the  conductor  was  present 
at  each  station  and  did  not  object  to  his  assistance  or  request  him 
to  desist.  He  also  testifies  that,  in  the  presence  of  the  conductor. 
one  of  the  brakemen  famished  him  a  suit  of  overalls  to  wear,  so 
that  he  might  not  injure  or  soil  his  clothes  in  handling  the  freight. 
He  did  not  pay  or  offer  to  pay  any  fare;  nor  was  any  fare  demanded 
of  him.  When  the  train  reached  Parks  Hill,  a  station  on  the  road 
Clarke  was  directed  by  the  conductor  to  uncouple  the  engine  from 
the  freight  car  next  to  it,  so  that  the  engine  might  go  down  on  a 
switch  some  two  hundred  yards  distant,  and  get  a  couple  of  cars  that 
they  wanted  to  put  into  the  train.  When  the  engine  started  after 
the  cars,  Clarke,  in  connection  with  one  of  the  brakemen,  got  in  the 
engine  cab  and  rode  down  to  the  point  where  the  cars  were  standing 
on  the  side-track.  He  sa^'s  he  was  directed  by  the  conductor  to  go 
with  the  engine  and  assist  in  getting  the  cars  out.    When  the  engine 
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reached  a  point  some  25  feet  from  the  loaded  cars,  Clarke  got  out 
of  the  cab,  and  walked  back  to  couple  the  tender  to  the  end  of  the 
nearest  car.  The  coupling  knuckles  on  the  car  were  closed,  and 
the  tender  humped  its  coupling  knuckle  Into  the  coupling  knuckle  of 
the  freight  car  without  m&king  the  coupling.  Clarke  then  signalled 
the  engineer  to  pull  away  from  the  freight  car,  which  he  did,  until 
there  was  a  space  of  some  10  feet  between  the  end  of  the  tender 
and  the  car.  After  the  engine  had  pulled  away,  Clarke  undertook  with 
his  hand,  and  finally  with  his  foot,  to  open  the  coupling  on  the  freight 
car,  so  that  the  tender  could  be  coupled  to  it.  While  in  the  act  of 
opening  the  coupler  with  his  foot,  the  engine  backed  in,  catching  his 
foot  between  the  couplers,  injuring  it  to  such  an  extent  as  to  make 
necessary  the  amputation  of  his  leg  between  the  ankle  and  the  knee. 

Counsel  for  appellant  contends,  first,  that  at  the  time  of  his  injury, 
Clarke  was  a  passenger  and  entitled  to  sue  and  recover  as  a  passen- 
ger for  Injuries  sustained;  and  second:  that  if  he  was  not  a  passenger, 
he  was  an  employe  and  entitled  as  such,  to  maintain  the  action  and 
recover  damages. 

The  question  as  to  when  a  person,  who  is  not  riding  on  a  passenger 
train,  or  a  train  upon  which  passengers  are  permitted  to  ride,  is  en- 
titled to  the  rights  that  attach  to  a  passenger,  has  been  considered 
by  courts  of  last  resort  in  a  number  of  States,  including  our  ow<n 
court;  and  different  views  are  taken  as  to  when  and  under  what 
circumstances  the  relation  of  passenger  is  created.  But  we  do  not 
think  that  any  of  the  elements  necessary  to  constitute  Clarke  a  pas- 
senger, or  to  fix  the  liability  of  the  company  upon  the  basis  that  he 
was  a  passenger,  exist  in  this  case.  There  is  no  pretense  that  the 
train,  upon  which  he  was  riding,  had  any  accommodation  for  passen- 
gers, or  that  passengers  were  ever  carried  upon  it,  or  that  he  asked 
or  was  given  consent  by  the  conductor  or  any  other  person  to  ride  as 
a  passenger,  or  that  he  tendered  or  offered  to  tender  his  fare  as  a 
passenger.  On  the  contrary,  Clarke  knew,  that  the  train  did  not 
carry  passengers,  and  that  he  was  not  riding  on  it  as  a  passenger, 
except  in  the  sense  that  he  was  being  carried  from  one  place  to  an- 
other. The  mere  fact  that  he  was  riding  by  the  invitation  or  with 
the  knowledge  and  implied  consent  of  the  conductor,  did  not,  under 
the  facts  of  this  case,  convert  him  into  a  passenger  in  the  ordinary 
and  legal  acceptation  of  the  term.  We  do  not  deem  it  necessary  in 
the  consideration  of  this  case,  to  point  out  the  conditions  under  which 
a  person,  riding  upon  a  freight  train,  may  become  a  passenger,  or 
to  define  the  authority  of  the  conductor  of  a  freight  train  relative  to 
permitting  persons  to  take  passage  upon  it.  The  factp  make  it  so 
apparent  that  Clarke,  at  the  time  he  received  the  injury  complained 
of,  was  not  a  passenger,  that  we  will  not  do  more  than  cite  the  fol- 
lowing authorities  in  which  different  phases  of  this  question  are 
illustrated:  Dunn  v.  Grand  Trunk  Ry.  Co.,  58  Maine,  187;  4  Am. 
Rep..  267;  L.  &  N.  R.  Co.  v.  Thornton,  22  Ky.  Law  Rep.,  778;  Dalton 
V.  L.  &  N.  R.  Co.,  22  Ky.  Law  Rep.,  97;  Skirvin  v.  L.  &  N.  R.  Co., 
30  Ky.  Law  Rep..  1208;  B.  &  O.  S.  W.  R.  Co.  v.  Cox,  66  Ohio  State, 
276,  90  Am.  St.  Rep.,  583;  Thompson  on  Negligence,  sec.  2666,  3326; 
L.  &  N.  R.  Co.  V.  Hailey,  27  L.  R.  A.,  549;  Eaton  v.  Deleware^  Lacka- 
wanna, &c.,  R.  Co.,  57  N.  Y.,  382;  15  Am.  Rep.,  513;  L.  &  N.  R.  Co. 
V.  Scott's  Adm'r.,  22  Ky.  Law  Rep.,  30;  C,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Jackson,  22  Ky.  Ljiw  Rep.,  630 1  Elmore  v.  Sea  Board  Air  Line  R.  Co.. 
42  S.  E.,  989. 

Nor  can  Clarke,  at  the  time  of  his  injury,  be  considered  as  an  em- 
ploye of  the  company.  The  train  had  a  full  crew,  there  was  no  emer- 
gency, and  no  especial  need  for  the  services  of  Clarke.  The  conduct- 
or, under  the  circumstances  had  no  authority  to  and  did  not  employ 
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him  to  assist  as  a  brakeman.  The  general  rule  is  that  where  a  brake- 
man  is  absent,  and  the  proper  and  safe  management  of  the  train  so 
requires,  and  in  cases  of  sudden  emergency  demanding  extra  labor, 
if  is  within  the  implied  authority  of  the  conductor  to  employ  assis- 
tance ;  but  all  the  authorities  agree  that  except  under  the  conditions  in- 
dicated, the  conductor  is  not  authorized  to  employ  agents  or  servants 
to  assist  in  the  management  or  operation  of  the  train.  (Sloane  v. 
Railroad  Co.,  62  Iowa,  728;  Railway  Co.  y.  Prospect,  83  Ala.,  518; 
Eason  v.  Railway  Co.,  66  Texas,  577;  M.cDaniel  v.  Railroad  Co.,  90 
Ala.,  64;  Elliott  on  Railroads,  sec.  302;  Church  ▼.  Chicago  R.  Co., 
50  Minn.,  218.) 

Neither  can  it  be  said  with  propriety  that  at  the  time  of  the  acci< 
dent,  he  was  a  trespasser.  He  was  performing  duties  with  the  knowl- 
edge and  consent  of  the  persons  who  had  at  least,  the  apparent  right 
to  request  his  assistance.  So  that,  we  think,  he  may  properly .  be 
treated  as  a  volunteer.  In  Thompson  on  Negligence,  section  4680, 
it  is  said: 

"A  person  who  volunteers  to  assist  the  servant  of  another,  witliout 
being  employed  so  to  do  by  that  other,  is  deemed  to  assume  all  the 
ordinary  risks  incident  to  the  situation.  His  position  is  that  of  a 
volunteer,  and  is  analogous  to  that  of  a  trespasser  or  bare  licensee. 
He  takes  things  as  he  finds  them,  and  in  case  of  his  being  injured — 
unless  the  injury  occurs  under  such  circumstances  as  to  create  a 
liability,  if  he  were  regarded  as  a  trespasser,  intruder  or  bare  licen- 
see— he  can  not  recover  damages  from  the  master  of  the  servant 
whom  he  had  volunteered  to  assist.  If,  after  discovering  such  volun- 
teer has  placed  himself  in  a  position  of  danger,  even  through  his 
own  negligence,  the  servant  fails  to  exercise  reasonable  care  to 
avert  injury,  the  latter  will  be  liable.  This  liability  does  not  rest 
on  any  contract  obligation,  but  on  a  general  duty  not  to  inflict  a 
wanton  or  willful  injury  on  another.'*  To  the  same  effect  is  El- 
liott on  Railroads,  section  1305;  Evarts  v.  St.  Paul  Ry.  Co.,  56  Minne, 
141;  45  Am.  St.  Rep.,  460;  L.  &  N.  R.  Co.  v.  Pendleton.  31  Ky.  Law 
Rep.,  1025. 

Considering  the  matter  from  this  standpoint,  and  treating  Clarke 
as  a  volunteer,  the  only  duty  that  the  company  owed  under  the  facts 
of  this  case,  was  to  exercise  ordinary  care  to  prevent  injury  to  him. 
With  the  knowledge  of  the  engineer  and  by  the  direction  of  the  con- 
ductor, Clarke  was  engaged  in  an  eftort  to  couple  the  engine  to  the 
cars,  and  while  in  the  performance  of  this  act,  the  engineer  was 
obliged  to  exercise  ordinary  care  to  prevent  injuring  him.  So  that, 
the  point  upon  which  this  case  must  turn  is  whether  or  not  the  en- 
gineer exercised  this  degree  of  care.  If  he  did,  the  company  was  not 
liable,  and  the  ruling  of  the  trial  court  was  proper;  on  the  other  hand, 
if  he  did  not,  the  case  should  have  gone  to  the  jury. 

In  the  disposition  of  this  question,  we  are  not  concerned  in  any- 
thing that  took  place  before  the  arrival  of  the  train  at  Parks  Hill,  or 
on  other  previous  occasions,  as  for  the  purpose  of  this  case  we  may 
assume  that  at  Parks  Hill,  Clarke,  for  the  first  time,  volunteered  to 
perform  any  duties  in  connection  with  the  train. 

In  order  that  the  facts  as  to  the  pivotal  point  in  the  case  may  be 
clearly  understood,  we  will  state  the  testimony  as  to  what  took  place. 
Clarke's  evidence  is  as  follows: 

"Q.  How  close  was  the  tender  to  the  two  loaded  cars  when  you  got 
out  of  the  cab?" 

"A.  About  35  or  40  feet." 

"Q.  What  did  you  do  after  getting  out  of  the  engine  cab?" 

'*A.  I  walked  along,  backing  him  on  back,  bringing  the  engineer 
back  by  signals." 
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"Q.  What  signals  did  you  give  him?" 

"A.  Just  to  hack  up." 

"Q.  What  signals  did  you  give  the  engineer,  If  any?" 

"A.  After  he  came  on  hack,  the  knuckles  were  closed  and  wouldn't 
couple.  He  came  on  back  and  hit  and  made  a  bump,  and  then  had  to 
pull  the  engine  up;  had  to  open  the  knuckle.  I  had  to  pull  him  up 
once  after  the  train  had  bumped  and  didn't  couple,  then  the  second 
time  I  tried  to  push  the  knuckles  open  and  got  my  foot  caught." 

"Q.  What  signal  did  you  give  the  engineer,  if  any,  after  the  engine 
bumped  into  the  car  and  didn't  couple?" 

"A.  Gave  him  the  signal  to  pull  up." 

"Q.  About  how  far  did  he  pull  up  from  the  end  of  the  first  car?" 

"A.  It  wasn't  over  15  feet. 

''Q.  What  did  you  do  then,  after  he  pulled  up?" 

"A.  I  was  trying  to  open  the  knuckle." 

"Q.  How   were  you   trying  to  open   the  knuckle?" 

"A.  Trying  to  open  it  with  my  hand  until  the  train  got  nearly  there; 
I  threw  my  foot  up  to  try  to  kick  it  open." 

"Q.  What  signals,  If  any,  did  you  give  the  engineer  from  the  time 
he  commenced  backing  in  the  engine  and  tender  after  he  first  pulled 
up  and  before  your  foot  was  caught?" 

"A.  Gave  him  the  signal  to  stop — shut  down." 

*'Q.  How  close  was  the  tender  to  the  loaded  car  at  the  time  when 
you  gave  him  that  signal?" 

"A.  About  eight  or  ten  feet." 

"Q.  What  then  happened  after  you  gave  him  the  signal  to  stop?" 

**A.  He  kept  on  coming  back." 

'*Q.  Then  what  happened?" 

"A.  Why,  I  was  trying  to  couple — ^trying  to  kick  that  knuckle  open, 
and  he  came  back  in  a  jerk  and  caught  my  foot  in  there." 

**Q.  About  what  distance  was  the  jerk?" 

"A.  Four  or  five  feet." 

*'Q.  How  were  you  trying  to  push  open  the  coupling  knuckle?" 

"A.  With  my  foot." 

Homer  Bourne,  a  witness  introduced  for  appellant,  testified  in  sub- 
stance, that  he  was  on  top  of  the  box  car  at  the  time  the  coupling  was 
attempted  to  be  made;  that  he  saw  Clarke  leave  the  engine  cab  and 
start  back  and  come  towards  the  car  upon  which  he  was  to  make 
the  coupling,  but  didn't  see  him  afterwards.  He  said  that  the  en- 
gine came  back  to  make  the  coupling  in  the  usual  way,  and  didn't 
jar  the  car  on  which  he  was  any  more  than  was  done  in  making  an 
ordinary  coupling. 

Another  witness,  Riley  Payne,  said  that  he  saw  Clarke  and  two 
other  brakeman  get  out  of  the  cab,  and  that  Clarke  and  the  brake- 
men  both  gave  signals  to  back  the  engine.  He  was  within  ten  feet 
of  Clarke  at  the  time  of  the  accident,  and  on  the  same  side  of  the 
train,  and  said  that:  "Clarke  got  off  the  cab  and  signrdled  back,  to 
come  on  back;  that  he  came  in  and  aimed  to  kick  the  coupling  off, 
and  caught  his  foot.  That  he  did  not  remember  but  one  effort  made 
to  couple  the  cars."  That  there  was  no  change  in  the  speed  of  the 
engine,  from  the  time  Clarke  got  out  of  the  cab  until  his  foot  was 
cHUght;  that  Clarke  stepped  from  the  engine  and  went  along  with 
the  engine  as  it  backed,  and  that  the  engine  moved  gradually.  That 
the  nearest  brakeman  was  about  15  feet  behind  Clarke,  and  before 
this  brakeman  came  up  to  where  the  coupling  took  place,  Clarke  went 
In  and  attempted  to  kick  the  coupling  open  with  his  foot,  and  just 
as  he  kicked  the  coupling  open,  the  engine  came  bUck  and  caught  it. 

Tom  Payne  testified  that  he  was  on  the  box  car,  that  the  engine 
intended  to  couple  to.    That  he  saw  Clarke  get  out  of  the  engine  cab 
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and  signal  the  engineer  to  come  back.  That  he  did  not  see  any  per- 
son else  giving  signals.  That  the  engine  backed  up  to  make  the 
coupling,  that  It  missed,  and  pulled  up  about  10  or  12  feet,  and  back- 
ed again,  and  caught  Clarke's  foot  the  second  time.  That  Clarke, 
upon  the  failure  to  make  the  coupling,  on  the  first  attempt,  gave  the 
signal  to  pull  up,  and  in  obedience  to  the  signal  the  engineer  did  pull 
up  10  or  12  feet,  and  that  when  Clarke  gave  the  signal  to  back,  the 
engine  was  backed. 

The  foregoing  evidence  does  not  establish  that  the  engineer  knew 
That  Clarke  was  In  a  perilous  position,  nor  Is  It  sufficient  to  show  tliat 
in  backing  the  engine,  he  failed  to  exercise  ordinary  care.  It  is  true 
that  Clarke  says  he  signaled  the  engineer  to  stop,  but  he  does  not 
say  that  the  engineer  received  the  signal  or  If  he  did  receive  It,  that 
he  could  have  stopped  the  engine  In  time  to  have  prevented  the  ac- 
cident or  that  the  movement  of  the  train  was  unusual  or  unnecessary. 
In  C,  N.  O.  &  T.  P.  R.  Co.  v.  Jackson,  supra,  a  boy,  16  years  of  a«e. 
while  riding  on  a  freight  train,  with  the  permission  of  the  conductor, 
and  with  the  understanding  that  he  should  open  the  switch,  was  In- 
jured— 'in  discussing  his  evidence  that  he  had  signalled  the  engineer  to 
back  the  train,  the  court  said: 

"Appellee's  evidence  that  he  signalled  the  engineer  to  back  the 
train  Is  no  evidence  of  the  fact  that  he  did  act  upon  that  signal,  as 
there  were  four  other  men  connected  with  the  train  whose  business  it 
was  to  look  after  its  movements  and  give  necessary  signals.  He  tes- 
elfies  that  he  gave  the  signal  from  the  right  side  of  the  train,  th<e 
side  upon  which  the  englreer  was  sitting,  and  that  the  engineer  was 
looking  back  through  his  window.  Still  that  does  not  prove  that  the 
engineer  did  see  him  or  his  signal,  but  simply  shows  that  If  he  cast 
his  eyes  where  the  appellee  stood,  he  could  have  seen  him.  If  the  ap- 
pellee had  been  an  employe  in  operating  the  train,  and  had  given  a 
signal  to  back  It,  under  the  circumstances  stated  by  him,  then  an  In- 
ference might  be  drawn  or  a  presumption  indulged  thai  the  engineer 
saw  him  and  acted  on  his  signal.  «  «  «  Besides,  this,  there  is  no 
proof  offered  by  the  appellee,  to  show  that  the  jerk  which  threw  him 
from  the  train  was  one  that  was  unusual  In  the  moving  of  freight 
trains,  or  that  any  unnecessary  force  was  applied  to  the  train  which 
])roduced  the  sudden  movement  designated  as  a  jerk.  There  was  no 
neg:ligence  shown  upon  which  to  base  a  recovery." 

To  entitle  Clarke  to  recover  in  this  case,  there  must  have  been 
some  evidence  conducing  to  show  that  the  engineer  failed  to  exercise 
ordinary  care  in  handJing  his  engine  at  the  time  Clarke  was  injured. 
Upon  this  vital  point  there  is  a  total  failure  of  proof,  and  the  judg- 
ment of  the  lower  court  must  be  affirmed. 


LOUISVILLE   &   NASHVILLE   RAILROAD  CO.   v.   GORMLEY. 

(Piled  June  17th,  1908— Not  to  be  reported.) 

Benjamin  D.  Warfield,  J.  A.  Sullivan  and  Jno.  T.  Shelby  for  appel- 
lant. 

Smith  &  Smith  for  appellee. 

Response  to  petition  for  re-hearing,  per  curiam. 

Upon  another  trial  the  court  should  instruct  the  jury  that,  in  esti- 
mating the  damages,  if  any.  to  which  appellee  is  entitled,  they  should 
take  into  consideration  the  difference  between  the  fair  market  valae 
of  the  horse  immediately  before  his  Injury  and  afterwards,  and  find 
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In  damages  such  sum  as  will  reasonably  compensate  appellee  for 
any  injury  the  horse  sustained  that  resulted  directly  from  or  was 
caused  by  the  injury  he  received. 

The  parties  may  also  introduce  evidence  conducing  to  show  the 
condition  of  the  horse  up  to  the  time  of  the  trial,  but  no  recovery 
can  be  bad  for  loss  that  may  have  been  sustained  on  account  of  in- 
ability to  keep  racing  engagement  the  horse  was  entered  in,  although 
damages  are  allowable  for  money  in  caring  for  the  horse  that  was 
made  necessary  on  account  of  his  injuries. 

Petition  overruled. 


BARNES  V.  JOHNSON. 
(Filed  June  17th,  1908— Not  to  be  reported.) 

1.  Actions — ^Equitable  Issues — Right  of  Jury  Trial — Discretion  of 
Chancellor — The  absolute  right  to  have  issues  in  an  equity  case  tried 
by  a  jury  is  confined  to  issues  which  are  purely  legal  in  their  charac- 
ter. Where  issues  are  of  equitable  cognizance  it  is  within  the  dis- 
cretion of  the  chancellor  whether  he  will  order  a  Jury  to  aid  him 
in  finding  of  the  facts. 

2.  Same — ^Action  to  Cancel  Deed — Consideration — Issues — In  this 
action  to  cancel  a  deed,  held  that  the  plaintift  failed  to  establish  the 
aUegation  that  there  was  no  consideration  for  the  deed  or  that  the 
deed  was  intended  for  a  mortgage  and  that  the  chancellor  did  not 
err  in  refusing  to  submit  the  case  to  a  jury. 

John  W.  Douglas  for  appellant. 

Appeal  from  Owen  Circuit  Court. 

Opinion  by  the  court  by  William  Rogers  Clay,  Commissioner,  af- 
firming. 

On  March  14th.  1905,  S.  S.  Barnes  and  wife,  Anna  Barnes,  for  the 
recited  consideration  of  |1,000.00,  conveyed  to  appellee,  W.  H.  John- 
son, the  life  estate  of  S.  S.  Barnes  in  and  to  a  certain  tract  of  land 
situated  in  Owen  county,  Kentucky,  consisting  of  80  acres.  This 
deed  was  duly  acknowledged  by  S.  S.  Barnes  and  his  wife,  and  re- 
corded in  the  Owen  county  clerk's  office.  In  the  month  of  March, 
1906,  appellant,  S.  S.  Barnes,  instituted  this  action  to  have  the  deed 
in  question  canceled.  He  charges  that  the  conveyance  was  obtained 
by  iraud  and  misrepresentation,  and  that  there  was  no  consider- 
ation therefor.  He  also  charges  that  the  deed  was  executed  to  secure 
appellee  in  the  payment  of  money  borrowed  through  him  from  the 
Cincinnati  Tobacco  Warehouse  Company,  and  that  the  deed  was  in- 
tended to  be,  and  was,  only  a  mortgage.  The  petition  concludes  with 
a  prayer  that  the  deed  be  set  aside,  and  if  this  be  not  done  that  ap- 
pellant have  judgment  against  appellee  for  the  sum  of  $1,000.00. 
Appellee  filed  a  special  demurrer  to  the  petition,  which  was  sustain- 
ed. Appellant  thereupon  amended  his  petition,  and  made  his  infant 
children  parties  to  the  action,  laereafter  appellant  filed  a  second 
amended  petition  in  which  he  alleged  that,  during  the  winter  and 
spring  of  1905,  he  borrowed  about  $800.00  through  appellee,  W.  H. 
Johnson,  the  exact  amount  of  which  he  could  not  state;  that  sub- 
sequently he  made  a  contract  with  appellee  whereby  he  sold  the  to- 
bacco which  he  had  previously  purchased,  amounting  to  6,000  pounds, 
and  also  his  individual  crop  of  tobacco,  raised  in  the  year  1904,  con- 
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sisting  of  about  4,500  pounds;  that  appellee,  Johnson,  purchased 
said  tobacco  with  the  understanding  that  he  was  to  pay  appellant's 
indebtedness.  By  appropriate  pleadings,  appellee  maae  an  issue  as 
to  the  matters  alleged  in  the  petition  and  amended  petitions. 

About  the  same  time,  appellant  sued  appellee  for  the  sum  of  $100.00 
and  interest,  alleged  to  be  due  under  and  by  virtue  of  a  written 
agreement  whereby  appellee  held  back  $100.00  due  appellant  on  a 
land  trade.  By  the  agreement  it  was  provided  that  the  $100.00  was 
retained  by  Johnson  to  secure  him  for  losses  on  tobacco  purchased 
by  appellant  with  money  furnished  by  the  Cincinnati  Tobacco  AVare- 
house  Company.  The  $100.00  was  to  be  payable  in  the  event  Baraes 
paid  the  warehouse  company.  To  this  petition,  Johnson  filed  an  an- 
swer in  which  he  charged  that  appellant  was  still  indebted  to  the 
warehouse  com{)any  largely  in  excess  of  the  sum  of  $100.00.  and  that 
appellee  was  bound  as  appellant's  surety  for  the  payment  of  said 
sum. 

Thereafter  the  court  consolidated  these  two  actions.  Evidence  was 
taken,  the  case  submitted,  and  judgment  rendered  in  favor  of  the  ap- 
peUee.     From   that  judgment    S.    S.   Barnes   prosecutes   this    appeal. 

It  appears  that  appellant  Barnes  was  also  the  owner  of  a  life  es- 
tate in  another  tract  of  land,  consisting  of  40  acres,  and  that  this 
was  likewise  conveyed  to  appellee  by  deed  properly  signed,  ac- 
knowledged and  recorded.  Appellant  complains,  first,  of  the  error 
of  the  trial  court  in  sustaining  the  special  demurrer  to  the  petition, 
and  requiring  the  infant  children  of  appellant  to  be  made  parties.  As 
appellant  had  only  a  life  estate  in  the  tract  of  land  in  controversy, 
and,  as  his  children  owned  the  estate  in  remainder,  it  was  altogether 
unnecessary  to  make  the  latter  parties  to  the  action,  and  the  special 
demurrer  was,  therefore,  improperly  sustained.  We  are  of  opinion, 
however,  that  the  judgment  should  not  be  reversed  because  of  such 
error,  but  that  on  the  return  of  the  case  it  should  be  modified  so  as 
to  adjudge  that  the  costs  made  necessary  by  this  action  of  the  court 
should  be  paid  by  appellee. 

Appellant  also  contends  that  the  court  erred  in  consolidating  the 
two  actions.  It  appears  from  the  record,  however,  and  especially 
from  the  evidence  introduced  by  appellee,  that  the  $100.00  referred 
to  in  the  common-law  action  was  a  part  ot  the  purchase  price  for 
the  oO  acres  of  land.  That  being  the  case  it  was  proper  to  consolidate 
the  actions  and  consider  tbe  two  together  for  the  purpose  of  deter- 
mining whether  or  not  there  was  any  consideration  for  the  deed 
sought  to  be  canceled. 

During  the  progress  of  the  case,  appellant  made  a  motion  to  have 
the  following  questions  tried  by  a  jury:  1.  Was  there  any  consider- 
ation for  the  80  acres  of  land?  2.  Did  W.  H.  Johnson  buy  appellant's 
tobacco  and  thereby  become  paymaster  to  the  Cincinnati  Tobacco 
Warehouse  Company  for  the  money  borrowed  to  pay  off  same?  3.  Was 
the  $100.00  held  by  Johnson  a  payment  on  the  40-acre  tract  of  land  or 
a  payment  on  the  80-acre  tract  of  land?  4.  Was  the  deed  to  the  80- 
acre  tract  of  land  a  genuine  sale  for  a  valuable  consideration,  or  was 
it  intended  only  as  security  for  the  money  furnished  to  pay  for  the  to- 
bacco alleged  to  have  been  purchased  by  Johnson,  Section  12,  of  the 
Civil  Code  of  Practice,  provides  for  the  trial  before  a  jury  of  ordinary 
issues  in  equitable  actions.  The  absolute  right  to  have  such  issues 
tried  by  jury,  however,  is  confined  to  issues  which  are  purely  legal 
in  their  character.  Where  issues  are  of  equitable  coznlzance.  it  is 
entirely  within  the  discretion  of  the  chancellor  whether  he  will  order 
a  Jury  to  aid  him  in  a  finding  on  the  facts.  (Kennedy  v.  Ten  Broeclr. 
11  Bush,  241;  Blakey  v.  Johnson,  13  Bush,  200.)  The  question  in  this 
case  is:  Should  the  deed  be  set  aside?    Incidental  to  the  determina- 
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tion  of  that  question,  and  forming  an  inseparable  part  thereof,  are 
the  other  questions  concerning  which  appellant  asked  a  trial  by 
jury.  Such  issues  have  always  been  of  equitable  cognizance,  and 
must  necessarily  be  so  for  the  reason  that  the  question  is  whether, 
in  good  conscience,  the  transaction  should  stand  or  be  set  aside. 
(Ford,  &c.  y.  Ellis,  &c.,  21  Ky.  Law  Rep.,  1837.)  That  being  the  case, 
it  was  decretionary  with  the  chancellor,  whether  or  not  he  would  seek 
the  aid  of  a  jury,  and,  in  refusing  to  submit  such  issues  to  the  jury, 
no  error  was  committed. 

The  only  question  remaining  to  be  considered  is,  whether  or  not 
the  evidence  supports  the  findings  of  the  chancellor.  It  appears  that, 
prior  to  the  time  of  the  execution  of  the  deed,  appellant  had  executed 
two  mortgages  to  appellee  covering  the  property  in  question.  Ap- 
pellant claims  that  a  portion,  if  not  all,  of  these  mortgage  debts  had 
been  paid  off.  He  also  swears  that  no  money  was  paid  him  on  the 
day  the  deed  was  executed.  According  to  the  evidence  for  appellee, 
only  a  portion  of  the  mortgage  debts  had  been  paid,  and  he,  upon  the 
day  the  deed  was  executed,  paid  to  appellant  the  sum  of  $175.00. 
This  evidence  is  confirmed  by  that  of  other  witnesses,  who  testify 
that  they  were  present  and  saw  the  money  paid.  It  is  also  in  the 
evidence  that  appellant  stated,  after  the  deed  was  made,  that  he  had 
sold  his  property  to  appellee.  Of  course,  the  burden  of  proof  in  this 
case  was  on  appellant.  Where  appellee  already  had  two  mortgages 
on  the  property  In  question  it  is  not  likely  that  the  deed  was  intend- 
ed to  be  an  additional  mortgage — especially  in  view  of  the  fact  that 
appellee  g&ve  appellant  the  additional  sum  of  $175.00,  and  admits 
holding  back  the  sum  of  $100.00,  which  was  payable  to  appellant 
when  his  Indebtedness  to  the  Cincinnati  Tobacco  Warehouse  Com- 
pany should  be  discharged.  Without  giving  the  evidence  in  detail, 
we  are  of  opinion  that  appellant  failed  to  establish  the  fact  that  ther  > 
was  no  consideration  for  the  deed  in  question,  or  that  the  deed  it- 
self was  intended  as  a  mortgage.  On  the  other  hand,  the  weight  of 
the  evidence  is  with  appellee,  and  we  think  fully  sustains  the  find- 
ing of  the  chancellor. 

Inasmuch,  however,  as  the  $100.00  retained  by  appellee  was  for 
the  purpose  of  securing  him  to  that  amount  as  surety  for  appellant 
to  the  Cincinnati  Tobacco  Warehouse  Company,  appellee,  of  course, 
can  not  retain  this  money  as  his  own,  unless  he  has  already  paid,  or 
shall  hereafter  pay,  to  the  Cincinnati  Tobacco  Warehouse  Company  a 
sum  equal  to  that  amount.  In  other  words,  appellant  is  entitled  to 
have  the  sum  so  retained  by  appellee  applied  to  his  indebtedness  to 
the  warehouse  company.  If  appellee  has  not  already  made  this  pay- 
ment, or  if  he  shall  fail  in  the  future  to  make  such  payment,  proper 
proceedings  may  be  had  to  requlr?  him  to  pay  such  sum  as  a  credit 
on  appellant's  indebtedness   to  tK^   warehouse   company. 

Judgment  affirmeu. 


McDonald,  treasurer,  &c.  v.  parker,  superixtexdext. 

&c. 

(Filed  May  14th,  1908— To  be  reported.) 

1.  Graded  Common  Schools — District  Established  for  Seventeen 
Years — County  Superintendent — Refusal  of  Pro  Rata  to  District — 
Where  a  graded  school  district  has  been  established  and  recognized 
for  seventeen  years  as  such  without  question,  either  by  the  State  or 
county  officials,  or  others,  the  County  Superintendent  of  Schools 
can  not  refuse  to  pay  over  to  the  treasurer  of  such  school  district 
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the  pro  rata  to  It  from  the  common  school  fund,  on  the  ground  of  an 
alleged  defect  in  the  election  proceedings  by  which  such  district  was 
established  as  a  graded  school. 

2.  Same — Employing  Teachers  Without  Certificates — Gratuitous 
Services — A  college  known  as  Union  College,  which  belonged  to  the 
^lelhodist  church  was  burned,  near  Barbourville,  in  August,  1906, 
The  professors  of  said  college  (including  two  young  lady  teachers, 
who  had  no  certificates  of  qualification  and  who  made  no  charge  for 
their  services),  were  employed  by  the  trustees  of  a  graded  common 
school  district  to  teach  said  district  school  for  the  year  1906.  Held — ■ 
That  while  the  statute  forbids  the  employment,  as  teachers  in  the 
common  schools,  of  persons  who  do  not  hold  certificates  showing 
them  competent  to  teach,  it  does  not  forbid  the  trustees  from  accept- 
ing the  aid  of  teachers  whose  services  are  given  gratutiously. 

3.  Same — Employing  Teachers  From  Denominational  College — 
Constitutional  Inhibition — Where  a  denominational  college  was  de- 
stroyed by  fire,  the  fact  that  the  trustees  of  a  graded  common  school 
district  employed  the  faculty  of  said  •college  to  teach  its  school  for 
that  year  is  not  a  violation  of  Sec.  189  of  the  Constitution,  forbidding 
"the  appropriation  of  any  fund  raised  or  levied  for  educational  pur- 
poses to  be  used  by  or  in  aid  of  any  church,  sectarian  or  denomina- 
tional school,"  the  said  teachers  at  the  time  having  no  connection 
with  the  burnt  college. 

J.  M.  Kobsion,  J.  D.  Black,  P.  D.  Black  and  S.  B.  Dishman  for  ap- 
pellants. 

Appeal  from  Knox  Circuit  Court. 

Opinion  by  the  court  by  Judge  Barker,  reversing. 

Appellant,  W.  H.  McDonald,  who,  at  the  time  this  iitigation  com- 
menced was  the  treasurer  of  graded  common  school  district  No.  1^ 
instituted  this  action  against  B.  E.  Parker,  County  Superintendent 
of  Common  Schools  of  Knox  county,  for  purpose  of  obtaining  a  writ 
of  mandamus  requiring  the  appellee  to  pay  over  to  him,  as  treasurer, 
the  sum  of  one  thousand,  four  hundred  and  seventy  dollars,  which 
was  the  pro  rata  of  district  No.  1,  of  the  common  school  fund  in  his 
hands  for  distribution  in  Knox  county  for  the  school  year  ''906-1907. 
Appellee  does  not  deny  the  possession  of  the  money,  but  resists  the 
action  to  require  him  to  pay  it  over  to  the  treasurer  on  two  grounds: 
First,  a  defect  in  the  election  proceedings  by  which  the  district  was 
established  as  a  graded  school;  and,  second,  because  the  trustees 
have  made  a  combination  with  Union  College,  In  violation  of  the 
provision  of  section  189,  of  the  Constitution.  The  issues  on  these 
two  defenses  were  properly  Joined,  and  the  case  having  been  sub- 
mitted to  the  circuit  judge,  on  final  hearing  he  dismissed  the  peti- 
tion;   and  from  this  judgment  this  appeal  Is  prosecuted. 

The  first  defense  may  be  disposed  of  in  very  few  words.  It  Is  based 
upon  supposed  defects  In  the  orders  of  the  court  authorizing  the 
submission  to  the  qualified  voters  of  the  district  the  question  wheth- 
er or  not  a  graded  school  should  be  established  therein  and  certain 
bonds  issued  for  the  purpose  of  erecting  buildings,  &c.  The  elec- 
tion by  which  the  graded  school  was  established  in  the  district,  was 
held  seventeen  years  ago,  and  in  due  time  thereafter  it  was  declared 
by  the  proper  authoritites  that  the  graded  school  was  established  by 
a  majority  of  the  votes  cast  upon  the  question;  and  ever  since,  it  is 
not  disputed  that,  a  graded  school  has  been  maintained  and  carried 
on  in  the  district  without  any  question  by  either  the  State  or  county 
ofl[icials,  or  the  taxpayers  interested  in  the  proposition.    The  appel- 
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lee  has  himself,  as  superintendent,  always  recognized  it  as  an  establish- 
ed fact,  and  has  made  official  reports  accordingly.  Before  he  became 
superintendent,  he  was  employed  as  teacher  in  the  school  for  several 
years.  It  is  manifest  that  it  would  be  intolerable,  after  h  district 
has  thus  been  established,  if.  the  legality  of  the  election  by  which  it 
was  established  could  be  called  in  question  in  a  collateral  proceeding 
every  time  a  litigant  is  tempted  by  the  stress  of  his  case  so  to  do. 
There  was  no  contest  inaugurated  to  call  in  question  the  validity  of 
the  election  by  which  the  district  was  established  as  a  graded 
school,  and,  as  the  time  has  long  since  expired  in  which  such  a  con- 
test could  be  made,  It  can  not  now  be  done.  (Hopkins  v.  Swift.  100 
Ky.,  14;  Wilson,  &c.  v.  Hines,  99  Ky.,  221;  Cole  v.  Commonwealth, 
30  Ky.  Law  Rep.,  385.) 

The  second  defense,  which  is  based  upon  the  theory  that  the 
trustees  of  the  school  have  made  a  combination  with  the  authorities 
in  charge  of  Union  College,  which  is  situated  in  the  district,  grows 
out  of  the  following  facts:  Union  College  is  an  educational  institu- 
tion, operated  under  the  auspices  of  the  Kentucky  Conference  of  the 
Methodist  Episcopal  Church.  In  September,  1906,  Union  College  had 
among  its  teachers  Prof.  G.  H.  Reibold  and  two  ladies,  the  Misses 
Weaver,  who  were  under  contract  with  it  to  teach  during  the  ensu- 
ing school  year.  In  August  1906,  Union  College  suffered  a  disastrous  fire 
by  which  its  administration  building  was  totally  destroyed.  This 
misfortune  made  it  impossible  to  open  the  institution  to  its  full  ca- 
pacity until  the  burned  buildings  could  be  rebuilt,  and  the  trustees 
of  the  institution  found  themselves  with  more  teachers  on  their 
hands  than  they  could  utilize  in  teaching  the  student  body  they  had 
room  to  accommodate  in  their  remaining  buildings.  A  re-arrangement 
of  their  professional  corps  became  absolutely  necessary.  Shortly 
before  the  fire  the  trustees  of  the  graded  school  were  anxious  to 
secure  the  services  of  Prof.  Reibold  as  principal  of  their  school, 
and  had  made  overtures  looking  towards  his  employment  in  this 
capacity.  He  informed  them,  however,  that  he  was  under  contract 
with  Union  College  to  teach  for  it  and  could  not  honorably  release 
himself.  After  the  fire,  the  faculty  of  Union  College  became  anxious 
to  make  some  arrangement  by  which  they  could  be  relieved  of  some 
of  the  burden  of  paying  teachers  whom  they  could  not  use;  and,  look- 
ing to  this  end,  the  president  of  the  college.  Dr.  Easley,  opened  ne- 
gotiations with  the  trustees  of  the  graded  schools.  It  was  first  thought 
that  some  sort  of  fusion  could  be  entered  into  by  the  two  institutions, 
which  would  be  mutually  advantageous  to  them,  and  considerable 
discussion  along  this  line  was  had,  some  of  the  trustees  being  in 
favor  of  It  if  it  could  be  legally  done;  but,  upon  the  advice  of  counsel, 
this  whole  idea  was  abandoned,  the  attorney  for  the  trustees  being 
correctly  of  the  opinion  that  no  part  of  the  public  school  fund  could 
be  lawfully  paid  over  in  any  way  or  by  any  arrangement  to  a  de- 
nominational school.  Prof.  Reibold  then  resigned  his  position  as 
teacher  in  Union  College,  and  was  employed  along  with  Profs.  Faulk- 
ner and  Jones  as  teachers  to  conduct  the  graded  school.  It  was 
suggested  also  that  the  Misses  Weaver  should  be  employed  in  the 
lower  grade  department  of  the  district  school  to  teach  the  smaller 
children,  but  it  was  found  to  be  an  insuperable  objection  to  this  that 
they  did  not  have  the  certificates  required  by  the  statute,  which 
authorized  their  employment  as  teachers  in  the  common  schools  of 
Kentucky.  Thereupon  the  faculty  of  Union  College,  being  under 
contract  with  the  Misses  Weaver  for  the  ensuing  year,  donated  their 
services  as  teachers  to  the  graded  school;  Union  College  -undertaking 
to  pay  them  their  salories,  and  their  services  to  be  absolutely  free 
to  the  district.  The  contract  between  the  trustees  and  Profs.  Reibold, 
Faulkner  and  Jones  is  as  follows: 
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'This  contract  made  and  etered  into  this  September  13,  1906,  be- 
tween John  Bolton,  L#.  W.  Farmer,  A.  W.  Hopper,  J.  StanfiU  and  Ben- 
jamin Mathews,  trustees  of  Barbourville  graded  common  school,  dis- 
trict No.  1,  parties  of  the  first  part,  and  G.  H.  Reibold,  W.  C.  Faulk- 
ner and  H.  B.  Jones,  parties  of  the  second  part,  witnesseth:  That  for 
and  in  consideration  of  the  conditions  and  oblie&tions  hereinafter  set 
out,  the  first  parties  have  this  day  employed  second  parties  to  con- 
duct and  teach  the  said  common  graded  school,  district  N-a.  1,  Bar- 
boursville,  Ky..  for  a  period  of  nine  months,  beginning  on  September 
13,  1906.  The  said  second  parties  agree  to  teach  each  and  everv  white 
child  within  the  lawful  schtx>l  age.  living  in  said  district,  who  pre- 
sents h'.mself  and  desires  to  be  taught,  free  of  charge,  for  the  said 
full  period  of  nine  months.  Sifd  school  to  be  taught  in  accordance 
with  the  common  school  laws  of  the  State  of  Kentucky,  and  said 
teachers  and  school  at  all  times  be  subject  to  the  visitation  and  law- 
ful authority  of  the  said  trustees  of  said  district  and  the  couniy  super- 
intendent of  schools  of  Knox  county  and  the  Superintendent  of  Public 
Instruction  of  the  State  of  Kentucky.  Said  second  parties  are,  at  all 
times,  to  keep  and  maintain  the  school  rooms  in  a  clean  and  health- 
ful condition.  The  said  G.  H.  Reibold  is  to  be  principal  and  have 
general  supervision  and  control  of  the  entire  school,  both  teachers 
and  pupils.  The  said  W.  C.  Faulkner  Is  to  be  first  assistant  teacher 
and  the  said  H.  B.  Jones,  second  assistant  teacher.  The  said  6.  H. 
Reibold  is  to  receive  for  his  services  the  sum  of  one  bundled  dol- 
lars per  month.  The  said  W.  C.  Faulkner  shall  receive  the  eum  of 
fifty  dollars  per  month  for  his  services,  and  the  said  H.  B.  Jones  shall 
receive  the  sum  of  fifty  dollars  per  month  for  his  services;  all  of  said 
teachers  to  be  paid  out  of  the  public  fund  o?  said  district,  and  shall 
be  paid  at  such  time  as  the  public  funds  shall  be  turned  over  to  the 
treasurer  of  said  district.  First  parties  shall  furnish  all  fuel  and 
supplies  and  provide  janitors. 

(Trustees)     "JOHN  BOLTON,  Chairman. 


"A.  W.  HOPPER. 
"L.  W.  FARMER, 


"J.  F.  STANFILL. 
(Teachers)     "H.  B.  JONES, 

"W.  C.  FAULKNER, 
"GEO.  H.  REIBOLD." 

At  the  c  ^mmencement  of  the  school  the  trustees  distributed  among 
all  the  patrons  of  the  graded  school  the  following  notice: 

"NOTICE. 

"To  the  patrons  of  Barbourville  White  Graded  School,  District  Num- 
ber 1. 

"All  patrons  of  Barbourville  (White)  Graded  School,  District  No. 
1,  will  take  notice  that  said  school  will  open  Thursday,  September 
13,  1906. 

"The  board  has  secured  Prof.  Geo.  H.  Reibold  as  principal,  with  an 
able  corps  of  assistants.  The  school  is  free  to  all  white  children 
living  in  said  district  whi  are  within  the  school  age.*' 

It  is  conceded  that  the  school,  which  was  conducted  by  the  trustees 
for  the  school  year  in  question  was  the  most  successful  and  prosper- 
ous one.  from  an  educational  standpoint,  ever  held  in  the  dis*^rict. 
It  is  admitted  that  every  white  child  of  school  age  who  desired  so 
to  do  was  taiipht  therein  free  of  charge.  But  it  is  said  the  fact  that 
Prof.  Reibold  and  the  Misses  Weaver  had  but  lately  come  from  X-nion 
College  and  the  young  ladies  were  without  the  certificate  required 
bv  law,"  authorized  the  superintendent  to  withhold  the  fund  paid  into 
his  hands  bv  the  State  and  county  for  the  benefit  of  the  district. 
Section    189,    of    the    Constitution,    which    is    invoked    in    support    of 
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part  of  this  position  is  as  follows:  "No  portion  of  any  fund  or  tax 
now  existing,  or  that  may  hereafter  be  raised  or  leyled  for  educa- 
tional purposes,  shall  be  appropriated  to,  or  used,  by,  or  in  aid  of, 
any  church,  sectarian  or  denominational  school." 

It  is  conceded  by  appellant  that  the  young  lady  teachers  were  with- 
out the  necessary  certificates  which  would  authorize  their  employment 
as  teachers  in  the  common  school  system  of  the  State;  but  it  does 
not  follow  that,  because  they  could  not  be  employed  as  teachers  for 
pay,  they  might  not  teach  in  the  public  schools  without  pay.  It  is 
abundantly  established  by  the  evidence  in  this  case,  that  these  ladies 
were  eminently  qualified  to  teach  young  children,  t!his  being  a  branch 
of  pedagogy  for  which  they  were  especially  educated  and  by  nature 
adapted.  We  are  unable  to  see  how  their  employment  violates  either 
the  letter  or  the  spirit  of  the  statute,  which  forbids  the  employment 
of  any  one  as  a  teacher  who  is  without  the  required  certificate.  The 
reason  and  spirit  of  the  statute  is,  that  the  public  money,  devoted  to 
educational  purposes,  S'hall  net  be  squandered  on  incompetent  teachers, 
and  the  certificate  is  a  guaranty  of  the  qualification  of  the  teacher. 
The  statutory  requirement  is  undoubtedly  a  wise  and  useful  provision, 
but  it  was  not  intended  to  prevent  charitable  persons  from  donating 
their  services  to  the  education  of  the  common  school  children.  If 
one  skilled  in  the  teachiog  of  music  or  drawing  were  so  philanthropic- 
ally  disposed  as  to  be  willing  to  teich  the  children  music  or  draw- 
ing, without  any  charge  to  the  State,  or  the  district,  it  would  hardly 
be  supposed  that  this  would  njt  be  permitted  because  the  specialist 
In  question  did  not  have  the  statutory  certificate  authorizing  his 
general  employment  as  a  teacher  in  a  public  school.  Philanthropy  is 
not  so  prevalent  in  our  State  that  laws  have  to  be  enacted  to  forbid 
Its  exercise.  The  record  before  us  establishes,  without  any  sort  of 
c:>ntradiction,  that  the  authorities  of  Union  College,  finding  themselves 
under  contract  with  the  young  ladies  in  question,  and  being  unable 
to  employ  them  in  their  o^^ti  school,  donated  their  services  to  the  use 
of  the  pupils  of  graded  common  schools  in  district  No.  1.  Nor  do  we 
think  the  evidence  in  this  case  authorizes  the  inference  that  there  was 
any  ct^nnection,  direct  or  indirect,  near  or  remote,  between  Union 
College  and  the  graded  school.  It  is  shown  in  the  testimony,  and 
not  denied,  that  the  appellee  was  present  at  the  opening  of  the  public 
school  in  September,  1906;  that  he  made  a  speech  there,  in  which  he 
congratulated  the  district  up  n  its  good  fortune  in  securing  the  ser- 
vices of  so  able  a  body  of  te?chers,  and  complimented  the  trustees 
iTpon  their  zeal  and  fidelity  in  inaugurating  the  school  under  such 
euspicious  surroundings.  We  are  not  advised  as  to  why  he  changed, 
so  radically,  his  position  with  reference  to  this  school,  for  he  bears 
able  testimony,  that  he  had  never  had  a  better  school  under  his  charge 
as  superintendent  than  that  which  he  seeks  to  destroy  in  this  liti- 
gation. 

It  can  not  be  controverted,  that  the  statute  forbids  the  employment, 
as  te:ichers  in  the  common  schojls.  of  persons  who  do  not  hold  cer- 
tificates showing  them  competent  to  teach.  But  we  hold  that  the 
provision  does  not  forbid  the  trustees  from  accepting  the  aid  of 
teachers  whose  services  are  given  gratuitously.  Altruism  is  not  with- 
in the  inhibitl-^n  of  the  statute.  Nor  can  It  be  denied,  that  the  Con- 
stitution forbids  the  diversion  of  any  money  raised  by  taxation  for 
public  education  into  the  coffers  of  any  denominational  school;  but 
we  have  ^e•^d  this  record  several  times,  with  the  utmost  care,  and 
have  failed  to  find  the  slightest  evidence  of  any  intention  to  pay 
one  cent  of  the  fund  involved  here  to  Union  College,  or  to  any  one 
connected  therewith,  or  to  either  of  the  Misses  Weaver.  On  the  con- 
trary, the  uncontradicted  testimony  shows  that  every  dollar  of  it  will 
be  paid  (and  is  due)  to  Profs.  Reibold,  Faulkner  and  Jones,  who  were 
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employed  by  the  trustees  to  teach  the  school  during  the  session  of 
190G-1907.  No  one  disputes  that  these  men  were  qualified  in  eTerr 
way  to  teach  in  the  public  school,  or  that  they  carried  out  their 
contract  with  the  utmost  fidelity.  It  is  conceded  that  the  charact€r 
of  their  work  w.:s  of  the  highest  class,  and  that  every  white  child 
in  the  district,  within  the  pupil  age,  who  desired  t»  attend  school, 
was  received  and  taught. 

So  far  fr.m  putting  the  public  school  under  sectarian  influences, 
the  evidence  s.hows  that  nearly  aJl  of  the  trustees  are  members  of, 
or  sympathizers  with  denominations  other  than  the  Methodist  Church. 
Not  one  of  the  teachers  in  question,  Including  the  young  ladies,  wer« 
shown  to  be  members  of,  or  sympithizers  with  that  denomination. 
The  truth  is,  the  appellee's  defense,  so  far  as  the  constitutional  point 
is  concerned,  is  merely  suspicion,  based  upon  very  small  and  in- 
significant circumstances.  Among  others,  he  showed  that  there  were 
two  very  poor  young  men  trying  to  work  their  way  through  Union 
College;  thai  President  Easley  persuaded  the  trustees  to  hire  these 
boys,  at  eight  dollars  per  month  each,  to  ^act  as  janitors  in  the  school 
It  is  not  denied  that  the  services  of  a  janitor  were  needed,  or  charged 
that  the  young  men  did  not  faithfully  earn  the  pittance  paid  them; 
but  the  fact  that  they  were  students  at  Union  College  at  the  time  of 
the  employment,  seems  to  have  presaged  all  the  evils  of  a  union  ni 
church  and  Slate.  Again,  owing  to  the  fact  that  appellee  wrongfully 
withheld  from  the  treasurer  the  money  with  which  to  operate  the 
school,  the  trustees  were  unable  to  pay  Prof.  Reibold  his  salary: 
and  in  order  that  this  able  educator  might  continue  his  work.  Presi- 
dent Easley  persuiH-ded  his  board  to  advance  his  salary,  taking  his 
obligation  to  repay  it  out  of  the  money  coming  from  the  State.  Bui 
for  this  generous  9cti:n  by  the  board,  doubtless  the  deadly  thrust 
aimed  by  the  appellee  at  the  existence  of  the  school,  would  have  been 
fatal  in  its  consequences. 

In  conclusion,  perhaps  no  higher  encomium  could  be  paid  the  char- 
acter of  the  school  involved  here  than  is  conbiined  in  the  opinin 
of  the  learned  trial  judge,  whose  judgment  we  are  reviewing.  After 
setting  out  the  arrangement  we  have  detailed  above,  he  said:  "Under 
this  arrangement,  in  connection  with  Profs.  Reibold,  Faulkner  and 
Jones,  a  most  excellent  schoJl  has  been  conducted  for  some  seven 
months  in  the  grided  school  building.  It  has  given  almost  universal 
satis^'action  in  the  town  of  Barbourville;  in  fact,  I  might  say,  that 
the  school  for  this  year,  has  been  tlie  best  ever  conducted  in  the  city 
of  Barbourville.  ♦  ♦  ♦  The  proof  s-hows,  I  think,  that  every  child 
within  the  school  age  of  Barbourville  graded  school  district,  has  had 
an  opportunity  to  attend  this  school  free.  I  regard  it  as  the  very 
greatest  of  misfortunes  to  the  people  and  the  children  of  Barbourville 
if  they  should  lose  this  school;  but  it  is  a  misfortune  not  of  my  mak- 
ing. I  think  that  the  defendant  would  much  better  have  administered 
to  the  interests  of  the  people  of  Barbourville  if  he  had  sought  to 
have  avoided  th's  issue,  rather  than  to  raise  it;  but  that  is  a  matter 
for  him — ^not  for  me — to  decide." 

We  are  of  opinion  that  Profs.  Reibold.  Faulkner  and  Jones  had  » 
valid  contract  with  the  trustees  of  graded  school  No.  i.  of  Barbour- 
ville, to  tech  for  them  during  the  school  session  of  1906-1907:  that 
they  earned  this  money  by  honest  and  faithful  work;  that  the  evidence 
shows  conclusively  that  all  of  it  is  due  and  will  be  paid  to  them, 
and  none  of  it  will  ever  go  to  Uni^n  College,  or  any  one  connected 
with  it,  nor  to  either  of  the  young  ladies  who  lacked  the  required 
certificates  to  qualify  them  to  teach  in  the  public  schools.  These  pro- 
fessors were  in  nowise  to  blame,  even  if  we  asstmie  (which  was  not 
shown)  that  some  of  thr»  acts  of  the  trustees  were  irregulir  or  im- 
proper.    Having  faithfully  performed  their  contract,  and  the  district 
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having  received  the  benefit  of  their  services,  they  can  not  be  deprived, 
by  any  defense  based  on  suspicion,  of  the  reward  justly  due  them. 

For  these  reasons  the  judgment  Is  reversed,  with  directions  to 
the  trial  court  to  enter  a  judgment  in  conformity  with  the  prayer  of 
the  petition. 


McGLONB,  SHERIFF,  &c.  v.  WOMACK,  &c. 
(Filed  June  17,  1908— Not  to  be  reported.) 

1.  Taxation — Tax  on  Dogs — ^Act  Regulating  Sheep  Industry  by  Tax- 
ing Dogs — 'The  act  of  the  Kentuclvy  Legislature,  approved  March  1, 
1906,  entitled  "An  act  to  pr^^mote  the  sheep  Industry  and  to  provide 
a  tax  on  dogs,"  means  that  it  is  an  act  to  promote  the  sheep  industry 
by  providing  a  tax  on  dogs,  and  is,  therefore,  not  inimical  to  section 
51,  of  the  Constitution,  providing  that  "no  law  enacted  by  the  General 
Assembly  shull  relate  to  more  than  one  subject,  and  that  shall  be 
expressed  in  its  title. 

2.  Same  —  Statute  —  Police  Regulation  —  Remuneration  for  Sheep 
Killed  by  Dogs — ^The  act  is  not  a  revenue  statute,  but  is  a  police  regu- 
lation, in  that  its  object  is  to  remunerate  the  owners  of  the  sheep 
for  any  losses  they  may  suffer  by  the  killing  of  their  sheep  by  dogs, 
and  the  license  imposed  was  intended  to  be  a  regulation  of  dogs  and 
in  this  way  to  promote  the  sheep  industry. 

3.  Ownership  of  Dogs — 'Legislature — Regulatlan — Dogs  are  an  ap- 
propriate subject  of  regulation  under  the  police  power  of  the  State. 
It  is  within  the  power  of  the  Legislature  to  prohibit  their  ownership 
entirely  and  to  provide,  where  their  ownership  is  allowed,  any  regu- 
lation which  the  legislative  discretion  may  impose. 

4.  Special  Privileges — Public  Services — The  statute  does  not  confer 
any  special  privileges  on  the  owners  of  sheep,  but  merely  protects 
these  owners  from  the  destruction  of  their  property  by  dogs,  and,  there- 
fore, it  is  not  inimical  to  section  3,  of  the  Bill  of  Rights,  forbidding 
the  grant  of  exclusive  privileges  to  any  man,  or  set  of  men,  except  in 
consideration  of  public  services. 

Jas.  Breathitt,  J.  S.  Morris,  N.  B.  Hays,  C.  H.  Morris  and  Hazelrigg, 
Chenault  &  Hazelrigg  for  appellants. 

Jas.  Andrew  Scott  and  W.  C.  Marshall  for  appellees. 

Appeal  from  Carter  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  reversing. 

This  action  was  instituted  by  appellees,  citizens  of  Carter  county, 
Kentucky,  and  owners  of  dogs,  to  test  the  validity  of  an  act  of  the 
General  Assembly  of  the  Commonwealth  of  Kentucky,  approved 
March  1,  1906,  entitled  "An  act  to  promote  the  sheep  industry  and  to 
provide  a  tax  on  dogs."  By  the  first  and  second  sections  of  the  act 
a  license  tax  of  one  dollar  per  capita  is  required  to  be  assessed 
upon  every  dog  four  months  old  within  the  Commonwealth,  which 
the  owner  of  the  animal  is  required  to  pay.  This  tax  is  required  to  be 
levied  and  collected  as  are  other  taxes,  and  paid  over  to  the  State 
Treasurer,  but  to  be  kept  separate  from  the  other  public  accounts 
and  taxes  by  the  Auditor  and  Treasurer.  The  funds  thus  raised  are 
declared  to  be  for  the  purpose  of  indemnifying  losses  by  the  killing 
or  injuring  of  sheep  by  dogs.  The  third  and  fourth  sections  of  the 
act  provide  how  the  losses  by  the  killing  of  sbeep  by  dogs  fhall  be 
proved  <and  paid;  and  if  there  be  any  surplus  after  paying  all  losses 
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■occuxTing  by  the  killing  of  sheep  by  dogs»  it  shall  be  paid  oyer  to  tJie 
school  fund  of  the  county  in  which  it  was  assessed.  There  are 
several  other  provisions  of  the  act,  but  a  consideration  of  them  is 
not  necessary  to  an  adjudication  of  its  validity. 

The  petition  sets  forth  the  act  and  the  fact  that  it  was  about  to 
be  enforced  by  the  sheriff  and  assessor  of  Carter  county,  and  prays 
for  an  injunction  restraining  these  officers  from  its  enfr>rcement  on 
the  ground  of  its  invalidity.  A  general  demurrer  to  the  petition  was 
overruled,  and,  the  cfficers  declining  to  plead  further,  a  judgment 
was  rendered  in  'accordance  with  the  prayer  of  the  petition ;  i  nd  from 
this  judgment  this  appeal  is  prosecuted. 

The  first  objection  to  tbe  act  is,  that  its  title  is  inimical  to  section 
51,  of  the  Cons-titution,  which  provides  that  "no  law  enacted  by  the 
Greneral  Assembly  shall  relate  to  more  than  one  subject,  aJid  that 
shall  be  expressed  in  the  title;"  it  being  said  that  the  title  of  this 
ect  relates  to  two  separate  subjects  of  legislation,  and  is,  therefore, 
invalid.  If  the  act  under  consideration  does  relate  to  two  subjects, 
it  goes  without  saying  that  it  is  void  as  a  whole.  But  we  do  not 
agree  that  the  title  before  us  relates  to  two  subjects.  The  subject- 
matter  of  the  act  is  the  promotion  of  the  sheep  industry,  and  this 
is  to  be  accomplished  by  the  imposition  of  a  tax  on  dogs.  No  other 
attempt  to  promote  the  sheep  industry  is  indicHed  by  any  provisim 
in  the  act  taken  as  a  whole.  It  may  be  that  the  title  to  the  act  is 
somewhat  awkwardly  expressed.  What  it  really  means  is,  that  it  is 
an  act  to  promote  the  sheep  industry  by  providing  a  tax  on  dogs, 
and  when  thus  read,  all  duality  disappears. 

A  second  objection  to  the  act  is,  that  it  is  violative  of  section  171, 
of  the  Constitution,  in  that  the  taxes  imposed  are  not  collected  for 
public  purposes;  and,  third,  it  is  invalid  because  in  violation  of  sec- 
tions 172  and  174,  of  the  Constitution,  which  require  all  property  ir. 
the  Commonwealth,  not  exempted  from  taxation  by  the  Constitution, 
to  be  asssessed  at  its  fair  cash  value  and  taxed  in  proportion  thereto. 
These  two  objections  may  be  considered  together,  and  they  involve 
a  most  important  part  of  the  claim  that  the  act  is  Invalid. 

The  first  question  tJ  be  determined  is,  whether  or  not  the  statute 
before  us  is  a  revenue  statute,  or  whether  it  was  enacted  for  the 
purpose  of  police  regulation.  That  It  was  not  intended  as  a  revenue 
statute  is  obvious  from  the  most  superficial  reading.  The  title  de- 
claies  the  purpose  of  the  enactment  to  be  the  promotion  of  the  sheep 
industry  by  the  levy  of  a  tax  en  dogs,  and  the  body  of  the  act  shows 
clearly  that  its  object  is  to  remunerate  the  owners  of  sheep  for  any 
losses  they  may  suffer  by  the  killing  of  their  sheep  by  dogs.  The 
license  tax  imposed,  then,  was  intended  by  the  Legislature  to  be 
a  regulation  of  dogs,  and  in  this  way  to  promote  the  sheep  industry. 

This  conf rents  us  with  the  question  as  to  whether  or  not  it  is 
within  the  competeocy  of  the  Legislature  to  regulate  dogs  in  the 
m  nner  undertaken  to  be  done  in  the  statute  before  us.  That  dogs 
are  ?n  appropriate  subject  of  regulation,  under  the  police  power  of 
the  State,  is  established  by  an  overwhelming  weight  of  judicial  au- 
thority; and  unquestionably  it  is  entirely  within  the  power  of  the 
Legislature  to  prohibit  the  ownership  of  dogs  at  all,  and  to  provide, 
where  their  ownership  is  allowed,  any  regulation  which  the  legisla- 
tive discretion  may  impose.  No  where  has  this  doctrine  been  as- 
serted with  greater  clearness  than  by  our  own  court. 

In  the  case  of  Bradford  v.  McKibben.  4  Bush,  545,  an  act  was  upheld 
which  authorized  tbe  killing  of  any  dog  found  on  the  premises  of 
a  neighbjr  without  the  presence  of  its  owner  or  keeper.  In  its  opin- 
ion, the  court  said:  "Whatever  may  be  the  temptitions,  therefore,  to 
entice  a  dog  from  home  without  the  presence  of  his  owner  or  keeper, 
even  though  it  be  for  the  propagation  of  his  species,  his  innocence 
is   no   protection   to   him;    if  he   is    found   roaming   on   a   neighbor's 
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premises,  without  the  presence  of  his  prortector,  his  life  is  forfeited, 
if  the  owner  of  the  premises  on  which  he  is  found  will  exact  the  pen- 
alty, and  choose  to  execute  the  sentence." 

In  the  case  of  Commonwealth  v.  Markham,  7  Bush,  485,  an  ordi- 
nance of  the  city  of  Frankfort  provides:  "That  all  persons  owning 
or  controlling  dogs  within  the  city  of  Frankfort  are  hereby  required 
annually,  on  the  10th  day  of  April,  to  apply  to  the  city  clerk  to  regis- 
ter, and  procure  a  brass  collar,  duly  stamped,  for  each  dog,  and  pay 
to  the  clerk  at  the  time  of  registry  a  tax  of  two  doll'ars  for  every  dog 
so  owned  and  registered;  wliich  tax  the  clerk  shall  pay  into  the  city 
treasury.  Any  person  falling  to  comply  with  the  provisions  of  this 
ordinance  shall,  on  conviction  before  the  police  judge,  bo  fined  the 
sum  of  five  dollars  for  each  day  >of  failure,  and  for  each  dog  owned 
or  controlled  by  him,  not  registered  as  aforesaid.  The  marshal  or  any 
police  officer  shall  forthwith  kill  any  dog  found  upon  the  streets  with- 
out suoh  collar  so  procured  from  the  city  clerlt."  The  charter  of  the 
city  of  Frankfort  only  authorized  the  council  to  levy  ad  vfidorem  taxes 
on  the  real  and  personal  estate  of  its  citizens-  for  local  revenue; 
so  that  if  the  ordinance  was  for  revenue  only,  it  was  void  as  being  con- 
trary to  the  charter.  The  court  held  that  the  act  was  sanitary  and  not 
for  revenue,  and  upheld  the  ordinance  under  the  police  power  dele- 
gated to  the  city  by  its  charter.     In  the  opinion  it  is  said: 

"Presuming  that  the  owners  of  wdrthless  or  pestilent  dogs  would  not 
pay  such  a  tax  for  such  a  license,  the  expulsion  or  destruction  of  in- 
ferior or  dangerous  dogs,  as  well  as  protection  to  the  usefiil  class,  was 
the  constructive  aim  of  this  enactment  by  the  council.  The  purpose 
was  sanitary  »and  not  fiscal.  How  far  the  end  may  be  accompliarhed 
by  the  means  prescribed  is  for  the  municipality,  and  not  the  judiciary, 
to  decide.  And  this  court  can  not  adj-udge  that  because  a  more  adapta- 
ble expedient,  molded  in  better  form,  might  have  been  chosen,  that 
which  has  been  .adopted  was  unauthorized." 

In  the  case  of  Sentell  v.  New  Orleans,  &c.,  Railroad  Co.,  698,  the 
the  Supreme  Court  of  the  United  States  upheld  as  constitutional  a 
law  of  the  State  of  Louisiana,  requiring  dogs  to  be  placed  upon  the 
assessment  rolls,  and  limiting  any  recovery  by  the  owner  to  the  valut 
fixed  by  himself  for  the  purpose  of  taxation.  The  court,  through  Mr. 
Justice  Brown,  in  a  very  learned  opinion,  discusses  in  a  broad  and  phil- 
osophic manner  the  whole  subject  of  the  property  in  dogs,  and  the 
question  as  to  whether  or  not,  and  hxxw  far,  these  animals  are  subject 
to  the  police  power  'of  the  State.  The  rule  as  to  the  right  of  the  State 
to  prohibit  the  keeping  of  dogs  is  thus  stated:  "E^ren  if  it  were 
assumed  that  dogs  are  property  in  the  fullest  sense  of  the  word,  they 
would  still  be  subject  to  the  police  power  of  the  State,  and  might  be 
destroyed  or  otherwise  dealt  with,  as  in  the  judgment  of  the  Legis- 
lature is  necessary  for  the  protection  of  its  citizens.  That  a  State, 
in  a  bona  fide  exercise  of  its  police  power,  may  interfere  with  private 
property,  and  even  order  its  destruction,  is  as  well  settled  as  any 
legislative  power  can  be,  which  has  for  its  objects  the  welfare  and 
comfort  of  the  citizen.  For  instance,  meats,  fruits  and  vegetables 
do  not  cease  to  become  private  property  by  their  decay;  but  it  is 
clearly  within  the  power  of  the  State  to  order  their  destruction  in 
times  of  epidemic,  or  whenever  they  are  so  exposed  as  to  be  delete- 
rious to  the  public  health.  There  is  also  property  In  rags  »and  cloth- 
ing; but  that  does  not  stand  in  the  way  of  their  destruction  in  case 
they  become  infected  and  dangerous  to  the  public  health.  No  prop- 
erty is  more  sacred  than  one's  home,  and  yet  a  house  may  be  pulled 
down  or  blown  up  by  the  public  autborities,  If  necessary  to  avert 
or  stay  a  general  confiagration,  and  that,  too,  without  recourse  against 
such  authorities  for  the  trespass."  (Bowditch  v.  Boflton.  101  U.  S., 
16;  Mouse's  Case,  12  Coke,  63;  GKnremor,  &c.  v.  Meredith,  4  T.  R., 
794;  Stone  v.  The  Mayor,  &c.,  25  Wend.,  157;  Russell  v.  The  Mayor, 
&c.,  2  Denio,  461.) 
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To  the  same  effect  is  Blair  v.  Forehand,  100  Mass.,  136;  Morej  t. 
Brown,  42  N.  H.,  373. 

In  22  Am.  &  Eng.  EIncy.  of  Law,  title  Police  Power,  page  930,  k  is  said : 
"The  police  power  of  the  State  has  been  used  to  a  greater  extent  to 
regulate  and  control  the  keeping  ot  and  property  in,  dogs  than  any 
other  class  of  domestic  animals.  And  statutes  requiring  the  payment 
of  a  license  fee,  sometimes  denominated  a  tax,  for  the  keeping  of  dogs, 
are  very  usual,  as  also  are  provisions  requiring  all  dogs  running  at 
large  to  be  muzzled.  And  the  police  power  has  even  been  held  to 
extend  to  authorizing  the  summary  killing  of  dogs  found  running  at 
large  c:ntrary  to  law." 

Cooley,  in  his  work  on  Canstitutional  Limitations,  7th  edition,  page 
881,  in  note  3,  thus  summarizes  the  law  on  the  subject  in  hand:  '*I>ogs 
lare  subject  to  such  regulations  as  the  Legislature  may  prescribe, 
and  it  is  not  unconstitutional  to  authtorize  their  destruction,  without 
previous  adjudication,  when  found  at  large  without  being  licensed 
and  collared  according  to  the  statutory  regulation.  (Authorities 
omitted.)  As  a  measure  of  internal  police,  the  State  has  ihB  power 
to  encourage  the  keeping  of  sheep,  and  to  discourage  the  keeping  of 
dogs,  by  impoeing  a  penalty  upon  th  eowner  of  a  dog  for  keeping  the 
same.  (Mitchell  v.  Williams,  27  Ind.,  62.)  Or,  by  imposing  a  dog 
tix  for  a  fund  to  indemnify  sheep  owners  tor  losses  suffered  from 
dogs."     (Van  Horn  v.  People,  46  Mich.,  139;  9  N.  W.,  246.) 

In  the  cftise  of  City  of  Carthage  v.  August  Rhodes,  9  L.  R.  A.,  352. 
the  Supreme  Court  of  Missouri  upheld  an  ord^nianoe  of  the  city  of 
Carthage  licensing  dogs  and  cats,  and  providing  for  their  being  im- 
pounded or  destroyed  if  found  running  at  large,  contrary  to  the  ordi* 
nance.  In  the  opinion  it  was  said:  "Taxation  may  be  for  the  pur- 
pospt  of  raising  revenue,  or  for  the  purpose  of  regulation.  Where 
for  the  purpose  of  raising  revenue,  or  for  the  purpose  of  regulation, 
it  is  an  exercise  of  the  police  power  of  the  State.  They  are  both 
distinct  co-exlstent  powers  in  the  State,  and  either,  or  both,  n»ay  ex- 
ercised through  a  municipal  corporation.  In  this  case,  by  the  terms 
of  the  charter,  both  -powers  are  granted  to  the  city  of  Carthage  as  to 
the  dogs  of  that  city.  The  dog-Ucense  tax  required  by  its  ordinance 
is  easily  referable  to  the  exercise  of  the  police  power  granted." 

In  the  case  of  Fox  v.  Mohawk  &  Hudson  River  Humane  Society. 
51  L,  R.  A.,  681,  the  CJourt  of  Appeals  of  New  York  upheld  a  statute 
of  that  State  which  authorized  the  humane  society  to  kill  unlicensed 
dogs  without  notice  to  the  owner  and  without  any  judicial  proceed- 
ing. 

From  the  foregoing  authorities,  and  upon  principle,  we  are  of  opin- 
ion that  the  Tegu]*xtion  of  dogs  is  within  tihe  police  power  of  the 
State,  and  that  it  is  competent  for  the  Legislature  to  prohibit  the 
keeping  of  dogs  entirely,  or,  if  It  is  necessary  for  the  public  welfare, 
any  other  regulation  mray  be  adopted  which,  to  the  Legislature,  may 
seem  most  expedient  for  the  promotion  of  that  end.  We  are  also  of 
opinion  that,  the  statute  not  being  for  revenue,  but  an  exercise  of  the 
police  power,  its  ppcjvisions  are  not  regulated  by  any  section  of  the 
Constitution  relating  to  fiscal  matters,  and,  although  the  sum  required 
to  be  paid  by  the  owner  of  each  dog  four  months  old  is  called  a 
tax,  and  it  is  required  to  be  assessed  by  the  assessor,  collected  by  the 
sheriff  and  paid  over  to  the  State  Treasurer,  this  is  only  a  mode  of 
regulating  the  dog  within  the  State,  and  pfotecting  the  sheep  in- 
dustry to  the  extent  that  the  burden  imposed  will  result  in  the  de- 
structi-on  of  worthless  and  dangerous  dogs  and  create  a  fund  to  pay 
losses  for  the  destruction  of  sheep  by  dogs.  W<e  do  not  think  it  can 
be  doubted  that,  if  it  is  competent  for  the  Legislature  to  prohibit 
the  ownership  of  dogs,  or  to  prohibit  them  running  at  large,  it 
is  also  oompetent  for  It  to  impose  any  other  regulation  whioh,  in  its 
wisdom,  is  best  adapted  to  promote  the  sheep  industry.    Therefore, 
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it  seems  to  us  competent  for  the  Legislature  to  say  to  the  owners 
of  dogs  in  the  State:  "You  may  own  dogs,  and  you  may  permit  them 
to  run  at  large,  but  you  must,  as  a  condition  precedent  to  this  privi- 
lege, provide  a  fund  by  which  their  ravages  on  sheep  niay  be  paid  for." 
That  the  State  may  do  this  legitimately,  seems  quite  clear,  unless 
we  are  prepared  to  say  that  the  less  is  not  included  in  the  greater, 
or  a  part  in  the  whole.  Surely,  if  dogs  be  destroyed  altogeUier,  or 
their  ownership  prohibited,  any  less  drastic  legislation  is  entirely 
within  the  competency  of  the  Legislature. 

It  is  true,  in  t>he  case  of  Commonwealth  v.  Hazelwood.  84  Ky.,  681. 
it  was  held  that,  in  our  State,  the  common  law  rule  that  dogs  were 
not  property  has  been  modified  or  abrogated  by  statutes  which  tax 
them  and  thus  recognize  them  as  property.  Dogs  are.  therefore, 
made  property  by  statute;  and  when  these  animals,  which  were  not 
property  at  the  common  law,  are  raised  to  the  dignity  of  property  by 
th«  statute,  it  is  entirely  competen«t  for  the  Legislature  to  fix  such 
conditions  as  it  chooses.  The  statute  before  us,  which  makes  dogs 
property,  requires,  as  a  condition  precedent,  th»at  the  owners  of  them 
shall  pay  a  tax,  the  proceeds  of  which  will  insure  sheep  raisers  against 
the  effect  of  their  ravages.  That  this  can  be  done  constitutionally, 
is  sustained  by  the  great  weight  of  authority. 

In  the  case  of  Hoist  v.  Roe,  39  Ohio  St.,  340,  the  law  imposing  a 
yer  capita  tax  on  dogs,  and  appropriating  the  funds  93  created  for 
th«  purpose  of  paying  any  loss  occurring  to  the  owners  of  sheep 
by  the  killing  of  the  property  by  dogs,  was  upheld  as  a  valid  and  con- 
stitutional exercise  of  the  police  power  of  the  State.  To  the  same 
effect  Is  Mitchell  v.  Williams,  27  Ind.,  62;  Van  Horn  v.  People,  46 
Mich.,  183;  Ex  Parte  Cooper,  3  Tex.  Ct.  App.,  489;  Cole  v.  Hall,  103 
Iowa,  30;  Longyear  v.  Buck,  10  L.  R.  A..  43;  Freund  on  police  Powers, 
section  434;  State  Regulation  of  Personal  Property  (Tiedeman),  pages 
845-846. 

Nor  do  we  think  the  act  is  inimical  to  that  portion  of  section  3. 
of  the  Bill  of  Rights,  which  provides:  •  •  •  "And  no  grant  of  ex- 
clusive, separate,  public  emoluments  or  privileges  shall  be  made  to 
any  man,  or  set  of  men,  except  in  consideration  of  public  services." 
•  ♦  ♦  As  we  view  it,  the  statute  does  not  confer  any  special  privi- 
lege on  the  owners  cf  sheep.  It  merely  protects  these  owners  from 
the  destruction  of  their  property  by  dogs.  It  is  the  duty  of  the  State 
to  protect  every  citizen  in  his  life,  liberty  and  property;  and  it  cer- 
tainly is  within  the  competency  of  the  Legislature  to  exercise  the 
police  power  of  the  State  to  protect  all  property  against  the  ravages 
of  destructive  animals.  The  question  as  to  how  this  is  to  be  done, 
and  what  property  is  to  be  so  protected,  is  a  matter  of  legislative 
discretion.  Undoubtedly  the  sheep  industry  is  a  most  important  one 
to  the  whole  State.  All  of  our  citizens  are  interested  in  an  industry 
which  supplies  the  market  with  wholesome  meat,  provides  means  of 
obtaining  warm  and  comfortable  clothing,  and  at  the  same  time 
furnishes  labor  to  the  otherwise  unemployed.  It  is  only  necessary 
to  allude  to  this  phase  of  the  question;  the  importance  of  the  indus- 
try as  a  whole  is  most  obvious.  It  is  equally  obvious  that  sheep  are 
peculiarly  liable  to  the  ravages  of  dogs.  They  have  neither  the  fleet- 
ness  to  escape,  nor  the  courage  to  defend  themselves  from  attack, 
and  their  silent  suffering  enables  the  dog  to  prey  upon  them  without 
any  danger  that  the  owner  will  be  warned  of  the  destruction  of  his 
property  by  the  outcry  of  the  dying  animal.  No  other  domestic  ani- 
m^al  that  we  can  call  to  mind  is  so  liable  to  destruction  by  dogs  as 
the  sheep.  It,  therefore,  seems  to  us  clearly  the  duty  of  the  State, 
If  the  furtherance  of  the  sheep  industry  is  a  desirable  end,  to  so 
regulate  the  ownership  of  dogs  as  to  protect  the  sheep  from  de- 
struction by  these  animals.  The  statute  is  certainly  a  reasonable 
one,  and  lays  but  a  small  burden  upon  the  owner  of  each  dog;  and 
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in  effect  it  only  requires  the  owner  to  make  good  the  damage  done 
by  his  property.  The  fact  that  sheep  are  generally  killed  at  night 
when  it  is  impossible  to  ascertain  the  owner  of  the  dog  committins 
the  ravage,  makes  it  necessary,  if  protection  is  to  be  bad  through, 
this  channel  at  all,  that  each  o^ner  of  a  dog  shall  be  required  to 
contribute  a  small  amount  to  a  common  fund  dedicated  to  the  re- 
muneration of  owners  of  sheep  killed  by  unknown  dogs.  As  said 
beiore,  this  is  simply  requiring  the  owners  of  dogs  to  make  good  tbe 
ravages  of  dangerous  animals  kept  by  them;  and  no  citizen  has  just 
cause  of  complaint,  if  he  keeps  animals  destructive  to  the  property 
of  others,  that  he  is  required  to  make  good  the  damage  done  by  them. 
The  statute,  in  truth,  Is  but  an  enforcement  of  the  maxim  sic  utere 
tuo,  ut  alienum  non  laedas;  and,  as  such,  its  constitutionality  is 
beyond  successful  question. 

Thus  far  we  have  rested  the  right  of  the  Legislature  to  provide 
a  fund  for  the  payment  of  losses  of  sheep  by  the  ravages  of  dogq, 
alone  upon  the  police  power  of  the  State,  but  in  the  case  of  Kentucky 
Live  Stock  Breeders'  Association  v.  Hager,  Auditor,  27  Ky.  Law  Rep., 
S18,  we  upheld   an  act   which   appropriated  fifteen  thousand   dollars 
per  annum,  from  the  funds  in  the  p-ublic  treasury  raised  by  taxation, 
to  provide  for  the  improvement  and  development  of  live  stock,  agri- 
cultural and  kindred  interests  by  the  establishment  and  maintenace 
o!  a  Stite  Fair.    In  the  opinion,  in  responding  to  the  objection   to 
the  act,  that  the  money  appropriated  was  not  for  a  public  purpose, 
it  was  said:   ''It  is  also  insisted  that  a  State  Fair  is  not  a  public  pur- 
pose for  which  the  money  of  the  State  may  be  appropriated  by  the 
Legislature,  and  that  the  act  merely  gives  a  bounty  of  fifteen  thousand 
dollars  to  appellant     The  appropriation  to  the  World's  Fair  was  sus- 
tained  by  this  court   (Norman   v.  Board  of  Managers,  93  Ky.,  537), 
and  if  the  Legislature  may  appropriate  money  in  aid  of  a  fair  held 
in  another  State  to  properly  represent  the  State  in  such  a  fair,   it 
is  hard  to  see  how  a  fair  held  within  the  State  to  make  an  exhibit 
of  the  products  of  the  State  is  not  equally  a  public  purpose.     Such 
legislation  has  been  sustained  by  the  current  of  authxnrity  in  the  other 
States  of  the  Union  having  constitutions  substantially  the  same  as 
ours."     (Daggett   v.   Colgan,  92   Cal.,   53;    State  v.   Cornell.  Neb.,  74 
N.  W.,  61;  Charpless  v.  Mayor  of  Philadelphia,  21  Pa.  St.,  147;  City  of 
Minneapolis  v.  Janney,  90  N.  W.,  312;  Downing  v.  Indiana  State  Board 
of  Agriculture,  129  Ind.,  443;  Shelby  County  v.  Tennessee  Centennial 
Exposition,  26  S.  W.,  694;  Bennington  v.  Park,  50  Vt.,  178.) 

"In  House  of  Reform  v.  City  of  Lexington,  23  Ky.  Law  Rep.,  1470, 
and  Children's  Home  Society  v.  Hager,  Auditor,  26  Ky.  Law  Rep., 
1135,  we  held  that  the  State  might  appropriate  money  to  a  public 
purpose,  and  make  an  existing  corporation  its  agent  for  the  disburse- 
ment of  the  appropriation  Just  as  it  may  appoint  other  agencies  for 
this  purpose.  We  adhere  to  the  rule  laid  down  in  those  cases  for 
the  reasons  there  given." 

It  would  be  difficult  to  point  out  a  difference  in  principle  between 
promoting  any  one  agricultural  interest  and  the  promoting  of  all 
agricultural  interests,  in  so  far  as  being  a  public  purpose  is  concerned. 
If  the  whole  State  may  be  taxed  for  the  purpose  of  maintaining  a 
State  fair  to  exhibit  the  various  agricultural  interests,  we  are  unable 
to  see  why  It  may  not  be  taxed  to  prevent  the  destruction  of  sheep  by 
dogs.  But  we  are  not  driven  to  resting  the  case  upon  this  latter  prin- 
ciple, as  we  «re  convinced  that  the  police  power  of  the  State  affords  a 
firm  foundation  upon  which  to  base  our  opinion  in  upholding  the 
act  involved  in  this  litigation. 

The  act  which  we  herein  construe  does  not  fix,  by  its  terms,  the 
compensation  to  the  sheriff  for  collecting  the  tax,  an4  we  are  asked 
to  say  in  this  opinion  how  the  officers  are  to  be  renuinerated.  The 
act  provides  that  the  license  tax  ^all  be  assessed  and  c<Hlected  u 
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Other  taxes,  and  we  are  of  opinion  tliat  the  Ijegislature  intended  the 
offlicers  to  be  paid  in  tne  same  way,  and  at  the  same  rate  at  which 
they  are  remunerated  for  the  collection  of  revenue  taxes;  that  is, 
for  the  purpose  of  ascertaining  the  remuneration  due  the  officers, 
the  gross  amount  of  the  dog  tax  collected  shall  be  added  to  the 
total  amount  of  the  revenue  tax  collected,  and,  upon  the  whole,  the 
officers'  remuneration  shall  be  fixed  by  the  terms  of  section  4148, 
of  the  Kentucky  Statutes;  ten  per  cent,  on  the  first  five  thousand 
dollars  of  the  total,  and  four  per  cent,  upon  the  residue,  the  total 
amount  of  the  remuneration  of  the  officer  not  to  exceed  the  sum  of 
five  thousand  dollars. 

For  these  reasons  the  judgment  is  reversed,  with  directions  to  sus- 
tain the  demurrer  to  the  petition,  and  for  other  procedure  consistent 
herewith. 


MORGAN,  &c.  V.  COMBS,  &c. 
(Filed  June  16,  1908— Not  to  be  reported.) 
Greene  &  Van  Winkle  for  appellants. 
Wm.  Cromwell  for  appellees. 
Appeal  from  Perry  Circuit  Court. 

Judge  Settle  delivered  the  following  response  to  petition  for  re- 
hearing and  modification: 

Upon  the  return  of  this  case  to  the  court  below,  if  it  should  turn 
out,  as  claimed  by  appellees,  that  William  Ward  is  in  possession 
and  the  rightful  owner  of  the  land  by  bona  fide  purchase,  which  ap- 
pellants intended  to  convey,  and  believed  they  were  conveying  to  ap- 
pellee, W.  J.  Combs  (although  that  fact  nowhere  appears  in  this 
record),  the  court,  instead  of  adjudging  a  reformation  of  the  deed  In 
controversy  by  a  conveyance  from  appellants  to  W.  J.  Combs  of  the 
land  now  claimed  to  be  owned  by  William  Ward,  should  simply 
cancel  the  deed  heretofore  made  to  W.  J.  (!k)mbs  and  rescind  the 
contract  of  sale,  in  which  event  appellants  should  return  to  W.  J. 
Combs  the  value,  in  money,  of  the  horse  exchanged  by  the  latter 
for  the  lot  intended  to  be  conveyed,  as  of  the  date  of  the  sale,  with 
interest  therecn,  and  Combs  should  be  made  to  account  for  the  reason- 
able rental  value  of  the  lot  during  the  time  he  has  had  it  in  possession; 
the  latter  to  be  given  a  Hen  upon  the  lot  for  the  value  of  the  horse, 
and  if  appellants  fail  to  pay  same  the  lien  may  be  enforced  to  pay 
«uch  sum,  if  any,  as  may  be  found  to  be  due  Combs  after  charging  him 
with  the  rent. 

Polly  Ward  should  still  be  allowed  to  remove  from  the  lot  in  contro- 
versy the  buildings  she  placed  thereon.  But  if  it  should  turn  out  that 
Wm.  Ward  is  not  in  possession  and  Is  not  the  rightful  owner  of  the 
lot,  really  purchased  by  appellee,  W.  j.  Combs,  of  appellants,  the  lower 
court,  upon  return  of  the  case,  should  simply  carry  out  the  directions 
contained  in  the  opinion. 

To  the  extent  above  indicated,  the  opinion  is  modified.  In  other  re- 
spects the  petition  Is  overruled. 

vol.  33  —52 
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PITTSBURG,  CINCINNATI,  CHICAGO  &  ST.  LOUIS  RY.  CO. 

V.   DARLINGTON'S   ADM'X. 

(Filed  June  17,  1908 — To  be  reported.) 

1.  Railroads — Death  Caused  by  Collision  of  Trains — Action  Against 
Both  Railroads — ^Verdict  Against  One — 'Wrong  Name  Given  in  Verdict 
— Judgment  Thereon — ^Validity — H.  D.  was  killed  in  a  collision  be- 
tween the  trains  of  the  P..  C,  C.  &  St.  Louis  Ry.  Co.  and  the  L.  &  N. 
R.  R.  Co.  In  an  action  by  hi-s  administratrix  against  both  roads  the  jury 
leturned  the  following  verdict:  '*We,  the  jury  find  a  verdict  for  the 
p?aintift  to  the  amount  of  ten  thousand  dollars,  and  fix  the  blame  on 
the  Pennsylvania  Railroad  Company."  The  Pennsylvania  Railroad 
Company  was  not  a  party  to  the  action,  but  the  evidence  showed  that 
the  defendant,  P.,  C,  C  &  St.  L.  Ry.  Co.,  though,  a  separate  corporal! :n, 
was  a  subsidary  corporation  of  the  Pennsylvania  Railroad  Company, 
and  was,  on  the  trial,  called  by  the  latter  name.  Held — That  the  lower 
court  properly  rendered  a  judgment  on  the  verdict  against  the  Pitts- 
burg, Cincinnati,  Chicago  &  St.  Louis  Railway  Co.,  sometimes  called 
the  Pennsylvania  Railroad  Company. 

2.  Same — ^Verdict  of  Jury — Intent — Duty  of  Court  In  Ascertaining — 
The  intent  of  a  jury  is  to  be  sought  in  the  language  they  use  in  their 
verdict  in  the  light  of  the  record,  and  resort  may  be  had  to  the  plead- 
ings and  other  parts  of  the  record  to  see  what  the  jury  meant  by  their 
verdiot.  The  court  is  at  liberty,  in  the  absence  of  a  stenographic  re- 
pcrt,  to  consult  his  recollection  of  the  evidence,  as  well  as  the  file  of 
the  court  in  order  to  understand  what  the  jury  meant  by  their  verdict. 

3.  Action  Against  Two  Defendants — ^Verdict  as  to  One — Effect  as  to 
the  Other — Where  two  defendants  are  sued  and  the  jury  returns  a  ver- 
dict against  one  of  them  the  effect  of  the  verdict  is  to  release  the 
other. 

Chas  H.  Gibson  for  appellant. 

Ira  Julian  and  Forcht  &  Fields  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  First 
Division. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  aflOrming. 

Hugh  Darlington  was  killed  in  a  collision  between  a  train  operated 
by  appellant  and  one  operated  by  the  Louisville  &  Nashville  Railroad 
Company,  which  were  using  the  same  track.  His  administratrix  sued 
both  the  railroad  companies  to  recover  damages  for  the  destruction  of 
his  life,  charging  each  with  negligence.  The  result  of  the  trial,  which 
was  conducted,  so  far  as  the  court's  rulings  went,  In  unobjectionable 
manner,  was  the  following  verdict: 

"We,  the  jury,  find  a  verdict  for  the  plaintiff  to  the  amount  of  ten 
thousand  dollars,  and  fix  the  blame  on  the  Pennsylvania  Railroad 
Company." 

The  Pennsylvania  Railroad  Company  was  not  sued  In  the  action. 
But  the  appellant,  though  a  separate  corporation,  is  a  subsidiary  ccr- 
poration  of  the  Pennsylvania  Railroad  Company.  Both  are  owned  by 
a  common  owner,  the  Pennsylvania  Company.  It  was  a  com- 
mon thing  for  appellant  to  be  called  "The  Pennsylvania  Railroad,"  as 
being  a  part  of  that  system  and  so  classed  in  popular  understanding. 
During  the  progress  of  the  case  before  the  jury  it  was  alluded  to  sev- 
eral score  times  by  counsel  and  witnesses  as  "The  Pennsylvania  Rail- 
road Company,"  or  as  "The  Panhandle,"  the  latter  being  also  a  i)Opular, 
and  probably  an  advertised  name  of  appellant's  route.  It  was  rarely 
called  by  its  true  name  during  the  trial.  The  Issues  being  tried  by  the 
jury  were  two:  One,  whether  the  death  of  Darlington  was  due  to  the 
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negligence  of  the  defendants,  or  to  his  own  negligence;  the  other,  if 
not  to  the  negligence  of  both  the  defendants,  but  was  due  to  the  neg- 
ligence of  either,  which  was  to  blame? 

The  instructions  submitted  these  issues  in  apt  language.  The  trial 
lasted  two  days.  The  jury's  verdict  shows,  first,  that  they  found  for 
the  plaintiff  ten  thousand  dollars,  thereby  finding  the  fact  to  be  that 
decedent  did  not  come  to  his  death  by  his  own  negligence;  and  that 
under  the  mea&ure  of  recovery  submitted  by  the  court,  $10,000.00  was 
fixed  as  the  value  of  the  life  which  was  destroyed.  The  only  thing 
remaining  then  for  them  to  do  was  to  say  whether  either  company  was 
alone  guilty  of  the  negligence  which  resulted  in  the  injury,  as  other- 
wise both  would  have  been  liable,  and  the  judgment  would  have  gone 
against  them  jointly.  In  language  not  artistic,  but  leaving  no  doubt 
of  the  jury's  meaning,  they  "fixed  the  blame"  on  one  of  the  defendants 
alone,  thereby  exonerating  the  other.  If  appellant's  proper  name  had 
been  written  In  the  place  of  "Pennsylvania  Railroad  Company"  there 
■would  have  been  no  room  for  contesting  the  sufficiency  of  the  verdict. 

Jurors  are  gathered  from  every  walk  of  life.  Very  frequently,  per- 
ihaps  most  generally,  they  are  not  men  of  literary  learning.  Their 
choice  of  expressions  is  very  apt  to  be  not  exact,  their  verdicts  being 
frequently  ungrammatlcal  and  rarely  couched  in  the  terminology  of 
the  law.  Hence  courts  view  the  findings  of  the  jury  with  great  len- 
iency, and  every  reasonable  presumption  is  indulged  in  aid  of  a  gen- 
eral verdict.  The  main  thing  is  to  get  an  understanding  of  what  the 
jury  intended.  Their  intent  is  to  be  sought  for  in  the  language  they 
used  in  their  verdict,  interpreted  in  the  light  of  the  record.  Resort 
may  be  had  to  the  pleadings,  or  other  parts  of  the  record  to  see  what 
the  jury  meant  by  their  verdict.  (Brannin  &  Smith  v.  Force's  adm'r, 
12  B.  Monroe,  506;  Miller  v.  Shackelford,  4  Dana,  264;  Pickett  ▼. 
Pickett,  2  Bibb,  178;  Warford  v.  Osbil,  1  Bibb,  247;  Adams  v.  Landrum, 
9  Ky.  Law  Rep.,  287;  Buckeye  Engine  Co.  v.  Buckwatter,  61  S.  W., 
263;  22  Ency.  Pi.  and  Pr.,  955-959;  Lee  v.  Bradway,  25  la.,  216;  Red 
River  and  L.  &  N.  Co.  v.  Strue,  32  Minn.,  95;  Austin  Wiater,  Light  & 
Power  Co.  v.  Makenson  [Tex.],  27  S.  W.,  588.) 

Appellant  concedes  that  the  record  may  be  looked  to  in  the  inter- 
pretation of  the  verdict.  But  it  contends  that  the  record  does  not  in- 
clude the  evidence,  but  is  only  that  part  which  constitutes  the  roll 
and  which  is  consequently  preserved  in  writing  before  the  court. 
Under  the  practice  in  this  State  the  evidence  may  be  taken,  by  order 
of  the  court,  by  the  court's  official  stenographic  reporter,  and  is  made, 
wlhen  so  taken,  a  part  of  the  record  in  the  case.  (Sec.  4639,  Ky.  Stat.) 
But  we  are  inclined  to  the  opinion  that,  in  the  absence  of  j^ch  statute, 
the  court  was  at  liberty  to  consult  his  recollection  of  the  evidence,  as 
well  as  the  files  of  the  court,  In  order  to  understand  what  the  jury 
meant  by  their  verdict.  The  reason  for  admitting  the  latter  admits 
the  former  also.  In  the  case  of  Buckeye  Engine  Company  v.  Buck- 
watter,  supra,  we  said: 

"Under  the  evidence  and  instructions  the  verdict  of  the  jury,  'We, 
the  jury,  agree  and  set  aside  the  amount  aued  for,'  clearly  means  that 
the  jury  found  against  appellant  on  the  account." 

It  was  there  held  that  the  usual  expression  in  the  reported  cases, 
"a  verdict  is  good  if  its  meaning  may  be  understood  in  the  light  of 
the  record,"  included  the  evidence  in  the  case.  Pot  that  matter  the 
instructions  of  the  court  to  the  jury  may  not  become  a  part  of  the 
record  until  identified  by  a  properly  signed  bill  of  exceptions.  Nor, 
in  some  instances,  can  the  evidence  be.  Nevertheless,  both  are  be- 
fore the  trial  court,  and  within  his  knowledge.  He  may,  and  should, 
have  resorted  to  either  as  well  as  to  any  other  part  of  the  record,  in 
arriving  at  the  j«ry*s  meaning  so  that  it  might  correctly  be  carried 
out  in  the  judgment  which  is  to  be  entered  upon  the  verdict.  The 
court  will  then,  if  necessary  to  perfect  the  record,  and  to  sustain  the 
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verdict,  require  the  record  to  be  completed  by  a  properly  prepared  bill 
of  exceptions,  or  bill  of  evidence,  as  was  done  in  this  case,  so  as  to 
show  truly  what  had  occurred  in  the  trial. 

-  In  the  verdict  above  quoted  the  word  "blame"  is  spelled  "plama" 
The  verdict  was  written  by  a  Grerman-American.  No  one  Is  in  doubt 
as  to  the  meaning  of  the  word,  whether  spelled  correctly  or  epelled 
phonetically  according  to  its  writer's  pronunciation. 

On  the  whole  we  have  no  doubt  that  the  jury  intended  to  find,  and 
did  find,  by  the  verdict,  against  appellant.  The  name  given  it  may 
be  regarded  as  its  nickname  or  alias.  There  can  be  no  rational  doubt 
as  to  the  certainty  of  their  meaning  in  this  matter,  in  the  light  of  the 
record,  including  the  evidence.  The  court,  in  rendering  judgment 
upon  the  verdict  adjudged  the  plaintiff  to  recover  $10,000.00  and  costs 
"against  the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany, sometimes  called  the  Pennsylvania  Railroad  Company,"*  which 
we  think  was  net  an  Improper  'orm  of  judgmeLt,  and  fully  explains 
what  might  otherwise,  at  first  glance,  seem  an  inconsistency  between 
the  verdict  and  judgment. 

Appellant  also  complains  that  the  verdict  was  incomplete  in  that  It 
did  not  pass  upon  the  question  of  the  liability  of  the  defendant,  the 
Louisville  &  Nashville  Railroad  Company.  But  we  think  it  did.  The 
effect  of  the  verdict,  and  the  evident  intent  of  the  jury  was  to  find 
that  the  Louisville  &  Nashville  Railroad  Company  was  not  negligent 
in  the  matter.  It  was  equivalent  to  a  verdict  in  its  behalf,  and  the 
judgment  should  have  been  accordingly.  (I.  C.  R.  R.  Company  v. 
Murphy,  30  Ky.  Law  Rep.,  93;  97  S.  W.,  729;  Handley  v.  Lawley,  90 
Ala.,  527;  Maynard  v.  Pordar,  75  Ga.,  654.)  But  whether  the  Louis- 
ville &  Nashville  Compayy  may  not  have  grarund  for  complaint  be- 
cause a  judgment  was  not  rendered  in  its  behialf  on  this  verdict,  is 
not  ground  for  complaint  by  this  appellant.  (I.  c.  R.  R.  Co.  v.  Murphy, 
supra.) 

Judgment  affirmed. 

CITT  OP  NEWPORT  v.  EBBRT. 

(Filed  June  17,  1908— Not  to  be  reported.) 

Jailers — Fees  Allowed — Ordinances  of  Second  Class  Cities — Divert- 
ing Fees — Public  Policy — By  Kentucky  Statutes,  section  3145,  part 
of  charter  of  second  class  cities,  the  compensation  of  jailers  of  such 
cities  is  fixed  at  not  less  than  $1,500  nor  more  than  $2,500  per  an- 
num. Section  1730,  Kentucky  Statutes,  allows  certain  compensation 
for  dieting  prisoners  and  other  fees.  By  an  ordinance  of  the  city  of 
N.  (a  second-class  city),  the  salary  of  the  jailer  was  fixed  at  $1,800 
payable  in  monthly  installments,  and  provided  that  the  jailer  shall 
account  to  the  city  at  20  cents  per  day  for  each  prisoner  other  than 
those  from  said  city.  Held — That  where  a  city  fixes  the  fees  of  a 
Jailer  for  more  than  $1,500  the  jailer  must  look  to  his  fees  for  the 
sum  so  fixed  in  excess  of  $1,500,  as  it  would  be  contrary  to  public 
policy  to  permit  the  city  to  divert  to  its  own  use  the  fees  allowed 
for  taking  care  of  persofis  other  than  its  own. 

C.  T.  Baker  for  appellant. 

Wm.  T7.  Warren  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  reversing 

Appellee,  Christian  Ebert,  was,  on  the  5th  day  of  November.  1907 
at  the  regular  election  held  in  the  city  of  Newport,  on  that  day,  duly 
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and  regularly  elected  city  jailer  by  the  qualifled  voters  of  said  city 
for  a  term  of  four  years.  Newport  is  a  city  of  the  second  class.  The 
General  Assembly  of  the  Commonwealth  of  Kentucky,  by  an  act 
approved  March  6th,  1902,  provided  that  the  compensation  of  such 
jailer  shall  not  be  less  than  $1,500,  nor  more  than  $2,500  per  annum. 
This  act  is  section  3145,  of  the  Kentucky  Statutes,  of  1903,  and  is  a 
.part  of  the  law  or  charter  of  cities  of  the  second  class.  By  an  ordi- 
nance passed  in  November,  1907,  and  approved  by  the  mayor  of  said 
city  on  November  29th,  1907,  the  general  council  of  the  city  of  New* 
port,  fixed  the  salary  of  the  city  jailer,  from  and  after  the  first  Mon- 
day in  January,  1908,  at  $1,800,  payable  in  monthly  installments  of 
$150  each.  The  ordinance  also  provided  for  an  allowance  to  the  city 
jailer  of  twenty-five  cents  per  day  for  keeping  and  dieting  each  city 
prisoner,  to  be  paid  in  monthly  warrants  drawn  uiK)n  the  city  treas- 
urer. The  ordinance  further  provided  that  "the  jailer  shall  pay  and 
account  to  the  city  in  the  amount  of  twenty  cents  per  day  for  each 
and  every  prisoner,  other  than  city  of  Newport  prisoners,  that  he 
may  receive  and  keep  in  said  jail,  and  shall  also  account  and  pay 
to  the  city  all  the  moneys  that  he  may  receive  from  said  prisoners 
other  than  city  of  Newport  prisoners." 

It  appears  that  the  city  jailer  may  and  does,  receive  and  keep 
the  coimty.  State  and  United  States  prisoners.  By  section  1730, 
of  the  Kentucky  Statutes,  jailers  are  allowed: 

"For  keeping  and  dieting  prisoners  in  jail,  when  confined  for  an 
offense  other  than  a  felony  or  contempt  of  court,  fifty  cents  per  day, 
So  be  paid  out  of  the  county  levy,  unless  confined  for  a  breach  of 
the  by-laws  or  ordinances  of  a  city  or  town,  or  for  the  violation  of 
a  statute,  where  the  city  or  town  gets  the  benefit  of  the  fine;  in,  that 
case  to  be  paid  by  such  city  or  town. 

"For  imprisoning  and  releasing  a  prisoner  charged  with  a  misde- 
meanor, sixty  cents,  to  be  paid  out  of  the  county  levy,  unless  confined 
tor  a  breach  of  the  by-laws  or  ordinances  of  a  city  or  town,  or  for 
a  violation  of  the  statute,  where  the  city  or  town  gets  the  benefit  of  the 
fine;  in  that  case,  to  be  paid  by  such  city  or  town.  And  for  imprison* 
Ing  and  releasing  a  prisoner  charged  with  a  felony,  sixty  cents,  to 
be  paid  out  of  the  State  treasury." 

The  United  States  Statutes  also  provide  for  certain  fees  payable 
to  Jailers  who  receive,  diet  and  discharge  United  States  prisoners. 

Appellee  instituted  this  action  for  the  purpose  of  testing  the  valid- 
ity of  that  part  of  the  ordinance  relating  to  his  salary  which  at 
tempts  to  require  the  city  jailer  to  account  for,  and  pay  to  the  city  of 
Newport,  the  fees  received  by  him  from  the  county  of  Campbell,  the 
State  of  Kentucky,  and  the  United  States  government,  under  sec- 
tions 356  and  1730,  of  the  Kentucky  Statutes.  The  circuit  court  ad- 
judged that  part  of  the  ordinance  invalid,  and  from  that  judgment 
the  city  of  Newport  prosecutes  this  appeal. 

It  is  the  contention  of  appellant  that  the  jail  in  question  is  a 
city  jail,  and  is  maintained  by  the  city  of  Newport;  that  in  fixing 
the  salary  of  the  city  jailer,  the  city  of  Newport  has  the  undoubted 
right  to  say  that  the  fees  payable  by  the  county,  State  and  United 
Statutes  Grovemment  shall  become  its  property;  and  further,  that 
the  charter  of  cities  of  the  second-class  provides  that  the  compensa- 
tion of  officers  shall  be  by  fixed  salary,  and  not  otherwise,  and  that 
all  fees  and  commissions  growing  out  of  the  performance  of  the 
duties  thus  laid  upon  the  officers,  shall  revert  and  belong  to  the  city. 
This  court,  however,  in  the  case  of  Burke  on  Petltiton,  19  Ky.  Law 
Rep.,  358,  which  involved  the  right  of  the  city  to  require  a  policeman 
to  turn  over  to  it  fees  allowed  by  the  State  for  apprehending  prison- 
ers charged  with  felony,  held  that  the  foregoing  provision  of  the 
charter  applied  only  to  fees,  costs  and  commissions  arising  out  of  the 
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performance  of  duties  owing  by  the  officers  to  the  city.  In  discuss- 
ing the  matter,  the  court  said:  "In  our  opinion,  the  law,  so  far  as 
it  may  be  applicable  to  policemen,  has  reference  alone  to  the  rela- 
tion between  the  city  and  these  officers,  and  was  intended  to  silence 
conclusively  any  claim  such  officers  might  assert  against  the  city  for 
services  rendered  in  its  behalf,  of  whatever  nature.  We  do  not  be- 
lieve it  to  have  been  the  intention  of  the  Legislature  to  authorize 
the  cities  to  convert  to  their  use  the  fees  allowed  by  the  State  to 
these  peace  officers  for  the  arrest  of  felons.  This  would  conduce 
to  take  away  the  incentive  for  the  execution  of  the  criminal  laws  of 
the  Commonwealth — a  matter  in  which  the  State,  rather  than  the 
city  as  such,  has  a  special  interest." 

The  fees  allowed  by  the  Commonwealth  and  United  States  govern- 
ment are  for  the  benefit  of  the  jailer,  who  may  and  does  receive 
State  and  Federal  prisoners.  The  office  of  jailer  is  as  important 
in  the  administration  of  justice  as  that  of  the  policeman.  It  is  the 
duty  of  the  jailer  to  receive,  properly  diet,  and  finally  discharge  the 
prisoners  committed  to  his  care.  The  fees  allowed  him  are  an  in- 
centive  to  the  faithful  performance  of  such  duties.  If  the  city  had 
the  right  to  divert  a  portion  of  the  fees  allowed  by  the  State  and 
Federal  governments  to  its  own  use.  It  would  also  have  the  right  to 
divert  all  of  the  fees.  The  State  and  Federal  governments  are  in- 
terested in  seeing  that  their  prisoners  are  properly  cared  for.  If  the 
fees  allowed  by  them,  to  the  jailer,  should  be  diverted  by  the  city, 
it  might,  and  probably  would,  result  in  a  lack  of  care  and  attention 
on  the  part  of  the  jailer  to  such  prisoners.  As  such  fees  are  allow- 
ed to  the  jailer,  and  as  the  purpose  of  their  allowance  is  to  stimu- 
late him  to  give  due  care  and  attention  to  the  prisoners  committed 
to  his  care,  we  think  it  would  be  contrary  to  public  policy  to  permit 
the  city  of  Newport  to  divert  to  its  own  use  the  fees  allowed  for  tak- 
ing care  of  prisoners  other  than  Its  own. 

By  the  provisions  of  its  charter,  the  city  of  Newport  must  pay  to 
the  city  jailer  not  less  than  $1,500.  We  are  of  opinion,  however, 
that  it  may  provide,  where  it  fixes  his  salary  in  excess  of  this  sum, 
as  was  done  in  the  present  case,  that  the  city  jailer  must  look  to  his 
fees  for  the  sum  so  fixed  in  advance  of  $1,500;  in  other  words,  the 
city  may  arrange  his  salary  with  regard  to  his  fees,  just  so  long  as  it 
does  not  pay  him  a  less  salary  than  it  is  required  by  law  to  pay. 
In  this  case  the  salary  was  fixed  at  $1,800.  The  effect  of  the  ordi- 
nance, therefore,  is  to  credit  the  city  of  Newport  by  fees  received  in 
the  sum  of  $300.  To  that  extent,  only,  the  portion  of  the  ordinance 
complained  of,  is  valid.  This  view  of  the  ordinance  permits  the  jailer 
to  retain  all  the  fees  allowed  him  by  law  for  taking  care  of  the  county. 
State  and  Federal  prisoners.  If  these  fees  be  less  than  $300,  the  city 
must  pay  him  enough  to  make  his  salary  $1,800;  if  they  amount  to 
more  than  $300,  the  city  shall  have  credit  to  the  extent  of  $300. 

Wherefore,  the  judgment  Is  reversed  in  so  far  as  it  conflicts  with 
the  views  herein  expressed,  and  cause  remanded,  for  proceedings  con- 
sistent with  this  opinion. 


MOORE  V.  TERRELL. 

(Filed  June   17,   1908— Not  to  be   reported.) 

Forcible  Entry  and  Detainer — Statute  of  Frauds — Appellant  does 
not  show  himself  entitled  to  the  possession  of  the  premises  In  con- 
troversy. His  contract  as  one  not  to  be  performed  within  a  year, 
was  not  in  writing  and  was  void. 
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S.  W.  Tolin  and  John  S.  Gaunt  for  appellant. 

Appeal   from   Boone   Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  afflrming. 

This  is  a  forcible  entry  proceeding.  Appellant  and  appellee  each 
claim  to  have  leased  the  premises  for  the  crop  year  of  1907,  beginning 
March  1:  1907.  Appellant  claims  to  have  rented  the  land  on  Febru- 
ary 15,  i907,  from  the  landlord,  by  parol  contract.  But  he  does  not 
claim  that  his  tenancy  was  to  begin  before  February  18,  1907,  and  was 
for  one  year  thereafter.  On  February  18,  1907,  appellee  rented  the  pre- 
mises from  the  landlord  by  written  contract  for  the  same  year.  There 
was  another  tenant  in  possession  whose  term  did  not  expire  till 
March  1,  1907.  After  March  1,  1907,  appellee  entered  into  possession, 
and  thereafter  appellant  entered  upon  his  possession,  which  was  the 
occasion  of  the  writ.  Prior  to  March  1,  1907,  appellant  entered  by 
the  consent  of  the  old  tenant  and  did  some  work  preliminary  to  his 
taking  possession  under  his  parol  lease. 

The  landlord  denied  having  rented  the  land  to  appellant  at  all. 
On  the  trial  in  the  country  on  the  issue  made  by  appellants  plea  of  not 
guilty,  the  jury  foimd  for  appellee.  On  the  trial  of  the  traverse  in 
the  circuit  court,  the  jury  there  found  the  inquisition  in  the  country 
was  true.  This  appeal  raises  several  questions  as  to  the  correctness 
of  the  trial  in  the  circuit  court,  but  we  do  not  deem  them  important  in 
view  of  our  conclusion  that  appellant  does  not  show  himself  entitled 
in  any  event  to  the  possession.  His  contract  being  for  one  year 
(admitting  it  was  made  as  he  claims)  the  term  was  not  to  begin  until 
some  days  after  the  contract  was  made,  and  as  it  was  a  contract 
not  to  be  performed  wholly  within  one  year  and  was  not  in  writing, 
it  was  void.  (Greenwood  v.  Strother,  91  Ky.,  482.)  Nor  was  It  par- 
tially executed  so  as  to  take  it  out  of  the  Statute  of  Frauds  by  ap- 
pellant's so  called  entry  on  February  18,  1907.  That  entry  was  upon 
the  term  of  the  former  tenant,  and  was  by  his  permission,  not  the 
landlord's.  No  right  could  be  acquired  by  appellant  as  against  the 
landlord  from  that  fact.  Appellant  did  not  enter  upon  his  term,  but 
upon  the  former  tenant's.  What  he  did  was  not  in  execution  of  his 
contract,  but  in  anticipation  of  it.  The  questions  raised  by  appel- 
lant are  eliminated  by  the  situation  discussed. 

The  judgment  in  favor  of  the  appellee  is  affirmed. 


CITY  OF   OWENSBORO  v.   SWEENEY. 
(Filed  June   17,   1908— To   be   reported.) 

1.  Municipal  Corporations — Sprinkling  Streets — Taxing  Abutting 
Property  Therefor — Validity  of  City  Ordinance — The  question  for 
consideration  in  this  case  is,  has  the  General  Assembly  of  the  State 
the  power  to  enact  a  law  "giving  cities"  the  right  to  adopt  ordinances 
imposing  upon  properly  abutting  on  the  streets  and  public  places 
of  the  city,  a  tax  based  upon  the  frontage  of  property,  for  the  purpose 
of  defraying  the  cost  of  sprinkling  the  streets  and  public  places  upon 
which  the  property  abuts? 

2.  Constitution  —  Limitations  —  Arbitrary  Power — Taxation  With- 
out Corresponding  Benefit — While  there  is  no  limitation  in  the  Con- 
stitution, upon  the  power  to  levy  improvement  taxes  nor  any  defini- 
tion of  what  an  "improvement  tax"  is,  it  does  not  follow  from  this 
that  the  Legislature  is  so  absolutely  supreme  that  its  authority  can 
not  be  questioned.    Arbitrary  power  exists  nowhere  in  this  republic. 
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There  is  a  line  at  which  the  power  to  tax  and  take  for  special  as- 
sessments must  stop,  and  in  tills  character  of  assessments  we  may 
safely  say  that  it  must  stop  when  it  goes  beyond  real  and  substantial 
benefits  to  the  abutting  property  distinct  from  those  enjoyed  by  the 
public. 

3.  Special  taxes  can  not  be  levied  unless  the  property  charged  re- 
ceives a  corresponding  physical,  material  and  substantial  benefit  from 
the  exaction,  upon  the  ground  that  it  is  an  attempt  to  take  private 
property  without  just  compensation  in  violation  of  the  Constitution, 
and  we  hold  that  sprinkling  streets  does  not  confer  a  special  benefit 
upon  the  adjacent  property  In  the  sense  of  contributing  to  its  value 
and  hence  a  special  tax  for  this  purpose  can  not  be  maintained. 

Qeo.  W.  Jolly  for  appellant. 

W.  T.  Ellis,  C.  M.  Finn,  Miller  &  Todd  and  C.  S.  Walker  for  appel- 
lee. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

The  only  question  we  need  consider  in  this  case  is,  has  the  General 
Assembly  of  the  State,  the  power  to  enact  a  law  giving  cities  the 
right  to  adopt  ordinances  imposing  upon  property  abutting  upon  the 
streets  and  public  places  of  the  city  a  tax  based  upon  the  frontage 
of  the  property  for  the  purpose  of  defraying  the  cost  of  sprinkling 
the  streets  and  public  places  upon  which  the  property  abuts. 

It  has  been  expressly  ruled  by  this  court  in  Maydwell  v.  Louis- 
ville, 116  Ky.,  885,  that  an  ordinance  enacted  in  pursuance  of  legisla- 
tive authority,  levying  an  ad  valorem  tax  upon  property  for  the  pur- 
pose of  sprinkling  the  streets  is  not  unconstitutional.  The  opinion 
was  rested  upon  the  ground  that  the  sprinkling  of  streets  contributes 
to  the  preservation  of  the  public  health,  and  hence  the  tax  levied 
was  for  public  purposes  within  the  meaning  of  section  171,  of  the  Con- 
stitution, providing  that  "taxes  shall  be  levied  and  collected  for  public 
purposes  only." 

The  reasoning  of  that  opinion,  and  the  conclusion  therein  reached, 
we  adhere  to;  but  there  is,  as  we  shall  endeavor  to  show,  a  marked 
difference  in  principle  between  laying  a  distinct  tax  for  this  purpose 
upon  all  property  of  a  city,  or  upon  all  of  the  property  in  a  taxing 
district,  if  the  city  is  divided  into  taxing  districts,  and  levying  a  spe- 
cial tax  upon  real  property  according  to  its  frontage. 

In  the  case  before  us,  the  tax  is  not  levied  upon  property  accord- 
ing to  its  value.  The  value  of  the  property  is  not  taken  into  con- 
sideration. Nor  is  the  tax  apportioned  to  correspond  with  the  benefits 
received.  A  vacant  lot  with  a  frontage  of  fifty  feet,  and  worth  only 
one  hundred  dollars,  must  pay  the  same  amount  of  taxes  as  a  highly 
Improved  lot  with  the  same  frontage,  but  worth  one  hundred  thou- 
sand dollars.  There  seems  to  be  something  radically  wrong  with 
a  tax  that  is  arbitrarily  assessed  without  any  reference  to  the  value 
of  the  property  or  benefits  conferred,  and  although  it  is  everywhere 
recognized  that  perfect  equality  in  taxation  is  impossible  of  attain- 
ment, the  fundamental  theory  upon  which  all  property  taxes  are  im- 
posed is  that  the  property  shall  contribute  in  proportion  to  its  value 
and  thus  bear  as  near  as  may  be,  its  equal  share  of  the  burden.  And 
this  theory  of  equality  and  uniformity  is  firmly  fixed  in  the  tax  laws 
of  this  State.  In  more  than  one  section  of  the  Constitution,  it  is 
clearly  expressed,  that  taxes  shall  be  uniform  upon  all  property  sub- 
ject to  taxation  within  the  territorial  limits  of  the  authority  levying 
the  tax;  and  shall  be  assessed  at  its  fair  cash  value,  estimated  at 
the  price  it  would  bring  at  a  fair  voluntary  sale. 
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But  It  is  generally  agreed  that  these  principles  conceded  to  be 
sound,  only  apply  to  taxes  collected  for  the  purpose  of  defraying  the 
expenses  made  necessary  in  the  conduct  of  the  goyemmentai  affairs 
of  a  city,  and  haye  no  application  to  special  taxes  assessed  for  im- 
provements, such  as  streets,  sidewalks,  gutters  and  sewers.  It  is 
recognized  by  all  the  courts,  including  our  own,  that  a  municipality 
may  lay  a  tax  upon  abutting  land  for  purposes  of  local  improvement^and 
tha  tax  may  be  asserted  according  to  the  frontage  of  the  property  with- 
out regard  to  its  value.  (Gosnell  v.  City  of  Louisville,  20  Ky.  Law  Rep. 
510;  Dillon  on  Municipal  Corporations,  section  752.)  This  manner 
of  assessment  and  taxation  in  many  instances  works  a  gross  injus- 
tice upon  the  property  owners,  as  under  it,  a  vacant  lot,  practically 
worthless,  may  be  burdened  with  the  same  tax  as  an  adjacent  high- 
ly improved  and  valuable  lot.  But,  as  this  method  of  taxation,  under 
legislative  authority,  has  now  become  too  firmly  established  to  even 
question  its  soundness,  all  that  remains  for  the  courts  is  to  restrain 
the  power  within  proper  and  reasonable  limits.  And  tbis  restrictive 
supervision  is  made  necessary  by  the  growing  disposition  of  munic- 
ipal bodies  to  extend  it  to  embrace  many  subjects  not  contemplated 
in  its  origin. 

The  question  of  municipal  taxation  is  one  of  the  most  important 
and  intricate  public  questions  of  the  day.  Municipal  authorities  as 
a  rule  are  disposed  to  be  liberal  in  the  imposition  of  taxes,  and  do 
not  seem  disturbed  by  the  ever  increasing  burden  of  indebtedness 
that  is  accumulating  upon  the  cities  of  the  country.  Fortunately,  the 
Constitution  of  this  State  has  placed  a  check  upon  the  extravagant 
expenditure  of  public  moneys  and  has  fixed  a  limit  beyond  which  a 
general  property  tax  for  public  purposes  can  not  go,  unless  assented 
to  by  the  voters  at  an  election  held  for  that  purpose.  But  this 
valuable  and  salutary  limitation  would  afford  little  protection  if,  under 
the  guise  of  improving  property,  special  taxes  might  be  levied  with- 
out let  or  hinderance,  and  without  regard  to  the  constitutional  limi- 
tations which  do  not  apply  to  this  method  of  taxation.  If  the  right 
to  lay  these  special  assessments  can  be  extended  to  embrace  any 
subject  which  the  municipal  authorities  with  the  aid  of  the  Legis- 
lature deem  it  expedient  to  reach,  it  will  soon  come  to  pass  that  the 
wise  safeguards  of  the  Constitution  will  afford  slight  security  to  the 
taxpayer.  To  evade  them,  it  will  only  be  necessary  for  the  municipal 
authorities  to  place,  the  burden  upon  abutting  owners  under  the  pre- 
tense that  it  is  an  improvement  tax  and  hence  m'&y  be  charged  in 
addition  to  the  property  tax  imposed.  Under  this  plan  or  scheme, 
should  it  be  held  allowable,  if  the  general  property  tax  in  a  city  has 
reached  the  limit  and  no  larger  sum  can  be  gathered  from  this  source, 
the  city  council  may,  by  charging  some  of  the  current  expenses  of  the 
city  to  abutting  owners,  divert  to  other  uses,  the  amount  theretofore 
expended  for  this  purpose  out  of  the  property  tax  collected.  To  illus- 
trate, if  the  cost  of  maintaining  the  police  department  of  a  city  is 
ten  Uiousand  dollars,  and  this  sum  has  been  paid  out  of  the  revenue 
derived  from  a  general  property  tax,  and  the  Legislature  can  give  the 
city  the  right  to  charge  this  item  of  expensce  against  the  abutting 
property  owners,  upon  the  ground  that  it  is  conferring  a  special 
benefit  upon  them  in  the  preservation  of  the  peace,  order  and  quiet 
of  the  city,  then  this  ten  thousand  dollars  may  be  applied  to  other 
purposes.  And  so,  if  the  fire  department  cost  annually  twenty  thou- 
sand dollars,  and  iha  city  had  appropriated  this  sum  from  the  general 
revenue  collected,  it  could,  if  so  authorized,  charge  it  against  the 
property  owners,  and  thus  have  this  additional  sum  to  use  in  other 
ways.  And  thus,  the  matter  might  be  extended,  until  the  taxation, 
general  and  special,  upon  real  property  would  far  exceed  the  con- 
stitutional limit,  and  the  property  owners  be  helpless.    If  property 
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can  be  charged  under  a  special  tax  with  the  expense  of  sprinkling  the 
streets,  upon  the  ground  that  it  is  an  improvement,  beneficial  to  the 
property,  we  see  no  reason  why  it  may  not  be  charged  with  the  cost 
of  maintaining  the  fire  department,  the  police  department,  and  the 
water  and  lighting  system  of  the  city,  as  it  is  more  important  that 
the  city  should  have  police  and  fire  protection,  and  a  supply  of  water 
and  light,  than  that  the  streets  should  be  sprinkled.  Indeed,  there 
is  more  force  and  propriety  in  the  argument  that  abutting  property 
would  receive  more  benefits  from  police,  fire,  water  and  light  than 
it  would  from  sprinkling. 

But.  in  answer  to  all  this,  the  argument  is  made  that  In  the  absence 
of  constitutional  limitation,  the  Legislature  is  supreme  and  to  its 
wisdom  and  discretion,  must  be  left  the  settlement  of  these  ques- 
tions. 

It  is  true,  there  is  no  limitation  in  the  Constitution  upon  the  power 
to  levy  improvement  taxes,  nor  definition  of  what  an  "improvement 
tax"  is,  but  it  does  not  follow  from  this  that  the  Legislature  is  so 
absolutely  supreme  that  its  authority  can  not  be  questioned.  Arbi- 
trary power  exists  nowhere  in  this  republic.  There  is  a  line  at  which 
the  power  to  tax  and  take  for  special  assessments  must  stop.  The 
only  question  is  where  to  draw  it.  And  in  the  character  of  tax  under 
consideration,  we  may  safely  say  that  it  must  stop  when  it  goes  be- 
yond real  and  substantial  benefits  to  the  abutting  property,  distinct 
from  those  enjoyed  by  the  public. 

The  theory  upon  which  special  taxes  are  sustained,  is  that  the 
property  assessed  receives  special  benefits  in  addition  to  those  re- 
ceived by  the  community  at  large.  This,  says  Dillon  in  his  work  on 
Municipal  Corporations,  in  section  761: 

"Is  the  true  and  only  Just  foundation  upon  which  local  assessments 
can  rest.  And  to  the  extent  of  special  benefits,  it  is  everywhere  ad- 
mitted that  the  Legislature  may  authorize  local  taxes  or  assessments 
to  be  made.** 

Cooley  on  Taxation,  section  1153,  lays  it  down  that: 

"There  can  be  no  justification  for  any  proceeding  which  charges 
the  land  with  an  assessment  greater  than  the  benefits.  It  is  a  plain 
case  of  appropriating  private  property  to  public  use,  without  just 
compensation;  and  a  clear  case  of  abuse  of  legislative  authority  in 
imposing  the  burdens  of  a  public  improvement  on  persons  or  prop- 
erty not  specially  benefited,  would  undoubtedly  be  treated  as  an 
excess  of  power  and  void." 

The  Supreme  Court  of  the  United  States  in  Illinois  Central  R.  Co. 
V.  City  of  Decatur,  147  U.  S.,  190,  37  L.  Ed.,  134,  in  discussing  the  dif- 
ference between  general  taxes  and  special  taxes,  said: 

"On  the  other  hand,  special  assessments  or  special  taxes  proceed 
upon  the  theory  that  when  a  local  improvement  enhances  the  value 
of  neighboring  property,  that  property  should  pay  for  the  improve- 
ment." And  quotes  with  approval  from  Cooley  on  Taxation,  the  fol- 
lowing: 

"Special  assessments,  on  the  other  hand,  are  made  upon  the  assump- 
tion that  a  portion  of  the  community  is  to  be  especially  or  peculiarly 
benefited  in  the  enhancement  of  the  value  of  property  peculiarly 
situated  as  regards  a  contemplated  expenditure  of  public  funds.  And 
in  addition  to  the  general  levy  they  demand  that  special  contribu- 
tions, in  consideration  of  the  special  benefit  shall  be  made  by  the 
persons  receiving  it.  The  justice  of  demanding  special  contribution 
is  supposed  to  be  evident  in  the  fact  that  the  persons  who  are  to  make 
it,  while  they  are  made  to  bear  the  cost  of  the  public  work,  are  at  the 
same  time  to  sufTer  no  pecuniary  loss  thereby,  their  property  being 
Increased  in  value  by  the  expenditure  to  an  amount  at  least  equal  to 
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the  sum  they  are  required  to  pay.    This  is  the  idea  that  underlies  all 
these  levies. ' 

And  so  in  the  Law  of  Special  Assessments  by  Hamilton,  section  236, 
the  rule  is  announced,  supported  by  ample  authority,  that: 

"Special  taxation  for  a  local  improvement,  as  well  as  special  as- 
sessments of  benefits  for  same,  necessarily  proceeds  upon  the  theory 
of  benefits  to  the  property  on  which  it  is  levied,  and  that  a  burden 
imposed  upon  any  other  theory  is  a  mere  arbitrary  exaction — a  tak- 
ing of  private  property  for  public  use  without  just  compensation." 

And  in  Smith's  Modern  Law  of  Municipalities,  section  1228: 

"A  special  assessment,  or  local  assessment,  as  it  is  frequently  called, 
is  a  species  of  taxation  imposed  by  municipalities  for  the  purpose  of 
local  improvement,  and  is  based  upon  the  assumption  that  the 
property  in  the  locality  of  the  property  improved  will  be  spe- 
cially and  peculiarly  benefited  thereby,  by  which  a  duty  is  im- 
posed upon  owners  to  contribute  an  amount  in  payment  of  the  cost 
of  the  improvement  equal  to  the  benefits  received.  ♦  ♦  ♦  Special 
assessmenTs  rest  upon  the  ground  that  special  burdens  may  be  im- 
posed for  special  or  peculiar  benefits  accruing  from  public  improve- 
ments. Local  assessments  can  only  be  imposed  to  pay  for  local  im- 
provements clearly  conferring  special  benefits  on  property  assessed, 
and  to  the  extent  of  those  benefits  only." 

*  And  this  court,  in  a  long  line  of  cases  in  harmony  with  the  fore- 
going principles,  has  held  that  all  municipal  assessments  are  based 
upon  the  ground  that  the  property  subjected  to  the  assessment  is 
benefited  by  the  improvement  for  which  the  assessment  is  made. 
(Preston  v.  Roberts,  12  Bush,  570;  Broadway  Baptist  Church  v.  Mc- 
Atee  8  Bush,  508;  Bradley  v.  McAtee,  7  Bush,  667;  Zable  v.  Louis- 
ville Baptist  Orphans  Home,  92  Ky.,  89.)  Some  courts  hold  that  the 
right  to  impose  local  assessments  is  derived  from  the  police  power 
of  the  State.  (Hamilton  on  Special  Assessments,  section  40.)  But, 
it  is  not  necessary  to  resort  to  the  police  power  to  find  authority  for 
the  laying  of  taxes  of  this  character.  We  think  the  safe,  conserva- 
tive and  well-defined  place  to  rest  them  \s  upon  the  theory  that  they 
may  be  imposed  as  an  equivalent  for  benefits  conferred  that  are  not 
enjoyed  by  the  general  public.  It  is  upon  this  ground  that  this  court, 
as  well  as  nearly  all  the  others,  has  found  its  justification  in  imposing 
them. 

We  may  therefore,  announce  as  sound  In  principle  and  supported 
by  ample  authority,  the  doctrine  that  special  taxes  can  not  be  levied 
unless  the  property  charged  received  a  corresponding  physical,  mate- 
rial and  substantial  benefit  from  the  exaction.  And  furthermore, 
that  if  the  assessment  does  not  confer  a  physical,  material  and  sub- 
stantial benefit,  it  will  be  invalid  upon  the  ground  that  it  is  an  at- 
tempt to  take  private  property  without  just  compensation,  in  viola- 
tion of  the  Constitution.  So  that  the  question  narrows  down  to  the 
proposition  whether  or  not  street  sprinkling  may  be  considered  an 
improvement  In  the  sense  that  the  adjacent  property  derives  special 
benefits  of  the  character  described  from  it  distinct  from  the  benefits 
received  by  the  public  generally.  If  a  sidewalk,  or  gutter,  or  street 
is  constructed  in  front  of  property,  the  reasonable  and  natural  re; 
suit  Is,  that  the  property  derives  some  benefit  and  advantage  froni 
the  improvement,  and  something  substantial  or  at  leajst  tangible  Is 
added  to  its  value.  Of  course,  the  value  of  improvements  to  adja- 
cent property  may  be  different,  depending  on  the  use  to  which  the 
proj)erty  is  put,  its  situation  and  surroundings,  and  in  many  instances 
it  may  not  be  very  appreciable  and  fail  to  realize  the  expectation 
on  which  the  levy  is  made,  but,  nevertheless,  all  of  the  property  is,  to 
some  extent,  benefited,  or  at  least  this  is  the  object  and  reasonable 
Intent  of  the  improvement.    But,  sprinkling  streets,  does  not,  In  our 
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opinion,  confer  a  special  benefit  upon  the  adjacent  property  in  the 
Fcinse  of  contributing  to  its  value;  and  hence  a  special  tax  for  this 
purpose  can  not  be  sustained  upon  the  only  ground  that  this  class  of 
taxation  rests. 

The  view  we  have  announced  Is  in  harmony  with  the  ruling  of  the 
Supreme  Court  of  niinois,  in  Chicago  v.  Blair,  149  III.,  310,  24  L. 
R.  A.,  412,  where,  in  considering  a  similar  question.  It  was  said: 

"In  the  nature  of  things,  the  sprinkling  is  only  useful  while  the 
work  is  continued.  In  a  few  hours  the  beneficial  effects  are  gone, 
and  the  property  is  worth  no  more  than  before  the  street  was  sprin- 
kled. It  is  insisted,  however,  that  all  improvements — the  building  of 
sidewalks,  the  paving  of  streets,  of  however  lasting  material — are 
evanescent,  and  that  in  a  few  years  at  most,  they  will  necessarily 
require  renewing;  and  that  it  makes  no  difference  whether  it  be 
water  put  upon  the  street,  or  wood  or  granite;  that  all  alike  are  but 
temporary  in  character.  In  a  sense  this  is  true,  but  not  in  a  practical 
sense.  It  is  common  experience  that  well-paved  streets  and  convenient 
and  durable  sidewalks,  furnishing  access  to  property,  do  in  fact 
enhance  its  market  value.  It  is  however  insisted,  that  the  sprinkling 
of  the  street  duiing  the  summer  months  renders  the  occupation  of 
the  adjacent  property  more  enjoyable  and  comfortable,  and  that  there- 
fore, the  property  is  enhanced  in  value.  Doubtless,  the  same  result 
would  follow  by  placing  vases  at  convenient  points  on  the  street,  to  be 
filled  every  morning  with  fresh-cut  flowers;  or  by  open-air  concerts, 
in  which  music  should  be  selected  with  reference  to  the  taste  of 
tlie  adjacent  dwellers.     (Pettit  v.  Duke,  10  Utah,  311.) 

Judge  Phillips,  in  New  York  Life  Insurance  Company  v.  Prest,  71 
Fed.  Rep.,  815,  said: 

"Under  such  ordinances,  streets  are  sprinkled  in  front  of  vacant 
lots,  on  which  are  neither  houses  nor  any  living  creatures.  It  could 
hardly  be  said,  with  reason,  that  running  a  sprinkling  car  now  and 
then  in  front^f  such  a  lot  adds  to  its  market  value;  nor  is  there  In 
such  occasional  laying  of  the  dust  any  semblances  of  permanency. 
It  Is  as  evanescent  as  the  early  and  later  dew,  and  in  my  Judgment 
it  is  no  more  within  the  power  of  the  municipality  thus  to  create 
liens  on  the  citizens  property  than  to  hire  'rain  makers  to  vex  the 
skies  for  refreshing  showers,  and  charge  the  lots  adjacent  to  the  rain- 
drops with  the  cost  thereof.  As  the  sprinkling  of  the  public  highways 
of  a  city,  like  the  cleaning  thereof,  contributes  much  to  the  comfort 
and  enjoyment  of  the  property,  its  cost  should  be  made  a  general  and  ' 

not  a  special  burden."  ' 

A  contrary  view  is  maintained  in  State  v.  Raise,  38  Minn.,  371,         I 
where  it  is  said:  I 

"The  testator's  main  contention,  however,  is  that  street  sprinkling  is 
not  an  'improvement'  within  the  meaning  of  this  section  of  the  Con* 
stitution,  because  it  lacks  the  element  of  permanence:  that  its  re- 
sults are  transient;  that,  to  constitute  an  improvement,  there  must  be 
some  work  or  structure,  such  as  a  pavement,  sidewalk,  or  the  like, 
that  will  remain  after  the  labor  is  performed,  and  permanently  en- 
hance the  value  of  the  property.  But,  if  permanence  or  durability 
is  to  be  the  test,  how  long  must  the  beneficial  results  last  in  order 
to  constitute  an  improvement?  It  certainly  will  not  be  claimed  that 
the  work  must  be  eternal  in  duration,  or  imperishable  in  character. 
We  are  unable  to  see  any  difference  in  principle  between  the  work 
of  street  sprinkling,  the  results  of  which,  unless  repeated,  last  but 
a  day,  and  the  construction  of  a  block  pavement  or  wooden  side- 
walk, which  wears  out  or  decays,  and  has  to  be  rebuilt  every  few 
years.  When  a  pavement  or  sidewalk  has  worn  out  the  future  value 
of  the  property  is  not  enhanced  by  it.  any  more  than  it  is  by  street 
sprinkling  when  that  ceases.    Neither  do  we  see  that  it  makes  any 
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difference  whether  the  Bubstance  applied  to  the  surface  of  the  street 
is  wood,  which  has  to  be  renewed  every  few  years,  or  water,  which 
has  to  be  applied  daily.  Each  benefits  the  adjacent  property  as  long 
as  it  lasts,  and  no  longer.  It  is  not  the  agency  used,  or  its  compara- 
tive durability,  but  the  result  accomplished,  which  must  determir  . 
whether  a  work  is  an  improvement  in  the  sense  in  which  that  word  is 
here  used."  And  by  the  Massachusetts  Supreme  Court,  in  Sears  v. 
Board  of  Aldermen,  43  L"  R.  A.,  834;  and  the  Supreme  Court  of  In- 
diana, in  Reinken  v.  Puehring,  130  Ind.,  382,  30  Am.  St.  Rep.,  247. 

The  foregoing  opinions  present  the  conflicting  views  touching  this 
question  held  by  other  courts.  And  while  there  is  much  plausibility 
in  the  reasoning  of  the  Minnesota  case,  we  are  not  impressed  with 
Its  soundness.  There  is  clearly  a  difterence  not  only  in  degree,  but 
in  principle,  between  the  occasional  and  temporary  convenience  and 
pleasure  that  laying  the  dust,  in  the  street  confers,  and  the  perma- 
nent and  useful  advantage  that  comes  from  well  paved  sidewalks  or 
macadam  streets  that  are  suitable  and  serviceable  for  travel  in  rain 
or  shine,  summer  and  winter.  Abutting  property  can  not  be  taxed 
alone  for  the  convenience  or  pleasure  or  comfort  of  the  persons  who 
use  the  streets,  or  in  order  that  the  neighboring  premises  may  bo 
made  more  attractive  or  beautiful  to  look  upon.  The  rights  of  the 
owner  must  be  considered.  If  his  property  is  taken,  he  must  receive 
some  material,  substantial  benefit  as  an  equivalent  for  the  exaction. 
The  city,  as  a  whole  may,  as  we  have  held,  devote  a  portion  of  its 
revenue  to  this  purpose;  as  indeed  it  may  and  often  does,  to  the  pur- 
chase of  other  conveniences  that  are  estep.mpH  of  nubile  service  and 
yet  practically  considered  result  in  doubtful  benefits  to  the  general 
public.  But  there  is  no  good  reason  why  the  individual  owner  should 
be  burdened  in  addition  to  his  heavy  load  of  municipal  taxes,  with 
charges  that  are  levied  without  corresponding  benefits. 

The  law  authorizing  the  tax,  as  well  as  the  ordinance  under  which 
it  was  imposed,  are  both  invalid,  and  the  judgment  of  the  lower 
court  is  afiirmed. 


GOLLADAY.  &c.  v.  THOMAS,  &c. 
(Filed  June  18,  1908— Not  to  be  reported.) 

1.  Wills — Dying  Without  Issue — ^The  devise  to  Mrs.  S.  being  to  her 
for  life,  and  at  her  death  to  her  children,  and  having  none  that  the 
land  should  revert  to  testator's  children,  the  chancellor  correctly 
held  that,  upon  the  death  of  the  devisee,  the  property  so  conveyed  her 
by  the  will,  passed  to  her  surviving  brother  and  sisters,  no  children 
having  been  born  to  her. 

2.  Same — Under  section  4843,  Kentucky  Statutes,  the  devise  hav- 
ing failed,  by  reason  of  the  death  in  the  lifetime  of  the  testator, 
the  estate  must  pass  as  in  the  case  of  intestacy,  no  contrary  intent 
having  been  expressed  in  the  will. 

R.  W.  Crenshaw  for  appellants. 

John  W.  Kelly  for  appellees. 

Appeal  from  Trigg  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  afilrmlng. 

The  will  of  Alfred  Thomas  is  in  these  words: 
"I,  Alfred  Thomas,  being  of  sound  mind  and  deposing  memory,  do 
make  this  my  last  will  and  testament  revoking  all  others,  to-wlt: 


830  GOLLADAY,  AC.  V.    THOMAS,  &0. 


«i 


'1.  I  give  to  my  daughter,  Tda  GoUaday,  the  tract  of  land  where  she 
lives,  that  I  have  already  deeded  to  her,  and  the  tract  of  land  of  three 
hundred  acres,  known  as  the  Boh  Lucas — and  a  tract  bought  from 
Mrs.  and  Dr.  Rasco,  thirty-two  acres,  her  lifetime  then  to  her  child- 
ren. 

"2.  I  give  to  my  daughter,  Inez  Vinson,  the  tract  of  land  where  she 
now  lives,  of  two  hundred  and  ten  acres,  and  the  tract  of  two  hun- 
dred and  three  acres,  less  twelve  acres  off  the  west  end  or  corner 
given  to  T.  M.  Thomas  for  timber,  where  T.  H.  Meredith  lived  in 
1903,  her  lifetime  and  then  to  her  living  children,  if  any;  if  none, 
then  it  is  to  descend  to  my  children. 

"3.  I  give  to  my  son,  Thomas  M.  Thomas,  the  tract  of  land  where  he 
now  lives  of  two  hundred  and  forty-eight  acres  and  the  tract  of  land 
of  one  hundred  and  fifty  acres,  known  as  the  Parks  Wilson  land,  and 
twelve  acres  of  land  off  the  tract  off  the  west  end  or  corner  where 
Meredith  lived  in  1903.  for  timber,  his  lifetime,  then  to  his  child- 
ren and  all  indebtedness  either  by  note  or  account. 

"4.  I  give  to  ray  daughter,  Gracey  Shoulders,  the  tract  of  land 
where  I  now  live  of  two  hundred  and  sixteen  acres  and  two  acres 
bought  from  Tandy  Wadlington,  her  life  time  and  at  her  death  to  her 
children,  also  a  tract  of  land  of  one  hundred  and  twenty  acres,  where 
Bob  Rogers  now  lives  to  her  her  lifetime,  then  to  her  children,  if  any; 
if  none,  it  is  to  descend  back  to  my  children. 

"5.  I  give  the  remainder  of  my  land  to  my  four  children,  their  life- 
time, to  be  equally  divided  between  them  and  then  to  their  children. 

"6.  I  give  to  Clara  and  Gracey  Martin,  each  eight  hundred  dollars 
out  of  my  personal  property,  if  not  enough  left,  sell  enough  land  off 
on  the  land  to  pay  all  indebtedness  and  to  give  Clara  and  Gracey 
Martin  the  amount  given  them  and  to  put  up  a  iron  fence  around 
the  entire  grave  yard  at  J.  R.  Golladay.  to  cost  about,  say  $250. 

"7.  If  there  is  anything  left  after  gifts  is  paid  and  Indebtedness 
paid,  the  remainder  be  divided  equally  between  my  children.  This 
9th  day  of  April,  1904,  I  hereunto  set  my  hand  and  seal. 

"ALFRED  THOMAS." 

At  the  time  the  will  was  made,  the  testator  had  four  children; 
after  it  was  made,  Mrs.  Shoulders  died  without  issue,  before  her 
father,  the  other  three  children  surviving  him. 

At  the  time  the  will  was  made,  Ida  Golladay,  had  two  children  and 
Thomas  M.  Thomas  had  two  or  three  children.  Neither  Inez  Vinson 
nor  Gracey  Shoulders  had  children.  Gracey  Shoulders,  having  died 
without  issue,  after  the  will  was  made  and  before  the  testator's  death, 
this  suit  was  brought  to  determine  who  takes  the  land  devised  to  her 
in  Item  4,  of  the  will.  The  circuit  court  held  that  the  land  devised 
to  her  passed  to  her  surviving  brother  and  sisters.  The  guardian 
ad  litem  of  the  grandchildren,  who  were  all  infants,  appeals. 

Section   4843,   Kentucky   Statutes,   is   as   follows: 

"Unless  a  contran'  intention  shall  appear  by  the  will  such  real  or 
personal  estate,  or  interest  therein,  as  shall  be  comprised  in  any  de- 
vise in  such  will  which  shall  fail  or  be  void,  or  otherwise  incapable 
of  taking  efTect,  shall  not  be  included  in  the  residuary  devise  con- 
tained in  such  will,  but  shall  pass  as  in  case  of  intestacy." 

Under  this  statute  it  is  evident  that  the  devise  to  Gracey  Shoulders 
having  failed,  by  reason  of  her  death  in  the  lifetime  of  the  testator, 
the  estate  must  pass  as  in  case  of  intestacy,  unless  the  contrary  in- 
tent is  expressed  by  the  will.  Counsel  rely  upon  section  2064,  Ken- 
tucky Statutes: 

"When  a  devise  is  made  to  several  as  a  class  or  as  tenants  in  com- 
mon, or  as  joint  tenants,  and  one  or  more  of  the  devisees  shall  die 
before  the  testator,  and  another  or  others  shall  survive  the  testator. 
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the  share  or  shares  of  such  as  so  die  shall  go  to  his  or  their  descend- 
ajits,  if  any;  if  none,  to  the  surviving  devisees,  unless  a  different  dis- 
position is  made  by  the  devisor.  A  devise  to  children  embraces  grand- 
children when  there  are  no  children,  and  no  other  construction  will 
give  effect  to  the  devise." 

This  section  is  not  applicable  for  the  reason  that  the  devise  here 
is  not  made  to  several  as  a  class.  The  devise  is  made  simply  to 
Gracey  Shoulders  and  the  rule  applicable  where  there  is  a  devise 
to  joint  tenants,  can  not  affect  the  rights  of  the  parties.  The  only 
question,  therefore,  left  for  decision,  is  whether  an  intention  appears 
from  the  will  that  if  the  devise  to  Gracey  Shoulders  failed,  the  prop- 
erty should  not  pass  as  in  case  of  intestacy.  The  testator  does  not 
seem  to  have  contemplated  that  Thomas  M.  Thomas  or  Ida  Golladay 
would  die  without  Issue,  as  they  then  each  had  several  child- 
ren; but  he  did  contemplate  that  Inez  Vinson  and  Gracey  Shoul- 
ders might  die  without  children,  as  none  of  them  then  had  children; 
and  so,  in  both  the  second  and  fourth  clauses  of  the  will,  he  pro- 
vides as  fo  each  of  them  that  if  they  die  without  living  children,  the  land 
devised  to  them  is  to  descend  to  his  children.  If  Gracey  Shoulders 
had  survived  her  father  and  died  without  leaving  children,  after  his 
death,  the  land  woiild  have  descended  back  to  his  three  remaining 
children.  Inez  Vinson  has  only  a  life  estate  in  the  tract  of  land  de- 
vised to  her;  if  she  dies  without  living  children,  it  will  descend  to 
the  testator's  children,  and  his  grandchildren  would  take  no  interest 
in  it.  (Montgomery  v.  Montgomery,  Jl  Ky.  Law  Rep.,  87.)  We  do 
not  think  the  testator  intended  that  his  grandchildren  should  take 
an  interest  in  the  land  devised  to  Inez  Vinson  or  Gracey  Shoulders, 
if  they  died  before  his  death,  as  he  expressly  provided  that  if  they 
died  after  his  death,  without  children,  the  land  devised  to  them 
should  go  to  his  other  children.  The  law  favors  the  vesting  of 
estates;  and  we  see  no  reason  why  the  surviving  children  should 
not  take  the  same  interest  in  the  land  devised  to  Gracey  Shoulders, 
when  she  died  before  the  testator,  as  they  would  have  taken  had  she 
survived  him  and  then  died  without  children.  Section  2346,  Kentucky 
Statutes,  is  as  follows: 

'*A  contingent  remainder  shall,  in  no  case,  fail  for  the  want  of  a 
particular  estate  to  support  it." 

The  contingent  remainder  in  the  other  children  was  not  under 
this  statute  defeated  by  the  death  of  Mrs.  Shoulders;  but  she  having 
died  without  issue,  the  surviving  three  children  took  the  land  at 
the  death  of  the  testator  under  the  will.  The  same  result  would 
follow  the   statute. 

Judgment  alllrmed. 


MORSE  V.  COMMONWEALTH. 
(Filed  June  17,  1»08— Not  to  be  reported.) 

1.  Embezzlement — Indictment  — ^Averments —  Proofs  of  Assumed 
Names— Competency — Identification — On  the  trial  of  one  indicted  by 
the  name  of  Homer  Marian,  alias  Homer  Morris,  alias  P.  Homer  Morse, 
for  embezzlement  by  collecting  money  from  S  for  a  Distilling  Co.,  for 
which  he  was  acting  as  agent,  and  converting  it  to  his  own  use,  under 
Ky.  Statutes,  sec.  1202,  evidence  was  competent  that  he  had  sold  ware- 
house receipts  for  whisky  in  bond  to  persons  other  than  S.  and  col- 
lected the  money,  representing  himself  as  Homer  Marion,  for  the 
purpose  of  identifying  him  as  the  person  indicted. 

2.  Same — Identification — Range  of  Evidence  Allowed— Upon  the  trial 
of  an  indictment,  when  the  defense  is  that  is  was  not  himself  but 
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another  who  committed  th«  crime  the  evidence  on  behalf  of  the  Com- 
monwealth may  be  permitted  to  take  a  wide  range  for  the  purpose  of 
developing  the  past  history  of  the  accused,  and  the  names  he  has  as- 
sumed, to  the  end  that  he  may  be  identified  as  the  person  who  com- 
mitted the  offense  charged.  But  if,  in  the  investigation,  it  should 
appear  that  the  accused  had  been  guilty  of  some  other  offenses  the 
court  should  admonish  the  jury  that  they  should  consider  such  evi- 
dence only  for  the  purpose  of  identification. 

3.  Same — Evidence  of  Commonwealth — On  the  trial  of  one  indicted 
as  agent,  for  embezzling  the  money  of  a  corporation,  the  Common- 
wealth must  prove  (1)  that  the  accused  was  the  agent  of  the  corpor- 
ation; (2)  that  as  such  agent,  in  the  course  of  his  employment,  he 
received  money  for  the  corporation;  (3)  that  he  fraudulently  converted 
the  money  so  received  to  his  own  use. 

4.  Same— Guilty  Intent — Evidence  Showing — ^Acts  Implying — It  is 
not  indispensable  that  the  Commonwealth  should  introduce  evidence 
to  show  guilty  intent  before  a  conviction  can  be  secured  for  embez- 
zlement. While  such  intent  is  a  necessary  ingredient  and  must  be 
alleged  in  the  indictment  the  law  will  imply  an  intent  from  the  acts 
of  the  accused  when  they  are  suflacient  to  establish  his  guilt.  Bat 
the  Commonwealth  will  not  be  permitted  to  prove  that  the  accused 
has  committed  other  and  distinct  crimes  than  the  one  for  which  he 
is  being  tried,  unless  such  evidence  is  necessary  to  establish  the 
identity  or  guilty  knowledge  of  the  accused. 

5.  Corporation — How  Proven — On  the  trial  of  one  for  embezzling 
the  money  of  a  corporation  the  existence  of  the  alleged  corporation 
may  be  proven  by  parol  evidence. 

6.  Money  Embezzled  by  Agent — Commission  of  Agent — Where  one 
is  shown  to  have  embezzled  money  which  he  as  agent  collected  for 
him  employer,  he  can  not  be  excused  because  he  was  entitled  to  a  part 
of  the  money  as  his  commission  as  such  agent. 

7.  Amount  Charged — Proof  of  Less  Sum — Sufficiency — One  may  be 
convicted  for  embezzlement  although  the  evidence  may  show  that 
the  amount  embezzled  was  less  than  the  sum  named  in  the  indictment. 

B.  F.  Graziani  for  appellant. 

James  Breathitt  and  Tom  B.  McGregor  for  appellee. 

Appeal  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

The  appellant  was  indicted  under  section  12Q2  of  the  Kentucky  Stat- 
utes, providing  in  part  that. 

"If  any  offiicer,  agent,  clerk  or  servant  of  any  bank  or  corporation 
shall  embezzle  or  fraudulently  convert  to  his  own  use  or  the  use  of 
another,  money  *  *  ♦  belonging  to  such  bank  or  corporation  •  ♦  •  which 
shall  have  come  into  his  possession  *  *  ♦  as  such  officer,  agent,  clerk 
or  servant.  *  *  ♦  he  shall  be  confined  in  the  penitentiary  for  mot  less 
than  one  nor  more  than  ten  years." 

The  indictment  charged  that  appellant,  who  was  indicted  as  Homer 
Marion,  alias  Homer  Morris,  alias  P.  Homer  Morse,  while  acting  as 
th»  agent  of  the  Consumers  Distilling  Company,  a  corporation  under 
the  laws  of  Kentucky,  had  by  virtue  of  his  agency  collected  and  re- 
ceived $69.95  from  Henry  Staggenburg,  for  whisky  sold  and  to  be 
delivered,  and  did  unlawfully,  fraudulently,  and  without  the  consent 
of  the  Consumers  Distilling  Company,  embezzle  and  convert  to  his 
own  use  the  said  sum  of  money,  with  the  fraudulent  and  felonious 
intent  then  and  there  to  convert  the  same  to  his  own  use,  and  to  p6T 
manently  deprive  the  company  of  its  property  therein. 
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Upon  a  trial  under  this  indictment,  he  was  convicted  and  his 
punishment  fixed  at  twb  years  confinement  in  the  State  penitentiary. 
We  are  asked  to  reverse  the  judgment  of  conviction,  chiefly  be- 
cause the  court  erred  in  the  admission  and  rejection  of  evidence  and 
also  for  error  in  the  instructions  given  to  the  jury. 

A  brief  statement  of  the  facts  will  aid  in  understanding  the  force 
of  the  objections  raised. 

The  Consumers  Distilling  Company  is  a  Kentucky  corporation, 
with  its  principal  place  of  business  located  at  Louisville.  It  was 
engaged  in  the  manufacture  of  whisky,  and  the  sale  of  it  direct 
to  the  saloon  trade.  The  whisky  sold  was  in  bonded  warehouses. 
Its  sales  were  made  by  agents  who  delivered  to  purchasers  warehouse 
certificates  for  the  amount  of  whisky  they  desired  to  buy.  These 
warehouse  receipts  specified  the  serial  numbers  of  the  barrels  of 
whisky  the  purchaser  bought,  which  was  deliverable  to  bearer  upon 
the  payment  of  the  purchase  price,  tax,  and  other  charges. 

Appellant  was  employed  by  tne  company  to  solicit  trade  and  was 
furnished  a  supply  of  blank  warehouse  receipts,  and  sale  order 
blanks.  He  w^as  not  personally  known  to  the  company,  but  was  em- 
ployed by  it  upon  the  recommendation  of  his  cousin,  Bradford  Morse, 
who  had  been  acting  as  its  agent  in  the  territory  assigned  to  the 
appellant  after  Bradford  -Morse  quit  its  employment.  These  agents 
were  not  authorized  to  collect  money  on  sales  made,  but  were  au- 
thorized to  receive  from  the  purchaser  their  commission  upon  sales, 
which  was  five  per  cent.  Appellant  made  sales  to  H.  P.  Murphy  and 
H.  C.  Davis,  and  from  these  persons  he  collected  more  than  his 
commissions,  but  remitted  to  the  company  the  amount  collected  from 
them  less  commissions.  He  did  not  remit  any  money  collected  from 
other  persons  or  send  in  any  other  orders  or  notify  the  company  of 
any  other  sales. 

Henry  Staggenburg  testified  that  he  was  a  saloon  "keeper  in  Coving- 
ton, and  that  on  July  22,  1907,  a  man  named  Homer  Marion,  came  to 
his  place  of  business  with  samples  of  whisky,  order  blanks  and  certi- 
ficates, and  that  he  bought  from  him  three  five-barrel  certificates, 
for  which  he  paid  him,  at  the  time,  $29.95,  and  in  about  a  week  after- 
wards, thirty  dollars  more.  He  identified  the  appellant,  Morse,  as 
being  the  person  who  sold  him  the  whisky  under  the  name  of  Henry 
Marlon,  and  al?o  produced  the  receipts  signed  by  Homer  Marion. 
The  warehouse  receipts  delivered  by  Homer  Marion  alias,  P.  H.  Morse, 
recited  in  substance  that  the  Consumers  Distilling  Company  had  sold 
to  Staggenburg.  fifteen  barrels  of  whisky  in  a  bonded  warehouse, 
naming  it,  which  it  agreed  to  deliver  to  him  on  the  payment  r.f  the 
United  States  government  tax,  and  other  taxes  and  storage,  and  the 
price  at  which  the  whisky  was  sold.  The  total  amount  of  the  pur- 
chase was  $126.65. 

Upon  the  trial,  persons  by  the  name  of  Hennessy,  Dennis,  Sidler 
and  Schutte  were  introduced  as  witnesses  for  the  Commonwealth. 
Each  of  them  was  permitted  to  state,  over  the  objection  of  appellant. 
that  while  representing  himself  to  be  Homer  Marion,  and  an  agent 
for  the  Consumers  Distilling  Company,  appellant  sold  to  them  ware- 
house receipts  for  whisky  in  bond  and  collected  from  each  of  them 
a  part  of  the  purchase  price.  They  positively  identified  the  accused 
as  the  person  who  sold  them  the  whisky  and  collected  from  them  the 
money  under  the  name  of  Homer  Clarion;  and  were  permitted  to  re- 
late all  the  details  of  the  transaction  each  of  them  had  with  him. 
The  treasurer  of  the  Central  Savings  Bank  &  Trust  Company  also 
identified  the  accused  as  representing  himself  to  be  Homer  Marion 
when  he  cashed  the  checks  given  to  him  by  Staggenburg.  Other  wit- 
nesses were  introduced  who  identified  the  appellant  as  having  trans- 
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actions  with  them  under  the  name  of  Homer  Marion;  and  yet  others 
who  knew  him  when  he  was  going  under  the  name  of  E.  B.  Morse. 

The  president  of  the  company  testified  that  he  employed  the  ac- 
cused upon  the  recommendation  of  his  cousin,  Bradford  Morse,  to 
act  as  agent  in  his  place  during  his  absence  from  the  State.  That 
he  had  never  seen  the  accused  until  after  his  arrest.  That  agents 
of  the  company  were  not  authorized  to  collect  from  persons  to  whom 
whisky  was  sold  any  part  of  the  purchase  price  except  their  com- 
missions. That  no  report  was  made  to  the  company  by  the  accused, 
of 'Whisky  sold  to  Staggenburg,  Hennessy,  Dennis,  Sidler  or  Schutte, 
nor  did  he  remit  to  it  any  money  on  account  of  sales  to  these  parties. 

The  appellant,  when  introduced  as  a  witness  in  his  own  behalf,  testi- 
fied that  he  had  acted  as  agent  for  the  Consumers  Distilling  Com- 
pany for  a  short  while,  and -during  the  time  had  sold  whisky  to  Mur- 
phy and  Davis,  but  had  not  sold  or  attempted  to  sell  any  whisky  to 
either  Staggenburg,  Hennessy,  Dennis,  Sidler  or  Schutte,  nor  had 
he  collected  from  them  any  money.  He  attempted,  in  the  course  of 
his  examination,  to  place  these  transactions  upon  Bradford  Morse, 
and  denied  that  he  ever  assumed  the  name  of  Homer  Marion, 
or  Homer  Morris,  but  admitted  that  at  one  time  he  had  assumed  the 
name  of  E.  B.  Morse.  Over  his  objection,  the  Commonwealth  was 
permitted  to  ask  him  if  he  had  not  been  indicted  and  convicted  in 
the  Federal  court  as  E.  B.  Morse  for  a  fraudulent  use  of  the  mails. 
He  was  also  required  to  state  that  as  E.  B.  Morse  he  had  rented 
property,  some  years  before  the  trial,  from  a  man  named  Rolsen,  and 
was  also  Interrogated  concerning  other  incidents  in  his  life  that 
had  no  bearing  upon  the  offense  he  was  charged  with,  except  to  show 
thai  at  various  times  he  had  assumed  different  names.  The  defense 
of  appellant  was  rested  entirely  upon  the  fact  that  the  crime  he 
vas  charged  with  was  committed  by  Bradford  Morse.  In  other  words, 
that  the  Commonwealth  had  instituted  the  prosecution  against  the 
wrong  person. 

The  first  question  presented  is  the  competency  of  the  evidence  of 
Hennessy,  Dennis,  Sidler  and  Schutte.  The  trial  court  admitted 
the  evidence  of  those  persons  for  the  purpose  of  showing  a  criminal 
intent  upon  the  part  of  the  accused,  and  admonished  the  jury  that 
this  was  the  only  purpose  for  which  their  testimony  was  received. 
Considering  the  defense  interposed  by  appellant,  we  are  of  the  opin- 
ion that,  although  the  evidence  was  competent,  the  reason  for  its 
admission  given  by  the  trial  judge,  was  erroneous.  It  was  relevant 
and  admissible  for  the  purpose  of  establishing  the  Identity  of  the  ac- 
cused, but  not,  as  we  will  presently  show,  for  the  purpose  of  show- 
ing a  criminal  intent  upon  his  part.  The  grounds  upon  which  it  was  ad- 
mitted are  not  however  material;  it  was  competent  evidence  and 
the  appellant  was  not  prejudiced  by  the  erroneous  reason  assigned  by 
the  lower  court.  The  accused  denied  that  he  had  ever  assumed  the 
names  of  Homer  Marion,  or  Homer  Morris,  and  that  he  had  any  tran- 
sactions with  Staggenburg.  It  was,  therefore  competent  to  prove 
not  only  by  Staggenburg,  but  by  the  other  witnesses,  who,  about 
the  same  time  knew  him  or  had  similar  transactions  with  him,  that 
in  dealing  with  them  he  represented  himself  to  be  Homer  Marion. 
and  fo  prove  by  them  that  appellant  was  the  identical  person  whom 
they  knew  as  Homer  Marion.  This  evidence  might  have  been  made 
bv  PS  many  persons  as  were  able  to  identify  him  without  reference  to 
whether  they  had  business  transactions  with  him  or  not.  In  the 
examination  of  these  witnesses,  for  the  purpose  of  fully  Identifying 
the  accused,  it  was  also  permissible  to  allow  them  to  relate  the  cir- 
cumstances under  which  they  knew  him,  and  the  business  transac- 
tions they  had  with  him.  In  addition  to  this,  and  as  a  corroborativt 
and   relevant   fact  tending  to   show   that  the   accused   had  assumed 
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the  name  of  Homer  Marion,  it  was  competent  to  prove  that  he  had 
assumed  other  names,  and  that,  under  another  name  he  had  been 
indicted  and  convicted  in  the  Federal  court.  When  the  defense  of 
a  person  is  that  it  was  not  himself  but  another  who  committed  the 
crime,  the  evidence  in  behalf  of  the  Commonwealth  may  be  per- 
mitted to  take  a  wide  range  for  the  purpose  of  developing  the  past 
life  and  history  of  the  accused,  and  the  names  he  has  assumed,  to 
the  end  that  he  may  be  identified  under  these  assumed  names  as 
the  person  who  committed  the  offense  under  investigation.  But, 
if  in  the  course  of  the  evidence  brought  out  in  the  elucidation  of  these 
facts,  it  should  appear' that  the  accused  had  been  guilty  of  some  other 
oifeuse,  the  court  should  at  the  time  admonish  the  jury  that  they 
should  not  consider  evidence  of  other  offenses  as  even  tending  to 
show  his  guilt  of  the  crime  for  which  he  was  being  tried,  but  that 
It  was  only  competent  for  the  purpose  of  establishing  the  identity 
of  the  accused  and  to  illustrate  that,  at  different  times,  he  had  as- 
sumed various  names. 

As  the  evidence  of  Hennessy,  Dennis,  and  the  others  was  relevant 
.^nd  competent  upon  the  question  of  identity,  the  admonition  of  the 
court  that  the  jury  could  not  consider  it  as  evidence  that  the  accused 
was  guilty  of  embezzling  the  money  secured  from  Staggenburg  had 
the  same  effect  as  if  he  had  in  terms  directed  them  that  it  was  only 
admitted  to  establish  the  identity  between  Homer  Marion  and  P.  H. 
Morse.  We  might  rest  the  opinion  here  upon  the  question  of  the 
relevancy  of  this  evidence,  but  in  view  of  the  importance  of  the 
question  raised,  we  will  endeavor  to  state  the  reasons  why  we  think 
the  trial  judge  committed  a  technical  error  in  the  reasons  assigned 
for  the  competency  of  the  evidence. 

Under  an  indictment  for  embezzlement,  it  is  necessary  that  the 
Commonwealth  should  prove  (1)  that  the  accused  was  an  officer, 
agent,  clerk  or  servant  of  a  bank  or  corporation,  (2)  that  as  such 
olPcer.  agent,  clerk  or  servant,  and  in  the  course  of  his  employment, 
h«5  received  money  or  property  of  the  bank  or  corporation,  (3)  that 
he  embezzled  or  fraudulently  converted  to  his  own  use  the  money 
or  property  so  received.  If  the  accused  was  the  agent  of  the  Con- 
sumers Distilling  Company,  a  corporation,  and  as  such  agent,  in  the 
course  of  his  employment,  or  within  the  scope  of  his  duties,  he  re- 
ceived or  collected  from  Staggenburg,  money  due  the  company  and 
failed  to  pay  it  over,  the  crime  was  complete.  It  was  not  neces- 
sary to  introduce  other  evidence  to  show  a  fraudulent  intent  upon 
his  part  to  convert  it  to  his  own  use.  That  he  so  intended  might  be 
reasonably  inferred  from  the  other  facts  proved.  The  case  for  the 
Commonwealth  was  made  out  by  the  testimony  of  Staggenburg,  and 
the  president  of  the  company,  and  if  no  evidence  had  been  introduced 
for  the  defense  a  judgment  of  conviction  might  have  followed.  And 
under  the  circumstances  it  would  have  been  not  only  unnecessary, 
but  highly  prejudicial  to  admit  evidence  of  other  distinct  embezzle- 
ments from  other  persons  But,  as  the  accused  denied  that  he  had 
secured  any  money  from  Staggenburg,  it  was,  as  we  have  endeavored 
to  shew,  competent  to  admit  other  evidence  to  establish  his  identity, 
although  this  evidence  developed  the  offenses  committed  in  con- 
nection with  Hennessy,  Dennis,  Sidler  and  Schutte.  The  peculiar 
defense  interposed  by  the  accused  rendered  necessary  evidence  of 
his  identity,  and  at  the  same  time  made  it  unnecessary  to  introduce 
collateral  facts  to  show  Intent.  The  question  of  intent  was  not  par- 
ticularly put  In  issue  by  the  accused.  His  defense  was  not  grounded 
upon  a  lack  of  intent  and  therefore,  on  this  point,  it  was  only  re- 
quired that  the  Commonwealth  should  show  the  facts  directly  con- 
nected with  the  Staggenburg  transaction.  It  is  not  indispensable 
that  the  Commonwealth  should  introduce  evidence  to  show  a  guilty 
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intent   before   a    conviction   can   be   secured   for   embezzlement.    An 
evil  intent  is  a  necessary  ingredient  in  the  commission  of  arson,  bur- 
glary, larceny,  murder,  and  almost  every  other  felony,  including  em- 
bezzlement, and  must  be  charged  in  the  indictment,  but  the  law  will 
imply  the  intent  from  the  acts  of  the  accused  when  they  are  sufficient 
to  establish  his  guilt,  and  this,  upon  the  ground  that  every  account- 
able person  is  responsible  for  the  consequences  that  flow  from  his 
acts.     (Snapp  v.  Commonwealth,  82  Ky.,  173.)     Intent,  however,  often 
becomes  a  material  factor  in  determining  the  guilt  of  the  accused, 
and  when  this  state  of  case  is  presented,  it  is  competent  to  show  the 
guilty  Intent  by  relevant  evidence  connected  with,  or  that  throws  light 
upon  the  transaction  under  investigation.     But,  It  is   not   often  that 
it  is  permissible,  in  order  to  show  intent  to  introduce  evidence  of 
other  and  distinct  crimes.  And  it  may  be  said  to  be  a  rule  of  general 
application,   in   the  trial  of  criminal  cases,   that   the   Commonwealth 
will   not    be   permitted    to  introduce   evidence    showing   that    the   ac- 
cused has  committed  other  and  distinct  crimes  than  the  one  for  which 
he  is  being  tried.     The  justice  of  this  rule  can  not  be  denied.     Evi- 
dence of  the  commission  of  other  offenses  is  very  prejudicial  to  the 
accused,  has  a  tendency  to  divert  the  mind  of  the  jury  from  the  case 
under  consideration,  and  often  may  find  the  accused  entirely  unpre- 
pared to  meet  the  new  issues  presented.     For  these  reasons  the  prac- 
tice in  this  State  has  been  against  the  admissibility  of  evidence  of 
this  character,  unless  it   is  necessary  to  establish  identity  or  guilty 
knowledge   or  intent  or  motive   for  the  crime  imder  trial   or  be  so 
interwoven  with  it  that  it  can  not  well  be  separated  from  it,  in  the 
introduction  of  relevant  and  competent  evidence,  or  the  independent 
offense  was  perpetrated  to  conceal  the  crime  for  which  the  accused 
is  on   trial.     The  excei)tions   to  the  general  rule  against   the  admis- 
sibility of  evidence  of  other  and  distinct   offenses,  are  in   a  general 
way  stated  as  follows  in  Underbill's  work  on  Criminal  fiJvidence,  page 
107: 

"1.  If  several  similar  criminal  acts  committed  by  the  person  on 
trial  are  so  connected  with  respect  to  time  and  locality  that  they  form 
an  inseparable  transaction,  and  a  complete  account  of  the  offense 
charged  in  the  indictment  can  not  be  given  without  detailing  the 
particulars  of  such  other  acts,  evidence  of  any  or  all  of  the  compo- 
nent parts  thereof  is  admissible  to  prove  the  whole  general  plan. 

"2.  When  the  commission  of  the  act  charged  in  the  indictment  is 
practically  admitted  by  the  accused,  who  seeks  to  avoid  criminal 
responsibility  therefor  by  relying  on  a  lack  of  intent  or  want  of 
guilty  knowledge,  evidence  of  the  commission  by  him  of  similar 
independent  offenses,  before  or  after  that  upon  which  he  is  being  tried 
and  having  no  apparent  connection  therewith  is  admissible  to  prove 
such  intent  or  knowledge. 

"3.  If  the  facts  and  circumstances  tend  to  show  that  the  person 
committed  an  independent,  dissimilar  crime  to  enable  him  to  perpe- 
trate or  to  conceal  the  offense  for  which  he  is  being  tried,  evidence 
of  the  independent  crime  is  admissible  against  him  when  the  intent  to 
perpetrate  or  conceal  the  independent  offense  furnished  a  motive 
lor  committing  the  crime  for  which  he  is  put  upon  trial. 

"4.  When  a  crime  has  been  committed  by  the  use  of  a  novel  means 
or  in  a  particular  manner,  evidence  of  the  defendant's  commission 
of  similar  offenses  by  the  use  of  such  means  or  in  such  manner 
is  admissible  against  him  as  tending  to  prove  the  identity  of  persons 
from  the  similiarity  of  such  means  or  the  peculiarity  of  the  manner 
adopted  by  him." 

These  admirably  stated  exceptions  are  supported  by  a  multitude 
of  cases  and  text  writers,  from  which  we  may  select  as  examples,  the 
following:    State  v.  O'Donnell,   61  Pac.  Rep.,  892;    Shaffner  v.  Com- 
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monwealtb,  13  Am.  Rep.,  649;  Peeple  v.  Corbin,  15  Am.  Rep.,  427; 
Bishop's  New  Criminal  Procedure,  volume  1,  sections  1125-6;  Green- 
leaf  on  Evidence,  volume  1,  section  53;  Elliott  on  Evidence,  volume 
4,  section  2720;  People  v.  Molineux.  62  L.  R.  A.,  193;  People  v.  Sea- 
man, 61  Am.  St.  Rep.,  326;  State  v.  Brady,  62  Am.  St.  Rep.,  560;  Mc- 
Glasson  v.  State,  66  Am.  St.  Rep.,  842;  Calkins  v.  State,  98  Am.  Dec. 
121;  Devoto  v.  Commonwealth.  3  Met.,  418;  Clarke  v.  Commonwealth, 
23  Ky.  Law  Rep.,  1029;  O'Brien  v.  Commonwealth,  89  Ky.,  354;  O'- 
Brien V.  Commonwealth,  24  Ky.  Law  Rep.,  2511;  Bess  v.  Common- 
wealth, 25  Ky.  Law  Rep.,  1091 ;  Barnes  v.  Commonwealth,  19  Ky.  Law 
Rep.,  803;  Denham  v.  Commonwealth,  27  Ky.  Law  Rep.,  171;  Raymond 
V.  Commonwealth,  29  Ky.  Law  Rep.,  785;  Snapp  v.  Commonwealth, 
82  Ky.,  173. 

The  authorities  also  agree  that  evidence  of  independent  crimes 
Is  more  particularly  admissible  when  the  charge  under  investigation 
is  uttering  forged  paper,  counterfeiting,  receiving  stolen  property, 
and  embezzlement,  the  reason  for  this  being  that  the  defense  of  mis- 
take or  ignorance  or  lack  of  guilty  knowledge  is  more  frequently  in- 
terposed as  a  defense  by  the  accused  in  cases  of  this  character  than 
in  prosecutions  for  other  offenses.  Hence  it  is  well  settled  by  the 
authorities  before  cited  that  in  prosecutions  for  embezzlement,  when 
the  defense  is  that  ♦he  accused  did  not  intend  to  commit  the  em- 
bezzlenifnt  or  that  the  act  alleged  to  constitute  the  crime  was  the 
result  cf  accident,  mistake  or  oversight,  evidence  of  other  embezzle- 
ments i.i  admitted  for  the  purpose  of  showing  an  evil  intent  and  a 
guilty  knowledge  In  the  commission  of  the  crime  under  Investigation. 
Bui  in  the  case  before  us,  as  there  was  no  attempt  to  rely  uix)n  a 
defence  of  this  character,  evidence  of  other  acts  of  embezzlement 
by  the  accused  was  not  necessary  to  establish  his  guilty  knowledge, 
evil  intent,  or  bad  motive,  nor  were  they  so  inseparably  connected 
with  the  Staggenburg  transaction  as  to  be  a  part  of  it.  The  only 
issue  in  the  case  was  whether  or  not  the  accused  had  sold  whisky  to 
and  collected  money  from  Staggenburg.  He  said  he  did  neither. 
If  his  identity  had  not  been  a  question  in  the  case,  we  are  unable 
to  peicelve  upon  what  theory  evidence  that  he  collected  money  from 
other  persons  and  failed  to  pay  it  over,  would  be  relevant  under  a 
prosecution  for  embezzling  money  collected  from  Staggenburg,  any 
more  than  evidence  of  other  offenses  would  be  relevant  in  prosecu- 
tions for  larceny,  or  burglary,  or  arson,  where  the  defense  was  an 
alibi.  The  issue  did  not  present  a  case  of  accident,  mistake,  over- 
sight, error  in  book-keeping,  or  other  facts  tending  to  prove  lack 
of  evil  intent.  Leaving  out  of  consideration  the  identity  of  the  ac- 
cused, the  embezzlements  from  Hennessy,  and  others,  at  different 
times  and  places,  did  not  throw  any  light  upon  the  embezzlement 
from  Staggenburg.  Nor  were  they  necessary  to  establish  an  evil 
intent  in  the  Staggenburg  transaction,  because,  as  we  have  seen, 
it  was  a  separate,  disconnected  transaction.  It  stood  alone.  The 
question  of  evil  intent  or  guilty  knowledge  was  in  no  wise  involved 
ill  view  of  the  defense  made. 

In  this  connection  it  may  be  asked  at  what  stage  in  the  trial  can 
the  Commonwealth  introduce  evidence  of  other  offenses,  when  such 
evidcr.ce  i^s  competent.  In  answer,  we  say  that  evidence  of  this  char- 
acter may  be  offered  whenever  the  nature  of  the  defense  is  disclosed 
tha  will  permit  it.  If,  in  the  opening  of  the  case  it  appears  that 
the  accused  will  rely  on  any  of  the  defenses  before  mentioned,  to  show 
lack  of  evil  Intent,  or  guilty  knowledge,  then  the  Commonwealth  may 
put  in  its  evidence  in  chief — but  if  the  nature  of  the  defense  is  not 
disclosed,  until  the  evidence  for  the  accused  is  offered,  it  may  come 
in  rebuttal,  and  this  we  consider  the  safer  practice. 

It  may  also  be  remarked  that  if  the  appellant  had  denied  that  he 
W..S  acting  as  agent  for  the  company,  it  would  be  competent  to  prove 
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by  other  witnesses  than  Staggenburg,  that  he  had  represented  him- 
self to  them  as  its  agent. 

Another  objection  is  that  it  was  not  shown  by  competent  evidence 
tliat  the  Consumers  Distilling  Company  was  an  incorporated  concern. 
It  is  argued  that  in  cases  of  this  character  it  is  necessary  that  the 
original  articles  of  incorporation,  or  a  copy  of  the  record,  showing  that 
incorporation,  should  be  produced.  Under  the  statute,  the  crime  of 
embezzlement  can  only  be  committed  in  connection  with  the  prop- 
erty, money  or  effects  of  a  bank  or  corporation.  It  is,  therefore,  ea- 
sential  that  there  should  be  sufficient  evidence  of  the  incorporation 
of  the  concern,  the  money,  property  or  effects  of  which  is  embezzled. 
The  question  then  is,  can  t^e  facts  of  incorporation  be  shown  by  parol 
evidence,  or  is  it  necessary  that  the  record  should  be  produced.  We 
do  not  think  that  record  evidence  of  the  incorporation  is  essential 
to  show  that  fact.  It  may  be  shown  by  parol  evidence.  In  Thomp- 
son on  Corporations,  section  7713,  it  is  said: 

"In  criminal  prosecutions,  when  the  question  arises  whether  a 
company  is  incorporated,  for  instance,  in  a  case  of  a  prosecution  for 
larceny  of  the  property  of  an  alleged  corporation,  or  for  a  forgery 
of  the  bills  of  an  alleged  banking  corporation,  it  is  only  necessary  to 
show  that  the  corporation  exists  de  facto,  and  this  may  be  proved 
by  general  reputation;  in  other  words,  by.  proving  by  parol  testi- 
mony, that  it  is  a  corporation  de  facto,  doing  business  as  such." 

This  general  principle  is  fully  supported  in  Calkins  v.  State,  18  Ohio 
St.  Rep.,  307,  98  Cm.  Dec,  121!  Thalheimer  v.  Florida,  38  Fla.,  169; 
State  V.  Thompson,  23  Kas.,  338;  33  Am.  Rep.,  165. 

In  Standard  Oil  Company  v.  Commonwealth,  29  Ky.  Law  Rep.,  5, 
the  court,  in  considering  this  question,  said: 

"However,  it  is  not  necessary  to  offer  in  evidence  the  articles  of 
incorporation.  The  de  facto  existence  of  a  corporation  may  be  estab- 
lished by  evidence  tending  to  show  that  it  acted  and  was  accepted 
in  the  community  as  a  corporation  under  the  name  alleged.  In  fact, 
any  evidence  tending  to  show  that  it  is  a  corporation  is  sufficient." 
(Geo.  H.  Goodman  Co.  v.  Commonwealth,  30  Ky.  Law  Rep.,  519.) 

Under  the  sound  rule  announced  in  these  authorities,  in  a  prosecu- 
tion against  a  corporation,  or  in  a  prosecution  against  a  person  for 
embezzlement,  or  other  crime  committed  against  a  ccrporation,  the 
corporate  existence  may  be  shown  either  by  the  record  or  by  evidence 
of  persons,  who  are  able  to  state  that  the  concern  in  question  is  a 
corporation,  or  by  other  facts  or  circumstances  showing  that  it  is 
a  corporation.  In  a  prosecution  for  embezzlement,  the  money  or 
property  of  a  bank,  insurance  company  or  of  a  railroad,  doing  busi- 
ness in  this  State,  it  would  not  be  necessary  to  prove,  in  any  way 
the  fact  of  incorporation,  because  under  the  statute  these  institutions 
can  not  conduct  business  until  they  have  been  incorporated.  But, 
as  to  other  concerns  that  may  do  business  either  as  corporations, 
partnerships  or  individuals,  the  fact  of  incorporation  may  be  shown 
in  the  manner  before  stated. 

On  the  trial,  appellant  introduced  as  witness  for  the  purpose  of 
proving  by  him  that  he  was  qualified  as  an  expert  in  the  examina- 
tion of  handwritings  and  that  a  letter  purporting  to  have  been  writ- 
ten by  Bradford  Morse  to  the  company  was  in  the  same  handwriting 
as  the  receipts  Staggenburg  and  others  testified  were  given  them  by 
the  accused.  The  trial  judge  refused  to  admit  this  evidence,  and  this 
ruling  is  complained  of.  The  reason  for  the  ruling  does  not  appear  In 
the  record,  but  we  assume  it  was  because  it  was  not  shown  that  the 
letter  purporting  to  have  been  written  by  Bradford  Morse,  was  in  fact 
written  by  him,  and  that  the  statute  in  relation  to  disputed  handwrit- 
ing was  not  complied  with.  Looking  at  the  matter  from  this  stand- 
point, the  ruling  was  correct.  If  writings,  admittedly  made  by  Brad- 
ford Morse,  had  been  offered  or  introduced  on  the  trial.  It  would  have 
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been  competent  to  prove  by  a  person  qualified  to  express  an  opinion 
upon  disputed  handwritings  that  the  genuine  writings  of  Bradford 
Morse  and  the  papers  produced  by  Staggenburg  and  others,  appear- 
ed to  have  been  written  by  the  same  person.  The  rule  as  to  the  ad- 
missibility and  comparison  of  disputed  handwritings  is  prescribed  by 
the  act  following  section  604  of  the  Civil  Code,  and  when  it  is  pro- 
posed to  introduce  evidence  of  this  character,  these  statutory  provi- 
sions must  be  followed. 

It  is  further  urged  that  as  agents  of  the  company  were  allowed 
to  collect  and  retain  commissions,  appellant  could  not  be  guilty  of 
embezzlement,  because  he  had  the  right  to  collect  a  part  of  what  he 
retained,  and  having  the  right  to  collect  a  part  thereof,  was  not 
guilty  of  the  statutory  offense  of  embezzlement  in  collecting  and  re- 
taining the  whole  of  what  he  collected,  although  he  might  have  con- 
verted the  same  to  his  own  use.  This  precise  question  was  sett  1 3d 
adversely  to  the  contention  of  the  appellant  in  Commonwealth  v. 
Jacobs,  31  Ky.  Law  Rep.,  921.  In  that  case,  Jacobs  was  employed 
by  the  Western  &  Southern  Life  Insurance  Company  to  solicit  in- 
surance and  collect  premiums.  His  contract  with  the  company  pro- 
vided that  he  should  receive  as  a  salary  fifteen  per  cent,  of  what  was 
actually  collected  each  week  and  paid  to  the  company.  He  collected 
from  a  number  of  policyholders  money  which  he  failed  to  pay  over. 
The  trial  court  being  of  the  opinion  that  as  Jacob*^  was  entitled  to 
fifteen  per  cent,  of  the  money,  he  was  not  guilty  of  embezzlement 
in  retaining  the  whole  of  it;  but  this  court,  in  reversing  the  judg- 
ment, said: 

"Although  the  defendant  was  entitled  to  15  per  cent,  of  the  fund 
as  his  commission,  he  held  the  remaining  85  per  cent,  as  the  agent 
of  the  company.  And  when  he  embezzled  it,  his  act  was  as  much 
within  the  purpose  of  the  statute  as  if  he  had  been  entitled  to  noth- 
ing for  commissions  and  had  embezzled  the  whole  fund." 

Nor  is  the  point  well  taken,  that  because,  under  the  contract,  appel- 
lant was  not  permitted  to  collect  anything  except  commissions  he 
could  not  be  guilty  of  embezzlement  in  collecting  and  converting  to 
his  own  use,  money  which,  as  agent,  he  had  no  right  to  collect. 
It  would  be  giving  a  very  narrow  and  inefficient  construction  to  the 
statute  to  hold  that  when  an  agent  of  a  corporation,  by  virtue  of  his 
agency,  was  placed  in  a  position  where  he  might  collect  money  for 
the  corporation,  that  he  could  not  be  charged  with  the  crime  of  em- 
bezzlement if  his  contract  provided  that  he  should  not  have  the  right 
to  collect.  It  is  manifest  that  if  appellant  did  in  fact  obtain  any 
money  from  Staggenburg,  he  was  enabled  to  get  it  because  he  rep- 
resented himself  as  the  agent  of  the  company.  And  if,  as  such 
agent,  and  in  the  course  of  his  employment,  he  collected  money  for 
the  company  represented  by  him,  and  converted  it  to  his  own  use, 
he  committed  the  offense  denounced  by  the  statute.  The  money  col- 
lected by  him,  if  any,  came  into  his  possession  by  virtue  of  his 
agency,  and  he  will  not  be  allowed  to  escape  the  penalty  of  convert- 
ing It  to  his  own  use  upon  the  ground  that  he  was  not  authorized  by 
the  company  to  collect  it,  although  in  fact  he  did  collect  it  as  agent. 

In  Bishop's  New  Criminal  Law,  section  363,  it  is  said  on  this  point: 

"A  case  of  embezzlement  not  only  may,  but  must,  show  a  departure 
by  the  servant  from  the  line  of  his  duty.  And  it  is  contrary  to  the 
entire  spirit  of  our  law,  as  well  in  the  criminal  department  as  the 
civil,  to  permit  a  man  to  set  up  his  own  wrong  in  Justification  or 
evasion  of  any  charge  against  him,  or,  in  this  instance  to  say  that 
because  he  added  another  wrong  to  the  one  made  penal  by  the 
statute,  therefore  he  should  escape  all  punishment.  ♦  ♦  ♦  In  rea- 
son, whenever  a  man  claims  to  be  a  servant  while  getting  into  his 
possession  the  property  to  be  embezzled,  he  should  be  held  to  be 
such  on  his  trial  for  the  embezzlement." 
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The  instructions  are  also  complained  of,  but  they  are  not  open 
to  criticism  or  objection,  although  the  indictment  charged  embezzle- 
ment of  $59.95,  a  conviction  might  be  had  "on  proof  of  Ihe  embezzle- 
ment of  a  less  sum.    And  the  court  properly  so  instructed  the  Jury. 

After  a  careful  examination  of  this  record,  we  have  been  unable 
to  discover  any  error  prejudicial  to  the  substantial  rights  of  the 
accused,  and  the  judgment  of  the  lower  court  is  affirmed. 

The  w^hole  court  sitting. 

Judge  Hobson  dissenting,  only  uron  the  ground  that  in  his  opinion 
the  evidence  of  other  crimes  was  competent  upon  the  question  of 
intent. 

REGISTER  NEWSPAPER  CO.,  &c.  v.  WORTEN, 

(Filed  June  18.  1908— Not  to  be  reported.) 

1.  Libel— Actions  For— What  Petition  Should  Charge — Publication 
In  Newspaper — Where  the  effect  of  a  publication  in  a  newspaper 
is  to  hold  a  person  up  to  contempt  and  ridicule,  it  is  not  necessary 
that  the  petition  in  an  action  seeking  damages  for  a  libelous  publica- 
tion should  allege  that  the  bringing  of  a  suit  without  authority  was 
unprofessional.  When  the  article  complained  of  charged  appellee 
with  bringing  an  unauthorized  suit,  the  libel  was  complete. 

2.  Same — Libelous  Character  of  Publication — A  publication  referr- 
ing to  one  as  *'the  lawyer,  a  fellow  with  a  license  to  practice,**  and 
containing  the  charge  that  such  person  is  the  friend  and  companion  of 
criminals  is  libelous,  and  a  demurrer  to  the  paragraph  of  the  petition 
pleading  it  was  properly  overruled. 

3.  Same — Charge  in  publication  that  attorney  solicited  business — 
The  fact  that  it  is  unprofessioial  for  a  lawyer  to  solicit  business  is 
not  only  recognized  by  the  bar.  but  by  the  public,  and  a  newspaper 
publication  containing  such  a  charge  is  libelous. 

4.  Pleading — Part  of  Publication  Pleaded — In  pleading  a  libelous 
publication,  it  is  only  necessary  for  the  plaintiff  to  set  out  that  part 
of  publication  which  he  considers  libelous.  He  makes  out  his  case 
when  he  proves   the  publication  of  the  libelous  matter. 

5.  Same — Instructions — After  setting  out  the  alleged  libelous  arti- 
cles, the  instructions  directed  the  jury  to  find  against  the  defendants 
unless  they  believed  from  the  evidence  that  all  of  said  publication 
were  true,  or  in  siibstance  true.  Held — That  the  words  "or  in  sub- 
stance true,"  were  sufficient  to  exclude  from  the  consideration  of  the 
jury  all  immaterial  statements  of  fact  having  no  real  bearing  upon 
the  case.  (Louisville  Press  Company  v.  Tennelly,  20  Ky.  Law  Rep., 
1231.) 

Hendrick,   Miller   &   Marble   for   appellants. 

Breathitt  &  Bell  for  appellee. 

Appeal  from  Livingston  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  affirming. 

J.  M.  Worten  Is  an  attorney  at  law.  He  was  born  and  reared  In 
Livingston  county,  which  adjoins  the  county  of  McCracken.  Prior 
to  his  removal  to  Paducah,  he  was  county  clerk  of  his  native  county 
and  had  practiced  law  in  that  county  for  six  or  seven  years.  When 
he  moved  to  Paducah  he  formed  a  partnership  with  Hon.  Charles  K. 
Wheeler,  who  had  just  been  elected  to  represent  the  first  district 
of  Kentucky  in  the  Congress  of  the  United  States.  Some  time  after 
his  removal  to  Paducah,  he  became  city  solicitor  for  that  city. 
While  occupying  that  position  he  rendered  an  opinion  unfavorable  to 
the  interests  of  the  appellant.  Register  Newspaper  Company,  which 
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was  an  applicant  for  the  city  printing.  From  that  time  on  there 
seems  to  have  been  considerable  feeling  of  enmity  between  Worten 
and  the  editor  of  the  Regitster  Newspaper  Company.  That  paper 
published  various  articles  concerning  him,  and  he  at  times  instituted 
libel  suits  against  it. 

After  appellee  vacated  the  office  of  city  solicitor,  he  brought  a 
great  many  suits  against  the  city  of  Paducah,  on  behalf  of  persons 
who  had  been  fined  in  the  police  court  and  required  to  work  on  chain 
gangs  in  improving  the  streets  of  Paducah.  The  Register  News- 
paper Company,  taking  the  position  that  the  institution  of  these 
suits  by  a  former  city  officer  was  unprofessional,  and  claiming  that 
it  was  acting  In  behalf  of  the  public  interests,  published  numerous 
articles  concerning  appellee,  reflecting  more  or  less  upon  his  char- 
acter and  integrity  as  an  attorney. 

Appellee  thereupon  instituted  this  action  to  recover  damages  for 
certain  alleged  libelous  articles  published  in  the  Paducah  Daily  Reg- 
ister, from  November  22nd,  1904,  to  October  24th,  1905.  The  peti- 
tion, exclusive  of  the  preamble  and  conclusion,  contains  nine  dis- 
tinct paragraphs,  each  setting  out  distinct  and  different  publications 
upon  which  appellee  sought  to  recover.  The  second  paragraph  ori- 
ginally set  out  a  number  of  distinct  publications,  but  before  the  trial 
the  plaintiff  dismissed  his  action  as  to  all  of  the  publications  set 
forth  in  that  paragraph  except  that  of  March  21,  1905,  entitled  "Mark 
Worten  Heard  From."  Appellants,  Register  Newspaper  Company  and 
James  E.  Wilhelm,  its  editor,  answered  separately,  admitting  the 
publications  as  explained  and  corrected  by  them;  but  denied  all  malice 
or  bad  intent  in  the  publications,  and  alleged  that  they  were  made 
as  a  matter  of  news;  that  the  same  as  criticisms  were  privilegefd; 
and  they  attempted  to  justify  such  publications  by  pleading  that 
they  were  all  literally  true  except  one  small  and  unimportant  mistake 
in  respect  to  the  publication  set  forth  in  the  ninth  paragraph  of  the 
petition,  which  will  be  noticed  hereafter.  Appellee,  Worten,  denied 
these  matters  by  reply,  and  on  the  issues  thus  made,  the  case  came 
on  for  trial  in  the  Livingston  Circuit  Court.  Ui)on  submission  of  the 
case  the  Jury  rendered  a  verdict  in  favor  of  appellee  for  $1,000.  From 
an  order  overruling  the  motion  and  grounds  for  a  new  trial,  the  Re- 
gister Newspaper  Company  and  Wilhelm  prosecute  this  appeal. 

The  articles  alleged  to  be  libelous  w^ill  be  set  forth  in  the  order 
in  which  they  appear  in  the  instructions  of  the  court.  In  Instruc- 
tion No.  1,  will  be  found  the  following,  which  appeared  in  the  Padu- 
cah Daily  Register,  October  24th,  1905: 

"Nfark  A.  Worten  in  the  circuit  court  yesterday,  lost'  another  of 
his  suits  filed  against  newspapers  of  this  city,  this  one  being  that  of 
J.  R.  Duncan  against  the  News-Democrat  Publishing  Company.  *  ♦  ♦ 

"Worten  got  J.  R.  Duncan  to  let  him  file  a  suit  against  the  paper  in 
which  Worten  formerly  owned  stock.  The  suit  was  instituted,  but 
Markie  loses." 

In  Instruction  Nol  2,  will  be  found  the  following  jmblication,  which 
15,  16): 

"The  Paducah  Register  is  to  be  congratulated  on  the  result  of  its 
latest  libel  suit.  It  was  brought  by  a  pestiferous  damage  suit  lawyer 
without  foundation,  in  a  coimty  in  which  neither  the  plaintiff  nor 
defendant  had  ever  lived,  and  in  which  the  publisher  of  the  Regis- 
ter had  never  been. 

"There  ought  to  be  some  way  to  punish  the  unprincipled  sharks 
who,  with  or  without  a  grievance*  file  suits  of  the  character  of  that 
against  the  Register.  One  of  these  creatures  was  once  asked  his 
object  In  filing  such  a  suit.  He  replied.  This  paper  will  make  a 
great  fuss  about  it,  and  I  will  get  the  benefit  of  tho  advertisement.* 
It  is  a  bad  sort  of  notoriety,  but  seems  suited  to  bad  men." 
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In  instruction  No.  3,  will  be  found  the  following  article  published 
in  said  newspaper  on  the  22nd  day  of  November,  1904,  and  being 
the  same  article  set  forth  in  paragraph  1  of  plaintiif's  petition  (Re- 
cord, page  3.): 

"Suit  Unauthorized. 

"George  Wright,  colored,  went  to  Chief  Collins  yesterday  and  stated 
that  he  had  seen  where  a  lawyer,  Mark  Worten,  had  sued  the  city 
of  Paducah  for  $10,000  in  Wright's  name  on  account  of  the  latter 
being  worked  upon  the  street  chain  gang  while  serving  out  fines 
imposed  in  the  police  court.  Wright  said  he  wanted  the  officers  to 
understand  that  he  had  not  authorized  any  lawyer  to  bring  suit  in 
his  name." 

In  paragraph  2,  of  the  petition,  and  in  said  instruction  No.  3,  will 
be  found  the  following  article  published  in  said  newspaper  on  the 
21st  day  of  March,  1905: 

"Mark  Worten  Heard  From. 

•Mayor  Yeiser  informed  the  board  that  five  more  $10,000  damage 
suits  had  been  filed  against  the  city  by  ex-prisoners  for  damages  on 
the  ground  that  they  had  been  worked  illegally  on  the  street  chain 
gang  while  serving  out  lockup  sentences.  These  suits  were  filed 
for  the  prisoners  by  the  lawyer  who  is  so  popular  with  them  and 
draws  so  much  clientele  from  those  quarters,  Mark  Worten,  the  law- 
yer, or  fellow  with  a  license  to  practice,  who  sues  the  Register,  which 
considers  it  a  compliment  to  be  sued  from  such  a  source." 

In  paragraph  3.  of  said  petition,  the  following  article  appears,  and 
which  is  copied  in  instruction  No.  3,  of  date,  April  22nd,  1905: 

"In  the  years  1902  and  1903,  J.  Mark  Worten  served  the  city  as 
the  legal  adviser  of  the  administration,  composed  of  the  mayor  and 
council  and  general  counsel.  For  the  alleged  services  Worten  was 
paid  $75  a  mouth,  or  $900  a  year,  or  $1,800  in  all,  which  he  no  doubt 
drew  with  conmiendable  regularity.  Among  the  'decisions'  which  he 
rendered  from  time  to  time,  the  Register  was  convinced  that  he  lack- 
ed considerable  of  being  a  reliable  lawyer,  or  well  up  in  the  profes- 
sion, and  had  no  hesitancy  in  saying  so  through  these  columns.  Some 
of  his  'decisions'  were  the  laughing  stock  of  the  community,  and  it 
is  a  known  fact  that  the  mayor,  on  several  occasions,  when  he  wanted 
legal  advice,  went  to  a  first  class  lawyer  and  got  it,  and  paid  for  it 
out  of  his  own  pocket. 

"The  police  department  is  authority  for  the  statement  that  Wor- 
ten, while  still  in  office  and  drawing  a  salary  from  the  city  treasury 
and  taxpayers,  made  frequent  visits  to  the  office  of  the  city  judge 
and  made  notes  from  the  docket  book  of  the  city  court.  The  police 
aver  that  it  was  their  belief  that  Worten  was  obtaining  the  names  of 
the  persons  convicted  in  the  city  court  and  who  had  been  worked  on 
the  chain  gang,  and  that  he  was  getting  data  for  some  of  the  suits 
he  afterwards  instituted." 

And  on  the  23rd  day  of  April,  1905,  in  the  paper  of  that  date,  ap- 
peared the  following  article  contained  in  paragraph  4,  and  said  in- 
struction No.  5: 

"The  verdict  rendered  yesterday  at  Smlthland  In  favor  of  the 
Register,  in  the  case  in  which  it  w^as  sued  for  $10,000  for  alleged 
libel,  placed  the  seal  of  disapproval,  according  to  our  bedief. 
upon  one  of  the  most  malicious  and  infamous  suits  ever  instituted 
against  a  newspaper. 

"Mark  Worten,  the  attorney,  was  born  and  reared  in  Livingston 
county.  For  some  years  he  practiced  law  at  Smlthland.  and  until 
he  emigrated  to  Paducah,  which  fact,  as  we  are  informed,  almost 
caused  some  of  the  people  at  Smithland  to  meet  and  congratulate 
themselves  over  his  departure. 
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**The  scheme  to  take  the  case  to  a  county  where  it  would  be  before 
strangers  and  there  to  attempt  to  prejudice  their  minds  against  'one 
of  the  greatest  corporations  of  Paducah'  was  well  laid,  but  it  failed. 

"Worten  can  attribute  his  defeat  to  but  one  of  two  causes,  to-wit: 
Either  he  had  no  case  or  it  was  his  prime  unpopularity;  and  if  he 
has  any  doubt  on  the  latter  proposition  the  sentiment  in  Paducah 
and  Smithland  should  be  enough  to  convince  him,  beyond  a  doubt, 
that  it  is  time  for  him  to  take  an  inventory  of  his  standing  and  act 
accordingly. 

"In  1902,  Worten  was  elected  city  attorney  and  prior  thereto  this 
paper  had  never  had  anything  to  say  in  regard  to  the  man.  One  of 
his  first  acts  as  a  sworn  officer,  either  through  ignorance  or  purpose- 
ly, was  to  give  the  city  council  a  piece  of  legal  advice  that  was  not 
the  law,  in  order  to  prevent  the  Register  from  obtaining  the  city 
printing. 

'^Worten  has  the  right  to  dislike  this  paper  and  ihe  people  con- 
nected with  it,  but  as  a  sworn  officer,  at  that  time,  it  was  his  duty  to 
give  the  law  as  it  really  existed.  But  no,  with  that  vindictive  spirit, 
which  seems  to  be  a  cardinal  characteristic,  he  took  advantage  of 
his  official  position  and  did  not  give  the  council  the  law. 

"Convinced  of  his  enmity,  spleen  and  incompetency,  we  took  the 
stand  which  we  were  forced  to  take,  and  according  him  the  right 
to  do  and  say  what  he  pleased,  we  took  unto  ourselves  the  same  pri- 
vilege.   That  we  have  made  him  smart  at  times  is  quite  certain. 

"Yet  we  believe  that  we  can  hold  our  own  with  Worten  and  his 
kind  of  people.  He  is  at  liberty  to  do  and  say  what  he  pleased  of 
a  lawful  nature,  for  this  is  a  free  country,  and  he  will  likewise  find 
that  there  are  some  people  who  will  stay  with  him  until  sheol  freezes 
over. 

"Men  who  engage  in  such  questionable  practices  are  a  menace  to 
the  peace  and  welfare  of  a  community.  Worden  was  afforded  every 
opportunity  to  mulct  the  Register  for  any  amount  up  to  $10,000,  which 
no  doubt  was  to  be  divided  between  him  and  Stone,  i>ut  it  will  be 
some  days  before  he  gets  his  hands  on  any  of  the  dollars  of  'one  of 
the  greatest  corporations  in  Paducah.'" 

In  the  issue  of  said  paper  of  date,  the  15th  of  August,  1905,  the 
following  article  was  published,  and  which  is  set  up  in  paragraph  6 
and  copied  into  said  Instruction  No.  3.   (Record,  page  17): 

*J.  M.  Worten  Sues  The  Register  Some  More. 
'Another  One  of  His  Kind  of  Law  Suits  Instituted 
'Against  The  Paper  in  Another  County  For  Elden  Stone. 
"Wants  Only  |5,000  This  Time." 

"It  will  be  remembered  that  several  months  ago  this  same  fellow, 
Worten,  brought  suit  against  the  Register  for  $10,000,  in  Livingston 
county,  where  he,  Worten,  was  reared,  and  at  the  trial  of  the  case 
a  jury  of  his  former  fellow-citizens— oiot  friends,  for  it  is  understood 
that  where  Worten  is  best  known  he  has  few,  if  any,  friends — gave 
a  verdict  in  favor  of  the  Register. 

"Worten,  in  order  to  harass  the  paper,  filed  the  suit  in  another 
county, 

"Worten  was  the  only  man  with  a  license  to  practice  law  in  Padu- 
cah who  got  mixed  up  with  the  ex-chain  gang  suits,  and  this  conduct 
about  cooked  his  goose  in  Paducah.  More  than  one  good  citizen  was 
heard  to  say  that  Worten  ought  to  be  run  out  of  the  city,  and  a  lit- 
tle agitation  at  that  time  would  have  brought  trouble  to  him,  for  it 
was  a  species  of  work  that  had  never  before  been  attempted  on  such 
a  large  scale. 

"The  Register  is  no  doubt  blamed  by  Worten  for  some  of  the  sen- 
timent against  him,  and  just  for  revenge,  he  is  now  making  a  special- 
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ty  of  suing  the  Register  in  another  county,  and  resorting  to  tactics 
that  reputable  lawyers  eschew. 

"In  the  $10,000  suit  Worten  brought  against  the  Register  for  Sam 
Stone,  and  last  at  Smithland,  he  deliberately  omitted  part  of  the  lan- 
guage used  in  the  Register  so  as  to  mislead  the  court  and  jury  by 
distorting  what  was  really  published.  The  public  may  draw  its  own 
conclusions  as  to  such  reprehensible  acts." 

In  the  issue  of  said  paper  of  September  15th,  1905,  the  following 
articles  appeared,  and  are  set  forth  in  paragraph  7,  of  the  petition 
and  copied  into  said  instruction  No.  3,   (Record,  page  20): 

"The  verdict  of  the  Livingston  county  jury  yesterday,  against  this 
paper,  for  $350,  came  as  a  surprise  to  the  good  people  of  Paducah. 
where  the  Stones  and  their  attorney,  Mark  Worten,  are  so  well 
known. 

"That  there  was  a  sinister  motive  in  bringing  this  suit  in  Livings- 
ton county  can  not  be  denied,  for  it  is  a  fact  that  in  December  last. 
Mark  Worten  brought  a  suit  for  Sam  Stone  in  the  McCracken  Circuit 
Court  against  the  editor  of  another  Paducah  newspaper  and  also  an- 
other suit  for  Sam  Stone  against  the  newspaper  itself  in  this  county 
three  weeks  ago  for  alleged  libel.  Those  cases  are  yet  to  be  tried. 
Therefore,  it  may  be  assumed  that  these  suits  are  really  Worten's  and 
that  the  Stones  are  merely  being  used  as  his  tools  in  the  mattejr. 

"When  Worten  struck  this  city  we  were  on  friendly  terms,  but  it  was 
not  long  before  he  saw  fit  to  take  up  another's  differences  and  begin  to 
denounce  this  paper,  but  no  attention  was  paid  to  it.  Finally,  as  ciiy 
attorney,  he  either  ignorantly  or  maliciously  gave  the  council  the 
wrong  advice  to  keep  this  paper  from  obtaining  the  city  printing  and 
deprived   us  of  $1,000  worth  of  business." 

In  the  issue  of  said  paper  of  September  27th,  1905,  appears  the 
following  articles,  which  are  copied  In  said  instruction  No*.  3.  and  In 
paragraph  8,  of  the  petition,   (Record,  page  22) : 

"The  public  has  not  forgotten  that  only  six  months  ago  this  same 
Paducah  Sun  was  backing  up  a  so-called  lawyer,  who,  after  drawing 
a  salary  from  the  city  as  its  legal  adviser,  became  the  attorney  for  a 
lot  of  ex-chain  gang  prisoners  and  filed  nearly  a  million  dollars  worth 
of  damage  suits  against  the  city  for  that  class,  many  of  whom  are 
the  scum  of  the  city. 

"The  Sun  did  all  in  its  power  to  bluff  the  city  into  cease  working 
the  fellows  on  the  chain  gang  and  predicted  that  the  city  would  lose 
the  suits,  and  distorted  reports  of  peonage  cases  and  used  every  ef- 
fort in  its  power  to  aid  in  the  dirty  and  contemptible  scheme  to  hold 
up  the  city. 

"The  tenor  of  the  Sun's  articles  was  for  a  surrender  on  the  part 
of  the  city  to  the  qriminals  and  their  patron  saint  of  a  lawyer,  but 
the  city  stood  pat  and  the  courts  decided  favorable  to  the  city,  and 
instead  of  housing  that  element  up  in  the  city  jail,  to  be  fed  at  a 
dead  loss  to  the  city,  those  convicted  in  the  city  courts  are  still 
worked  on  the  chain  gang  and  no  more  detestable  suits  are  being 
brought. 

"According  to  the  court  dockets,  the  lawyer  who  brought  the  con- 
temptible suits  'has  got  his'n,'  and  if  the  Sun  persists  in  fighting  the 
best  interests  of  the  city,  the  decent  citizens  should  cut  It  out  and 
let  it  look  to  the  exchain  gang  prisoners  for  patronage,  just  like 
some  other  people  are  doing. 

"The  Sun  failed  to  pull  Mark  Worten  and  his  clients  through  and 
it  will  also  fail  to  fasten  the  bitulithic  contract  on  the  people.  The 
stuffs  off." 

It  is  the  contention  of  counsel  for  appellant  that  there  is  con- 
Fiderable  doubt  as  to  whether  any  of  the  articles  published  are  libel- 
ous.    Many  of  these  articles  we  deem  it  unnecessary  to  discuss  at 
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all.    We  shall  take  up  and   consider  only  those  which   are  claimed 
by  counsel  for  appellant  not  to  be  libelous. 

Counsel  insist  that  the  matter  complained  of  in  the  first  para- 
graph of  the  petition,  under  the  heading  of  "Suit  Unauthorized,"  is 
not  libelous.  Following  the  heading  the  article  proceeds  as  follows: 
"George  Wright,  colored,  went  to  Chief  Collins  yesterday  and  stated 
that  he  had  seen  where  a  lawyer,  Mark  Worten,  had  sued  the  city 
of  Paducah  for  $10,000  in  Wright's  name,  on  account  of  the  latter 
being  worked  upon  the  street  chain  gang  while  serving  out  fines 
imposed  on  the  police  court.  Wright  said  he  wanted  the  officers  to 
understand  that  he  had  not  authorized  any  lawyer  to  bring  suit  in 
his  name."  Counsel  for  appellant  argue  that  there  is  nothing  in  tbis 
article  authorizing  the  conclusion  that  it  charges  appellee  with  un- 
professional conduct;  that  there  was  no  allegation  to  the  effect,  noj 
was  there  proof  of  the  fact,  that  the  bringing  of  a  suit  without  au- 
thority is  unprofessional  in  Paducah  or  elsewhere.  We  can  not  agree 
to  this  view.  We  know  of  nothing  that  would  be  more  damaging 
to  the  reputation  of  a  lawyer  than  to  create  the  impression  on  the 
public  that  he  was  so  unprofessional  as  to  bring  a  suit  without  being 
employed  for  that  purpose.  No  man  has  a  right  to  bring  a  suit  in 
another's  name  without  being  authorized  so  to  do. 

The  law  is  well  settled,  that  a  written  or  printed  publication  which 
is  false  and  defamatory,  and  calculated  to  expose  one  to  ridicule  or 
contempt,  or  to  render  him  odious,  or  injure  hinr  in  his  business  or 
calling,  or  in  his  social  standing,  is  a  libel.  The  publication  of  the 
article  complained  of  would  necessarily  have  the  effect  of  holding 
appellee  up  to  the  contempt  and  ridicule  of  his  associates  and  ac- 
quaintances. Where  the  effect  of  the  language  is  to  hold  a  person 
up  to  contempt  and  ridicule,  we  do  not  deem  it  necessary  that  the 
petition  should  have  alleged  that  the  bringing  of  a  suit  without  author- 
ity was  unprofessional  in  Paducah  or  elsewhere.  According  to  the 
ordinary  rules  of  common  sense  and  reason,  it  is  unprofessional  to 
bring  a  suit  under  such  circumstances.  When  the  article  in  ques- 
tion charged  appellee  with  bringing  an  unauthorized  suit,  the  libel  was 
complete.  It  was  unecessary  to  add  the  words  which  counsel  for  ap- 
pellants insist  should  have  been  in  the  petition.  We  are,  there- 
fore, of  opinion  that  the  demurrer  to  the  paragraph  containing  the 
above   quotation   should   have   been    overruled. 

The  next  article  referred  to  by  appellants'  counsel  is  the  one  which 
is  contained  in  ihe  second  paragraph  of  the  petition,  and  is  headed 
in  bold  letters:  "Mark  Worten  Heard  From."  In  this  article  the 
public  are  told  that  Mayor  Yelser  "informed  the  board  that  five  more 
?1 0,000  damage  suits  had  been  filed  against  the  city  by  ex-prisoners 
for  damages  on  the  ground  that  they  had  been  worked  illegally  on 
the  street  chain  gang  while  serving  out  lockup  sentences."  To  this 
extent  there  is  nothing  objectionable  in  the  article  complained  of: 
It  contains  simply  an  item  of  news  in  which  the  public  would  have 
taken  more  or  less  Interest.  Had  the  publication  stopped  there,  it 
could  not  be  said  to  contain  anything  libelous.  The  article,  however, 
proceeds  in  the  following  language:  "These  suits  were  filed  for  the 
prisoners  by  the  lawyer  who  is  so  popular  with  them  and  draws  so 
much  clientele  from  those  quarters,  Mark  Worten,  the  -lawyer,  or 
fellow  with  a  license  to  practice,  who  sues  the  Register,  which  con- 
siders it  a  compliment  to  be  sued  from  such  a  source."  We  think 
that  mortification  and  shame  would  necessarily  follow  the  reading  of 
the  above  article.  No  self-respecting  lawyer,  would  care  to  be  refer- 
red to  as  "the  lawyer,  or  fellow  with  a  license  to  practice."  Such 
a  reference  could  not  fail  to  bring  into  contempt,  ridicule  and  ill 
repute,  the  one  so  spoken  of.  The  article  contains  the  further  in- 
formation that  Worten  was  the  friend  and  companion  of  criminals. 
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and  that  by  reason  of  his  Intimacy  and  popularity  with  them  he  se- 
cured a  large  part  of  his  practice.  There  can  he  no  doubt  that  this 
article  was  libelous,  and  the  court  did  not  err  in  overruling  the  de- 
murrer to  the  paragraph  in  which  it  was  contained. 

The  only  other  article  especially  commented  upon  by  counsel  for 
appellants  is  the  one  published  in  paragraph  9,  of  the  petition,  which 
is  couched  in  the  following  language:  "Markie  Worten,  in  the  circuit 
court  yesterday,  lost  another  one  of  his  suits  filed  against  newspapers 
of  this  city,  this  one  being  that  of  J.  R.  Duncan  against  the  New- 
Democrat  Publishing  Company.  *  ♦  ♦  Worten  got  J.  R.  Duncan  to 
let  him  file  a  suit  against  the  paper,  in  which  Worten  formerly  owned 
stock.  The  suit  was  instituted,  but  Markie  loses."  From  time  im- 
memorial it  has  been  considered  unprofessional  for  a  lawyer  to  solicit 
business.  This  fact  is  recognized  not  only  by  members  of  the  bar, 
but  by  the  public  in  general.  When,  therefore,  a  news  article  charges 
an  attorney  with  soliciting  business,  we  necessarily  conclude  that  it 
is  libelous.  Its  effect  is  to  charge  him  with  unprofessional  conduct, 
and  thus  expose  him  to  ridicule  or  contempt,  and  injure  him  in  his 
calling.  We  are,  therefore,  of  opinion  that  the  court  did  not  err  in 
overruling  the  demurrer  to  that  paragraph  containing  the  publica- 
tion complained  of. 

We  shall  next  consider  the  instructions. 

The  court,  after  setting  out  the  alleged  libelous  articles  in  the 
Instructions,  directed  the  Jury  to  find  against  the  defendants  unless 
they  believed  from  the  evidence  that  all  of  said  publications  were 
true,  or  in  substance  true.  Inasmuch  as  the  articles  complained  of 
contained  several  alleged  statements  of  fact  which  were  immaterial 
in  so  far  as  the  libels  themselves  are  concerned,  it  is  insisted  by 
counsel  for  appellants  that,  under  the  instructions,  the  jury  were 
authorized  to  find  for  the  plaintiff  if  the  immaterial  averments  were 
not  true,  or  in  siftstance  true,  although  they  might  believe  that  the 
libelous  portions  of  the  articles  were  true,  or  in  substance  true.  We 
do  not  see  any  merit  in  this  contention.  The  jury  could  not  have 
failed  to  understand  the  case  which  they  were  called  upon  to  try. 
The  question  was,  whether  the  plaintiff  was  libeled  or  not.  No  jury, 
under  the  circumstances,  would  have  found  for  tho  plaintiff,  simply 
on  the  ground  that  the  defendants  had  failed  to  prove  that  some 
immaterial  statement  contained  in  the  libelous  articles,  and  which 
contained  nothing  that  refiected  upon  the  character  or  reputation 
of  the  plaintiff,  was  true,  or  in  substance  true.  The  instructions  given 
were  in  effect  the  same  as  those  approved  by  this  court  in  the  case  of 
LouisvilTe  Press  Co.  v.  Tennelly,  20  Ky.  Law  Rep.,  1231.  Manifestly 
the  expression  "or  in  substance  true"  was  sufficient  to  exclude  from 
the  consideration  of  the  jury  all  those  immaterial  statements  of  fact 
which  had  no  real  bearing  upon  the  case.  The  instructions  con- 
tained the  correct  measure  of  damages,  as  approved  by  this  court 
in  the  case  of  Louisville  Press  Co.  v.  Tennelly,  supra.  The  jury 
were  furthermore  told  that,  if  all  the  alleged  libels  were  not  proved 
to  be  true,  but  that  some  parts  of  them  were  proved  to  be  true,  or 
in  substance  true,  they  should  consider  such  as  were  proved  to  be 
true,  or  in  substance  true,  in  mitigation  of  damages,  should  they 
find  for  the  plaintiff.  The  court  also  defined  compensatory  and  puni- 
tive damages  and  libel.  There  was  a  further  provision  in  the  in- 
structions, that  the  jury  should  not  find  for  the  plaintiff  any  sum  in 
damages  on  account  of  any  statements  referring  to  his  acts,  quali- 
fications or  conduct  as  attorney  or  solicitor  for  the  city  of  Paducah, 
unless  they  believed  that  one  or  more  of  such  statements  were  not 
substantially  true  as  published,  or  were  not  reasonable  and  fair  criti- 
cism of  plaintiff's  acts,  conduct  or  qualifications  as  such  officer,  and 
were  not  made  in  good  faith  and  without  malice. 
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Instruction  No.  11,  was  as  follows:  "The  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  that  any  psu-t  of  the  damage 
which  the  plaintiff  has  sustained,  if  any,  resulted  from  the  filing  by 
him  of  the  actions  called  the  'chain  gang  suits,'  they  will  not  award 
him  any  sum  in  damages  to  compensate  him  for  any  of  the  injury 
or  damage  caused  by  plaintiff's  said  acts."  Counsel  for  appellants 
complain  of  this  instruction,  but  it  is  manifest  that  it  is  much  more 
favorable  to  appellants  than  it  should  have  been. 

We  are  of  opinion  that  the  instructions  fairly  presented  the  law  of 
the  case,  and  are  not  subject  to  the  criticisms  contained  in  the  brief 
of  counsel  for  appellants. 

Further  complaint  is  made  of  the  fact  that  plaintift  below  did  not 
declare  upon  and  set  forth  the  entire  articles  containing  the  alleged 
libelous  matter.  We  think  the  rule  is  well  established,  that  in  plead- 
ings of  this  character  it  is  only  necessary  for  the  plaintiff  to  set 
forth  that  portion  of  the  publication  which  he  coiisiders  libelous. 
The  plainfiff  makes  out  his  case  when  he  proves  the  publication  of 
such  libelous  matter.  If,  as  a  matter  of  fact,  the  publication  con- 
tains other  matter  which  has  the  effect  of  giving  a  different  meaning 
to  the  libelous  portion,  the  defendant  has  the  right,  of  course,  to 
present  to  the  jury  the  other  portion  of  the  publication  so  declared 
upon  by  the  plaintiff,  for  it  may  affect  the  question  of  malice,  and, 
consequently,  the  amount  of  damages. 

The  record  contains  many  objections  and  exceptions  to  the  testi- 
mony introduced  by  the  plaintiff  below.  These  objections  relate 
principally  to  the  introduction  of  other  publications  by  the  defend- 
ants than  those  upon  which  this  action  is, based.  It  is  Insisted  that 
such  other  publcations  are  not  properly  admissible.  It  has  long  been 
the  law,  that  any  other  words  written  or  spoken  by  the  defendant 
of  the  plaintiff,  either  before  or  after  those  sued  on,  or  even  after 
the  commencement  of  the  action,  are  admissible  to  show  the  animus 
of  the  defendant;  and  for  this  purpose  it  makes  no  difference  whether 
the  words  tendered  in  evidence  be  themselves  actionable  or  not,  or 
whether  they  be  addressed  to  the  same  party  as  the  words  sued  on 
or  to  some  one  else.  (Pearson  v.  Lemaitre,  5  M.  &  Gr.,  700;  12  L. 
J.  Q.  B.,  253;  7  Jur.,  748;  6  Scott,  N.  R.,  607;  Mead  v.  Daubigny, 
Peake,  168.)  Such  other  words  need  not  be  connected  with  or 
refer  to  the  libel  or  slander  sued  on;  provided  they  in  any  way  tend  to 
show  malice  in  defendant's  mind  at  the  time  of  publication.  (Barrett 
V.  Long,  3  H.  L.  C,  395;  7  Ir.  L.  R.,  439;  8  Ir.  L.  R.,  331;  Bolton  v. 
O'Brien,  Ir.  L.  R.,  97,  483.)  And  not  only  are  such  other  words  ad- 
missible in  evidence,  but  also  all  circumstances  attending  their  pub- 
lication, the  mode  and  extent  of  their  repetition,  &c.;  the  more  the 
evidence  approaches  proof  of  a  systematic  practice  of  libeling  or  slan- 
dering the  plaintiff,  the  more  convincing  it  will  be.  (Bond  v.  Doug- 
las, 7  C.  &  P.,  626;  Barret  v.  Long,  supra.) 

In  the  case  of  Smith  t.  Lovelace,  1  Duvall,  215,  the  rule  is  thug 
stated: 

"As,  in  such  a  case,  the  degree  of  malice  prompting  a  slander  either 
aggravates  or  mitigates  the  wrong,  and  consequently  may  either  aug- 
ment or  diminish  the  rightful  damages,  proof  of  reiterated  utterances 
of  the  same  or  other  defamatory  words  may  be  admissible  to  show 
the  malignity  which  impelled  the  publication  charged  in  the  suit, 
and  the  spiHt  and  intention  of  its  utterance."  (1  Greenleaf,  section 
52,   and  the  cases  therein  referred   to.) 

In  admitting  such  evidence,  however,  the  jury  should  be  told,  when- 
ever the  other  words  so  tendered  in  evidence  are  in  themselves  ac- 
tionable, that  they  must  not  give  damages  in  respect  of  such  other 
words,  because  they  might  be  the  subject-matter  of  a  sepa- 
rate action.    The   record   in  this   case   shows   that  all   the   articles 
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admitted  to  be  read  in  evidence  to  the  jury,  by  the  trial  court,  on  be- 
half of  the  plaintiff  that  were  prior  or  subsequent  in  point  of  time 
to  the  articles  sued  on,  were  read  under  proper  admonitions  of  the 
court.  In  each  instance  the  jury  were  told  that  the  articles  In  ques- 
tion should  be  considered  by  them  as  affecting  the  question  of  malice 
only,  and  that  they  should  disregard  such  articles  in  estimating  the 
damages,  should  they  find  for  the  plaintiff. 

Upon  the  hearing  of  this  case  the  plaintiff  introduced  evidence 
which  tended  to  show  that  prior  to  the  time  of  the  publications  by  the 
defendants,  he  enjoyed  a  good  law  practice;  that  because  of  these 
publications  his  practice  fell  off  to  almost  nothing.  On  the  other 
hand,  the  defendants'  witnesses  testified  that  the  falling  oft  of  plain- 
tiff's practice  was  due  to  his  own  conduct  in  filing  the  'chain-gang 
suits  against  the  city  of  Paducah.  Appellants  earnestly  Insist  that 
all  the  publications  made  concerning  the  plaintiff  were  shown  lo  be 
true.  Under  our  system,  however,  questions  of  fact  are  for  the 
jury.  As  the  court  committed  no  errors  in  the  admission  of  testi- 
mony, and,  as  the  instructions  properly  presented  the  law  of  the 
case,  the  questions,  whether  or  not  the  publications  were  true,  or 
in  substance  true,  whether  or  not  they  were  maliciously  made,  and 
whether  or  not  plaintiff  was  thereby  damaged,  were  all  peculiarly 
within  the  province  of  the  jury.  Being  unable  to  say  that  their  con- 
clusion is  flagrantly  against  the  evidence,  their  finding  will  not  be 
disturbed. 

For  the  reasons  given,  the  judgment  is  affirmed. 


MILLER  V.  JONES,  &c. 

(Filed  June  18,  1908— Not  to  be  reported.) 

Partnership— Notice  to  Partner— (32  Ky.  Law  Rep.,  1078.)— There 
being  no  evidence  that  M.  was  a  partner  of  O.  in  the  purchase  of  the 
timber  involved  in  this  controversy,  that  part  of  the  former  opinion 
in  this  case  embodying  that  idea,  is  withdrawn.  While  notice  to 
one  partner  is  notice  lo  the  other  of  any  transaction  occurring  after 
the  formation  of  the  partnership,  it  appears  that  the  parties  were  not 
partners  at  the  time  O.  conveyed  the  timber. 

Lewis  McQuown,  W.  L.  Brown,  Eli  H.  Brown  and  ^IcQuown  & 
Brown  for  appellant. 

Sam    C.    Hardin    for    appellees. 

Appeal  from  Laurel  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  reversing. 

An  opinion  was  delivered  by  this  court,  in  the  above  styled  action. 
affirming  the  judgment  of  the  lower  court  on  Feb.  21,  1908  (32  Ky. 
Law  Rep.,  1078),  which  is  referred  to  and  approved  with  the  excep- 
tions hereinafter  stated. 

It  is  conceded  that  M.  A.  Miller  and  her  husband  and  agent,  H. 
E.  Miller,  did  not  have  notice  of  the  re-conveyance  of  the  timber 
on  the  one  hundred  and  sixty-two-acre  tract  of  land  made  in  Jan- 
uary, 1883.  which  deed  was  not  recorded  until  1905.  This  court,  in 
its  opinion,  held  that  notice  to  one  partner  was  notice  to  the  other 
of  any  transaction  occurring  after  the  partnership  was  formed,  which 
is  a  correct  rule  of  law,  and  then  concluded  that  there  was  sufficient 
evidence  to  authorize  an  affirmance  of  the  judgment  upon  the  ground 
that  Miller  and  Owsley  were  partners  from  the  beginning,  and  that 
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Owsley,  while  a  partner,  re-conveyed  the  timber  on  this  land  to  Ward- 
rupe,  and  Miller  was  presumed  to  have  had  notice  of  the  transaction, 
although  he  in  fact  did  not  know  it.  After  a  careful  re-consideration 
of  the  record,  we  are  of  the  opinion  that  in  this  we  erred.  Appel- 
lant purchased  this  timber  from  Owsley  in  1903,  for  a  valuable  con- 
sideration, and  as  appellees'  claim  to  the  timber  was  evidenced  by 
an  unrecorded  deed,  it  was  necessary  for  them  to  show,  by  a  prepon- 
derance of  the  evidence,  that  appellant,  or  her  agent,  had  actual  no- 
tice of  their  right  to  the  timber  before  appellant  purchased  it,  to  en- 
able them  to  hold  the  timber  against  appellant.  The  only  evidence 
introduced  on  this  point  was  given  by  U thank  Jones,  who  gave  his 
deposition  in  1905,  and  stated  that  he  had  cut  timber  upon  this  land 
for  appellant.  Miller,  and  he  'thought'  it  was  twenty- two  years  before 
the  date  he  testified,  and  he  'guessed'  that  Miller  and  Owsley  were 
partners.-  The  witness,  Merrit  Whit,  testified  that  he  worked  for 
^liller,  at  his  mill,  situated  at  Hazelpatch,  several  miles  from  the  land, 
and  that  Miller  was  getting  out  timber  on  this  tract  of  land  to  saw 
at  the  mill,  and  his  'recollection'  was  that  this  was  between  the  years 
1S83  and  1885.  Ezekiel  Wardrupe  testified  that  Miller  got  some  tan 
bark  on  the  land  about  the  year  1889.  These  two  witnesses  fix  the 
date  after  the  reconveyance  of  the  timber  by  Owsley  to  Wardrupe. 
The  witness  Uthank  Jones  only  made  a  'guess'  as  to  the  time,  and 
he  put  it  twenty-two  years  prior  to  September,  1905,  the  time  at  which 
he  gave  his  deposition,  which  would  have  placed  it  September,  1883, 
and  the  re-conveyance  by  Owsley  to  Wardrupe  was  made  in  Jan- 
uary, of  1883.  This  is  very  slight  evidence  that  Owsley  and  appellant 
were  partners  in  this  timber  from  the  beginning,  and  as  against  this 
the  deed  from  Warddupe  to  Owsley,  of  1882,  made  Owsley  the  sole 
vendee,  and  the  conveyance  by  Owsley,  to  appellant  and  Hutchings 
recited  that  Owsley  was  the  sole  owner  of  that  timber,  and  the  con- 
ceyance  was  made  in  compliance  with  a  written  agreement  between 
Owsley  and  Miller  dated  1886;  and  the  presumption  is  that  if  Owsley 
and  Miller  were  partners,  it  commenced  at  that  date.  In  fact,  there 
is  no  evidence  that  Miller  was  a  partner  of  Owsley  in  the  purchase 
of  the  timber,  nor  until  after  Owsley  had  re-conveyed  It  to  Wardrupe 
in  January,  1883. 

Having  arrived  at  this  conclusion  that  part  of  the  former  opinion 
referred  to  is  withdrawn,  and  the  Judgment  of  the  lower  court  is 
reversed,  and  remanded,  with  directions  to  the  lower  court  to  give 
judgment  in  behalf  of  appellant  for  the  timber  on  the  land  referred 
to. 


THOMAS  V.  COMMONWEALTH. 

(Filed   June   18,   1908--Not   to   be   reported.) 

Housebreaking — Evidence — Motion  For  New  Trial — On  the  trial  of 
rppellant  for  housebreaking,  there  was  but  one  question  before  the 
jury,  and  that  was  one  of  fact,  and  the  evidence  was  sJifficient  to  war- 
rant their  finding  that  appellant  was  guilty.  Under  section  281, 
Criminal  Code,  this  court  can  not  reverse  for  any  matter  arising  on 
the  motion  for  a  new  trial,  and  therefore,  affidavits  as  to  newly  dis- 
covered evidence,  filed  after  the  trial,  can  not  be  considered  on  ap- 
peal. 

J.  Franklin  Wallace  for  appellant. 

James  Breathitt,  Tom  B.  McGregor  and  Chas.  H.  Morris  for  appel- 
lee. 

vol.  S3— 54 
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Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

Alvin  Thomas  was  indicted  for  housebreaking.  He  was  found 
guilty  and  his  punishment  fixed  at  one  year  in  the  penitentiary.  The 
proof  by  the  Commonwealth,  on  the  trial  showed  that  W.  C.  Thomas, 
the  father  of  Alvin  Thomas,  had  a  blacksmith  shop  in  Lexington, 
Kentucky;  a  man  named  Green  kept  his  horse  in  the  shop  at  night. 
One  morning  In  January  when  Green  went  to  get  his  horse,  the  har- 
ness was  gone.  The  door  was  locked,  but  one  of  the  windows,  which 
was  ordinarily  fastened  on  the  inside  by  a  hook,  was  open  about  six 
inches.  The  staple  upon  which  the  hook  rested  had  been  drawn  out; 
the  plank  showed  signs  of  the  window  having  been  prized  open.  The 
window  was  closed  the  night  before.  The  harness  was  sold  that 
morning  by  the  defendant,  Alvin  Thomas (  to  a  man  named  Lawrence, 
for  $2.  The  defendant  admitted,  on  the  trial,  that  he  had  stolen  the 
harness  and  sold  it;  but  pleaded  that  he  had  done  this  while  he 
was  drinking.  He  said  that  he  did  not  break  into  the  shop:  that 
he  had  a  key  to  the  shop  with  which  he  unlocked  the  door  and  that  he 
had  spent  the  night  there;  that  in  the  morning,  when  he  went  out 
he  took  the  harness  with  him  and  sold  it.  He  produced  on  the 
trial  the  key  with  which  he  said  he  unlocked  the  shop;  but  the 
officer  who  arrested  him  testified  that  he  had  searched  him  and  that 
he  had  no  key.  The  father  of  the  defendant  said  that  he  had  tools 
in  the  shop,  and  had  a  key  to  it  and  had  the  right  to  go  in  whienever 
he  wanted  to.  It  however,  appeared  from  the  father's  evidence  that 
he  had  no  key  to  the  shop  at  the  time  of  the  trial,  and  it  was  evidently 
the  claim  of  the  Commonwealth  that  the  father  had  given  the  son 
^ho  key  which  he  had  and  produced  on  the  trial.  Under  the  instruc- 
tions which  aptly  submitted  the  question  to  them,  the  jury  found  the 
defendant  guilty.  Under  the  instructions  and  the  evidence  there 
was  but  one  question  before  the  jury  and  that  was:  Di  1  the  defendant 
break  Into  the  shop  by  going  in  through  the  window  or  did  he  have 
a  key  to  the  shop  and  go  in  regularly  through  the  door,  having  a 
right  to  enter  the  shop*^  There  was  sufficient  evidence  before  the 
jury  to  warrant  them  in  their  finding  although  the  evidence  was  by 
no  means  conclusive.  There  was  no  error  of  the  circuit  court  in 
the  admission  or  the  rejection  of  evidence.  After  the  trial  was  over 
the  defendant  filed  with  his  motion  for  new  trial,  numerous  affidavits 
as  to  newly  discovered  evidence.  If  this  evidence  had  been  pro- 
duced on  the  trial,  the  verdict  of  the  jury  might  have  been  different, 
but  under  section  281,  of  the  Criminal  Code,  this  court  can  not  reverse 
for  any  matter  arising  on  the  motion  for  new  trial;  and  therefore, 
we  can  not  consider  these  matters  at  all. 

Judgment  affirmed. 


LOUISVILLE  &  NASHVILLE  R.  R.  CO.  v.  BERRY. 
(Filed  June   20,   1908— Not   to  be  reported.) 

1.  Railroads — Injury  to  Pedestrian  on  Track — Run  Over  by  Hand 
Car — Evidence — Incompetency — On  the  trial  of  an  action  against 
a  railroad  for  damages  by  one  run  over  by  a  hand  car,  while  walking 
on  a  railroad  track,  evidence  that  the  foreman  told  the  men  in  charge 
of  the  handcar  to  make  a  quick  trip  was  incompetent  ps  the  mere 
direction  to  make  a  quick  trip  is  not  evidence  of  excessive  speed. 

2.  Lookout  Duty — Incompetent  Men — Defectice  Appliances — ^Where- 
ever  a  lookout  duty  is  imposed,  the  further  duty  is  imposed  to  have 


L.  &  N.  R.  R.  CO.  V.    BERRY.  851 

the  train  properly  manned  and  properly  equipped.  A  lookout  duty 
would  avail  nothing,  if,  because  of  incompetent  men  or  defective 
machinery,  and  appliances,  the  train  or  car  could  not  be  stopped. 

3.  Same — Punitive  Damages — Erroneous  Instructions — ^In  an  action 
for  damages  by  one  injured  by  being  run  over  by  a  hand-car  while 
walking  on  a  railroad  track,  the  instructions  were  erroneous  that 
did  not  impose  on  the  plaintiff  the  duty  of  exercising  ordinary  care 
for  his  own  safety,  and  an  instruction  authorizing  punitive  damages 
is  erroneous  where  there  was  no  evidence  tending  to  show  gross 
negligence  in  the  railroad  company's  employes. 

Benjamin  D.  Warfleld  and  J.  D.  Black  for  appellant. 

J.    M.   Robsion   for  appellee. 

Appeal  from  Knox  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  revers- 
ing. 

Appellee,  W.  F.  Berry,  Instituted  this  action  in  the  Knox  Circuit 
Court  against  appellant,  Louisville  &  Nashville  Railroad  Company,  to 
recover  damages  for  injuries  alleged  to  have  been  due  to  its  negli- 
gence in  running  a  hand-car  over  him.  The  jury  returned  a  verdict 
in  favor  of  appellee  in  the  sum  of  |2,150,  and  the  railroad  company 
appeals. 

Appellant  asks  for  a  reversal  on  the  following  grounds:  First,  the 
admission  of  incompetent  evidence;  second,  errors  in  giving  and  re- 
fusing instructions;  third,  the  verdict  is  not  sustained  by  the  evi- 
dence; fourth,  the  verdict  is  excessive.  Before  passing  upon  these 
questions,  it  will  be  necessary  to  give  a  brief  statement  of  the  facts. 

Corbin  is  a  town  of  4,000  inhabitants.  ^  Appellant's  depot  is  located 
near  Center  street.  On  each  side  of  the  depot,  but  some  distance  there- 
from, a  street  is  located.  As  appellant's  two  main  tracks  approach 
Corbin  frcm  the  north,  they  diverge  as  they  get  near  to  the  depot; 
then  one  track  passes  to  the  east,  and  the  other  to  the  west  of  the 
depot.  After  passing  around  the  depot,  they  converge  as  they  ap- 
proach Center  street.  The  main  track  on  the  east  is  called  the  "C. 
V."  track,  while  the  main  track  on  the  west  is  known  as  the  "K. 
D."  track.  Connected  with  each  of  these  main  tracks  is  a  switching 
track,  thus  making  two  tracks  on  each  side  of  the  depot.  There  was 
testimony  to  the  effect  that  the  public  in  general  had  been  accustom- 
ed, for  a  long  time  to  use  the  railroad  tracks,  between  Center  street 
and  the  depot,  in  going  to  and  from  the  depot,  and  that  this  customary 
use  of  the  tracks  was  with  the  knowledge  and  acquiescence  of  the 
company. 

On  the  occasion  of  the  accident,  appellee  had  been  to  the  express 
office,  which  is  located  in  appellant's  depot.  After  attending  to  the 
business  which  he  had  in  hand,  he  started  toward  Center  street, 
between  the  "C.  V."  and  "K.  D."  tracks.  As  he  approached  Center 
street,  the  space  between  these  tracks  became  gradually  less.  At 
this  moment,  a  freight  train  approached  on  the  **K.  D."  track.  Ap- 
pellee, claiming  that  he  felt  unsafe  between  the  tracks,  moved  over 
on  the  "C.  V."  track  and  had  proceeded  southward  about  twenty  or 
thirty  steps  when  he  was  struck  from  the  rear  by  appellant's  hand-car. 
He  also  claims  that  he  looked  to  the  north  before  he  crossed  over 
to  the  **C.  V."  track,  and  did  not  see  the  hand-car.  Appellee  alleges 
that  he  was  badly  bruised  across  the  small  of  his  back;  that  his  hip 
was  dislocated  and  his  knee  turned  in,  and  that  his  thigh  and  knee 
were  bruised  all  the  way  down.  The  other  knee  was  cut  two  and  a  half 
Inches  to  the  bone.    He  was  also  bruised  on  the  back  of  his  hand 
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and  on  the  side  of  his  neck,  and  had  some  little  bruises  on  his  head. 
His  thigh-bone  was  pulled  out  of  the  socket.  He  suffered  for  a  long 
time  from  his  injuries,  and  is  still  suffering  from  them. 

Without  detailing  th,e  facts  more  at  length,  we  shall  consider  ap- 
pellant's objections  to  the  evidence. 

The  court  permitted  the  men  in  charge  of  the  hand-car  to  testify- 
that  the  foreman  told  them  to  make  a  quick  trip.  This  evidence 
was  clearly  inadmissible,  as  the  mere  direction  to  make  a  quick  trip 
can  not  be  considered  as  evidence  of  excessive  speed. 

The  court  also  permitted  several  witnesses  to  testify  as  to  the 
amount  of  travel  on  the  various  streets  of  Corbin.  This  was  ir- 
relevant to  the  issue.  On  this  point  the  only  issue  was  the  amount 
of  travel  on  appellant's  tracks  between  Center  street  and  the  depot, 
and  the  evidence  sbould  have  been  confined  to  this  issue  alone. 

The  court  further  permitted  certain  witnesses  to  testify  to  the  in- 
competency and  inexperience  of  those  in  charge  of  the  hand-car,  as 
well  as  to  the  defective  condition  of  the  brakes  on  the  hand-car.  It 
is  true  that  this  court  has  laid  down  the  rule  that  a  trespasser  upon 
the  tracks  of  a  railroad  company,  who  is  injured  by  the  company's 
train,  can  not  complain  of  the  size  or  weight  of  the  train,  or  of  the 
insufficiency  of  its  machinery  or  brakes,  or  of  the  fact  that  it  was 
improperly  manned.  (Brown's  Adm'r  v.  Louisville  &  Nashville  R. 
R.  Co.,  17  Ky.  Law  Rep.,  144.)  It  does  not  appear,  however,  that  the 
railroad  company  In  that  case  owed  a  lookout  duty. 

Wherever  a  lookout  duty  is  imposed,  we  are  of  the  opinion  that 
the  further  duty  to  have  the  train  properly  manned  and  aquipped 
is  also  imposed.  A  lookout  duty  would  avail  nothing,  if  because  of 
incompetent  men  or  defective  machinery  and  appliances,  the  train  or 
car  could  not  be  stopped.  We  therefore,  conclude  that  the  court  did 
not  err  in  admitting  the  testimony  complained  of. 

The  court  instructed  the  jury  as  follows: 

**No.  1.  If  you  shall  believe  from  the  evidence  that  the  plaintiff 
was  walking  on  or  near  the  defendant's  railroad  track  between  its 
station  and  Center  street,  in  Corbin,  Kentucky,  and  that  the  people 
of  Corbin  and  vicinity,  as  well  as  the  traveling  public,  generally, 
had  been  in  the  regular  habit  of  walking  along  and  over  the  defend- 
ant's railroad  tracks  at  that  point  and  along  the  same  between  its 
depot  and  express  office  and  Center  street  in  Corbin,  Kentucky,  for 
many  years  and  for  a  time  sufficient  as  that  the  agents  and  ser- 
vants of  defendant  and  its  superintendent  in  charge  of  its  depot 
grounds  and  railroad  tracks  at  that  point  knew  of  such  regular  and 
habitual  use  of  the  public  generally  and  had  known  same  before 
the  time  complained  of  herein,  and  that  plaintiff  moved  from  the 
bpace  between  the  defendant's  railway  track  on  to  another  railroad 
track,  in  order  to  avoid  a  passing  freight  train  and  that  while  such 
train  was  passing  and  while  he  was  on  such  other  railroad  track, 
the  defendant  by  its  agents  and  servants,  ran  a  handcar  up  behind 
plaintiff  at  a  time  when  he  was  not  noticing  and  did  not  know  of  the 
approach  of  such  car  and  could  not  hear  the  approach  thereof  by 
reason  of  the  noise  made  by  such  passing  freight  train,  and  that  the 
agents  and  servants  of  defendant  in  charge  of  such  hand-car  saw  the 
plaintiff  and  saw  and  understood  that  he  did  not  know  of  the  approach 
of  such  hand-car  in  time  to  have  stopped  such  hand-car  and  in  time 
to  have  thereby  prevented  its  running  over  or  against  the  plaintiff, 
or  that  they  might  have  seen  and  understood  that  the  plainitff 
did  not  know  of  the  approach  of  such  hand-car,  by.  the  exercise  of 
ordinary  care  and  prudence,  in  time  to  have  avoided  running  the  same 
against  him,  or  that  the  agents  of  the  defendant  saw  the  plaintiff 
and  saw  and  understood  that  he  did  not  know  of  the  approach  of  such- 
hand-car  and  that  the  brake  on  such  car  was  defective  or  broken  and 
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useless  so  as  that  those  in  charge  of  the  car,  after  they  had  seen 
the  peril  of  the  plaintiff,  in  time  to  stop  the  same  and  prevent  his 
injury,  if  they  did  so  do,  but  could  not  do  so  by  reason  of  the  defect 
of  the  brake  on  the  car,  then  you  ought  to  find  for  the  plaintiff  such 
a  sum  in  damages  as  is  a  fair  equivalent  in  money  for  the  mental 
and  physical  pain,  if  any,  as  it  is  reasonably  certain,  from  the  evi- 
dence, that  he  will  hereafter  endure  by  reason  of  such  Injury,  if 
any,  and  a  fair  equivalent  for  the  permanent  impairment  of  his  ability 
to  earn  wages  by  work  or  labor  as  is  the  proximate  result  of  his  in- 
juries, and  such  a  sum  as  the  plaint iCE  may  have  expended  for  medi- 
cation, not  exceeding  one  hundred  and  fifty  dollars  in  that  behalf, 
and  if  you  shall  further  believe  from  the  evidence  that  the  agents 
and  servants  of  the  defendant  in  charge  of  such  hand-car  were  gross- 
ly negligent  in  running  the  same  against  the  plaintiff,  if  they  did  so 
do,  then  you  may  in  your  discretion,  give  the  plaintiff  a  such  fur- 
ther sum  by  way  of  punitive  damages  and  by  way  of  punishment 
for  the  wrongs  and  injuries  done  the  plaintiff,  if  any,  as  may  seem 
just  and  proper  to  you,  not  exceeding  in  all,  the  sum  of  ten  thousand 
dollars  for  damages  and  one  hundred  and  fifty  dollars  for  medication, 
the  amount  claimed  in  the  petition. 

**No.  2.  (A.)  Gross  neglect,  or  gross  negligence,  within  the  mean- 
ing of  the  terms  as  used  in  instruction  No.  1,  above,  Is  the  absence 
of  slight  care. 

*'(B.)  Ordinary  care  and  prudence,  within  the  meaning  of  the 
terms  as  used  in  instruction  No.  1,  above,  is  such  care  as  an  ordi- 
narily prudent  man  usually  exercises  under  the  same  or  similar 
circumstances. 

"No.  3.  Unless  you  shall  believe  as  required  by  instruction  No.  1, 
above,  you  will  find  for  the  defendant;  or  if  you  shall  believe  from 
the  evidence  that  plaintiff  went  upon  the  railroad  tracks  of  the  de- 
fendant at  a  place  he  knew  the  defendant  was  in  the  habit  of 
runnJDig  its  cars  and  traiins,  and  that  while  walking  thereon,  he  saw 
or  heard  the  approach  of  the  hamd-car,  mentioned  In  e\  Idence,  In  time 
to  have  stepped  off  the  track  and  prevented  the  injury,  and  failed  to 
do  so,  then  he  was.  himself,  negligent,  and  you  ought  to  find  for  the 
defendant. 

*'Xo.  4.  If  you  all  agree  upon  a  verdict,  you  will  sign  it  by  your 
fcreman.  If  you  do  not  all  agree,  but  as  many  as  nine  or  more  of 
you  and  less  than  twelve  can  agree,  then  you  may  bring  a  verdict, 
but  those  who  bring  it  must  sign  it.  Less  than  nine  of  you  can  not 
bring  a  verdict." 

It  will  not  be  necessary  to  discuss  these  instructions  at  length. 
Suftice  it  to  say  that  they  did  not  impose  upon  appellee  the  duty 
of  exercising  ordinary  care  for  his  own  safety.  Instruction  No.  1, 
authorizes  the  jury  to  give  punitive  damages.  This  instruction  was 
erroneous,  because  there  was  no  evidence  tending  to  show  that  ap- 
pellant was  guilty  of  gross  negligence.  Upon  the  next  trial  the  court 
will  instruct  the  jury  as  follows: 

No.  1.  If  you  believe  from  the  evidence  that  the  defendants  tracks 
between  Center  street  and  its  depot  in  Corbin,  Kentucky,  were  habit- 
ually used  by  the  public  In  going  to  and  from  Center  street  to  Its 
depot,  with  the  knowledge  and  acquiescence  of  the  defendant,  then 
a.  wa«3  the  duty  of  the  defendant  to  use  ordinary  care  to  discover 
the  prestnce  of  such  persons  on  its  said  tracts,  and  to  use  ordinary 
care  to  avoid  injuring  them  after  discovering  their  peril.  And  if, 
upon  the  occasion  in  question,  you  believe  from  the  evidence  that 
whilo  plaintiff  was  walking  along  defendant's  said  tracks,  the  defend- 
ant, its  agents  or  servants,  failed  to  use  ordinary  care  to  discover 
the  i)re6ence  of  plaintiff,  or  failed  to  use  ordinary  care  to  avoid  in- 
junuK  plaintiff  after  the  discovery  of  his  peril,  and  that  by  reason 
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of  such  failure,  if  any,  on  the  part  of  the  defendant,  its  hand-car 
waF  run  against  plaintiff,  and  plaintiff  was  thereby  injured,  you  will 
find  for  the  plaintiff.  If,  however,  you  believe  that  plaintiff  went 
upon  defendant's  tracks  at  a  time  and  place  when  defendant,  by  the 
exercise  of  crdinnry  care,  could  not  have  discovered  plaintiff's  peril 
in  lime  to  avoid  injuring  hira,  you  will  find  for  the  defendant. 

"No  2.  It  was  the  duty  of  the  plaintiff  in  going  upon  and  walk- 
ing alonia:  defendant's  tracks,  to  exercise  such  care  as  may  be  usually 
exi.^oted  of  an  ordinarily  prudent  person  to  learn  of  the  approach 
of  defendant's  cars  or  hand-car,  and  keep  out  of  their  way;  and  if 
he  failed  to  exercise  such  care,  and,  but  for  this,  would  not  have 
been  injured.  Die  law  is  for  the  defendant,  and  the  jury  should  so 
fin  I. 

"Nc.  3.  If  you  find  for  the  plaintiff,  you  will  award  him  such  dama- 
ges as  will  fairly  compensate  him  for  his  physical  and  mental  suf- 
fering, if  any;  for  his  reasonable  physician  and  medical  bills,  if  any, 
not  exceeding  the  sum  of  one  hundred  and  fifty  dollars;  and  for 
the  permanent  impairment,  if  any,  of  his  power  to  earn  money, 
that  may  have  directly  resulted  from  his  injuries,  but  not  exceeding 
in  all,  the  sum  of  ten  thousand  dollars — the  amount  claimed  in  his 
petition. 

"4.  Ordinary  care,  wiihin  the  meaning  of  these  instructions,  is  such 
care  as  an  ordinarily  prudent  person  usually  exercises  under  the 
same  or  similar  circumstances." 

In  view  of  the  conclusion  of  the  court,  it  will  be  unnecessary  to 
discuss  the  other  errors  assigned- 

For  the  reasons  given,  the  judgment  Is  reversed  anil  cause  remand- 
ed, for  a  new  trial  consistent  with  this  opinion. 


McCORMACK  v.  CITY  OF  HENDERSON. 

(Filed  June  18,  1908— Not  to  be  reported.^ 

A  city  ordinance  providing  for  the  sprinkling  of  streets,  at  the 
expense  of  abutting  lot  owners,  the  cost  being  mado  a  lien  upon  the 
abutting  lots,  according  to  their  frontage  on  the  street,  is  unconstitu- 
tional and  void.  (City  of  Henderson  v.  Sweeney,  decidqd  June  17, 
1908.) 

Thos.  E.  Ward  for  appellant. 

Jas.  W.  Clay  and  Clay  &  Clay  for  appellee. 

Appeal  from  Henderson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle,  reversing. 

This  appeal  involves  the  validity  of  an  ordinance  of  the  city  of 
Henderson,  providing  for  the  sprinkling  of  certain  streets  of  that 
city  at  the  expense  of  the  owners  of  lots  abutting  thereon,  the  cost 
of  siich  sprinkling  being  made  a  lien  upon  the  abutting  lots  at  the 
rate  per  front  foot,  apportioned  to  each  by  a  proper  survey  and  as- 
sessment.' It  is  admitted  that  the  street  in  front  of  each  of  the  ap- 
pellant's lots  was  sprinkled  as  provided  by  the  ordinance;  that  the 
cost  thereof  was  properly  assessed  against  and  apportioned  to  each 
lot  as  therein  required,  and  that  the  bills  against  appellants  were  re- 
quired by  the  tax  collector  for  collection.  Appellants  contending  that 
the  ordinance  was  unconstitutional  and  void,  brought  suit  to  enjoin 
the  collection  of  the  tax.    The  circuit  court  held  the  ordinance  con- 
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stitutional  and  the  assessment  valid;  therefore,  the  injunction  was 
dissolved  and  the  action  dismissed.  To  reverse  that  judgment  this 
appeal  is  prosecuted. 

In  the  case  of  City  of  Owensboro  v.  James  J.  Sweeney,  decided 
June  17,  1908,  an  ordinance  of  the  city  of  Owensboro,  identical  in 
its  provisions,  meaning  and  object  with  the  one  before  us,  was  in- 
volved. It,  too,  was  assailed  upon  the  ground  here  urged.  This  court 
held  the  ordinance  unconstitutional.  The  reasons  for  so  holding  are 
set  forth  by  the  opinion  with  exceptional  force  and  clearness.  The 
case  was  considered  by  the  whole  court.  Not  only  are  the  two  or- 
dinances alike,  but  the  cities  of  Owensboro  and  Henderson  belong 
to  the  same  class,  both  being  in  the  third  class.  The  decision  in  that 
case  is  conclusive  of  this  and  the  elaborateness  of  the  opinion  exhausts 
the  subject  and  makes  it  unnecessary  to  extend  this  opinion  beyond 
its  present  limits. 

Upon  the  authority  of  the  opinion  in  the  case,  supra,  the  judgment 
herein  is  reversed,  with  the  directions  to  the  circuit  court  to  set  aside 
the  former  judgment  and  in  lieu  thereof  enter  one  perpetuating  the 
injunction. 


L.  &  N.  R..R.  CO.  V.  COMMONWEALTH. 
(Filed  June  20,  1908-— Not  to  be  reported.) 

1.  Intoxicating  Liquors — Shipping  to  Local  Option  Territory — 
Package — Quantity — Druggists — Under  the  act  of  March  21st,  1906, 
In  reference  to  public  or  private  carriers,  or  other  persons  bringing 
intoxicating  liquors  into  local  option  territory  in  unbroken  packages 
not  to  exceed  five  gallons  at  one  time,  a  druggist,  may  have  an  un- 
broken package,  not  exceeding  five  gallons  shipped  to  him,  and  at 
the  same  time  a  five  gallon  package  of  alcohol  or  wine  to  be  used 
in  his  business  as  druggist. 

2.  Same — Object  of  Act — Construction — Evasion — The  purpose  of 
the  act  was  not  to  prevent  the  druggist  from  keeping  up  his  stock 
but  to  prevent  him  from  buying  at  any  time,  more  than  five  gallons 
of  any  one  intoxicant.  If  he  should  have  more  than  one  package  of 
the  same  liquor  shipped  to  him  at  one  time,  it  would  be  an  evasion  of 
the  act,  but  he  may  have  as  many  packages  as  he  needs  of  the  dif- 
ferent kinds  shipped  to  him  at  the  same  time. 

Chas.  H.  Moorman,  Benjamin  D.  Warfield  and  Sims,  DuBose  & 
Rodeg  for  appellant. 

James  Breathitt  and  Theo.  B.  Blakey  for  appellee. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  reversing. 

The  act  of  March  21,  1906,  contains  among  other  things,  these 
provisions   (Act  of  1906,  page  320): 

"It  shall  be  unlawful  for  any  person  or  persons,  innividual  or  cor- 
poration, public  or  private  carrier  to  bring  into,  transfer  to  other 
person  or  persons,  corporations,  carrier  or  agent,  deliver  or  distri- 
bute, in  any  county,  district,  precinct,  town  or  city,  where  the  sale  of 
Intoxicating  liquors  had  been  prohibited,  or  may  be  prohibited, 
whether  by  special  act  of  the  General  Assembly,  or  by  vote  of  the 
people  under  the  local  option  law,  any  spirituous,  vinous,  malt  or 
othe»'  intoxicating   liquor,  regardless  of  the  name  by  which  it  may 
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be  called;  and  this  act  shall  apply  to  all  packages  of  such  intoxicating 
liquors  whether  broken  or  unbroken." 

"Provided,  Individuals  may  bring  Into  such  district,  upon  their 
person  or  as  their  personal  baggage,  and  for  their  private  use,  such 
liquors  In  quantity  not  to  exceed  one  gallon:  And  Provided,  The  pro- 
visions of  this  act  shall  not  apply  to  licensed  physicians  or  drug^sts, 
to  whom  any  public  carrier  may  deliver  such  goods,  in  unbroken  pack- 
ages, in  quantity  not  to  exceed  five  gallons  at  any  one  time. 

"2.  Each  package  of  such  spirituous,  vinous,  malt  or  other  in- 
toxicating liquor,  regardless  of  the  name  by  which  it  may  be  called, 
whether  broken  or  unbroken  packages,  brought  into  and  transferred 
to  other  person,  corporation,  carrier  or  agent,  delivered  or  distributed 
in  f>u<'.n  local  option  territory,  shall  constitute  a  separate  offense/' 

The  Louifaville  &  Nashville  Railroad  Company  was  indicted  under 
this  act  for  delivering  to  Leach  &  Ellis,  licensed  druggists  at  Glas- 
go';v,  Ky.,  where  the  Iccal  option  law  is  in  force,  a  consignment  con- 
sistiiii:  of  five  boxes  of  drugs,  two  boxes  of  ink,  one  box  of  whisky, 
and  one  box  of  grain  alcohol,  the  box  of  whisky  containing  five  gal- 
lons and  the  Ik)x  of  grain  alcohol  containing  less  than  five  gallons: 
but  there  war  in  the  consignment  more  than  five  gallons  of  whisky  and 
grain  alcohol  altogether.  On  these  facts  the  circuit  court  fined  the 
railroad  company  $60,  and  it  appeals. 

The  question  for  decision  is  whether  the  delivery  of  the  alcohol 
and  whisky  in  unbroken  packages  which  each  contained  not  more 
than  five  gallons  was  a  violation  of  the  law  because  both  of  the  pack- 
ages were  delivered  at  one  time? 

In  construing  a  Ftatute  we  must  look  to  the  reason  for  its  enact- 
ment, and  the  evil  which  it  was  intended  to  remedy.  It  is  a  matter 
of  common  knowledge  that  where  the  local  option  law  was  put  into 
effect  in  many  coramucities  whisky  was  sold  largely  in  the  drug 
stores,  BO  that  the  trade  was  simply  shifted  from  the  saloonkeeper  to 
the  druggist.  To  lemedy  this,  restrictions  from  time  to  time  have 
been  made  by  the  Lepislature  upon  the  power  of  druggists  to  sell  in- 
toxicants in  local  option  districts.  The  Legislature  recognized  that 
grain  alcohol,  whisky,  brandy,  wine  and  other  intoxicating  liquors 
were  often  necessary  in  time  of  sickness,  and  so.  in  the  act  in  ques- 
tion, licensed  physicians  and  druggists  were  excepted  out  of  its 
operation.  But  it  was  seen  that  if  there  was  no  limit  to  the  excep- 
tion, druggists  might  evade  the  statute  and  so  the  carrier  was  only 
allowed  to  deliver  the  goods  in  unbroken  packages  in  quantity  not 
to  exceed  five  gallons  at  one  time,  and  by  the  second  section  each 
package  should  constitute  a  separate  offense.  The  unit  which  the 
aot  has  in  mind,  is  the  package,  and  the  provision  is  that  the  pack- 
age must  not  exceed  five  gallons.  If  a  druggist  might  have  shipped 
to  bin:  a  barrel  of  whisky  at  one  time,  there  would  be  much,  more 
temptation  to  him  to  violate  the  local  option  law,  than  If  he  was 
required  to  have  the  goods  shipped  to  him  in  small  quantities.  A 
properly  supplied  druggist  must  keep  on  hand  alcohol  for  the  com- 
pounding of  medicines.  He  often  needs  whisky  or  brandy  or  wine 
In  th3  filling  of  prescriptions.  It  was  not  the  purpose  of  the  act  to 
cripple  the  drug-  stores  and  thus  disable  them  from  properly  fulfitl- 
ing  tneir  duties  to  the  sick:  and  if  a  druggist  could  have  no  more 
than  one  kind  of  intoxicating  liquor  delivered  to  him  at  one  time, 
hardship  might  result.  This  is  not  the  meaning  of  the  act.  A  drug- 
gist may  have  an  unbroken  package,  not  exceeding  five  gallons  of 
whisky  shipped  to  him  and  at  the  same  time  a  five  gallon  package 
of  alcohol  or  wine.  The  purpose  of  the  act  was  not  to  prevent  the 
druggist  from  keeping  up  his  stock,  but  simply  to  prevent  him  from 
buying  at  any  time,  more  than  five  gallons  of  any  of  these  intoxi- 
cants.   If  a  druggist  should  have  more  than  one  package  of  the  same 
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liquor  shipped  to  himself  at  one  time,  this  would  be  an  evasion  of 
tlie  act;  but  he  may  have  as  many  packages  as  he  needs  of  the  dif- 
ferent things  shipped  to  him  at  one  time. 

Judgment   reversed   and   cause  remanded,   with   directions  to   dis- 
miss the  prosecution. 


EASTERN   KY.    COAL   LANDS   CORPORATION   v.    COMMON- 
WEALTH. 

TWYMAN   V.   COMMONWEALTH. 

GILL   V.   COMMONWEALTH. 

(Filed  June  20,  1908— Not  to  be  reported.) 

Lands — -Failure  to  List  for  Taxation — Forfeiture  of  Title — Act  of 
March  15,  1906,  Ky.  Legislature — Constitution)3iitty — ^The  questions 
•involved  in  this  action  have  heretofore  been  fully  considered  in  former 
appeals  of  Eastern  Kentucky  Coal  Lands  Corpo(ration  v.  Common- 
wealth (32  Ky.  Law  Rep.,  129),  and  Ky.  Union  Company  v.  Common- 
wealth, decided  March  25,  1908,  to  which  reference  is  made.  In  con- 
formity with  those  opinions  we  hold  that  article  three  of  the  act  of 
the  Kentucky  Legislature  of  March  15.  1900,  as  consitrued  by  this  court, 
does  not  violate  the  provisions  of  the  Federal  Constitution  denying 
the  passage  by  any  State  of  ex  post  facto  laws,  or  laws  impairing  the 
obligations  of  contracts,  or  laws  denying  in  any  i>erson  The  equal  pro- 
tection of  the  law  or  -depriving  any  person  of  his  property  without  due 
process  of  law. 

C.  C.  McChord.  Edward  W.  Hines  and  McChord,  Hines  &  Norman  for 
appellant  Twyman. 

Wehle  &  Wehle  and  L.  B.  Wehle  for  appellant  Gill. 

H>:ippin  &  Bernard,  James  H.  Hazelrigg,  Wm.  Jackson  Hendrlck 
and  R.  L.  Miller  for  appellant  Eastern  Ky.  Coal  Land«  Corporation. 

Kohn,  Baird,  Sloss  &  Kohn,  Hager  &  Stewart,  Thos.  H.  Paynter, 
James  Breathitt  and  J.   Morgan  Chinn   for  appellee   Commonwealth. 

Appeals  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  affirmed  in  part  and  re- 
versed in  part. 

These  appeals  were  sued  out  upon  the  same  record,  Involve  the 
same  questions,  were  argued,  and  will  be  considered  together.  Under 
the  provisions  of  article  three  of  the  act  of  the  Legislature,  entitled, 
"Revenue  and  Taxation,"  approved  March  15,  1906,  the  Common- 
wealth of  Kentucky  filed  its  petition  in  equity  in  the  Pike  Circuit 
Oourt  againjBt  appellants,  Eastern  Kentucky  Coal  Lands  Corporation, 
J.  C.  Twyman,  and  others,  seeking  to  forfeit  the  title  of  appellants 
to  the  lands  described  in  the  petition  upon  the  alleged  ground  thiat 
they  had  not  complied  with  the  provisions  of  the  article  with  respect 
to  the  lisrting  oif  the  same  and  payment  of  taxes  thereon  as  of  Sep- 
tember 15,  1901,  September  15,  1902,  September  15,  1903,  September 
1,  1904,  land  September  1,  1905.  Appellants,  Eastern  Kentucky  Coal 
Lands  Corporation  and  J.  C.  Twyman  were  served  with  process.  Ap- 
pellants, G.  B.  Gill,  &c.,  were  made  defendants  as  unknown  defend- 
ants, owners  and  claimants,  as  authorized  by  the  article  and  were 
ooQfftructively  served  with  process  by  warning  order,  as  required  by 
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the   Code   against  non-resident  and  absent  defendants,  and   alao  Dy 
publication,  as  required  by  the  Act. 

The  petition  described  'the  land,  the  title  to  which  was  sought  to 
be  forfeited,  by  giving  the  patents,  their  dates,  where  recorded,  and 
number  of  aci>es  contained  in  each.  It  also  described  the  land  by 
metes  and  bounds,  courses  and  distances;  and  there  was  filed  with 
it  copies  of  each  of  the  patents,  containing  in  the  aggregate  over 
300.000  acres.  It  was  further  alleged  thiat  the  defendants,  £:astem 
Kentucky  Coal  Lands  Corporation,  J.  C.  Twyman  and  the  unknown 
and  absent  defendants  were  the  owners  or  claimants  of  the  land 
under  the  patents  named,  and  that  neither  the  original  patentees  nor 
any  person  in  privity  with  them,  nor  the  Eastern  Kentucky  Coal 
Lands  Corporation,  J.  C.  Tw>Tnan,  nor  the  other  named  but  not  ap- 
pealing defendants,  nor  the  unknown  defendants  had  ever  listed  the 
land,  or  any  part  of  it,  for  taxation,  or  paid  any  taxes  thereon,  alleg- 
ing specifically  that  they  had  so  failed  to  list  or  pay  taxes  thereon 
ievyable  and  assessable  as  of  the  dates  above  named.  Appellants, 
Eastern  Kentucky  Coal  Lands  Corporation  and  J.  C.  Twyman,  filed  gen- 
eral demurrers  to-  the  petition.  After  these  had  been  overruled  they 
filed  separate  answers;  the  former  setting  up  claim  to  sail  of  the  land 
described  In  the  petition;  the  latter  claiming,  in  conn-ection  with  the 
other  heirs  of  one  Reuben  Twyman,  one  of  the  three  pa;tentees  named 
in  one  of  the  patents  to  be  the  owner  of  the  la-nd  described  in  that 
patent,  containing  about  7,500  acres. 

The  answer  of  the  corporation,  in  addition  to  traversing  some  of 
the  allegations  of  the  petition,  pleaded  affirmativeiy  that,  in  compli- 
ance with  the  provisions  of  article  three,  it  had  filed  its  petition  in  the 
County  Court  of  Pike  county  before  January  1,  1907,  seeking  to  have 
the  land  claimed  by  it  assessed  las  of  said  dates,  and  filed  therewith 
copies  of  the  proceedings,  in  that  action  In  the  county  court  and  upon 
appeal  in  the  circuit  court.  By  this  record  it  was  shown  that  the  cor- 
poration appellant,  in  December,  1907,  bad  filed  its  petition  in  the 
Pike  County  Court,  claiming  to  comply  with  the  pr(>visions  of  the 
act.  and  at  the  same  time  attacking  its  const ituionality;  that  the 
county  court,  denying  the  suflftciency  of  the  petition,  but  sustaining 
the  validity  of  the  act,  dismissed  the  petition;  and  that  a  similar 
judgment  had  been  entered  in  the  circuit  court  upon  appeal  to  It. 

The  answer  of  J.  C.  Twyman  was  similar  in  all  materisJ  respects» 
but  he  prosecuted  no  appeal  t3  the  circuit  court  from  the  judgment 
of  the  county  court.  While  the  action  of  the  Commonwealth  t. 
Eastern  Kentucky  Coal  Lands  Corporation,  J.  C.  Twyman,  and  others, 
seeking  to  forfeit  their  title  was  pending,  and  before  trial  and  judg- 
ment, this  Csiurt,  in  the  case  of  Eastern  Kentucky  Coal  Lands  Cor- 
poration v.  Commonwealth  of  Kentucky,  32  Ky.  Law  Rep.,  129,  affirmed 
the  judgment  of  the  Pike  Circuit  Court  in  dismissing  the  petition  of 
said  corporation  to  list,  upon  the  ground  that  it  did  not  comply  with 
the  mandatory  provisions  of  the  act.  and  sustaining  the  constitulon- 
•ali'ty  of  article  three,  upon  which  this  forfeiture  proceeding  Is  now 
based.  The  suit  in  equity  was  thereupon  tried  before  a  jury,  as  the 
act  provides  it  shall  be,  and  a  verdict  having  been  rendered  In  favor 
of  the  Commonwealth  against  all  defendants,  judgment  was  entered 
forfeiting  the  title  of  appellants  and  each  and  all  defendants  to  the 
land  described  in  t^ie  petition  under  the  patents  named.  From  that 
judgment  this  appeal  is  pr::<secuted. 

It  is  Fhown  by  the  evidence  tliat  neither  appellants-  nor  any  of  the 
defendants,  nor  the  original  patentees,  nor  any  person  in  privity 
with  their  title,  either  listed  the  property  as  of  September  15,  1901, 
September  15,  1902,  September  15,  1903,  September  1.  1904  and 
September  1.  1005.  or  paid  any  taxes  thereon  Ievyable  and  assessable 
as  of  said  dates,  nor  paid  any  taxes  whatever  thereon  since  the  year 
1S25,  although  the  patents  were  issued  prior  to  the  year  1800,  in  fact 
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the  majcritj'  of  them  were  issued  by  the  State  of  Virginia  prior  to 
the  year  1792,  when  Kentucky  became  a  State.  Prior  to  the  year  1825 
there  was  only  an  intermittent  listing  and  payment  of  taxes  upon 
some  of  the  patents,  the  whole  amount  so  paid  not  exceeding,  perhaps, 
1100.00. 

The  various  objections  to  the  act  upon  constitutional  grounds  were 
urged  in  the  original  appeal  of  Eastern  Kentucky  Coal  Lands  Cor- 
poration V.  Commonwealth,  32  Ky.  Law  Rep.,  129,  and  in  the  case  of 
Kentucky  Union  Company  v.  Commonwealth,  decided  March  25, 
1908,  not  only  upon  oral  argument,  but  also  in  exhaustive  briefs  filed 
on  behalf  of  appellants  upon  the  appeal,  and  again  with  the  petition 
for  re^hearlng.  Because  of  the  importance  of  the  questions  involved, 
the  time  for  oral  argument  was  extended  in  each  case,  and  the  ques- 
tions presented  in  argument  and  brief  received  careful  consideration. 
In  each  of  these  cases  we  concluded  that  the  act  in  question  violated 
no  provision  of  the  Constitution,  either  Federal  or  State.  This  con- 
clusion is  not  shaken  by  the  able  re-arguraent  on  this  appeal,  and 
we  now  approve  of. and  adhere  to  the  opinions  in  those  cases.  In 
conformity  with  those  opinions  we  hold  that  article  three,  as  con- 
strued by  this  court,  does  not  violate  the  provisions  of  the  Federal 
Constitution  denying  the  passage  by  any  State  of  ex  post  facto  laws, 
laws  impairing  the  obligations  of  contracts,  or  laws  denying  to  any 
person  the  equal  protection  of  the  law,  or  depriving  any  person  of  his 
property  without  due  process  of  law.  This  construction  of  said  ar- 
ticle is  abundantly  supported  by  the  following  authorities: 

Polk  V.  Mutual  Reserve  Fund  Life  Ass'n,  &c.,  207  U.  S.,  310;  Soper 
V.  Lawrence  Bros.,  201  U.  S.,  359;  Kelly  v.  City  of  Pittsburg,  104  U. 
S.,  78;  Fay  v.  Crozier,  156  Fed.,  496;  Asbill  v.  State  of  Kansas,  U. 
S.  Supreme  Court,  March  23,  1908;  King  v.  MuUins,  171  U.  S.,  404; 
Reed  v.  Dingess,  60  Fed.,  21-24. 

The  opinions  in  the  former  appeal  of  Eastern  Kentucky  Coal  Lands 
Corporation  and  Kentucky  Union  Company  v.  Commonwealth,  do  not 
conflict  with  the  cases  of  Commonwealth  v.  Ingalls,  28  Ky.  Law  Rep., 
164,  and  Spalding,  Revenue  Agent  v.  O'Callahan's  Executrix,  25  Ky. 
Law  Rep.,  629,  relied  upon  by  appellants.  In  those  cases,  the  effort 
was  to  list  the  same  property  for  the  same  years  in  the  name  of  dif- 
ferent persons  in  privity  with  each  other — a  pure  sample  of  double 
taxation.  It  was  held  that  such  was  not  the  intention  of  the  Legis- 
lature and  that  the  Commonwealth,  like  any  other  litigant,  would  not 
be  allowed  to  play  fast  and  loose.  In  argument  it  was  admitted  by 
appellee  that  the  lower  court  erred  in  sustaining  a  demurrer  to  the 
answer  of  Twyman.  This  answer  set  out  at  length  the  petition  filed 
by  him  in  the  county  court.  In  this  the  land  which  he  sought  to  have 
listed  was  specifically  described  so  it  could  be  identified.  He  sought 
to  list  the  whole  tract,  without  indefinite  exclusions  or  exceptions; 
he  did  not  seek  to  shift  to  the  court  the  burden  imposed  upon  him 
by  the  act;  so  far  as  his  petition  disclosed,  he  was  the  owner  of  the 
entire  tract  which  he  sought  to  list,  and  not  merely  such  parts  thereof 
as  were  not  owned  by  others.  His  petition  was  unlike  that  of  ap- 
peTlant,  Eastern  Kentucky  Coal  Lands  Corporation.  He  was  seeking 
to  avail  himself  of  the  provisions  of  the  act  and  had  done  all  that 
could  be  reasonably  required  of  him. 

Appellants,  G.  B.  Gill,  &c..  did  not  appear  in  the  lower  court,  but 
sued  out  an  original  appeal  In  this  court.  The  action  against  them 
not  only  conformed  to  the  provisions  of  the  Code  as  against  non- 
resident and  absent  defendants,  but  also  to  the  additional  require- 
ments of  the  act  as  against  such  defendants,  and  they  are  bound  by 
it. 

For  the  reasons  Indicated,  the  judgment  of  the  lower  court  is  af- 
firmed as  against  appellants.  Eastern  Kentucky  Coal  Lands  Corpora- 
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tion,  G.  B.  Gill,  &c.,  but  reversed  as  to  appellant,  J.  C.  Twyman,  and 
remanded,  for  further  proceedings  consistent  with   this  opinion. 

Judge  Hobson  does  not  dissent  from  the  opinion  because  he  deems 
the  matters  concluded  by  the  former  opinions  of  the  court,  although 
he  adheres  to  the  conclusions  stated  in  his  dissenting  opinion  in 
those  cases. 


RENSHAW  V.  COOK. 
(Piled  June  20th,  1908— Not  to  be  reported.) 
S.  Y.  Trimble,  Downer  &  Russell,  Trimble  &  Bell  for  plaintiff. 
McQuown  &  Beckham  and  John.  C.  Duffy  for  defendant. 
ApiJeal  from   Christian  Circuit  Court. 
Dissenting  opinion  by  Judge  Hobson. 

The  facts  of  the  case  are  these:  David  Smith  was  elected  Sheriff 
of  Chistian  county  at  the  November  election,  1905.  He  qualified  and 
gave  bond.  In  the  fall  of  1907,  the  fiscal  court  appointed  Frank 
Rives  as  commissioner  to  settle  with  Smith  as  sheriff.  Smith  got 
his  papers  ready;  but  before  the  settlement  was  made,  Rives,  who 
was  a  member  of  the  State  Senate,  came  to  Frankfort  to  attend  the 
session  of  the  Legislature.  He  remained  in  Frankfort  until  the  Leg- 
islature adjourned,  something  after  the  middle  of  March.  Smitli 
being  unable  to  get  his  settlement  made,  as  Rives  was  absent,  sa.v 
the  county  judge.  A  new  act  had  been  passed  requiring  a  sheriff  to 
have  a  quietus  from  the  fiscal  court.  Smith  could  not  get  his  quietus 
as  the  settlement  had  not  been  made;  so  he  went  to  the  county  judge 
asking  if  he  would  allow  him  to  renew  his  bond  before  he  got  his 
quietus.  The  county  judge  said  no,  but  he  would  give  him  time  after 
the  first  of  March  to  execute  his  bond.  Smith,  relying  upon  this  state- 
ment of  the  county  judge  was  waiting  until  his  settlement  was  made 
so  that  he  could  get  his  quietus,  when  without  notice  to  him,  the 
county  Judge  made  an  order  removing  him  from  office,  and  appointing 
Renshaw  in  his  place.  When  this  was  done,  the  bonds  that  Smith 
had  given  were  amply  good  for  all  the  liabilities  which  he  was  under 
and  he  was  prepared  on  that  day  to  execute  a  bond  if  he  had  been 
allowed  to  do  ^o.  The  county  judge  denies  that  he  told  Smith  what 
Smith  says;  but  Smith  is  sustained  by  the  oath  of  two  bystanders 
and  so  as  the  case  stands,  it  must  be  concluded  at  least  that  Smith 
was  misled  by  the  county  judge.  In  Mecham  on  Public  Offices,  see. 
454,  after  stating  the  rule  as  to  offices  held  at  pleasure,  the  learned 
author  says: 

"But  on  the  other  hand,  where  the  appointment  or  election  is  made 
for  a  definite  term  or  during  good  behavior,  and  the  removal  is  to 
be  for  cause,  it  is  now  clearly  established  by  the  great  weight  of 
authority  that  the  power  of  removal  can  not,  except  by  clear  statutory 
authority,  be  exercised  without  notice  and  hearing,  but  that  the  ex- 
istence of  the  cause,  for  which  the  power  is  to  be  exercised,  must 
first  be  determined  after  notice  has  been  given  to  the  officer  of  the 
charges  made  against  him,  and  he  has  been  given  an  opportunity  to 
bo  heard  in  his  defense." 

In  no  State  in  the  Union  has  this  doctrine  been  maintained  with 
more  vigor  than  in  Kentucky.  In  Page  v.  Hardin,  8  B.  Mon..  648. 
where  the  Governor  had  removed  the  Secretary  of  State  without 
notice  the  order  was  held  void.  This  opinion  was  followed  in  Todd  v. 
Dunlap,  99  Ky.  Law  Rep.,  460,  and  was  recognized  in  Stokes  in  FiU- 
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Patrick,  1  Met.  142,  and  Johnson  v.  Ginn  Co.,  105  Ky.,  654. 
The  court  undertakes  to  distinguish  this  case  from  those  cases  by 
saying  that  failure  to  execute  a  bond  makes  a  vacancy  in  the  office. 
Unfortunately  for  the  court  the  statute  does  not  so  provide.  The 
statutes  now  om  the  subject  are  the  same  as  when  the  case  of 
Schuff  V.  Pflanz,  99  Ky.,  97,  was  decided.  This  is  shown  by  the  opinion 
by  judge  Barker  which  is  copied  into  the  opinion  of  the  court.  One 
section  of  the  statute  provides  that  on  the  failure  of  the  sheriff  "to 
execute  bond  and  qualify  as  hereinbefore  provided  he  shall  forfeit 
his  office."    Another  provision  of  the  statute  is  in  these  words: 

"It  shall  be  the  duty  of  the  county  court  to  cause  the  sheriff,  an- 
nually, to  renew  his  bond  required  by  this  chapter,  and  oftener,  if  the 
court  may  deem  proper;  and  upon  his  failure  to  do  so,  the  court 
shall  enter  up  an  order  suspending  him  from  acting  until  he  gives 
said  bond,  or  the  court  may  vacate  his  office." 

With  these  two  provisions  of  the  statute,  before  it,  this  court,  in 
schufE  V.   Pflanz,  thus  construed   it: 

"Section  4143  provides:  *0n  the  failure  of  the  sheriff  to  execute 
bond  and  qualify,  as  hereinbefore  provided,  he  shall  forfeit  his  of- 
fice.* 

"The  right  of  forfeiture  under  this  section  is  made  to  depend  upon 
his  failure  to  qualify;  and,  by  section  4130,  he  is  permitted  to  exe- 
cute bond  at  any  time  before  the  first  of  January,  Pflanz,  as  appears, 
did  qualify  in  the  proper  time,  by  giving  bond  satisfactory  to  the 
county  court,  and  entered  upon  the  discharge  of  his  duties,  but  failed 
to  execute  his  annual  bond  on  or  before  the  first  Monday  in  January, 
1896,  and  it  is  maintained  that  the  failure  to  execute  this  bond  worked 
a  forfeiture  and  authorized  the  county  judge  to  declare  the  office 
vacant. 

"Pflanz  was  still  in  the  office  of  sheriff;  had  qualified  with  the  exe- 
cution of  a  bond  that  afforded  ample  protection  to  the  State  and  the 
county  for  all  the  revenue  that  might  come  to  his  hands.  The  sure- 
ties on  his  bond  at  the  date  of  his  qualification,  bound  themselves 
as  such  for  and  during  the  entire  term  of  his  office.  This  bond,  pro- 
vided for  by  section  4133,  was  not  for  the  collection  and  payment  over 
of  the  revenue  for  the  year  1895,  but  stipulates  that  'we,  A.  B.,  sher- 
iff, and  C.  D.  and  E.  F.,  his  sureties,  bind  and  obligate  ourselves  joint- 
ly and  severally  to  the  Commonwealth  of  Kentucky,  that  the  said  A. 
B.,  sheriff,  shall  faithfully  perform  his  duties,  &c.'  And  the  next 
sections  (4134)  empowers  the  county  to  require  the  sheriff  to  give 
an  additional  bond  or  bonds  where  the  interest  of  the  State  or  county 
demands  it.  And  the  sureties  on  all  the  bonds  shall  be  jointly  and 
severally  liable,  for  any  default  of  the  sheriff  during  the  term  in 
which  said  bond  may  be  executed,  whether  the  liability  accrued  be- 
fore or  after  the  execution  of  the  bond  or  bonds.  These  bonds  are 
not  taken  for  one  year,  but  bind  the  sureties  for  any  default  during 
the  term  for  which  they  may  be  executed;  and  it  can  not  well  be  said 
the  sureties  in  these  additional  bonds  are  liable  for  the  whole  term 
and  those  on  the  original  bonds  are  liable  for  one  year  only.  So  we 
have  a  case  where  the  qualification  has  been  perfect  and  complete 
and  a  statute  providing  only  that  a  failure  to  execute  bond  and 
qualify  shall  forfeit  the  office.  Qualification  means  the  execution 
of  the  bond,  the  oath  of  office.  The  question  then  arises,  if  the  sher- 
iff falls  to  give  this  annual  bond  for  the  collection  of  the  revenue, 
can   the  county  judge  declare  the  office  vacant? 

"The  sheriff  is  required  to  give  two  bonds— one  for  the  collection 
of  the  revenue  and  the  other  known  as  the  general  official  bond 

"Under  the  title  of  'Sheriffs,'  section  4557,  Dt  is  provided:'  *It 
shall  be  the  duty  of  the  county  court  to  cause  the  sheriff,  annually 
to  renew  hi?,  bond  required  by  this  chapter,  and  oftener  if  the  court 
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may  deem  proper,  and  upon  his  failure  to  do  so,  the  court  shall  enter 
up  an  order,  suspending  him  from  acting  until  he  gives  said  bond, 
or  the  court  may  vacate  his  office.' 

"This  statute  should  be  construed  in  connection  with  the  revenue 
s  atiite,  and  it  is  manifest  that  a  fair  interpretation  of  the  legislative 
meaning  is  that,  upon  the  failure  to  execute  any  bond  required  of 
this  official,  for  the  protection  of  the  State,  county,  or  citizen,  the 
county  court  may  remove  him  from  office;  and  particularly  where 
by  statute  ft  is  made  the  plain  duty  of  the  official  to  execute  the  bond 
on  a  particular  day.  The  duty  then  devolves  on  the  sheriff  and  he 
must  comply  with  the  law;  but  it  does  not  follow  because  the  sheriff 
fails  to  renew  his  general  bond  or  to  give  an  annual  bond  for  the 
collection  of  the  revenue,  that  the  county  judge  is  powerless  to  ac- 
cept a  bond  after  the  first  Monday  in  January.  He  may,  it  is  true, 
vacate  the  office  but  before  he  does  this,  he  accepts  a  bond  that  is 
in  addition  to  or  a  new  bond,  upon  which  the  last  sureties  became 
jointly  liable  with  the  sureties  on  the  first  bond.  It  is  a  bond  suffi- 
cient to  satisfy  the  court  that  all  will  be  protected  who  are  interest- 
ed in  its  execution,  and  when  accepted,  the  sheriff  having  previously 
qualified,  it  is  then  too  late  to  enter  an  order  vacating  the  office." 

The  Legislature  has  since  re-enacted  the  statute,  and  so  must  be 
conclusively  presumed  to  have  re-enacted  it  under  the  construction 
which  it  received  from  this  court.  If  the  Legislature  had  been  dis- 
satisfied with  the  statute  as  construed  by  this  court,  it  must  be  pre- 
sumed that  it  would  have  changed  it.  Nothing  can  be  plainer  than 
that  what  we  have  quoted  from  Schufif  v.  Pflanz,  shows  that  the 
sheriff's  office  was  not  rendered  ipso  facto  vacant  or  forfeited  by  his 
failure  to  execute  the  renewal  bond.  Smith  did  not  fail  to  execute 
bond  and  qualify.  As  he  had  executed  bond  and  qualified  two  years 
before  this  trouble  arose,  his  whole  failure  here  was  to  execute  a 
renewal  bond.  The  statute  plainly  recognizes  that  his  office  does  not 
become  vacant  upon  his  failure  to  execute  the  bond;  for  the  lan- 
guage is  "upon  his  failure  so  to  do,  the  court  may  enter  up  an  order 
susjjending  him  from  acting  until  he  gives  said  bond,  or  the  court 
may  vacate  his  office."  That  the  court  has  power  imder  this  statute 
to  vacate  his  oftice  is  admitted;  but  that  is  a  very  different  thing 
from  saying  that  his  office  is  vacant  when  he  fails  to  execute  his  bond 
and  before  the  court  makes  any  order.  The  power  of  the  court  to 
vacate  his  office  depends  upon  its  jurisdiction  over  him.  His  office 
is  not  vacated  until  it  is  vacatel  by  the  court,  and  the  court  has  no 
jurisdiction  to  make  any  order  until  it  obtains  jurisdiction  over  him 
by  nolice  to  him.  I  concede  the  doctrine  that  where  the  statute  so 
provides  an  officer  may  be  removed  without  notice,  because  he  takes 
the  oiUce  subject  to  this  condition;  but  the  statute  in  this  case  does 
not  so  provide.  The  county  court  Is  given  a  discretion.  It  may  sus- 
pend the  sheriff  until  he  executes  bond,  which  plainly  implies  that 
he  may  execute  it  after  the  time  has  passed  in  which  it  should  have 
been  given.  The  power  given  the  county  court  to  suspend  the  sheriff 
"from  acting  until  he  gives  said  bond,"  necessarily  implies  that  the 
sheriff  arts  unless  suspended;  and,  as  the  statute  confers  upon  the 
county  court  a  discretion,  manifestly,  the  defendant  must  have 
notice  that  he  may  show  to  the  county  court  how  that  discretion 
should  be  exercised.  The  cardinal  error  of  the  court  is  in  this,  that 
it  overlooks  the  rule  that  the  officer  is  entitled  to  notice  unless  the 
statute  expressly  otherwise  provides.  The  statute  here  not  only 
does  not  expressly  or  otherwise  provide,  but  its  provisions  show, 
beyond  controversy,  that  it  contemplates  judicial  action  by  the  county 
court;  and  judicial  action  can  not  be  taken  against  any  one  unless 
he  is  before  the  court.  The  case  in  hand  well  illustrates  this.  Who 
can   believe   that   any  self-respecting   county  judge   would   have  re- 
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moved  a  sheriff  from  office  when  the  sheriff  proved  to  him  by  two 
witnesses,  that  he  had  told  him  that  he  could  not  execute  his  renewal 
bonds  until  he  got  his  quietus,  and  that  he  would  give  him  time  to 
execute  the  bonds  and  also  showed  him  that  he  had  his  sureties  at 
hand  and  was  prepared  to  give  the  bonds.  Under  the  former  statute 
the  sheriff  was  required  to  execute  his  bonds  by  a  certsdn  time,  and 
if  he  failed  to  execute  his  bonds,  the  office  became  -vacant.  The 
Legislature  intentionally  changed  the  rule  and  thig  court  so  declared 
in  Schuff  V.  Pfianz.  The  statute,  which  was  then  in  force,  having 
been  since  re-enacted,  should  now  receive  the  same  construction  as 
was  then  given  it  by  the  court. 

The  case  which  Judge  Cook  had  before  him  when  he  granted  the 
injunction  now  complained  of,  was  entirely  a  different  case  from  that 
before  Judge  Barker.  An  appeal  had  been  taken  from  the  order  of 
the  county  court  to  the  circuit  court.  If  the  circuit  court  had  juris- 
diction, the  county  judge  had  no  authority  to  make  any  orders  in  a 
matter  that  had  been  appealed  to  the  circuit  court.  The  county 
judge  was  a  defendant  to  Smith's  suit,  and  was,  therefore,  not  quali- 
fied to  sit  in  the  case  in  which  he  proposed  to  act.  The  circuit  court 
made  his  order  under  facts  which  were  not  before  Judge  Barker  at 
all.  That  an  appeal  may  be  taken  to  the  circuit  court  under  section 
978j  Kentucky  Statutes,  from  an  order  of  the  county  court  vacating 
the'  office  of  a  sheriff  depends  upon  whether  the  amount  in  contro- 
versy is  over  $50.  The  court  draws  a  distinction  between  "amount" 
in  controversy  and  "value"  in  controversy.  This  is  too  fine  to  be 
substantial.  The  meaning  of  the  Legislature  is  the  same,  the  only 
reason  that  "amount"  is  used  the  second  time  in  place  of  "value" 
is  that  the  writer  wished  to  avoid  tautology.  There  is  no  substantial 
difference  in  the  sense.  Under  a  precisely  similar  provision  the 
United  States  Supreme  Court  has  repeatedly  sustained  appeals.  The 
question  was  fully  discussed  by  the  Supreme  Court  of  West  Virginia 
in  the  case  of  Dryden  v.  Swinburne,  15  W.  Va.,  246.  Many  authori- 
ties are  collected  in  that  opinion,  and  no  contrary  authority  has  been 
referred  to.  In  Boyd  Co.  v  .Ross,  95  Ky.,  167,  an  appeal  was  taken 
from  the  county  court  to  the  circuit  court  from  an  order  approving 
a  sheriff's  bond  and  from  the  circuit  court  it  was  brought  to  this 
court,  this  court  taking  jurisdiction  and  affirming  the  judgment  of 
the  circuit  court  which  had  set  aside  the  order  of  the  county  court. 
Certainly  there  is  no  distinction,  so  far  as  section  978  goes,  between 
an  order  approving  a  sheriff's  bond  and  an  order  removing  a  sheriff. 
If  an  appeal  may  be  taken  in  one  case  because  the  amount  in  con- 
troversy is  over  $50,  how  can  it  be  said  that  an  appeal  can  not  be 
taken  in  the  other,  under  the  same  statute?  To  say  that  the  statute 
does  not  contemplate  an  appeal  in  such  cases  is  to  beg  the  whole 
question;  for  there  is  nothing  in  the  statute  except  the  general  pro- 
vision, and  a  provision  that  in  certain  other  cases  appeals  may  be 
taken  from  the  orders  of  the  county  court  without  regard  to  amount. 

The  sheriff's  sureties  in  his  old  bond  continue  bound,  and,  in  order 
to  appeal,  he  must  execute  a  bond  that  he  will  perform  the  judg- 
ment of  the  court  so  there  can  not  possibly  be  any  loss. 

The  holding  in  the  opinion  that  a  circuit  judge  is  bound  by  the 
opinion  of  a  judge  of  this  court  where  the  facts  are  the  same,  leads 
to  some  very  peculiar  consequences.  If  the  circuit  court  does  what 
he  is  required  to  do,  his  judgment  can  not  be  reversed  on  appeal; 
for  certainly  it  would  not  be  held  that  a  circuit  court  should  do  the 
vain  thing  of  entering  a  judgment  so  that  it  might  be  reversed  in 
the  Court  of  Appeals.  If  the  circuit  court  decides  as  he  is  bound  to 
decide,  his  judgment  is  right,  and  can  not  be  reversed  by  this  court; 
but  certainly  the  court  does  not  mean  that  the  opinion  of  one  judge 
of  this  court  would  be  binding  upon  this  court,  if  the  case,  in  the  re- 
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gular  course  of  events,  reaches  this  court.  The  rule  has  heretofore 
been  that  all  decisions  of  the  court  on  interlocutory  motions  were 
subject  to  be  changed  by  the  court  in  entering  a  final  Judgment.  Thus 
is  has  been  held  that  if  the  court  sustains  or  dissolves  an  Injunction, 
he  may,  when  he  comes  to  enter  his  final  judgment,  disregard  his 
order  entered  on  the  injunction;  although  made  on  a  motion  to  dis- 
solve the  injunction  on  the  whole  case.  The  order  of  a  judge  of  this 
court  in  dissolving  an  Injunction  granted  by  a  circuit  court,  is  of  no 
i  more  authority  than  a  similar  order  made  in  the  first  place  by  the 

!  circuit  court.    The  circuit  judge  may  not,  in  that  action  by  an  inter- 

locutory order,  disregard  the  order  of  a  judge  of  this  court;  but  when 
he  comes  to  enter  his  final  judgment,  this  interlocutory  order  is  no 
more  binding   on   him   than   any  other   interlocutory  order  made  in 
the  case.     (Matthews  v.  Rogers,  21  Ky.  liaw  Rep.,  J>05.) 
For  these  reasons  I  dissent  from  the  opinion  of  the  court. 
Judge  Nunn  and  Judge  Settle  concur  in  this  dissent. 


McGLONE,   SHERIFF,   &c.  v.   WOMACK,   &c. 

(Filed  June  17,  1908— To  be  reported.) 

James  Breathitt,  J.  S.  Morris,  N.  B.  Hays,  C.  H.  Morris  and  Hazel- 
rigg,  Chenault  &  Hazelrigg  for  appellant. 

Jas.  Andrew  Scott  and  W.  C.  Marshall  for  appellees. 

Appeal  from  Carter  Circuit  Court. 

Chief  Justice  O'Rear  delivered  the  following  dissenting  opinion: 

While  admitting  the  scope  of  the  police  power  in  the  State  to 
regulate  'the  ownership  and  control  of  property  within  its  borders 
so  as  to  minimize  the  injuries  that  may  be  inflicted  on  others  because 
of  the  predatory  nature  of  the  property,  still  I  am  unable  to  go  as  far 
as  the  majority  opinion  does  in  this  case.  One  man's  property  may 
need  regulation  for  the  public  safety,  but  that  is  far  from  meaaiing 
that  it  may  be  taken  from  him  and  given  to  somebody  else.  Ad- 
mitting that  the  Legislature  has  the  power  to  impose  a  tax  upon 
dogs  as  a  police  regulation,  the  tax  can  not  be  imposed.  In  my  Judg- 
ment, for  the  benefit  of  a  few  persons,  or  for  any  speci^aj  cl&ss  of  per- 
sons, for  the  State  is  as  powerless  to  take  one  citizen's  property  and 
confer  it  upon  another,  under  the  guise  of  police  regulation, 
as  it  is  under  the  tax  regulation.  B  y  whatever  name  you 
call  the  act  it  is  the  siame,  if  the  inevitable  result  is  the 
same.  It  will  not  be  maintained  that  a  tax  could  be  levied 
upon  sheep,  and  the  sum  realized  given  over  to  those  who 
raise  horses  alone,  upon  the  idea  that  the  horse-raising  indiuftry 
was  of  more  benefit  to  the  Sttate  than  sheep  husbandry.  Nor  would 
the  fact  that  the  State  could  appropriate  its  general  revenues  to  fairs 
at  which  hoorses  alone  were  exhibited,  as  a  means  of  stimulating  an 
enterprise  that  would  be  beneficial  to  the  whole  State,  affect  tite 
question,  in  my  opinion.  Dogs  are  personal  property.  (Sestion  G6, 
Kentucky  Statutes;  Commonwealth  v.  Hazelwood,  84  Ky.,  681;  8 
Ky.  Law  Rep.,  586.)  The  State  may  regulate  their  ownersWp,  as  it 
may  any  other  property;  but  I  deny  that  it  can  regulate  the  owner^iip 
so  'IS  to  confer  the  sole  benefit  directly  and  exclusively  upon  any 
other  clase  of  property.  Nor  can  the  fact  that  one  class  of  property 
sometimes  preys  upon  another  class  justify  such  legislation.  Hogs 
are  also  a  danger  to  other  property.  They  may  break  into  fields  of 
corn   and  other   grain    and   destroy   them.    Consequently,   the  State 
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may  regulate  the  ownership  of  hogs,  by  requiring  them  to  be  kept 
up  by  their  owners;  and  may  impose  a  liability  on  such  owners  for 
their  depredation;  but  has  the  State  the  power  to  impose  a  license 
tax  on  hogs  for  the  benefit  of  all  who  raise  com,  or  even  of  those 
engaged  in  raising  corn  w'ho  suffer  damage  by  breachy  hogs?  The 
Imprsitlon  of  a  tax  upon  a  class  of  property  is  to  that  extent  the 
taking  of  that  much  of  the  property  taxed,  whether  the  tax  be  tor 
revenue  or  for  police  regulation.  And  whether  one  or  the  other,  It 
must  be  for  the  public.  The  exercise  of  every  power  of  government  is 
necesarily  for  the  public.  Hence,  private  property  can  not  be  taken 
by  the  govemmet  for  any  other  than  a  public  use.  The  exercise  of 
the  police  power  is  as  subject  to  this  overruling  principle  of  our 
government  as  is  any  other  governmental  power.  When  the  Legis- 
lature exercises  its  power  of  police  regulation  of  the  ownership  o* 
dogs,  as  it  may  do,  it  must  exercise  It  in  behalf  of  the  whole  public, 
but  has  not  the  power  to  do  so  for  the  exclusive  benefit  of  a  special 
OP  favored  class.  If  the  principle  be  admitted  that  the  only  test  of 
such  legislation  is  whether  it  is  within  the  police  power  to  regulate 
the  ownershp  of  a  particular  species  of  property,  no  matter  what 
may  be  done  with  the  proceeds  of  the  license  fees  collected  by  vir- 
tue of  such  s-tatute,  then  it  would  be  competent  for  the  Legislature 
to  bestow  that  much  of  the  citizens'  property  upon  any  object  whloh 
the  Legislature  miglit  choose.  I  think  that  all  such  legisration  is 
subject  to  two  'tests:  First,  is  the  subject  one  wiblch  the  State,  under 
the  police  power,  miay  regulate;  second,  if  it  is,  is  the  regulation  im- 
posed for  the  benefit  of  the  public,  i.  e.,  does  the  public  receive  the 
benefit?  Not  indirectly,  but  directly.  Pot  it  may  be  assumed  that 
the  public  is,  in  a  sense,  benefited  by  every  industry  carried  on  in 
the  State,  which  adds  to  the  sum  of  the  wealth,  or  cantributes  to  the 
happiness  of  any  of  its  citizens.  The  State  has  not  the  power  to  tax 
one  class  of  property  and  give  the  proceeds  directly  to  owners  of  an- 
other class,  upon  the  idei  that  the  latter  contribute  more  to  the  good 
of  society.  I  submit  that  the  St):te  could  not  levy  a  tax,  or  appropriate 
money  oift  of  the  treasury  (which  is  the  same  thing)  for  the  benefit 
o*  unfortunate  sheep  owners  who  had  lost  their  sheep  by  ravages  of 
d:>gs  or  disease;  njor  for  one  any  more  than  for  the  other.  Nor  does 
tbe  State  propose  to  do  so  in  this  legislation,  it  is  attempting  to 
compel  all  men  who  own  dogs  to  pay  to  those  who  own  sheep  the 
l"ss  sustained  by  the  latter  from  some  of  the  dogs  of  some  ctf  the 
former.  It  visits  vicariously  a  penalty  which  same  ought  to  bear,  upon 
mi^ny  nowise  responsible  for  it,  merely  because  it  is  difficult  to  say 
who  ought  rightfully  to  bear  it.  The  real  effect  of  the  statute  is  to 
make  all  of  otie  class  of  property  holders  pay  the  losses  incurred  in  a 
private  business  by  another  class,  beoause  this  loss  has  been  occa- 
sioned by  the  property  of  some  of  the  first  class.  I  do  not  believe 
such  legislation  is  a  valid  exercise  of  the  police  power.  We  all 
recognize  that  sheep  ihusbandry  is  a  business  of  great  value  to  the 
State.  It  may  be  admitted  that  the  ownership  of  dogs  is  of  doubtful 
value.  The  interests  of  the  former,  as  weighed  against  the  latter, 
may  overwhelmingly  preponderate  from  an  economic  standpoint. 
Notwithstanding  all  which,  the  principle  of  the  law  must  be  the  same. 
It  is  unsife  to  allow  mere  utilitarianism  to  bear  down  those  safe- 
guards of  the  citizens'  rights— those  checks  imposed  by  the  people 
in  their  Constitution  against  the  power  of  the  majority  and  in  favor 
of  the  individual,  that  wlhich  gives,  if  anything  gives,  one  man  a  right 
safe  from  the  encroachment  of  all  otiher  men;  that  which  recognizes 
the  supreme  right  of  Individual  taste  and  judgment  In-  the  matter  of 
acQuirlng  property  and  in  the  pursuit  of  happiness.  The  legislation 
liere  involved  makes  a  breach,  I  fear,  in  the  dyke  of  the  people's 

vol.  33  —55 
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liberties — makes  one  class  of  people  contribute  to  the  business  suc> 
cess  of  another  class  by  the  fi<at  of  government  without  any  direct 
benefit  received  by  the  former. 

Hence,  I  feel  constrained  to  dissent  from  the  opinion  delivered  by 
the  ccmrt  in  this  case. 

Judges  Nunn  and  Carroll  concur  in  this  dissent. 


SOMERSET    WATER.    LIGHT    &    TRACTION    CO.    v.   HYDH. 
(Piled  June   20,   1908— To  be  reported.) 

1.  Injunctions — Granting  or  Refusing — Discretion  of  Court — ^The 
granting  or  refusing  of  an  injunction  depends  upon  the  facts  of  each 
particular  case  and  rests  in  the  sound  discretion  of  the  court. 

2.  Same — Public  Interest — Public  Inconvenience — Consideration — 
Where  the  interests  of  the  public  are  to  be  taken  into  consideration 
by  the  court  and  when  the  issuance  of  an  inlunctiOQ  will  cause  ser- 
ious public  inconvenience  or  loss  without  a  correspondingly  great 
advantage  to  the  complainant,  no  Injunction  should  be  granted. 

3.  Same — Interests  of  Complainant — Where  an  injunction  would 
have  the  eftect  of  greatly  injuring  or  inconveniencing  the  public 
it  may  be  refused  even  though  as  against  the  defendant,  the  com- 
plainant would  be  entitled   to  its  issuance. 

4.  Application  to  Close  Sewer — Long  Continuance — Absence  of  Com- 
plaint— Damages  Ascertainable — ^Refusal  of  Injunction — iWhere  it  is 
made  to  appear  that  a  sewer  in  a  city  had  been,  constructed  for  many 
years  with  the  consent  of  the  then  owner  of  the  property,  that  it 
was  afterwards  extended  at  the  request  of  one  of  the  joint  owners 
of  t'le  property;  that  many  years  elapsed  without  any  action  look- 
ing to  its  abatement  being  taken,  that  its  discontinuance  would  work 
a  great  hardship  upon  a  large  portion  of  the  public  in  the  city  and 
would  be  a  menace  to  the  health  of  the  inhabitants;  that  the  in- 
jury to  the  plaint ifPs  is  of  a  permanent  character  for  which  she 
may,  in  one  action,  recover  for  all  damages  past  and  present,  the 
injunction   sought  was  properly  refused  by  the  court. 

O.  H.  Waddle  &  Son  for  appellant. 
Sharp  &  Cooper  for  appellee. 
Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  revers- 
ing. 

This  is  an  action  on  the  part  of  appellee,  Mattie  T.  Hyde,  wherein 
she  seeks  a  mandatory  injunction  requiring  appellant  to  abate  a  nui- 
sance caused  by  the  discharge  of  sewage  on  appellee's  premises, 
through  pipes  constructed  and  maintained  by  appellant.  The  in- 
jimction  was  granted  by  the  trial  court,  and  from  that  judgment 
the  Somerset  Water,  Light  &  Traction  Company  prosecutes  this 
appeal. 

The  facts,  briefly,  are  as  follows:  A  number  of  years  ago  cer- 
tain citizens  of  Somerset  formed  a  company  for  the  purpose  of  con- 
structing a  sewer  for  the  drainage  of  the  principal  business  portion 
of  the  city.  The  sewerage  system  so  constructed  finally  became 
the  property  of  the  Somerset  Water,  Light  &  Traction  Company. 
?nd  this  company  is  now  operating  the  same.  The  system  drains 
the  principal  hotel  of  Somerset,  the  courthouse,  jail,  Somerset  Sani- 
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tarium,  other  public  buildings,  and  a  few  of  the  principal  business 
houses  of  the  central  portion  of  the  city.  At  the  time  it  was  con- 
structed, an  arrangement  was  made  between  the  Somerset  Water 
Company  and  the  city,  whereby  the  water  company  was  authorized 
and  agreed  to  construct  a  system  of  sewerage  that  would  accommo- 
date the  central  portion  of  the  city.  The  agreement  provided  that 
the  sewer  sihould  be  constructed  exclusively  by  and  at  the  cost 
of  the  Somerset  Water  Company,  and  that  those  of  the  inhabitants 
of  the  town  who  desired  to  connect  therewith,  should  pay  the  water 
company  such  proportionate  amount  as  would  be  reasonable  and 
fair  considering  the  cost  of  the  sewer  and  the  use  to  be  made  there- 
of. The  district  in  which  the  public  buildings  were  located,  and  to 
be  accomodated  by  the  sewer,  and,  in  fact,  a  large  portion  of  the 
city,  is  so  situated  that  the  natural  drainage  flows  into  a  large  de- 
pression of  the  earth's  surface  or  deep  hollow,  from  one  side  of 
which  flows  a  large  spring  known  as  the  "Town  Spring."  This 
spring  creates  a  branch  which  flows  southward  until  it  connects 
with  Sinking  Creek.  The  latter  creek  flows  through  the  town  and 
on  for  several  miles  until  it  empties  into  Pittman  Creek.  Pittman 
Creek  flows  into  the  Cumberland  River. 

At  tlie  time  it  was  proposed  to  construct  the  sewer,  J.  B.  Mc- 
Beath,  was  the  owner  of  a  parcel  of  ground  lying  in  the  hollow 
above  referred  to,  a  short  distance  below  the  town  spring,  and 
through  which  the  town  spring  branch  fliorwed.  The  water  com- 
pany, conceiving  that  McBeath  might  raise  some  objections  to  or 
claim  some  damage  on  account  of,  the  discharge  of  this  sewage 
into  the  branch  .lust  above  his  property,  advised  him  of  what  it  pro- 
posed to  do,  and  he  thereupon  consented  to  the  construction  of  the 
sewage  and  the  deposit  of  the  sewage  in  the  branch  above  his 
property.  The  situation  thus  remained  for  several  years,  during  which 
time  McBeath  sold  his  parcel  of  land  to  J.  E.  Toralinson  and  T. 
V.  Ferrell;  Tomlinson  being  the  father  of  appellee,  Mrs.  Hyde,  and 
holding  the  title  to  one-half  of  the  lot  as  her  trustee.  Thereafter 
Tomlinson  and  Ferrell  erected  a  number  of  small  houses  on  the 
property  in  question,  for  the  purpose  of  renting  them  to  negroes. 
After  the  erection  of  these  houses,  Ferrell,  who  was  one  of  the 
joint  owners  and  who  knew  of  the  location  and  use  of  the  sewer  before 
the  purchase  was  made,  applied  to  the  water  company  to  extend 
the  sewer  under  the  street  in  front  of  their  property  and  under  one 
of  the  houses  built  over  the  branch,  so  as  to  discharge  the  sewage 
into  the  bran<;h  below  the  building.  This  was  accordingly  done, 
and  conditions  so  remained  until  the  Somerset  Water,  Light  &  Trac- 
tion Company  purchased  the  property  of  the  Somerset  Water  Com- 
pany in  1905.  At  this  time  Ferrell  sold  and  conveyed  his  half  in- 
terest in  the  property  to  Mrs.  Hyde,  the  deed  being  made  to  Tom- 
linson as  her  trustee.  At  the, time  Mrs.  Hyde  purchased  the  prop- 
erty she  knew  of  the  locaMon  and  use  of  the  sewer.  Soon  after  her 
purchase  she  demanded  of  appellant  that  it  should  either  pay  to  her 
$1,000  in  damages  on  account  of  the  construction  and  maintenance 
of  the  sewer  as  connected  with  her  property,  or  it  should  discontinue 
the  use  of  the  sewer  altogether.  Appellant  declining  to  accede  to  her 
proposition,   she   Instituted  this   acticm. 

The  evidence  shows  that  the  natural  flow  of  sewage  is  towards 
the  point  where  appellee's  property  is  located.  It  would  be  prac- 
tically impossible  to  construct  a  sewerage  system  that  would  drain 
in  any  other  direction.  While  it  Is  true,  that  by  far  the  greater 
portion  of  the  inhabitants  of  Somerset  use  cesspools,  constructed 
on  their  premises,  and  that  the  "sewiage  system  in  question  covers 
only  a  small  portion  of  the  thickly  populated  part  of  the  businesfl 
district  of  the  city,  it  appears  from  the  evidence  of  several  reputable 
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physicians,  that  the  discontinuance  of  the  sewerage  system  would 
work  great  hardship,  annoyance  and  inconvenience,  upon  those  oc- 
cupying the  hospital,  public  buildings  and  principal  business  houses^ 
as  well  as  constitute  a  menace  to  the  public  health.  A  cesspool 
may  be  constructed  upon  the  premises  of  a  residence,  but  in  the  case 
of  a  public  or  other  building,  occupied  by  a  large  number  of  persons, 
such  cesspool  would  fill  up  very  rapidly  and  become  injurious  to 
the  health  of  the  occupants. 

While  Mrs.  Hyde  claims  that  she  did  not  know  of  the  location 
and  use  of  the  sew^er  at  the  time  she  and  T.  V.  Ferrell  originally 
purchased  the  property,  it  is,  nevertheless,  true,  that  Ferrell,  who 
jointly  owned  the  property  with  her,  did  know  of  such  location 
and  use.  Furthermore,  she  admits  that,  after  owning  the  property 
for  a  period  of  three  years,  she  did  learn  of  the  fact  that  the  sewer 
was  located  and  deposlved  sewage  upon  her  property.  At  the  time 
of  the  institution  of  the  suit  she  and  Ferrell  had  owned  the  prop- 
erty for  about  seven  years.  Thus,  it  will  be  seen  that,  during  a 
period  of  about  four  years,  she  failed  fo  apply  to  the  courts  for 
any  relief.  The  evidence  further  shows  that  the  construction  of  a 
sewer  pipe  through  appellee's  premises,  and  the  deposit  of  the 
sewage  thereon,  is  offensive  in  the  extreme  and  constitutes  a 
nuisance. 

It  can  not  be  doubted,  that,  in  inany  instances  where  municipal 
corporations  discharge,  or  assist  the  discharge  of  sewage,  direct- 
ly on  to  private  land,  from  the  outlet  of  a  permanent  sewer  without 
having  acquired  the  right  so  to  do,  the  owner  is  entitled  to  restrain 
the  injury  committed,  by  the  judgment  of  a  court  of  equity,  and  is 
not  confined  to  a  recovery  of  his  damage  in  actions  of  trespass. 
(Beach  v.  City  of  Elusyra,  22  Hun.,  158;  Chapman  v.  City  of  Rochester, 
110  N.  Y.,  273;  Stoddard  v.  Village  of  Saratoga  Springs,  127  N.  Y.. 
261;  Story's  Equity  Jurisprudence,  section  928.)  In  all  such  cases, 
however,  the  injury  must  be  irreparable  and  such  rs  can  not  be 
compensated  for  in  damages.  (Palestine  Building  Association  v. 
Minor,  &c.,  27  Ky.  Law  Rep,,  781.)  After  all,  the  granting  or  refus- 
ing of  an  injunction  depends  upon  the  facts  of  each  particular  case, 
and  rests  in  the  sound  discretion  of  the  court.  (City  of  Logansport  v. 
Uhl,  99  Ind.,  531.)  Where  the  interests  of  the  public  are  to  be  taken 
into  consideration  by  the  court,  and  when  the  issuance  of  an  in- 
junction will  cause  serious  public  inconvenience  or  loss  without  a 
correspondingly  great  advantage  to  the  complainant,  no  injunction 
will  be  granted.  If  the  injunction  would  have  the  effect  of  greatly 
injuring  or  inconveniencing  the  public,  It  may  be  refused  even 
though  as  against  the  defendant  the  complainant  would  be  entitled 
to  its  issuance.  The  doctrine  has  been  applied  where  the  issuance 
of  the  injunction  csKed  would  result  in  cutting  off  the  public  water- 
supply,  or  the  supply  of  electricity  for  lights  and  power,  or  where 
It  would  deprive  the  public  of  a  necessary  highway,  or  prevent  the 
necessary  discharge  of  sewage  or  interfere  with  the  public  system 
of  taxation.  (22  Cyc,  784.)  In  the  case  of  Louisville  &  Nashville 
Railroad  Co.  v.  Smith,  Ac,  25  Ky.  I^aw  Rep.,  1459,  this  court  said: 
"An  injunction  ought  not  to  be  granted  where  the  benefit  secured  by 
the  party  applying  therefor  is  comparatively  small,  whilst  it  will 
operate  oppressively  and  to  the  great  annoyaace  and  injury 
of  the  other  party  and  to  the  public,  unless  the  wrong  complahied  of 
was  so  wanton  and  unprovoked  as  to  properly  deprive  the  wrong- 
doer of   all   consideration   for   its   injurious   consequences." 

And  citing  with  approval  the  case  of  Stanford  Water,  Light  & 
Ice  Co.  V.  Murphy,  20  Ky.  Law  Rep.,  2001,  which  was  an  action  to 
obtain  an  injunction  to  prevent  the  diversion  of  water  from  Its  nat- 
ural channel,  to  the  Injury  of  plaintiff,  and  wherein  it  was  said:  "If 
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the  appellants'  damage  is  clearly  shown  to  be  caused  by  the  ap- 
pellee, still,  we  think  there  is  an  ample  legal  remedy,  and  this  great 
public  benefit  should  not  be  crippled  or  hindered,  unless  it  be  absolute- 
ly necessary  to  protect  appellants'  rights."  In  the  recent  case  of 
Devou  V.  Pence,  &c.,  32  Ky.  Law  Rep.,  697,  this  court  said:  "The 
trial  court  was  warranted  in  refusing  to  grant  the  injunction.  Be- 
sides the  injury  or  damage  which  will  result  to  appellant  can  be 
eatlly  ascertained,  as  the  property  is  real  estate.  The  value  of 
this  real  estate  before  the  construction  of  this  sewer,  and  its  value 
fri£cr  the  construction  of  it,  can  be  as  easily  ascertained  as  can  be 
any  other  damage  lo  real  estate.  Nor  is  this  such  an  injury  as  would 
require  a  niultIoij)licIty  of  suits.  This  sewer,  by  its  construction, 
will  necessarily  empty  all  of  the  water  which  passed  through  it  upon 
appellant's  property,  and  the  damage  to  her  property  is,  therefore, 
of  a  peimanent  nature,  and  is  easily  ascertained.  As  the  injury 
to  appellant's  property  is  not  an  irreparable  one,  but  one  for  which 
th?  damages  can  bo  ai^certained,  and  appellees  are  solvent,  she  was 
not   entitled   to   the   relief   sought." 

Furthermore,  this  court  has  held  that  an  injury  to  property,  such 
as  the  facts  of  this  case  show,  that  appellee's  property  has  sustained, 
is  of  a  permanent  nsitare,  and  the  party  whose  property  is  so  injured 
may,  in  on<.  action,  sue  end  recover  for  all  damages,  past  and  present. 
(City  of  l\jadisouville  v.  Hardman,  29  Ky.  Law  Rep.,  253.) 

In  view  of  tlu>  particular  facts  of  this  case,  wherein  it  is  made  to 
appear  that  the  se.wer  in  question  was  constructed  many  years  ago, 
with  the  content  of  the  then  •  owner  of  the  property;  that 
It  was  afterward  extended  upon  the  request  of  one  of  the 
joint  owners  of  the  property;  that  several  years  elapsed  with- 
out any  action  looking  to  the  abatement  of  the  nuisance  being 
taken;  that  the  discontinuance  of  the  sewer  would  work  a 
great  hardship  upon  a  large  portion  of  the  public  in  the  city 
of  Pomenret.  and  would  prove  a  great  menace  to  the  health  of  its 
inhabitants:  that  the  Injury  to  appellee's  property  is  of  a  perma- 
nent character,  and  she  may,  in  one  action,  recover  for  all  damages, 
past  and  present,  and  will  not  be  required  to  go  the  trouble  of  bring- 
ing a  number  of  suits,  we  are  of  opinion  that  appellee  was  not  en- 
titled to  an  injunction.  TTpon  the  return  of  the  case  the  court  will 
imparel  a  jury  and  submit  to  it  the  question  of  the  extent  of  the 
dau^.ages  to  appellee's  piioperty. 

For  the  reasons  given,  the  judgment  is  reversed  and  cause  re- 
manded, for  proceedings  consistent  with  this  opinion. 


THE   NEW  GALT    HOUSE   CO.   v.    CITY   OF   LOUISVILLE. 

(Filed    .June    20,    1908— To    be    reported  ) 

Hotels  —  Restaurants  —  License  — Tax  Required — Changed  From 
"American  Plan"  tc  "European  Plan"— Liability  to  Double  Tax- 
Under  the  statute  requiring  flrst-class  hotels  to  pay  a  license  of  $150 
p^r  year,  anl  a  like  tax  on  all  restaurants  or  eating  houses  where  the 
yearly  sales  amount  to  $50,000,  the  fact  that  a  first-class  hotel  chang- 
ed its  plan  of  serving  meals  from  the  "American  Plan"  to  the 
"European  Plan"  w^ould  not  make  it  amenable  to  a  license  tax  of 
$150  for  the  hotel  and  separate  tax  of  $150  for  keeping  a  restaurant, 
where  all  the  meals  are  served  from  the  same  table. 

Henry  W.  Sanders  for  appellant. 

A.  E.  Richards  and  Elmer  C.  Underwood  for  appellee. 
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Appeal  from  Jefferson  Circuit  Court,  Criminal  Division. 
Opinion  of  the  court  by  Judge  Barker,  reversing. 

The  appellant.  The  New  Gait  House  Company,  and  its  predecessors 
have   for   many   years   conducted   a  hotel   in  the   city  of  Louisville 
!  known  as  the  Gait  House.    Formerly  this  hotel   was  conducted  on 

what  is  called  the  "American  Plan;"  that  is,  meals  were  provided 

at  regular  hours  for  its  patrons  who  paid  a  stipulated  sum  per  day, 

I  which  included  both  meals  and  room  rent.  Some  time  prior  to  this 

litigation,  the  management  of  the  hotel  changed  the  manner  of  con- 
ducting it  from  the  "American  Plan"  to  what  is  known  as  the  Buro- 
peiin  Plan;"  the  difference  being  simply,  in  the  fact  that  under 
the  latter  the  guests  patronize  the  hotel  table  or  not,  as  they  please, 
and.  when  they  do  so,  pay  for  what  they  order.  The  proprietors 
of  the  hotel  in  question,  have  always  paid  a  hotel  license,  but  the 
city,  after  the  change  in  the  management  above  mentioned,  conceiv- 
ing that  the  appellant  was  conducting  and  operating  a  restaurant 
in  addition  to  the  hotel,  demanded  an  additional  license  for  the 
operation  of  the  former.  This  being  refused,  an  ordinance  warrant 
was  sued  out  with  the  result  that  the  appellant  wa^  fined  sixty 
dollars  in  the  circuit  court;  and  of  this  Judgment  it  now  complains. 

There  is  no  contrariety  whatever  about  the  facts  of  the  case. 
The  appellant  has  paid  the  hotel  license  of  one  hundred  and  fifty 
dollars  for  the  year  1907.  It  provides  no  table  or  meals  for  its 
guests  other  than  the  restaurant  In  question,  and  any  person,  whether 
he  be  a  lodger  or  not,  may  visit  the  restaurant  and  obtain  such 
food  as  he  desires  upon  payment  of  the  price  charged  therefor;  and 
undoubtedly  it  is  true,  that  many  persons  who  do  not  lodge  in  the 
hotel  patronize  the  restaurant.  The  question  is,  therefore,  whether 
or  not  the  change  in  the  management  of  the  hotel  from  the  "Ameri- 
can Plan"  to  the  "Ehiropean  Plan"  authorizes  the  city  to  charge 
a  restaurant  license  in  addition  to  the  hotel  license. 

Section  46  of  the  license  ordinance  of  the  City  of  Louisville,  relat- 
ing to  the  subject  in  hand,  is  as  follows: 

"Every  person,  firm  or  corporation  operating  or  conducting  a 
tavern,  hotel  •  •  •  in  the  city  of  Louisville  shall  pay  a  year- 
ly license  as  follows: 

"First-class.  One  having  one  hundred  and  fifty  rooms  or  over, 
one  hundred  and  fifty  dollars  per  year.  (Remainder  of  grading  omit- 
ted.)" 

Section  37  of  the  ordinance  is  as  follows: 

"Every  place  where  food  or  refreshments  of  any  kind — not  in- 
cluding spirituous,  vinous  or  malt  liquors — are  prepared  for  casual 
visitors,  and  sold  for  consumption  therein,  shall  be  deemed  a  res- 
taurant or  eating  house,  and  every  person,  firm  or  corporation  con- 
du<;ting  or  operating  any  such  place  shall  pay  a  license  as  follows: 

"All  restaurants  or  eating  houses,  wherein  the  yearly  sales  amount 
to  the  sum  of  fifty  thousand  dollars  and  over,  the  license  shall  be 
one  hundred  and  fifty  dollars  per  year.  (Remainder  of  grading  omit- 
ted.)" 

Undoubtedly,  if  the  city's  contention  is  upheld,  the  appellant  must 
pay  two  licenses  of  one  hundred  and  fifty  dollars  each.  It  may  1)6 
admitted  that,  if  the  restaurant,  as  conducted  by  appellant,  were 
separate  from  the  hotel,  the  owner  would  be  required  to  pay  a 
restauraDt  license  therefor:  but  the  question  remalne,  whether  or 
not  the  mere  change  from  the  "American  Plan"  to  the  "European 
Plan"  authorizes  the  city  to  impose  upon  the  appellant  two  licenses 
of  one  hundred  and  fifty  dollars  each — one  for  keeping  a  hotel  and 
the  other  for  operating  a  restaurant;    and  assuming  that  Cbls  may 
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be  done,  are  we  authorized  to  conclude  tbat  such  was  the  inten- 
tion of  the  municipality  when  the  ordinance  above  set  forth  was 
enacted?  We  do  not  think  such  a  deduction  is  maintainable.  It  is 
a  matter  of  common  knowledge  that  hotels  or  taverns,  whether  con- 
ducted upon  the  "American"  or  "European  Plans/'  permit  per- 
sons other  than  the  regular  guests  to  purchase  meals  whenever  de- 
sired. The  main  business,  of  course,  is  the  conducting  of  the  hotel 
or  tavern.  The  furnishing  of  meals  to  persons  other  than  the  re- 
gular guests  is  a  mere  incident  to  the  business.  This  incidental 
business  does  not  change  the  nature  of  the  regular  business,  or  im- 
pose upon  the  proprietor  a  double  license.  It  is  immaterial  whether 
the  hotel  is  conducted  on  the  "American"  or  "European  Plan."  Hotels 
as  they  are  ordinarily  conducted  (perhaps  universally  so)  furnish 
both  lodging  and  food  to  their  patrons.  Indeed,  a  hotel  could  hardly 
be  conducted,  successfully,  if  the  proprietor  did  not  afford  the  guests 
an  opportunity  to  obtain  food  within  the  building.  Some  men  might 
readily  lodge  in  a  hotel  and  secure  their  meals  at  another  place; 
but  the  general  traveling  public,  including  women  and  children, 
could  not  do  this;  and  we  may  assume  that  no  hotel  could  be  suc- 
cessfully conducted,  which  did  not  provide  food  for  its  guests.  If 
the  appellant  operated  on  the  "American  Plan,"  and,  in  addition, 
conducted  a  restaurant  in  connection  with  its  business,  there  would 
be  some  ground  to  claim  that  a  double  license  was  due.  But  it 
must  be  assumed  that,  when  the  city  imposes  upon  appellant  the 
payment  of  a  license  of  one  hundred  and  fifty  dollars  for  conducting 
a  hotel,  that  it  intends  that  it  shall  have  the  privilege^  ordinarily 
Included  in  the  business  of  the  hotel;  and  certainly,  if  this  was 
not  the  intention,  it  was  Incumbent  upon  the  city  to  declare  a  con- 
trary intention  in  clear  and  unmistakable  language.  If  appellant 
is  required  to  pay  a  restaurant  license  of  one  hundred  and  fifty 
dollars  per  annum,  then  it  will  have  paid  twice  the  sum  that  any 
other  first-class  hotel  in  the  city  of  Louisville  pays  which  simply 
conducts  a  hotel  on  the  "American  Plan."  We  do  not  feel  authorized 
to  assume  that  the  city  intended  to  segregate  the  different  parts  of 
the  business  of  keeping  a  hotel,  and  charge  a  separate  license  for 
each. 

The  conclusion  we  have  reached — that  the  city  did  not  intend,  by 
the  ordinances  untler  discussion,  to  Impose  upon  the  proprietor  of 
a  hotel,  who  had  paid  the  regular  license,  the  additional  burden  of 
a  restaurant  license,  when  that  constitutes  the  only  means  adopted 
for  furnishing  his  guests  with  food — renders  it  unnecessary  that  we 
should  discuss  or  decide  whether  or  not,  under  the  charter,  the  city 
has  the  power  to  separate  the  different  parts  of  the  hotel  business 
and  charge  a  license  for  each;  and,  therefore,  this  question  is  not 
decided.  We  simply  hold  that,  putting  a  reasonable  and  just  con- 
struction upon  the  ordinance  under  consideration,  the  appellant  is 
not  required  to  pay  the  additional  license  under  the  facts  as  de- 
veloped in  this  record. 

Judgment  reversed,  with  directions   to  dismiss  the   warrant 


JAMES,  AUDITOR  v.  HELM. 

(Filed  June  20,   1908— To   be  reported.) 

1.  Special  Counsel — Employment  by  Governor — Assisting  County 
Attorney — Refusal  of  Commonwealth  Attorney  to  Act — Compensa- 
tion Recoverable — Section  118,  Ky.  Stats.,  provides  that  theGrover- 
nor  may  employ  counsel  to  assist  the  Commonwealth's  attorney  in 
civil  cases,  the  fees  to  be  paid  out  of  the  State  treasury,  upon  a 
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voucher  signed  by  the  Governor.  Section  127  provides  that,  in 
the  absence  of  the  Commonwealth's  attorney,  the  county  attorney 
shall  attend  to  all  the  Commonwealth's  business  in  circuit  court. 
Where,  upon  the  application  of  many  good  citizens  of  the  city  the 
Governor  was  urged  to  enforce  the  Sunday  closing  law  in  the  city 
of  Louisville,  he  called  upoil  the  Commonwealth's  attorney  to  en- 
force the  law,  who  declined  to  do  so  and  the  county  attorney  offered 
to  do  so  with  the  assistance  of  employed  counsel,  the  Governor  haii 
a  right  to  employ  a  competent  attorney  to  assist  the  county  attor- 
ney in  enforcing  said  law  and  agree  with  him  for  comx>ensation 
therefor. 

2.  Enforcement  of  Law — Duty  of  Governor — It  is  the  policy  of 
the  Commonwealth  to  see  that  the  laws  are  enforced  and  this  is 
the  proper  duty  of  the  executive  who  acts  through  officials  subor- 
dinate   to    himself. 

3.  Same — The  primary  object  of  the  statute  in  authorizing  spe- 
cial counsel  is  to  see  that  the  State's  interests  are  properly  looked 
after,  and  in  the  management  of  the  State's  civil  suits,  the  county 
attorney,  in  the  absence  of  the  Commonwealth's  attorney  is  clothed 
with  all  his  authority,  and  to  say  that  the  governor  can  employ 
special  counsel  to  assist  the  latter  and  not  the  former,  would  place 
It  in  the  power  of  the  Commonwealth's  attorney  in  declining  to 
act,  to  prevent  the  employment  of  special  counsel,  no  matter  how 
urgent  the  need  therefor  might  be. 

4.  Public  Offenses — Statutory  Provisions — Construction — Section 
11,  of  the  Criminal  Code,  provides  that  "public  offenses  of  which 
the  only  punishment  is  a  fine,  may  be  prosecuted  by  a  penal  action 
in  the  name  of  the  Commonwealth  *  *  ♦  which  trials  are  re^ 
gulated  by  the  Code  of  Practice  in  civil  actions."  Section  118,  Ken- 
tucky Statutes,  expressly  authorizes  the  employment  of  counsel  in 
civil  actions.  Where  a  statute  is  capable  of  two  constructions,  one 
of  which  is  calculated  to  defeat  the  ends  of  justice  and  the  other 
would  be  in  furtherance  thereof,  the  latter  will  be  adopted. 

5.  Question  Involved — The  importance  of  litigation  to  the  State  can 
not  be  measured  by  the  amount  involved  in  the  controversy;  espe- 
cially is  this  true  where  the  State  is  fighting  to  enforce  a  principle 
rather  than  making  an  effort  to  recover  money. 

6.  Action  for  Penalty— Civil  Code  Controls— In  a  proceeding  where 
a  penalty  only  is  sought  to  be  recovered  the  action  is  civil  and  is 
tried  according  to  the  Civil  Code,  although  no  answer,  other  than  the 
plea  of  "not  guilty,"  is  required  of  the  defendant. 

7.  Commonwealth — Anomalous  Position — Eftiforclng  Law — Civil 
Actions — The  Commonwealth  in  this  case,  occupies  an  anomalous  posi- 
tion. She  elected  to  proceed  against  the  violators  of  the  Sunday 
closing  law,  by  civil  suits,  and  the  Governor,  believing  that  the 
best  interests  of  the  State  demanded  that  special  counsel  be  employ- 
ed to  assist  in  their  prosecution,  arranged  with  appellee  to  render 
the  Commonwealth  certain  service.  Under  his  employment  he  ren- 
dered valuable  service.  Now,  when  he  asks  for  his  compensation,  he 
is  met  with  the  answer  that,  although  he  was  employed  to  bring 
civil  suits  and  did  so,  that  the  suits  were  not  in  fact  civil.  In  our 
opinion  the  suits  instituted  by  appellee  were  civil  suits  and  the 
Governor  acted  within  the  scope  of  his  authority  under  section  118, 
of  the  Kentucky  Statutes,  and  the  judgment  of  the  lower  court  en- 
forcing the   contract   is  affirmed. 

James  Breathitt  for  appellant. 

Helm  Bruce  and  Alex.  P.  Humphrey  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 
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Opinion  of  the  court  by  Judge  liassing,  affirming. 

This  litigation  grows  out  of  the  efforts  of  Governor  J.  C.  W.  Beck- 
ham, to  have  the  Sunday  closing  law  enforced  in  the  city  of  Louis- 
ville. In  the  early  part  of  1906,  an  effort  was  made  to  have  the 
statute,  which  required  all  saloons  to  be  kept  closed  on  Sunday, 
enforced.  Prosecutions  were  instituted  in  the  criminal  branch  of  the 
Jefferson  Circuit  Court,  and  in  the  Police  Court  of  the  city  of  Louis- 
ville, under  section  1303,  of  the  Kentucky  Statutes.  Those  tried 
under  these  prosecutions,  upon  one  ground  or  another,  escaped  pun- 
ishment, and  the  violations  of  the  Sunday  closing  law  by  the  saloon- 
keepers, continued.  In  May,  1906,  a  suit  was  Instituted  in  this 
court  by  Paul  Barth,  Mayor,  against  John  McCann,  Judge  of  the 
City  Police  Court,  wherein  the  mayor  sought  to  have  the  judge  of 
the  Police  Court  directed  by  a  writ  of  mandamus,  to  try  the  violators 
of  the  Sunday  closing  law.  This  suit  resulted  in  a  decision  of  this 
court,  construing  section  1303,  of  the  Kentucky  Statutes,  which  is 
to  be  found  in  29  Ky.Law  Rep.,  page  707.  For  a  short  time  after 
this  opinion  was  delivered,  it  appears  that  the  saloon-keepers  observ- 
ed the  law  and  the  saloons  remained  closed  on  Sundays,  but  about 
the  first  of  August,  thereafter,  many  saloon-keepers  openly  refused 
to  observe  the  law,  and  kept  their  places  of  business  open  on  Sxm- 
day,  and  were  guilty  of  selling  liquors  on  that  day  as  on  other  days. 

It  is  alleged  that  evidence  of  these  violations  were  presented  to 
the  grand  jury,  but  no  indictments  were  returned;  that  when  war- 
rants were  issued  for  the  offenders  and  returned  to  the  police  court, 
the  judge  thereof  held  that  the  Commonwealth  must  show  that 
the  saloon-keepers  actually  sold  liquors  on  Sunday  by  the  evidence 
of  those  who  drank;  that  appearances  were  deceiving,  and  it  was 
not  enough  for  the  prosecuting  witness  to  swear  that  he  saw  drinks 
served  which  looked  like  beer,  whisky,  &c.  It  also  appears  that  the 
police  judge,  during  this  time,  refused  to  accept  the  testimony  of 
police  officers  or  detectives,  on  the  ground  that  they  were  paid  and 
unworthy  of  belief.  Under  this  condition  of  affairs  maTy  of  the 
citizens  appealed  to  the  Governor  for  assistance  and  in  compliance 
with  their  request,  the  Governor  called  upon  the  Commonwealth's 
attorney  and  requested  him  to  enforce  the  law.  The  Commonwealth's 
attorney  responded  that  he  stood  ready  and  willing  to  prosecute  any 
saloon-keeper  for  violating  the  Sunday  closing  law,  who  might  be 
indicted  by  the  grand  jury.  As  this  means  of  reaching  the  offenders 
had  proven  futile,  the  Governor  urged  the  Commonwealth's  attorney 
to  proceed  against  the  saloon-keepers,  who  violated  the  law,  under 
section  11,  of  the  Criminal  Code.  This  the  Commonwealth's  attor- 
ney declined  to  do,  for  the  reason  that  he  did  not  believe  this  was 
the  proper  mode  of  procedure.  Upon  being  further  urged  to  take 
this  step,  he  stated  that  while  he  was  unwilling  to  institute  penal 
actions  himself,  against  violators  of  the  Sunday  closing  law,  he 
would  not  object  to  such  steps  being  taken  by  the  county  attorney, 
and  that  he  would  not  interfere  In  the  event  that  the  county  attor- 
ney, and  any  special  counsel  employed  by  the  Governor  on  behalf 
of  the  Commonwealth,  should  proceed  against  the  violators  of  the 
Sunday  closing  law  by  penal  action.  Following  this  announcement 
on  the  part  of  the  Commonwealth's  attorney,  the  Govenw>r,  at  the 
solicitation  of  various  persons  in  the  city  of  Louisville,  interested 
in  the  enforcement  of  the  Sunday  closing  law,  selected  appellee  to 
assist  the  county  attorney  in  the  preparation  and  trial  of  the  penal 
sulti^  ngalnst  all  violators  of  the  Sunday  closing  law.  and  entered 
into  the  following  agreement  with  him: 

"That,  whereas.  In  the  opinion  of  the  Governor  of  Kentucky,  it 
is  advisible,  and  necessary,  that  special  counsel  be  employed  for  and 
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on  behalf  of  the  Commonwealth  of  Kentucky,  to  assist  the  connty 
attorney  and  other  authorities  in  the  enforcement  of  the  State  laws 
relating  to  Sunday  closing  of  saloons  and  other  places  where  spirit- 
uous, vinous  or  malt  liquors  are  or  may  be  sold  on  Sundays. 

"And,  Avhereas,  the  parties  of  the  second  part  are  willing  to  take 
such  legal  action  or  biing  such  civil  suits  as  may  be  found  expedient 
and  available  to  that  end;   therefore,  it  is  agreed, 

'That  the  second  party  shall  diligently  and  in  good  faith  assist 
the  county  attorney  and  other  local  authorities  in  the  institution 
and  prosecution  of  such  civil  suits  as  may  be  necessary  to  deter- 
mine the  questions  involved  and  such  as  may  appear  reasonably 
necessary  to  enforce  the  law.  and  therefor  shall  be  paid  for  such 
services,  upon  the  termination  of  the  case  or  cases,  the  sum  of 
five  hundred  dollars  (SHOO),  in  each  case  until  the  total  payments 
for  such  service  in  all  cases  that  may  be  brought  or  prosecuted 
amounts  to  four  thousand  dollars  (M.OOO).  But  the  fee  provided  to  be 
paid  to  the  party  of  the  second  part  shall  not  exceed  four  thousand 
dollars  ($4,000),  in  the  aggregate,  which  amount  shall  be  paid  out 
of  the  treasury  of  thr  State,  upon  proper  warrant." 

This  contract  was  signed  by  the  Governor  and  by  appellee. 

Thereafter,  uppt-llee  and  the  county  attorney  secured  evidence 
against  102  saloon-keepers  of  from  two  to  six  violations  of  the  law 
each,  and  instituted  eleven  penal  actions  in  the  Common  Pleas 
Branch  of  the  JpfterFon  Circuit  Court.  Each  action  contained  six 
paragraphs,  anil  each  paragraph  sought  to  recover  the  penal  sudei  of 
$50.  Twelve  similar  proceedings  against  other  peiisons',  contain- 
ing from  two  to  four  paragraphs  were  instituted  in  the  Jefferson 
Quarterly  Court,  and  proceedings  on  notice  for  a  fine  and  forfeiture 
of  license,  and  under  the  law  applicable  thereto,  were  instituted 
against  seven  hotel  kt^opers^  In  the  Jefferson  County  Court,  and 
thirty-five  penal  actions,  prosecutions  by  warrants  and  on  information, 
were  instituted  in  the  court  of  Irvine  Hampton,  a  justice  of  the 
peac»^$  for  Jefferson  county,  and  four  warrants  were  taken  out  in 
the  City  Police  Court  in  the  city  of  I^uisviUe,  making  a  total  of  sixty- 
nine  proceediiirs  in  court,  which  were  instituted  by  appellee  and 
the  coimty  attorney.  In  some  of  the?e  proceedings  judgments  were 
returned  and  fines  imposed.  In  the  cases  in  the  circuit  court,  the 
contention  of  appellee,  and  the  county  attorney,  that  the  saloon- 
keepers could  be  proceeded  against  for  keeping  open  on  Sunday  with- 
out proof  of  actual  sale,  was  upheld,  as  was  the  contention  of  the 
county  attorney  and  appellee,  that  the  claims  of  the  Commonwealth 
for  different  violations  could  be  joined  in  one  suit,  upon  the  ground 
that  these  actions  were  civil  in  their  nature.  Two  of  the  Common 
Pleas  judges  held  that  they  might  be  joined,  while  one  held  to  the 
contrary,  but  agreed  with  his  associates  that  the  suits  were  civil. 
and  that,  if  a  separate  suit  was  brought  in  the  quarterly  court  for 
each  violation,  an  appeal  might  be  taken  from  the  quarterly  court 
to  the  circuit  court.  These  suits,  in  the  different  courts,  were 
prosecuted  with  so  much  vigor  and  zeal  that  an  agreement  was 
reached  between  the  Retail  Liquor  Dealers  Association,  representing 
the  saloon-keepers,  on  the  one  side,  and  appellee  and  the  county 
attorney  on  the  other,  whereby  the  saloon-keepers  agreed  that  if 
the  county  attorney  and  appellee  would  not  further  prosecute  them. 
they  would  cease  violating  the  law  as  to  Sunday  closing.  This 
being  the  end  sought  to  be  accomplished  by  the  Governor  and  by 
those  citizens  of  Louisville,  who  were  seeking  to  have  the  law,  as 
to  Sunday  closing,  enforced,  the  agreement  made  by  the  Retail 
Liquor  Dealers  Association  and  the  county  attorney  was  approved 
by  the  Governor,  and  the  suits  were  accordingly  dismissed.  It  ap- 
pears from   the   pleadings  in   the  case   that  the   agreement  on  the 
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part  of  tlie  saloon-keepers  was  faithfully  carried  out,  up  to  the  time 
of  the  filing  of  this  suit,  on  the  Slat  day  of  January,  1908. 

On  November  15,  1907,  appellee  presented  his  claim  against  the 
State  to  the  Governor  for  his  fee  of  $4,000,  as  per  his  contract.  The 
claim  was  approved  by  the  Governor  and  referred  to  the  Auditor  for 
payment.  The  Auditor  refused  payment  on  the  ground  that  there 
was  no  warrant  in  law  for  the  payment  of  a  claim  of  this  character. 
Thereafter  appellee  brought  suit  against  the  Auditor  in  the  Frank- 
lin Circuit  Court,  to  compel  the  payment  of  the  fee.  The  Common- 
wealth demurred  to  his  petition,  the  demurrer  was  overruled,  the 
Commonwealth  elected  to  stand  on  its  demurrer  and  declined  to 
plead  further;  Judgment  was  entered  in  favor  of  appellee  for  the 
amount  of  his  claim,  to- wit:   $4,000,  and  the  Commonwealth  appeals. 

The  value  of  the  services  is  not  questioned,  but  the  Common- 
wealth Insists  that  the  Governor  had  no  authority  to  make  this  con- 
tract. That  the  statute  does  not  authorize  in  any  state^of  case,  the 
empIo3rment  of  special  counsel  to  assist  the  county  attorney,  but 
that  section  118,  under  which  it  is  claimed  by  appellee  that  authority 
is  given  the  Governor  to  make  such  employment,  only  authorizes 
the  appointment  by  the  Governor  of  special  counsel  to  assist  the 
Commonwealth's  attorney  in  the  prosecution  of  civil  cases  in  the 
circuit  courts  in  which  the  Commonwealth  ia  interested. 

The  Commonwealth  further  contends  that  even  if  the  Governor 
had  the  right  and  authority  to  employ  special  counsel  to  assist  the 
county  attorney  where  the  Commonwealth's  attorney  declined  to 
proceed,  still,  in  the  case  at  bar,  the  employment  was  not  authorized 
as  the  suits  were  not  civil  cases,  but  were  criminal  proceedings.  On 
the  question  of  the  Governor's  right  and  power  to  appoint  special 
counsel  to  assist  the  Commonwealth's  attorney  in  the  discharge  of 
duties  which  devolve  equally  upon  the  county  attorney  and  the 
Con^monwealth's  attorney,  the  following  sections  of  the  Kentucky 
Statutes  must  be  considered: 

Section  118,  provides: 

"It  shall  be  the  duty  of  the  Commonwealth's  attorney,  to  attend 
each  circuit  court  holden  in  his  district  and  prosecute  all  violations 
•f  the  criminal  and  penal  laws  therein  and  discharge  all  other  duties 
assigned  hiiii  by  law;  and  he  shall  also,  except  in  Frankltn^  couitty, 
attend  to  all  (ivil  cases  and  proceedings  in  the  circuit  courte  of 
Ills  district,  in  which  the  Commonwealth  is  interested,  but  in  civil 
cases,  the  Governoi  may  employ  counsel  to  assist  the  Common- 
wealth's attorney,  the  fees  of  such  counsel  to  be  paid  oat  of  the 
State  trea£ur>',  upon  a  voucher  signed  by  the  Governor."      ' 

Section  127.  regulating  the  duties  of  the  county  attorney,  provides: 

"He  shall  attend  to  the  prosecution  of  all  cases  in  his  county  in 
which  the  Commonwealth  or  the  county  is  interested  and,  when  so 
directed  by  the  county  or  fiscal  court,  institute  or  defend  and  con- 
duct actions,  motions  and  proceedings  of  every  description  before 
any  of  the  courts  of  this  Commonwealth,  in  which  the  county  is 
interested,  and  shall,  in  no  instance,  take  a  fee  or  act  as  counsel  in 
any  case  in  opposition  to  the  interests  of  the  county.  He  shall  also 
attend  the  circuit  couxts  held  in  his  county  and  aid  the  Common- 
wealth's attorney  in  all  prosecutions  therein,  and  in  the  absence 
of  an  acting  Commonwealth's  attorney,  he  shall  attend  to  all  the 
Commonwealth  s  business  in  said  courts." 

Section   135,   provides: 

"The  county  attorney  shall  not  dismiss  or  otherwise  control  any 
prosecution  or  procefding  In  the  circuit  court  when  the  Common- 
wealth's attorney,  or  the  attorney  appointed  in  his  place,  is  present, 
except  by  the  advice  and  with  the  consent  of  such  attorney." 

These  three  section.s,  when  considered  together,  clearly  charge  the 
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county  attorney  with  the  same  duties  as  the  Commonwealth's  a:- 
tomey.  When  the  latter  is  r-i^sent  in  court,  he  controls  all  suits 
or  proceedings  in  which  the  C:ommcnwealth  is  interested,  and  when 
he   is   absent,   this   duty    dovolves   upon    the   county   attorney. 

In  the  case  at  har  the  Commonwealth's  attorney  was  not  absent 
from   the  city  of  Louisville  during  the  time  that  appellee  was  em- 
ployed  as   special  coimse"    to   a&^.lsr    the  county  attorney,  so  far    as 
the   record   shows,   bu*.   he   was   absent  from   the  cases  which   were 
being  prosecuted  by  the  county   attorney  and  appellee,  and  he  was 
refusing    to    proceed    against    the    saloon-keepers    who    violated    the 
law,  by  penal  action,  and  the  management  of  these  suits  was,  so  far 
as    the    Commonwealth's    attorney   was    concerned,    left    entirely    to 
the    county    attorney    and    appellee.    In    fact,    it    appears    that    the 
Commonwealth's  attorney  consented   and  agreed,  in  advance  of  the 
employment  of  appeiloe,  that  tbc  county  attorney  might  take  charge 
of  all  Buch  ca^es  as  it  v/as  proi)o&ed  to  proceed  against  by  penal  ac- 
tion.   It  is;   the   policy   of  the   CoDimon wealth   to   see  that   the  laws 
are  enforced.    This   is   the  proper   duty  of  the   executive.     He   acts, 
of    course,    through    officials    siibcjidinate    in   power   to    himself,    and 
these,    in    turn,   frequently   act   through   others.     In   the   case   of  the 
Commonwealth's    and    county    attorney,    each    is    charged    with    the 
duty  of  lookiD.£C  after  the  business  of  the  Commonwealth  in  the  cir- 
cuit   court;    when    both   are    present,    the    management    and    control 
of  suits  is,  by  statute,  placed  in  the  Commonwealth's  attorney;    in 
his    absence,    in    the    county   attorney.     If,    for    the    purpose    of    the 
presentation  of  this  point,  it  is  admitted  that  the  suit  in  question  is 
a   civil    suit,   counsel   for  the   Commonwealth   would   admit   that   the 
Governor   would   have   a   right   to   appoint   special   counsel    to   assist 
the  Commonwealth's  attorney,  and  since,  as  by  statute,  it   is  made 
the  plain   duty  of   the   county  attorney  to  take  charge  of  the  busi- 
ness of  the  Commonwealth  in  the   circuit   courts  in  the  absence  of 
the    Commonwealth's    attorney,    we    are    clearly   of   opinion    that    if 
the  Governor  know,  at  the  time  of  making  the  appointment,  that  the 
Commonwealth's  attorney  was  absent,  or  declining  to  act,  he  could 
appoint  such  special  counsel  to  assist  the  county  attorney.     In   fact. 
in  a  case  like  the  case  at  bar,  where  the  Commonwealth's  attorney 
is  refusing  to  act,  it  would  have  been  idle  to  have  appointed  special 
counsel  to  act  with  him.    The  Commonwealth's  attorney,  not  being 
in   sympathy   with    the   plan  which   the   Governor   desired   to   set  on 
foot,  and   carry  out.  in  order  to  try  and   enforce  the  observance  of 
the  Sunday   closing   law,   he   could   not   look  to   him   for   assistance, 
but  wa«  compelled  to  seek  the  aid  of  the  county  attorney,  who  was 
in  sympathy  v/ith  the  movement,  and  who  was  willing  to  co-operate 
with  him. 

The  primary  object  of  the  statute  in  authorizing  employment  of 
speci-il  coun?-e!  at  all  is  to  see  that  the  State's  interests  are  properly 
looked  after  and  protected,  and,  as  it  is  the  duty  of  the  Common- 
wealth's attorney  to  have  charge  of  the  civil  business  of  the  Com- 
njonwcalch,  in  the  circuit  court,  the  statute  authorizing  the  employ- 
ment of  sp-ecial  counsel  to  assist  in  that  class  of  business,  referred 
only  to  Commonwealth's  attorney:  but  this  statute,  when  read  in 
connection  with  the  statute,  defining  the  duty  of  the  county  attorney, 
shows  plainly  that  the  Legislature  had  in  mind  that  the  special 
counsel,  when  so  employed,  should  assist  the  attorney  for  the  Coni- 
mouwc^alth  in  looking  after  the  State's  business.  In  fact,  so  far  as 
the  management  and  conduct  of  the  State's  civil  suits  are  concerned, 
the  county  attorney,  in  the  absence  of  the  Commonwealth's  attor- 
ney. 1:1  clothed  with  all  the  power  and  authority  of  the  Common- 
wealth's attorney,  and  to  say  that  the  Governor  may  employ  special 
counsel  to  assist  the  former  and  not  the  latter  would,  in  cases  like 
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the  ono  at  bar,  defeat  the  very  purpose  of  the  statute,  and  would 
place  it  in  the  power  of  the  Commonwealth's  attorney,  by  declining 
to  act,  to  prevent  the  employment  of  special  counsel,  no  matter 
how  urgent  the  need  therefor  might  be.  The  purpose  of  the  law- 
makers evidently  was  to  provide  for  the  employment  of  special 
counsel  in  the  conduct  of  the  Commonwealth's  civil  business,  where 
the  exigencies  of  the  case  were  such  as  to  require  it.  The  object 
of  such  employment  was  the  protection  of  the  business  of  the  State, 
rather  than  the  lendmg  of  aid  to  a  particular  man,  and  the  only 
reaFonablc  and  fair  construction  that  can  be  placed  upon  the  statute 
is  that  which  the  lower  court  evidently  placed  upon  it;  that  the 
Governor  has  authority  to  employ  special  counsel  in  civil  cases  in 
the  circuit  court,  to  assist  the  attorney  representing  the  Common- 
wealth in  stJch  cases,  be  he  Commonwealth's  attorney  or  county 
aitorn»^y. 

We  come  next  to  a  consideration  of  the  second  objection  raised 
by  the  State  to  the  allowance  of  this  claim,  which  is  that  the  suits 
which  ii  was  pi*oposed  to  prosecute  were,  while  civil  in  form,  crimi- 
nal and  not  civil  in  their  nature,  and  that,  therefore,  the  Gover- 
nor was  without  authority  to  employ  special  counsel  to  prosecute 
same     Section  11,   of   the   Criminal   Code,  provides: 

"A  i«ublic  offense,  of  which  the  only  punishment  is  a  fine,  may  be 
prosecuted  by  a  penal  action  in  the  name  of  the  Commonwealth  of 
Kentucky,  or  in  the  name  of  an  Individual  or  corporation,  if  the 
whole  fine  be  given  to  such  individual  or  corporation.  The  proceed- 
iugi-  in  penal  actions  are  regulated  by  the  Code  of  Practice  in  civil 
actions." 

And  section  92,  of  the  Civil  Code,  provides  that  actions  must  be 
brought  in  ihe  county  where  the  action,  or  some  part  of  it,  arose, 
for  tLti  recovery  of  a  fine,  penalty  or  forfeiture,  imposed  by  statute. 
It  will  be  observed  that  the  right  to  an  action  is  given  the  Com- 
monvealth,  and  that  the  Civil  Code  regulates  the  proceedings  in 
]>enal  actions.  A  penal  action  for  the  recovery  of  a  fine,  where  no 
imprisonment  can  be  imposed,  has  uniformly  been  classified  by 
courts  of  last  resort,  State  and  Federal,  as  a  civil  action  for  debt. 
Our  own  court,  in  the  case  of  Commonwealth  v.  Avery,  14  Bush, 
627,  expressly  so  held.  There  suit  had  been  brought  in  the  name 
of  the  C'  uimon wealth  to  recover  a  forfeiture  of  the  money  won  on 
an  election  bet.  The  defendant  demurred  to  the  jurisdiction  of 
the  Common  Fleas  Court,  claiming  that  the  circuit  court,  which  was 
a  court  of  criminal  jurisdiction,  alone  had  jurisdiction.  The  demurrer 
was  sustained,  and,  upon  appeal  to  this  court,  in  reversing  the  judg- 
ment of  the  lower  court,  it  was  said: 

"It  is  conceded  that  the  common  pleas  court  has  no*  criminal  or 
penal  jurisdiction,  and  whether  it  has  jurisdiction  In  this  action 
or  not.  must  depend  on  the  question  whether  it  Is  a  civil  action. 

"That  the  Legislature  may  authorize  a  civil  action  to  be  maintained 
for  thie  recovery  of  a  forfeiture  has  not  been  disputed.  The  action 
of  debt  has  always  been  esteemed  an  appropriate  action  for  the 
recovery  of  a  penalty  imposed  by  the  statute.  This  statute,  though 
not  in  name  an  action  of  debt,  is  such  in  its  nature,  and  it  is  an 
appropriate  action  for  the  recovery  of  the  alleged  forfeiture,  and  was 
within  the  jurisdiction  of  the  Jefferson  Court  of  Common  Pleas.  *  •  * 

"This  is  not  a  'criminal  prosecution,'  nor  'an  indictable  offense* 
^vithin  the  meaning  of  the  Constitution.  Betting  on  an  election  was 
never  a  crime*  or  indictable  offense  at  common  law,  nor  is  the  of- 
fense as  prescribed  by  the  statute  to  be  visited  with  any  infamous 
punic-hment,  and  it  does  not  therefore,  come  within  the  meaning 
of  the  12th  and  13th  sections  of  the  Constitution,  above  quoted,  either 
as  •  a  'criminal  prosecution'  or  as  an  'indictable  offense.* "    •    •    • 
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We  have  seen  that  the  offense  in  this  instance  is  purely  statutory, 
that  the  Legislature  having  limited  punishment  to  a  fine,  has  the 
ccMutiuitional  power  to  prescribe  that  the  punishment  should  be  in- 
fiicud  by  a  proceeding  in  a  civil  action,  or  by  an  indictment,  one  or 
both,  and   that  neither  was   dependent  upon  the  other. 

It  is  urged  that  in  the  Avery  case,  the  proceeding  was  for  the 
rect)very  of  a  forfeiture,  but,  in  that  case  the  court  dealt  with  a 
fine,  pe:  alty  or  forfeiture  alike,  when  it  held  that  the  "action  of 
debt  has  always  been  esteemed  an  appropriate  action  for  the  re- 
covery of  a  i>enalty  imposed  by  statute."  We  are  unable  to  draw 
a  distinction  between  a  penalty  imposed  for  the  violation  of  the 
Suufiay  dosing;  law  and  a  penalty  imposed  for  violating  the  statute 
against  lietting  on  an  election.  • 

In  the  case  of  the  Commonwealth  v.  Sherman,  85  Ky.,  688;  a  penal 
action  was  instituted  in  the  Common  Pleas  Court  of  Jefferson  county 
to  recover  a  fine  imposed  against  an  insurance  company  for  the 
illegal  collection  of  a  premium.  In  that  case  a  demurrer  was  sus- 
tained to  the  jurisdiction  on  the  ground  that  it  was  a  criminal  pro- 
ceeding. Upon  appeal  here,  the  case  was  reversed,  this  court  hold- 
ing that  the  common  pleas  court,  which  was  a  court  of  exclusively 
civil  jurisdiction,  had  jurisdiction  to  try  the  ca^,  as  the  action  was 
civil  and  not  criminal.  Not  only  has  our  own  court  held  a  prose- 
cution for  the  enforcement  of  a  penalty  for  the  violation  of  a  statute, 
where  no  imprisonment  is  imposed,  to  be  a  civil  action,  but  other 
jurisdictions,  as  well  have,  with  a  degree  of  uniformity  so  held.  In 
Mitchell  V.  State,  11  N.  W.,  848,  an  action  was  instituted  to  re- 
cover a  fine  for  the  sale  of  intoxicating  liquors  to  an  infant  without 
the  consent  of  his  parents.  The  point  being  raised  by  the  defend- 
ant that  the  proceedings  should  be  criminal  and  not  civil,  the  court 
said: 

"The  action  on  a  penal  suit  to  recover  money  as  a  penalty  is 
a  civil  suit." 

And,  in  the  case  of  Brophy  v.  City  of  Perth  Amboy,  44  N.  J.  L..  217. 
an  action  was  brought  to  recover  a  fine  imposed  for  a  violation  of 
a  city  ordinance,  regulating  beer  saloons,  &c.  The  ordinance  pro- 
vided for  either  a  fine  or  imprisonment,  and  in  a  civil  suit  imprison- 
ment was  enforced.  On  appeal,  the  question  was  raised  as  to 
whether  or  not  appellant  was  entitled  to  a  discharge  under  an  act 
providing  for  the  release  of  persons  imprisoned  on  civil  process. 
In  passing  upon  the  right  to  proceed  against  the  defendant  by 
civil   suit,    the   court   said: 

"Where  such  an  action  is  brought,  the  proceeding  is  civil  and  not 
criminal,  and  the  rules  of  procedure  in  civil  cases,  unless  otherwise 
provided,  are  applicable  to  it." 

In  Campbell  v.  Board  of  Pharmacy,  45  N.  J.  L.,  241.  an  action 
was  brought  to  recover  a  fine  against  a  druggist  for  not  complirlng 
with  the  law,  as  to  registering,  &c.  It  was  insisted  that  it  was  a 
criminal  proceeding,  and  that  the  defendant's  constitutional  guaran- 
ties were  being  invaded,  &c.  In  response  to  this  contention,  ihis 
court  said: 

"An  action  for  a  penalty  is  a  civil  action  as  much  so  as  an  ac- 
tion  for  money  had   and   received." 

In  the  case  of  Stearns  v.  U.  S.,  F.  C.  13,341,  in  passing  upon  a 
similar   question,   the   court   said: 

"This  was  not  a  criminal  prosecution,  but  a  civil  action  to  recover 
a  penalty  for  breach  of  a  statute.  ♦  •  •  Actions  for  penaitiee 
are  civil  actions,  both  in  form  and  substance." 

And,  in  the  case  of  U.  S.  v.  Elliott,  F.  C.  15,043,  an  inforomatioa 
in  the  nature  of  a  debt,  was  filed  by  the  United  States  to  reoorer 
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a  fine  imposed  upon  the  owner  of  a  vessel  for  falling  to  provide 
medical  stores.  The  defendant  insisted  that  it  was  a  criminal  pro- 
ceeding, and  should  be  on  information  or  indictment.  To  this  con- 
tention,   the    court    responded: 

"It  is  well  settled  that  when  pecuniary  penalties  are  affixed  by 
statute,  to  an  act  or  a  neglect,  and  there  is  no  imprisonment  pro- 
vided for,  or  other  reason  to  suppose  that  a  mere  punishment  is 
intended,  and  no  special  remedy  is  pointed  out  in  the  statute,  a  civil 
action  (fonuerly  always  debt)  will  lie  for  their  recovery,  although 
the  penalties  are  for  the  sole  use  of  the  sovereign." 

Thiis  last  opinion  was  delivered  by  Chief  Justice  Marshall,  who  was 
then  acting  as  circuit  justice. 

Section  118.  of  the  Kentucky  Statutes,  which  authorizes  the  em- 
ployment of  special  counsel,  expressly  says,  that  in  civil  actions,  they 
may  be  so  employed.  Where  a  statute  is  capable  of  two  construc- 
tions, one  of  which  would  be  calculated  to  defeat  the  ends  of  jus- 
tice, and  the  other  would  be  In  furtherance  thereof,  the  latter  will 
be  adopted.  The  importance  of  litigation  to  the  State  can  not  be 
measured  by  the  amount  Involved  in  the  controversy.  It  quite 
frequently  happening,  as  In  the  case  at  bar,  that  the  State  is  fight- 
ing for  the  enforcement  of  a  principle  rather  than  making  an  ef- 
fort to  recover  sums  of  money.  She  was  seeking  to  have  the  law 
observed,  and  the  local  authorities  having  failed  in  its  enforce- 
ment, the  Governor  was  called  upon  to  lend  his  assistance.  He  re- 
commended to  the  Commonwealth's  attorney  a  plan  which  he 
thought  would  be  effective.  His  recommendations  were  •  turned 
down.  The  plan  suggested  by  him  was  neither  approved,  nor  acted 
upon  by  the  Commonwealth's  attorney.  The  law  was  being  openly 
and  flagrantly  violated;  citizens  were  appealing  to  him  for  assistance; 
the  county  attorney  offered  to  proceed  against  the  violators  along 
the  line  suggested  by  the  Governor,  and  the  Common weaUh's  attor- 
ney, while  declining  to  act,  agreed  that  he  would  not  interfere. 
The  Governor  employed  special  counsel  and,  at  once,  set  on  foot 
the  institution  of  the  penal  actions,  as  above  set  out.  The  wisdom 
of  his  course  was  demonstrated  by  the  success  with  which  th)a 
efforts  of  the  county  attorney  and  appellee  were  attended.  The  ob- 
servance of  the  law  was  enforced,  and  it  was  cleafly  demonstrated 
that  violations  of  the  character  complained  of  could  be  stopped  by 
proceeding  against  the  offending  parties  by  civil  suits. 

But,  it  is  insisted  for  the  Commonwealth  that  because  In  civil 
suits  for  the  enforcement  of  a  penalty,  the  defendant  is  entitled  to 
certain  privileges  and  immunities,  such  as  freedom  from  giving 
evidence  against  himself,  the  benefits  of  the  plea  of  not  guilty,  and 
the  reasonable  doubt  instruction,  that  therefore,  the  claim  should 
not  be  paid.  It  la  true  that  it  has  time  and  again  been  recognized 
that  the  defendant  In  a  civil  suit,  wherein,  the  enforcement  of  a 
penalty  is  sought,  is  entitled  to  certain  constitutional  guaranties, 
but  these  immunities  to  the  defendant  can  not,  in  any  wise,  militate 
a^'^ainst  the  nature  of  the  action,  and  that  Is  the  question  that  we 
are  dealing  with.  The  Legislature  clearly  had  the  right  to  deter- 
mine the  nature  of  the  action,  subject  to  the  immunities  guaranteed 
by  the  Constitution,  and  where  a  penalty  only  Is  sought  to  be  ne- 
eovered,  the  action  Is  civil  and  is  tried  according  to  the  provisions 
of  the  Civil  Code,  although  no  answer  other  than  the  plea  of  "not 
guilty"  Is  required  of  the  defendant. 

The  Commonwealth  in  this  case  occupies  an  anomalous  position. 
She  elected  t»  proceed  against  the  violators  of  the  Sunday  closing 
law  by  civil  suits,  and  the  Governor,  believing  that  the  best  in- 
terests of  the  State  demanded  that  special  counsel  be  employed 
to  asBist  in  their  prosecution,  arranged  with  appellee  to  render  the 


880  b'd  op  ald.  of  the  city  of  cov'n  v.  city  of  cov'n. 

CoDunon wealth  certain  service.  Under  liis  employment  from  the 
'}<>\ernor,  at  considerable  labor,  he  rMidered  the  services,  which 
proved  valuable.  Now,  when  he  asks  for  his  compensation,  he  Is 
met  with  the  answer  that,  although  he  was  employed  to  bring  civil 
suits  for  the  State,  and  did  so,  yet,  notwithstanding  that  fact,  the 
suits  were  not  in  fact  civil.  Under  the  facts  stated  in  this  case 
the  position  of  the   Commonwealth  is  not  tenable. 

The  suits  instituted  by  appellee  on  behalf  of  the  Commonwealth 
were  civil  suits,  and  we  are  clearly  of  opinion  that,  in  making  tlie 
employ  men  t,  the  Governor  acted  within  the  scope  of  the  authority 
given  him  by  section  118,  of  the  Statutes,  and  the  judgment  is,  there- 
fore, affirmed. 


BOARD  OF  ALDERMEN  OF  THE  CITY  OF  COVINGTON  v.  CITY 

OF  COVINGTON. 

CITY  OF  COVINGTON,  EX  PARTE  v.  RENSHAW  AND  OTHERS. 

(Filed  June  20,  1908— To  be  reported.) 

Municipalities — Second    Class    Cities — Superintendent   of    Streets- 


Appointment  of  Street  Overseer — Under  Sec.  3118,  Ky.  Statutes,  pan 
of  charter  of  cities  of  the  second  class,  authorizing  the  mayor  to  ap- 
point a  superintendent  of  public  works,  subject  to  the  approval  of 
the  board  of  aldermen,  providing  that  *'he  can  not  undertake  any  im- 
provement or  perform  any  work  or  make  any  appointments  until 
said  work  and  improvements  •  •  •  and  the  number  and  com- 
pensation of  the  employes  shall  have  been  fixed  by  ordinance"  It  was 
intended  to  confer  upon  the  superintendent  the  right  to  appoint  the 
employes  connected  with  the  improvement  of  the  street,  subject  to 
the  approval  of  the  council.  But  while  this  discretion  is  lodged  in 
the  council  it  can  not  take  away  from  the  superintendent  the  naming 
of  the  persons  he  is  authorized  to  employ  or  appoint. 

John  E.  Shepard,  City  Solicitor,  for  appellant. 

F.  J.  Hanlon  and  Harvey  Meyers  for  appellees. 

Appeals  from  Kenton  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

These  two  appeals,  involving  the  same  question  of  law,  will  be  dis- 
posed of  together. 

The  only  question  in  the  cases  is,  can  the  board  of  councilmen  of 
the  City  of  Covington  create  the  position  of  overseer  of  the  street 
cleaning  department,  and  elect  a  person  to  hold  such  position. 

The  board  of  councilmen  contend  that  they  may  do  this,  while  the 
mayor  and  the  superintendent  of  public  works  contends  that  the  coun- 
cil has  no  power  to  create  this  place  or  appoint  or  elect  a  person  to 
fill  it. 

Section  3118,  of  the  Statutes,  provides  in  part  that: 

"The  mayor  shall  appoint  a  superintendent  of  public  works,  sub- 
ject to  the  approval  of  the  board  of  aldermen,  for  a  term  of  two 
years;  and  he  shall  be  subject  to  removal  by  the  mayor,  upon  the 
approval  of  the  board  of  aldermen.  But  said  superintendent  shall 
not  undertake  any  improvement  or  perform  any  work,  or  make  any 
appointments  or  employments,  until  said  work  and  improvements 
shall  have  been  authorized  by  ordinance,  and  until  the  number  and 
compensation  of  appointees  and  employes  shall  have  been  fixed  by 
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ordinance,  and  the  city  shall  not  be  held  to  any  liability  incurred  by 
said  superintendent  in  violation  of  this  provision." 

The  ordinance  creating  the  place  of  overseer  of  the  street  cleaning 
department,  reads  as  follows: 

"Be  it  ordained  by  ihe  general  council  of  the  City  of  Covington: 

"That  in  accordance  with  the  charter  governing  cities  oi  the  second 
class,  it  is  hereby  made  the  duty  of  the  superintendent  of  public 
works  to  supervise  the  cleaning,  sprinkling,  repairing  and  improving 
of  all  streets,  avenues,  alleys  and  public  places  in  the  city;  and  in 
order  to  assist  him  in  his  duties,  there  is  hereby  created  the  office 
of  overseer  of  the  street  cleaning  department,  which  office  is  sud- 
ordlnate  to  that  of  superintendent  of  public  works,  and  created  for 
the  purpose  of  assisting  the  superintendent  in  the  discharge  of  his 
duties.  Said  overseer  shall  at  all  times  be  subject  to  the  orders  and 
under  the  authority  of  the  superintendent  of  public  works.  It  shall 
be  the  duty  of  said  overseer  of  the  street  cleaning  department  to 
superintend  and  regulate  the  cleaning  of  streets,  alleys  and  public 
places,  and  catch  basins,  and  the  removal  of  refuse  in  said  city,  under 
the  direction  of  the  superintendent  of  public  works;  and  that  for  the 
purpose  of  carrying  out  the  provisions  of  this  ordinance,  the  city 
shall  be  divided  into  two  districts.  •  ♦  ♦  Said  overseer  of  the 
street  cleaning  department  shall  be  elected  as  other  officials  are  elect- 
ed by  the  general  council  and  shall  hold  office  for  the  term  of  two 
years  from  the  date  of  his  election.  He  shall  receive  for  his  services 
the  sum  of  |65.00  per  month,  payable  as  other  salaries  are  paid." 

After  a  careful  consideration  of  the  record,  we  have  reached  the 
conclusion  that,  in  disposing  of  the  case,  it  will  not  be  necessary  to 
pass  upon  many  of  the  interesting  and  important  questions  presented 
by  counsel  in  argument  and  brief. 

The  superintendent  of  public  works  is  a  statutory  officer,  and  his 
powers  and  duties  respecting  the  streets,  alleys  and  public  places  are 
specifically  defined  and  described  In  the  section  of  the  statute  relating 
to  this  officer.  Under  section  3118,  supra,  the  superintendent  "can 
not  undertake  any  improvement  or  perform  any  work,  or  make  any 
appointments  or  employments,  until  said  work  and  improvements 
shall  have  been  authorized  by  ordinance,  and  until  the  number  and 
compensation  of  appointees  and  employes  shall  have  been  fixed  by 
ordinance."  It  was  manifestly  intended  by  this  section  to  confer 
upon  the  superintendent  the  right  to  make  such  appointments  or 
employments  in  connection  with  improvements  and  work  required  to 
be  done  upon  the  streets  and  public  places  of  the  city,  as  the  coun- 
cil gave  him  the  right  to  appoint  or  employ.  The  superintendent  has 
no  power  to  do  any  work  or  make  any  appointment  until  so  author- 
ized by  the  council,  and  it  is  entirely  within  the  discretion  of  the 
council  whether  or  not  they  will  adopt  the  recommendations  made  by 
the  superintendent  respecting  the  appointments  he  desires  to  make 
or  the  work  he  desii^s  to  do.  But,  while  this  power  and  discretion 
is  lodged  in  the  council,  it  can  not  take  away  from  the  superintendent 
the  naming  of  the  persons  that  it  authorizes  him  to  employ  or  ap- 
point. Charged  with  the  general  supervision  of  the  work  in  connec- 
tion with  the  streets,  it  is  proper  that  he  should  hnve  the  appointment, 
subject  to  the  approval  of  the  council,  of  the  persons  who  are  to  as- 
sist him  in  the  performance  of  his  duties.  If  the  city  council  could 
make  all  of  the  subordinate  appointments,  the  employed  might  be 
upon  unfriendly  or  hostile  terms  with  the  superintendent,  and  thus 
Impair  the  usefulness  of  the  department  under  his  control.  This 
right  of  appointment  in  the  superintendent,  although  not  expressly 
conferred,  follows,  by  reasonable  implication,  from  a  fair  interpreta- 
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tion  of  the  law,  and  it  is  apparent  that  the  interests  of  the  citj'  and 
public  will  be  better  protected  by  making  the  superintendent  re- 
sponsible for  the  efficiency  of  the  employes  under  him  and  for  the 
prompt  and  faithful  performance  of  the  duties  placed  in  his  keeping. 
This  construction  does  not  in  any  wise  interfere  with  the  right  or 
authority  of  the  council  to  superintend,  control  and  direct  what  im- 
provements shall  be  made,  and  how  many  persons  shall  be  employ- 
cd.  and  what  compensation  shall  be  paid  them;  nor  does  it  take -from 
the  council  the  power  to  abolish  at  its  pleasure  any  appointments 
authorized.  The  statute  by  express  terms  leaves  all  these  matters 
in  the  control  of  the  council.  Everything  that  the  superintendent 
does  in  making  appointments  or  doing  work  is  subject  to  the  approval 
of  the  council.  All  that  he  can  do  is  to  represent  to  the  council  the 
number  of  employes  necessary,  and  it  is  with  the  council  to  say 
whether  they  shall  be  appointed.  But,  when  the  council,  by  ordinance, 
authorizes  the  appointment  and  fix^s  the  number  and  compensation 
of  the  employes  to  perform  any  work  in  connection  with  the  streets 
and  public  places,  the  superintendent  of  public  works  has  the  right 
of  their  appointment. 
Wherefore,  the  judgment  in  each  case  is  afflrmea. 


CHESPEAKB,   OHIO   &    SOUTHWESTERN   RAILROAD   COMPAXY. 

&c.  V   COMMONWEALTH.   FOR   USE,  &c. 

(Filed  June  20.  1908— To  be  reported.) 

Fiscal  Courts — Order  Levying  Taxes — Failure  to  Specify — Purpos? 
of  Levy — Validity  of  Order — The  following  order  of  the  Fiscal  Court 
of  Ohio  county  was  made  January  9.  1897:  "On  motion  of  Esq. 
Wilson  it  is  ordered  that  the  county  levy  be  the  same  the  ensuing 
year  as  the  preceding  years — 50  cts.  on  one  hundred  dollars  worth  of 
property  and  |1.50  poll  tax  on  each  poll."  Held — That  said  order  is 
void  under  sec.  180,  of  i-e  Constitution,  because  it  fails  to  specify  for 
what  purpose  the  said  levy  is  made. 

Trabue,  Doolan  &  Cox  and  J.  M.  Dickinson  for  appellants. 

J.  S.  Glenn,  W.  H.  Barnes,  Ben  D.  Ringo  and  E.  M.  Woodward  for 
appellees. 

Appeal  from  Ohio  Circuit  Court. 

Judge  Hobson  delivered  the  following  response  to  petition  for  re- 
hearing, reversing. 

When  this  case  was  heard,  our  attention  was  not  called  to  the  order 
of  the  order  of  the  fiscal  court  levying  the  tax  In  controversy,  and  we 
did  not  consider  its  sufficiency. 

Section  180  of  the  Constitution  provides: 

*  ♦  ♦  "Every  act  enacted  by  the  General  Aspembly,  and  every 
ordinance  and  resolution  passed  by  any  county,  city,  town,  or  munici- 
pal board  or  local  legislative  body,  levying  a  tax,  shall  specify  distinct- 
ly the  purpose  for  which  said  tax  is  levied,  and  no  tax  levied  and  col- 
lected for  one  purpose  shall  ever  be  devoted  to  another  purpose." 

It  is  Insisted  that  the  order  of  the  fiscal  court  does  not  specify  dis- 
tinctly the  purpose  for  which  the  tax  is  levied.  The  order  Is  In  these 
words: 
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"Orders  Fiscal  Court  of  Ohio  County, 
"Regular  Term,  9tli  day  ef  January,  1897. 

"On  motion  of  Esq.  Wilson,  it  Is  ordered  thai  the  county  levy  be. 
the  same  the  ensuins  year,  same  as  the  preceding  year,  50  cts.  on 
one  hundred  dollars  worth  of  property  and  $1.50  poll  tax  on  each  poll. 

"JOHN  P.  MORTON,  Judge. 
"A  copy,  attest: 

"M.  S.  RAGLAND,  C.  O.  C.  C.'^ 

In  the  case  of  Commonwealth  v.  The  United  States  Fidelity  and 
Guaranty  Co.,  28  Ky.  Law  Rep.  362,  the  court  had  before  it  the  valid- 
ity of  the  following  order  made  by  the  Taylor  Fiscal  Court: 

"Ordered  by  the  court  that  there  be  and  there  is  a  tax  of  37^5  cents 
levied  on  each  $100  worth  of  taxable  property  In  Taylor  county  for 
the  year  1901  and  $1.50  on  each  poll  in  Taylor  county  for  the  said 
year." 

The  order  was  held  void  under  section  180,  of  the  Constitution,  on 
the  ground  that  it  did  not  specify  the  purpose  for  which  the  tax 
was  levied.  The  same  conclusion  was  reached  in  City  of  Somerset  v. 
Somerset  Banking  Company,  109  Ky.,  49.  In  that  case  the  order  read 
as  follows: 

"E.  M.  Rousseau  made  a.  motion  to  fix  the  tax  levying  at  seventy- 
five  cents  on  each  one  hundred  dollars,  and  one  dollar  poll.  The 
motion  was  seconded  by  R.  Kolker,  and  carried  on  a  call  of  yea  and 
nay!" 

Similar  levies  were  held  void  In  United  States  Fidelity  Co.  v.  Board 
of  Education  of  Somerset,  119  Ky.,  355,  and  Morrell  Refrigerator  Car 
Co.  V.  Commonwealth,  32  Ky.  Law  Rep.,  1383. 

It  is  insisted  that  the  levy  in  this  case  is  similar  to  that  in  Pulaski 
County  V.  Watson,  106  Ky.,  505.  But  in  that  case  the  levy  contained 
these  words,  which  are  not  in  the  levy  before  us:  "for  the  purpose  of 
paying  claims  against  the  county."  These  words  show  for  what  pur- 
pose the  levy  in  that  case  was  made.  It  is  also  insisted  that  by 
section  1839,  Ky.  Stats.,  the  fiscal  court  is  given  jurisdiction  to  levy 
each  year  for  county  purposes  a  poll  tax  not  exceeding  $1.50.  and  an 
ad  valorem  tax  not  exceeding  50  cents  on  each  one  hundred  dollars 
worth  of  property.  But  in  Combs  v.  Letcher  County,  107  Ky.,  379, 
it  was  held  that  under  this  section  the  fiscal  court  was  authorized  to 
levy  a  tax  to  build  a  court  house  or  to  do  anything  else  which  It  was 
authorized  to  do  for  county  purposes.  Under  the  provisions  of  the 
Constitution,  if  a  tax  is  levied  to  build  a  court  house  or  to  maintain 
the  roads  of  the  county  under  section  4307,  Ky.  Stats.,  It  should  be 
specified  In  the  order  making  the  levy.  In  some  cases  the  statute 
specifies  how  much  taxes  may  be  levied  for  a  given  purpose,  as  in  the 
case  of  the  roads;  and  if  the  order  does  not  specify  how  much  tax 
is  levied  for  this  purpose,  It  can  not  be  determined  whether  the  tax 
limit  has  been  exceeded.  We  do  not  determine  that  great  minute- 
ness is  necessary  in  these  orders  of  the  fiscal  court.  We  only  deter- 
mine that  the  order  before  us  does  not  show  for  what  purpose  the 
tax  was  levied,  and  that  when  taxes  are  levied  for  other  purposes 
than  the  ordinary  current  expenses  of  the  county,  or  there  Is  a  road 
tax,  the  order  should  specify  the  purpose  for  which  the  tax  Is  levied. 
The  remedy  of  the  fiscal  court  for  a  defect  of  this  sort  In  Its  order  is 
pointed  out  in  the  opinions  referred  to. 

The  opinion  herein  delivered  is  extended  as  above  indicated,  and  to 
this  extent  the  former  opinion  and  mandate  are  modified. 

The  judgment  Is  reversed  and  cause  remanded,  for  further  proceed- 
ings consistent  herewith. 
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# 

Alfred   Selligman  and  N.  M.   Smith  for  appellant. 

Geo.   Weislnger  Smith,   Smith   &  Sprague  and   Barnett  &    Barnett 
for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  Second 
Division. 

Judge  Settle  delivered  the  following  response  to  petition  for  ro- 
hearing  and  modification,  overruling. 

Appellee's  petition  for  modification  and  extension  of  opinion  herein, 
innsts  that  this  court,  on  the  cross-appeal,  should,  in  reversing  the 
Judgment  of  the  circuit  court,  have  directed  the  entering  in  that 
court  of  a  judgment  in  its  behalf  against  appellant  for  ^48,000.  in- 
stead of  the  amount  named  in  the  opinion.  We  have  concluded  to 
adhere  to  the  conclusion  expressed  in  the  opinion.  Appellee's  con- 
tei-tion  on  ibis  point  is  based  on  the  amount  realized  for  the  stock 
of  Simonson,  Whiteson  &  Company,  after  its  purchase  by  Henry 
Stern,  under  the  fraudulent  arrangement  with  them.  This  is  not 
a  fair  criterion,  as  the  sum  thus  realized  for  the  goods  was  obtained 
by  dlE^posiiig  of  them  in  the  usual  course  of  trade  and  by  making 
such  additions  to  the  stock  as  would  enable  them  to  be  sold  to  the 
best  advantage. 

A  fairer  basis  of  valuation  was  that  adopted  by  the  opinion  which 
fixed  the  value  as  of  the  date  of  sale,  at  what  the  stock  and  fix- 
tures, in  view  of  their  condition  at  that  time,  should  reasonably 
bG  expected  to  bring  at  a  forced  sale,  such  as  was  ordered.  The 
valuation  thus  made  should  stand,  as  we  have  not  been  convinced 
by  anything  said  in  the  petition  that  It  was  not  approximately  cor- 
rect. 

It  is  further  iiisisted  by  appellee  that  the  afiirmancc  of  the  judg- 
ment on  the  original  appeal  entitled  it,  under  section  764,  Civil 
Code,  to  ten  per  cent,  damages  on  the  amount  thereof.  In  this  we 
concur.  The  section,  supra,  seems  to  give  damages  upon  an  af- 
firmance, as  a  matter  of  right  in.  money  judgments  to  the  extent 
that  they  have  been  superseded  for  the  purpose  of  appeal.  On  this 
e\  i»eal,  prosecuted  by  appellant,  Comingor,  the  judgment  of  the  cir- 
cuit court  which  he  superseded  was  aflftrmed.  The  effect  of  which 
was  tliat  the  judgment  was  proper  as  far  as  it  went.  The  appeal 
and  supersedeas  prevented  appellee  from  taking  out  an  executicm 
on  the   judgment   pending  the   appeal. 

The  afllrmance  of  that  judgment,  in  view  of  its  having  been  super- 
sedod,  entitled  appellee  to  ten  per  cent,  damages  upon  the  amount 
thereof,  and  the  right  to  such  damages  is  not  affected  by  the  ad- 
ditional or  increased  amount  to  which  appellee  will  be  entitled  upon 
the  return  of  thc^  case  to  the  lower  court,  by  reason  of  the  reversal 
of  the  sajne  judgment  upon  their  cross-appeal. 

Tho  case  of  O'Connor  v.  Henderson  Bridge  Company  and  Henr 
dersou  Bridge  Company  v.  O'Connor  and  McCulloch,  95  Ky.,  633.  is 
in  point.  O'Connor  and  McCulloch  were  original  appellants  and 
the  Henderson  Bridge  Company  cross-appellant.  In  response  to  the 
petition  for  re-hearing,  filed  by  the  Henderson  Bridge  Company,  the 
court   said : 

"Section  757,  Civil  Code,  as  amended  March  24th,  1888,  provided: 
When  a  party  recovers  judgment  for  only  part  of  the  demand  or 
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prope^^3'  he  sued  for,  the  enforcement  of  such  judgment  shall  not 
prevent  him  from  prosecuting  an  appeal  therefrom  as  to  so  much 
of  tho  demand  or  property  sued  for  that  he  did  not  recover.  So 
that  the  contractors  were  entitled  to  an  execution.  ui)on  the  judg- 
menit  of  the  lower  court  for  $61,536,55,  at  the  same  time  prosecut- 
ing en  appeal  therefrom  as  to  so  much  of  the  demand  sued  for 
that  they  did  not  recover,  but  the  company  prevented  them  obtain- 
ing an  execution  and  thereby  collecting  the  amount  of  the  judgment 
by  a  separate  appeal  and  execution  of  the  supersedeas  bond,  where- 
by it  covenanted  to  pay  to  the  contractors,  appellees,  all  costs  and 
damages  adjudged  against  appellants  on  that  appeal,  and  al'so 
satisfy  the  judgment  appealed  from  if  affirmed.  The  decision  of  this 
court  was  that,  on  the  appeal  of  the  contractors,  they  did  not  recover 
all  the  demand  sued  for  they  are  entitled  to,  and  that  the  judg- 
ment pro  tauto  be  reversed.  But  upon  the  appeal  of  the  company, 
the  judgment  had  to  be  necessarily  affirmed,  because  it  was  not 
erroneous  to  its  prejudice.  And.  as  a  consequence,  under  section 
764,  ten  per  cent,  damages  on  amount  of  the  judgment  superseded 
has   to   be   awarded." 

The  petition  of  appellee  as  to  the  claim  for  ten  per  tent,  damages 
Is  suMained  and  the  damages  allowed.  In  other  respects  it  is  over- 
ruled 
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Railroads — Obstructing  Public  Highways— Piling  Freight  Therein — 
Frightening  Horse  in  Buggy — Injury  to  Occupant — Damages  Re- 
coverable— A  pile  of  sixty  sacks  of  ship  stuff  out  on  a  pike  is  calcu^ 
lated  to  frighten  a  hor^e,  and  where  a  railroad  company  received 
and  piled  up  sixty  sacks  of  ship  stuff  at  a  flag  station,  where  it  had 
no  depot,  extending  the  pile  out  to  the  centre  of  the  pike,  at  which  a 
horse,  in  a  buggy,  took  fright,  throwing  out  and  injuring  the  occupant, 
the  company  was  properly  held  to  be  liable  in  damages  for  the  in- 
jury   inflicted. 

Benj.  D.  Warfleld  and   Willis  &  Todd  for  appellant. 

J.   C.  Beckham   &   Son   for   appellee. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

Gathright  is  a  flag  station  on  the  line  of  the  Louisville  &  Xash- 
ville  Railroad,  between  Shelbyville  and  Bloomfield.  There  is  no 
depot  there  and  no  agent;  but  only  a  small  platform.  Both  freight 
and  passengers  ore  received  and  delivered  there.  Near  the  station 
a  turnpike  crosses  the  railroad  track.  While  driving  over  this  turn- 
pike with  her  husband,  in  March,  1906,  Mrs.  Blackaby  was  painfully 
injured  by  the  horse  taking  fright  and  running  away,  in  conse- 
quence of  about  sixty  sacks  of  ship  stuff  piled  along  the  railroad 
and  running  out  into  the  pike  to  about  the  center  of  it.  She  brought 
this  action  against  the  railroad  company  to  recover  for  the  in- 
juries, on  the  ground  that  the  railroad  company  had  put  the  ship 
stuff  there  and  thus  obstructed  the  pike  and  caused  the  horse  to 
run  off.  On  a  trial  in  the  circuit  court,  she  recovered  a  judgment 
and   verdict  for  $500,   and  the  railroad   company  appeals. 
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It  is  insisted  for  the  railroad  company  that  there  was  no  evidence 
on^the  trial  that  it  placed  the  ship  stuff  where  it  was;  and  in  answer 
to  this,  it  is  urged  by  the  plaintiff,  that  there  was  no  issue  on  the 
question,  the  answer  not  properly  traversing  the  allegations  of  the 
petition  on  the  subject.  It  is  evident  from  the  bill  of  exceptions  that 
the  parties  treated  the  matter  as  in  issue  on  the  trial.  The  instruc- 
tions offered  by  both  parties  so  treated  it  and  both  parties  offered  evi- 
dence upon  the  question  without  objection  being  taken  on  the  ground 
that  the  matter  was  not  in  issue.  We  think  the  answer  a  sufficient 
traverse  of  the  allegations  of  the  petition,  and  it  was  properly  so 
treated  on  the  trial.  But  we  also  think  there  was  some  evidence 
that  the  defendant  put  the  ship  stuff  where  it  was.  It  was  along- 
side  of  the  railroad  within  its  right  of  way,  and  was  evidently  either 
put  there  to  be  carriecT  a'^fray  by  the  train,  or  was  brought  there  by 
the  train  and  left  to  be  hauled  away  by  the  consignee.  There  is 
proof  that  the  railroad,  from  time  to  time,  in  March,  was  hauling 
ship  stuff  to  Mr.  Gathright,  and  unloading  it  at  this  station.  It  not 
appearing  that  any  ship  stuff  at  that  time  was  being  shipped  from 
the  station,  the  jury  were  warranted  in  inferring  that  this  stuff 
had  been  brought  there  by  the  train,  especially  in  view  of  the  fact 
that  the  way  the  sacks  were  bursted,and  piled  indicated  that  they 
had  been  thrown  there  hastily.  The  defendant,  if  it  had  not  placed 
this  ship  stuff  there,  could  show  the  fact.  The  proof  indicated 
was  sufficient  to  make  out  a  prima  facie  case.  The  ship  stuff  piled 
out  to  the  middle  of  the  pike  was  an  unlawful  obstruction  of  the 
pike  and  the  person  so  putting  an  obstruction  in  a  public  highway, 
must  answer  for  the  damages  directly  resulting  from  it,  where  the 
injury  was  the  proximate  result  of  the  obstruction.  A  pile  of  sixty 
sacks  of  ship  stuff  out  on  a  pike  was  calculated  to  frighten  a  horse. 

The  court  by  its  instruction  told  the  jury,  in  substance,  that  they 
could  not  find  for  the  plaintiff  unless  the  defendant  placed  the 
sixty  sacks  of  ship  stuff  on  the  pike.  The  finding  of  the  jury  for 
the  plaintiff  is  a  finding  that  the  defendant  did  place  the  ship  stuff 
there.  The  defendant  showed  by  five  witnesses  that  on  March  6, 
it  hauled  about  this  quantity  of  ship  stuff  to  Mr.  Gathright,  and 
delivered  it  to  his  agents  on  the  platform;  that  they  took  away  aU 
but  15  sacks,  which  they  left  there  until  they  could  go  home  and  re- 
turn with  the  team,  the  whole  of  the  ship  stuff  being  more  than 
they  could  carry  away  at  once.  We  have  no  doubt  this  proof  is 
true,  but  if  this  was  the  shipment  at  which  the  horse  took  fright, 
there  could  have  been  only  15  sacks  there.  The  proof  for  the  plain- 
tiff by  three  or  four  witnesses,  is  that  when  the  horse  took  fright, 
which  was  an  hour  or  two  after  the  train  left,  there  were  sixty 
sacks  piled  out  in.  the  pike.  These  witnesses  could  not  be  mis- 
taken in  taking  what  they  saw  for  the  15  sacks  that  Gathright's 
men  testified  to  leaving  there.  And  so  the  natural  conclusion 
from  all  the  evidence  is,  that  the  ship  stuff  at  which  the  horse  took 
fright  was  a  different  shipment  from  that  shown  by  the  evidence  for 
the  defendant.  The  jury  evidently  so  con^cluded  and  their  ver- 
dict is  not  against  the  evidence,  especially  in  view  of  the  fact 
that  the  proof  for  the  defendant,  especially  by  the  last  witness  it 
introduced,  is  by  no  means  conclusive  that  the  shipment  they  re- 
ferred to,  was  the  stuff  that  was  on  the  ground  the  day  that  the 
plaintiff  was  hurt.  Some  complaint  is  made  of  the  instructions  of 
the  court,  but  we  can  not  see  how  the  instructions  could  possibly 
have  misled  the  jury;  for  the  question  before  the  jury  was  simply 
whether  the  stuff  at  which  the  horse  took  fright  was  that  referred 
to  by  the  proof  for  the  defendant  or  ship  stuff  it  hauled  there  on 
some  other  day  in  March  and  left  at  the  station  for  Mr.  Gathright 

Judgment   affirmed. 
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POYNTER.  &c.  V.  PHELPS,  &c. 

(Filed  June  20,  1908— To  be  reported.) 

1.  Church  Schism— Two  Equal  Facticus— Absence  of  Church  Judi- 
cature—Under Ky.  Statutes,  seo  322,  protyldlng  that  "in  case  of  a  schism 
or  division  shall  take  place  in  a  society  the  trustees  shall  permit  each 
party  to  use  the  church  and  appurtenances  for  divine  worship  a  part  of 
the  time  proportioned  to  the  members  of  each  party.  The  ex-communl- 
cation  of  one  party  by  the  other  shall  not  impair  such  right  except  it 
be  done  bona  fide  on  the  grounds  of  immorality."  Where  a  Baptist 
church,  composed  of  about  250  members,  became  divided  into  two  fac- 
tions of  about  equal  numbers,  neither  having  withdrawn,  and  both 
claiming  to  be  in  the  majority,  and  there  being  no  church  judicatory  of 
appellate  jurisdiction  to  decide  the  controversy,  the  case  manifests  a 
schism,  or  division,  of  the  church  under  the  provisions  of  said  section 
322.  Held — In  such  case  the  appellants,  even  if  in  the  minority,  are 
entitled  to  the  use  of  the  church  building  for  worship  one  Saturday  and 
the  succeeding  Sunday  in  each  month.  They  are  not,  however,  en- 
titled to  recover  possession  of  the  old  book  of  chu«rch  record,  claimed 
In  the  petition,  but  are  entitled  to  a  copy  thereof,  the  cost  of  making 
which  should  be  divided  between  the  two  factions. 

Virgil  P.  Smith  and  O.  H.  Waddle  &  Son  for  appellants. 
Jas.  Denton,  T.  Z.  Morrow  and  H.  S.  Robinson  for  appellees. 

Appeal  from  Pulaski  Circu.it  Court. 

Opinion  of  the  court  by  Judge  Settle,  reversing. 

Appellants  claiming  to  be  members  of  the  Flat  Lick  Baptist  Church, 
and  three  of  them,  viz :  J.  H.  Poynter,  W.  R.  Ping  and  R.  M.  Testerman, 
to  be  trustees  of  the  church,  brought  this  suit  in  equity  in  the  Pulaski 
Circuit  Court,  against  appellees,  members  of  the  same  church,  three 
of  whom,  Andrew  Phelps,  Perry  James  and  Arthur  Hubble,  also  claim 
to  be  trustees  cf  the  church,  to  obtain,  by  judgment  of  the  court,  the 
right  to  use  the  churoh  building  one  Saturday  and  Sunday  of  each 
month,  for  purposes  of  divine  worship,  and  to  recover  of  appellees 
a  record  book  containing  a  list  of  the  miembers  of  the  church  and  tho 
minutes  of  meetings  held  by  the  church  since  its  institution  in  1779. 

The  church  in  question  is  what  is  known  as  a  Missionary  Baptist 
Churoh,  and  Is  situated  in  Pulaski  county. 

The  grounds  set  forth  in  the  petition  for  the  relief  sought  are,  in 
substance: 

1.  That  on  February  28,  1903,  some  of  the  appellees,  at  a  meeting 
In  which  only  twenty  of  the  membership  of  250,  complosing  the  con- 
gregation of  the  Flat  Lick  Baptist  Church,  participated,  by  a  vote 
therefor  of  twelve  of  the  twenty  mentioned,  procured  the  adoption  of 
certain  resolutions  that  were  and  are  inconsistent  with  and  contrary 
to  the  f-ilth,  doctrine  and  rules  of  government  of  the  Flat  Lick  Bax>- 
tist  Church,  and  to  which  a  maj^oirity  of  the  members  of  that  ohurch 
were  and  are  opposed. 

2.  That  at  that  and  subsequent  church  meetings  appellants,  and 
such  other  members  of  the  church  as  were  opposed  to  and  failed  to 
comply  wltih  the  resolutions  in  question,  were  refused  participation  in 
the  ohurch  proceedings  and  threatened  with  ex-communication. 

3.  That  the  then  pastor  of  the  church,  who  was  the  moderator  of  Its 
congregational  meetings,  together  with  appellees  and  others  who  had 
voted  for  or  continued  to  favor  the  resolutions,  arbitrarily  refused  to 
entertain  a  motion  to  rescind  them. 
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4.  That  although  at  another  and  late-r  meeting  a  majority  of  the  con- 
gregation present, including  the  ai>pel lees,  voted  to  rescind  the  resolu- 
tions, appellees  did  not  act  in  good  faith  or  in  the  interest  of  harmony 
In  so  voting,  but  persisted  in  their  mistreatment  of  appellants  and 
others  of  the  congregation  who  had  opposed  the  resolutions  from  the 
beginning;  deprived  them  of  their  rights  and  abridged  their  privil- 
eges as  church  members  to  such  an  extent  that  they  were  compelled 
to  organize  themselves  into  a  distinct  party  of  worshipers,  though  of 
the  same  faith  ':nd  same  church;  which  appellants  and  those  associ- 
ated wit.h  them  claimed  to  have  accomplished  without  withdrawing 
from  the  Flat  Lick  Baptist  Church. 

5.  That  appellants  and  their  associates,  cvnstituting,  as  "Alleged,  a 
majority  of  the  membership,  by  electing  as  trustees  the  ihroe  persons 
named  in  the  petition  as  such,  and  claiming  the  possessio^i  of  the 
church  building  and  ground,  are  entitled  to  control  the  church  prop- 
erty and  LflPairs  of  the  Flat  Lick  Baptist  Church  and  are  equally  with 
appellees  entitled  to  the  use  of  the  church  for  purposes  of  worship, 
although  appellees  locked  its  doors  against  them  and  hive  since  con- 
tinued to  bar  them  out. 

The  resolutions  referred  to  are  as  follows: 

"Your  committee  respectfully  submit  the  fallowing  resolutions  for 
the  government  :f  the  new  enrollment  of  the  membership  of  Flat  Lick 
Church,  as  recently  ordered  by  said  church. 

'•Resolved,  1st.  That  slid  enrollment  be  on  the  new  church  record 
recently  purch  sed  by  the  church  from  the  Baptist  Book  Conce'n, 
Lo'iisvlllo,  Ky. 

"2d.  Thrt  the  enrollment  be  begun  at  the  next  regular  business  meet- 
ing of  the  church,  the  fourth  Sunday  in  March,  1903.  and  that  it  be  oon- 
tinued  at  the  regular  business  meeting  the  4th  Saturday  in  Apnl  of 
the  s'inie  year,  and  that  it  be  concluded  at  the  following  regular  bus- 
iness meeting  the  4th  Satr-rday  in  May. 

*'3d.  That  at  the  close  of  said  period  of  time,  and  thereafter,  Flat 
Lick  Church  shall  be  constituted  alone  and  consist  only  of  such  memr 
bers  as  have  cvmplied  with  the  er.nditions  of  these  rr^solutions. 

"4th.  That  all  me^mbers  who  desire  to  enroll  be  irequired  to  subscribe 
to  the  ::rtirles  of  fait.h  and  the  church  covenant  contained  in  said  new 
record,  and  that  a  request  tr»  be  enrolled  shall  be  construed  as  embrac- 
ing a  solemn  promise  to  comply  with  these  resolutior:*?  and  o*,hers. 

**5th.  That  all  members  who  desire  enrollment  and  who  Tiiay  be 
scriptural  subjects  of  dlscipllhe  shall  be  required  to  m^ko  suitable 
rep  1  ration  and  acknowledgement  before  they  are  permitted  to  do  s?. 
Any  m-ember  may  object  to  such  a  person  enrolling  at  the  time  the 
request  is  made,  and  they  will  not  be  permittel  to  enroll  vntll  an  In- 
vestigation of  the  charge  has  been  miade  by  th<5  church.  This  shall 
be  done  at  as  early  date  as  pricticable. 

"Gth.  That  any  meonber  who  may  fail  to  enroll  within  the  .»^oper 
period  of  time  as  fixed  by  these  resolutions  miay  do  so  any  time  there- 
after bv  complying  wlt.h  the  terms  herem  set  forth. 

"7th.* That  after  the  4th  Saturdiy  in  May,  1903.  the  old  church  book 
shall  be  regarded  as  a  reference  book  only,  and  shall  be  retained  by 
the  church  as  a  historical  record  of  Its  past. 

"8th.  That  the  clerk  of  the  church  be  directed  to  correspond  with  ."ll 
members  w^ho  n^-ay  be  absent  from  the  county  or  State  and  notify  them 
of  this  action  in  order  that  they  may  take  snch  steps  as  they  may  de- 
sire in  the  matter,  the  church  to  pay  expenses  of  such  correspondents. 

"9th.  That  all  members  who  wish  to  enrc^ll  be  required  to  be  present 
and  make  tihe  request  themselves,  except  such  !3s  are  prevented  irom 
being  present  by  sickness,  absence  from  the  county  or  State,  or  otber 
prtvident'al  canse.  Those  who  are  thus  prevented  from  being  pres- 
ent nny  make  the  request  in  writing,  or  through  a  suitable  proxy. 

"10th.  That  each  member  enrolled  shall  give,  laccording  to  his  or 
her  rtility,  fimncial  aid  to  the  expenses  of  the  church. 
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"JUh.  That  each  member  enrolled  will  abstain  from  the  use  of  in- 
toxicants ns  a  leverage,  and  that  they  will  rot  aid  aiii  abet  the  cause 
of  inT(niier;ncf=  by  selling  apples  or  grain  for  didUninpj  purposes,  nor 
labor  for  or  at  a  distillery  or  similar- institiUion  nor  knowingly  cast 
their  suffrages  for  any  perscai  for  any  office  who  uses  intoxicants  in 
above  sense,  or  is  a  friend  in  any  application  of  the  word  to  this  great 
evil 

"The  use  of  intorxicants  in  oases  of  sickness,  when  prescribed  by  a 
regular  practicing  physician   of  good   character,   shall   be  permitted. 

"12th.  That  a  failure  after  enrollment,  to  comply  with  the  pro- 
visions of  these  resolutions  and  the  said  articles  of  faith,  and  cove- 
nant, shall  constitute  grounds  for  discipline  and  expulsion  from 
the  membership  after  the  necessary  scriptural  steps  have  been  taken 
to   reclaim   the   erring   brother  or   sister. 

"13th.  That  the  pastor  make  public  announcement  of  this  act 
from  the  pulpit,  and  that  the  membership  seek  to  notify  all  who  are 
concerned   as   they   may   have   opportunity. 

"14th.  That  the  pastor  or  clerk  read  and  explain  said  articles  of 
faith,  church  covenant,  and  resolutions  before  such  enrollment,  so 
that  all  may  have  full  knowledge  of  the  purpose  and  scope  of  same." 

Appellees  filed  a  general  demurrer  to  the  petition,  which  the 
circuit  court  overruled,  and  to  which  ruling  they  excepted.  ThJey 
thereupon,  filed  an  answer  which  traversed  the  averments  of  the 
petition,  and  in  substance,  averred  that  appellees,  Andrew  Phelps, 
Perry  James  and  Arthur  Hubbell,  as  trustees  duly  elected  by  the 
members  of  the  Flat  I^ick  Baptist  Church,  held  the  title  to  the 
church  grounds  and  building  for  the  use  of  the  congregation;  that 
they  (appellees)  and  the  members  of  the  church  associated  with 
them,  constitute  a  majority  of  the  congregation,  and  by  reason  of 
that  fact,  are  entiUed  to  control  the  church  property  and  rule  the 
church;  that  appellants  and  those  associated  with  them  have  been 
and  are  disloyal  to  the  church  and  are  trying  to  disrupt  and  destroy 
it. 

All  affirm' 'tive  matter  of  the  answer  was  controverted  by  reply. 
On  the  hearing  the  circuit  court  dismissed  the  action;  hence  this 
appeal. 

The  record  contains  a  great  deal  of  testimony,  much  of  which  is 
conflicting.  It  will  serve  no  good  purpose  to  discuss  it  in  detail, 
but  will  be  sufficient  to  say  that  it  shows  the  existence  among  the 
members  of  the  Flat  Lick  Baptist  Church,  of  a  serious  division. 
The  faction  represented  by  appellants  being  known  as  the  "Old 
Book"  members,  and  that  represented  by  appellees  as  the  "New  Book" 
members.  This  division  arose  out  of  the  adoption  of  the  resolutions 
copied  above  and  as  to  the  conduct  of  the  pastor.  According  to  the 
evidence  about  half,  of  the  members,  Including  appellees,  headed  by 
the  pastor,  favored  the  resolutions,  and  demanded  that  all  the  mem- 
bers of  the  church  subscribe  to  them  and  obligate  themselves  to 
obey  them,  by  re-enrolling  their  names  In  a  new  book,  or  church 
record,  containing  the  resolutions  and  discarding,  except  for  pur- 
poses of  reference,  the  old  church  book  containing  the  names  of  all 
the  members  and  the  record  of  all  the  meetings  and  procee<lings 
of  the  church  since  its  institution.  On  the  other  hand  the  evidence 
also  shows  that  practically  an  equal  number  of  the  members,  includ- 
ing appellants,  opposed  the  resolutions,  complained  that  they  in- 
troduced innovations  in  the  church,  imposed  unreasonable  restric- 
tions upon  individual  conduct  and  liberty  of  conscience,  and  were 
otherwise  violative  of  the  faith  and  doctrine  of  the  Missionary  Bap- 
tist church,  and  its  rules  of  government;  for  which  reasons,  and 
because  of  the  alleged  arbitrary  and  harsh  manner  in  which  their 
adoption  was  attempted  to  be  forced  upon  the  congregation  of  the 
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Flat  Lick  Baptist  church,  appellants  and  those  holding  with  them, 
refused  to  be  bound  by  the  resolutions,  or  to  enroll  their  names  in 
the  new  church  book  containing  them. 

The  dissatisfaction  existing  among  the  members  of  the  Flat 
Lick  Baptist  church  on  account  of  the  resolutions  and  the  manner 
of  their  adoption,  manifested  itself  in  an  attempt  on  the  part  of  ap- 
pellants, made  at  one  of  the  church  meetings,  to  rescind  them,  but 
it  proved  abortive,  because  the  pastor  in  his  capacity  of  Moderator, 
refused  to  entertain  a  motion  to  that  effect.  Incensed  at  this  ac- 
tion of  the  pastor,  backed  as  it  appeared  by  the  approval  of  appel- 
lees and  other  members  following  his  leadership,  appellants  and 
others  of  their  faction,  held  a  meeting  at  which  action  was  taken 
declaratory  of  their  rights  as  members  of  the  Flat  Lick  Baptist 
church.  At  the  same  time  they  elected  the  appellant,  J.  H.  Poynter, 
W.  R.  Ping  and  R.  M.  Testerman,  trustees  to  hold  the  title  of  the 
church  property  and  attempted  to  confer  upon  them  authority  to 
that  effect.  They  then  elected  a  delegate,  known  as  a  messenger, 
to  represent  the  Flat  Lick  Baptist  church  at  the  approaching  meet- 
ing of  the  Cumberland  Association  of  the  Baptist  church,  to  which 
the  Flat  Lick  Church  belonged,  and  furnished  him  a  letter  to  the 
association  which  purported  to  constitute  his  credentials  as  a  mes- 
senger, convey  the  greeting  of  the  Flat  Lick  Baptist  church  to  that 
body  and  recite  the  alleged  wrongs  sustained  by  appellants  at  the 
hands  of  appellees.  The  latter,  likewise,  claiming  to  represent  the 
Flat  Lick  Baptist  church,  also  elected  a  messenger  to  the  same  as- 
sociation, and  by  him  forwarded  the  usual  church  letter  to  that 
body. 

The  Cunlberland  Association  being  attended  by  the  two  messen- 
gers, and  required  to  determine  which  of  them  was  entitled  to  re- 
present the  Flat  Lick  Baptist  church  in  the  association,  decided  the 
matter  in  favor  of  appellant's  messenger,  who  thereupon  took  his 
seat  in  the  association  as  such.  In  view  of  this  decision  and  the 
condition  to  which  appellees  had  brought  the  Flat  Lick  Baptist 
church,  by  the  adoption  of  the  resolutions  in  question,  they  a^d 
others  of  their  faction,  at  the  June  meeting,  1906,  of  the  congre- 
gation of  the  Flat  Lick  Baptist  church,  by  a  majority  vote  of  the 
members  present,  rescinded  the  resolutions.  But  the  manner  in 
which  this  action  was  taken,  did  not  seem  to  manifest  a  motive  or 
spirit  calculated  to  remove  the  dissatisfaction  of  the  opposing  fac- 
tion, for  it  did  not,  in  rescinding  the  objectionable  resolutions,  re- 
quire their  obliteration  from  the  new  book,  or  remand  the  con- 
gregation to  the  use  of  the  old  book.  The  use  of  the  new  book 
seems  to  have  been  continued  for  recording  the  proceedings  of  church 
nkeetings  and  for  the  enrollment  of  the  names  of  members,  with 
the  understanding,  express  or  Implied,  that  members  known  to  be 
opposed  to  the  previous  action  In  respect  to  the  adoption  of  the  re- 
solutions, might  or  might  not  enroll  their  names  in  the  new  book, 
at  their  option;  but  they  were  not  accorded  the  privilege  of  enroll- 
ing them  in  the  old  book. 

In  the  meantime,  and  before  the  action  last  referred  to  was  taken, 
appellants  requested  of  appellees  and  especially  Andrew  Phelps,  Perry 
James  and  Arthur  Hubbell,  who  had  been  elected  trustees  of  the 
Flat  Lick  Baptist  church  before  any  division  occurred  in  the  con- 
gregation, that  appellants  and  their  faction  be  allowed  to  occapy 
Bind  use  the  church  building  one  Saturday  and  Sunday  in  each  month 
for  purposes  of  worship.  A  similar  request  was  made  of  the  church 
Janitor,  but  in  each  instance  the  request  was  refused. 

It  is  contended  by  appellees  that  the  acts  and  proceedings  of 
which   appellants    complained   were  legal   and   necessary   to  rid  the 
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church,  without  publicity  or  the  scandal  of  trials,  of  a  few  members 
whose  immoral  lives  and  practices  had  placed  them  beyond  the 
reach  of  the  ordinary  methods  of  church  discipline,  while  appellants 
insist  that  such  action  was  illegal,  unprecedented  and  revolutionary. 
Thus  the  warring  factions  have  contended  for  two  years  with  in- 
creasing bitterness  and  hostility  until  what  was  at  first  a  mere 
breach  that  might,  by  Judicious  handling  on  the  part  of  the  pastor 
and  wiser  heads  of  the  church,  have  readily  been  healed,  has  widen- 
ed into  an  apparently  impassable  chasm  of  dissension  and  division. 
In  the  meantime  the  cause  which  the  Flat  Lick  Baptist  Church  was 
designed  to  advance,  viz:  the  propagation  of  the  Christian  reli- 
gion, has  been,  as  in  all  such  cases,  the  chief  sufferer.  It  is  deplor- 
ably true,  that  church  dissensions  are  conspicuously  bitter  and  vio- 
lent. In  such  controversies  the  Christian  spirit  is  too  often  laid 
aside  for  that  of  mischief  or  spite;  sight  being  lost  of  the  ultimate  fact 
that  it  is  the  mission  of  the  church  to  prevent  and  not  cause  strife 
among  men,  and  that  the  individual  church  which  would  more  near- 
ly approach  the  divine  conception  of  its  mission  and  constantly 
ke^p  "its  windows  open  toward  Jerusalem,"  must  be  founded  upon 
the  same  brotherly  love,  though  It  be  of  lesser  nature,  that  moved 
the  Savior  to  sacrifice  his  life  for  the  redemption  of  mankind. 

It  would  be  profitless  to  speculate  as  to  whether  or  by  what  meains 
the  division  in  the  Flat  Lick  Baptist  church  might  have  been  avert- 
ed or  healed,  or  to  decide  which  of  the  two  factions  was  in  the  right 
as  to  the  original  grounds  of  controversy;  the  fact  remahis  that  the 
division  exists,  and  that  the  contending  factions  are  about  equal 
in  numerical  strength  and  too  widely  apart  to  be  reconciled  at  this 
time  by  any  advice  that  we  may  volunteer  to  give  them.  It  is  fur- 
ther apparent  that  the  cause  of  the  division  was  not  removed  by 
the  action  of  appellees  In  merely  rescinding  the  objectionable  resolu- 
tions. Appellants  contend  that  they  should  have  been  expunged  and 
the  old  church  book  restored  to  use  for  the  enrollment  of  church 
members  and  recording  of  all  proceedings  of  church  meetings;  amd 
that  members  of  the  church,  whose  conduct  subjects  them  to  church 
discipline,  should  be  tried  and  dealt  with  in  due  form  and  according 
to  Baptist  usage  and  precedent,  instead  of  being  coerced  into  with- 
drawing from  the  church  by  such  a  regulation  as  would  require 
them  to  re-enroll  their  names  as  church  members  in  a  book  con- 
taining resolutions,  however  proper,  at  which  it  was  known  they 
would  revolt. 

The  differences  affecting  the  Flat  Lick  Baptist  church  are  not 
precisely  of  faith  or  doctrine,  nor  such  as  grow  out  pt  interpreta- 
tion of  ecclesiastical  law,  but  rather  of  church  polity  or  government. 
The  Baptist  church  does  not,  as  a  religioiTs  sect  or  denomination,  pos- 
sess a  constitution  or  creed,  like  the  Presbyterian,  Methodist  and 
many  other  churches.  Its  form  of  church  government  is  congre- 
gational and  therefore,  purely  democratic.  Each  church  is  a  distinct 
organization,  indepcmdent  of  all  others.  There  are  no  intermediate 
Judicatories,  or  a  Judicatory  of  final  revisory  power  in  Baptist  gov- 
ernment; consequently,  the  right  of  appeal  does  not  exist.  Every 
Baptist  church  is,  therefore,  a  law  unto  itself  in  matters  ecclestiastical 
While  what  are  known  as  Baptist  associations,  both  district  and 
State,  exist,  they  possess  neither  appellate  Jurisdiction  nor  revi- 
sory power,  but  may  advise  the  churches  without  in  any  way  binding 
the  latter  to  accept  such  advice. 

In  the  Baptist  church,  the  majority  of  the  congregation  is  ordi- 
narily entitled  to  rule,  and  it  is  but  doing  Justice  to  the  sect  to  say 
that  the  majority  rarely  abuses  its  power.  To  this  fact  and  the 
simplicity  of  its  government,  much  of  the  evangelistic  success  of 
the  Baptist  church  is  manifestly  due. 
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The  case  presented  by  the  record  is  that  of  a  church  divided  upon 
questions  of  local  church  government,  the  opposing  factions  being 
of  practically  equal  numerical  strength,  and  each  faction  so  em- 
bittered against  the  other  as  to  make  it  impossible  for  them  to  con- 
tinue members  of  the  same  church  organisation,  yet  each  having 
some,  if  not  an  equal  right,  to  the  use  of  the  church  building  for 
worship.  Neither  faction  has  withdrawn  from  the  church  or  been 
ex-communicated.  On  the  contrary,  each  claims  to  constitute  a 
majority  of  the  congregation  of  the  Flat  Lick  Baptist  church,  and  the 
right  to  use  the  church  property  for  purposes  of  worship.  In  view 
of  the  situation,  what  should  have  been  the  judgment  of  the  cir- 
cuit  court? 

With  respect  to  church  buildings  and  other  property  of  indepen- 
dent self-governing  congregations — such  as  the  Baptist — which  are 
controlled  in  the  management  by  a  majority  of  voices,  if  there  be 
no  specific  trust  involved,  in  case  of  controversy  following  a  division 
and  complete  separation  of  one  part  of  the  congregation  from  the 
other,  the  civil  courts,  will  as  a  general  rule,  give  the  property  to 
the  majority  of  the  members,  without  inquiry  as  to  whether  there 
has  been  any  change  in  the  religious  views  of  the  congregation. 
But  the  rule  with  respect  to  the  property  of  churches  such  as  the 
Presbyterian,  Methodist  and  some  others,  is  different.  That  is  the 
church  building  or  other  property  of  a  denominational  church,  like 
the  Presbyterian,  Methodist,  &c.,  in  c'lse  of  c:>ntroversy  or  division. 
will  be  given  by  the  civil  courts  to  those  persons  or  members  of  the 
congregation  who  are  recognized  by  the  highest  ecclesiastical  court 
or  judicatory  of  the  denomination  as  being  the  church  or  cougregar 
tioTi,  th  :ugh  they  constitute  but  a  minority  of  the  congreg'Uion.  (Gib- 
son V.  Armstrong.  46  Ky.,  481;  Lamb  v.  Cain,  14  L.  R.  A..  529;  Wat- 
Fon  V.  Jones,  13  Wallace,  679;  Trustees  v.  Harris,  73  Conn.,  217; 
Nance  v.  Busby,  91   Tenn.,  303.) 

In  the  case  before  us,  however,  neither  faction  having  withdrawn 
from  the  Flat  Lick  Church,  each  claiming  to  be  in  the  majority  and. 
by  reason  thereof,  the  right  to  rule,  and  there  being  no  church 
judicatory  cf  appellate  jurisdiction  to  decide  the  controversy,  we 
think  the  case  simply  manifests  a  schism  or  division  in  the  meaning 
of  section  322,  Kentucky  Statutes,  which  provides:  "In  case  a  schism 
or  division  sh'Ml  take  place  in  a  society,  the  trustees  shall  permit 
each  party  to  use  the  church  and  appurtenances  for  divine  worship  a 
part  of  the  time,  proportioned  to  the  members  of  each  party.  The 
ex-communication  o*  one  party  by  the  other  shall  not  impair  such 
right,  except^  it  be  done  bona  fide  on  the  grounds  of  immiorality." 
Appellants,  even  if  in  the  minority,  are  entitled,  under  the  statute, 
to  the  relief  asked  in  the  prayer  of  the  petition,  viz:  To  the  use  y 
the  Flat  Lick  Baptist  Church,  one  Saiturday  and  the  succeeding 
Sunday  in  each  month;  and  this  the  court  should  have  given  them, 
being  careful  not  to  allot  them  the  s^vae  Saturdiy  and  Sunday  of 
each  month  now  used  by  appellees  for  worship.  The  right  Kere 
clvmed  by  appellants  has  been  conceded  by  this  court  in  many 
similar  cases,  and  in  at  least  one  instance,  to  the  minority  in  a  case 
of  division  in  a  Baptist  Church,  even  h-ailding  that  ''the  ex-commtini- 
cation  of  one  party  by  the  other  does  not  impair  the  right  of  the 
former  to  the  use  r*f  the  church  and  appurtenances  for  divine  wor- 
ship, unless  the  ex-communcation  be  on  the  ground  of  immorairty. 
The  mere  refusal  of  a  minority  to  obey  the  wishes  of  a  majority,  or 
t:>  subscribe  to  every  view  the  majority  may  express  as  to  their 
religious  convictions,  does  not  amrimt  to  dmmorality:  but,  to  have  that 
effec,  the  conduct  must  be  such  ?s  amounts  to  dishonest,  wickedness 
or  injustice,  such  actioms  as  contravene  the  moral  or  divine  law." 
(Ransom  v.  Rogers,  6  Ky.  Law  Rep.,  290;  Brook  v.  Y'Jdon,  14  Kv. 
Law  Rep.,  863.) 
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The  case  of  Igleheart,  &c.  v.  Rowe,  fee,  20  Ky.  Law  Rep.,  821, 
relied  on  by  appellees,  is  not  in  conflict  with,  the  view  here  expressed. 
In  that  ca&e  only  six  or  eight  persons,  who  had  been  excluded  from 
membership  on  charges  of  immorality,  were  claiming  a  right  to  the 
use  of  the  church,  under  section  322,  Kentucky  Statutes.  The  court, 
therefore,  very  properly  held  that  this  did  not  constitute  la  schism 
or  division  in  the  meaning  of  the  statute  for  which  reason  the  action 
brought  by  the  minority  was  dismissed. 

Appellants  are  not,  iiowever,  entitled  to  recover  possession  of  the 
old  book  or  church  record  claimed  in  the  petition,  but  are  entitled 
to  a  copy  thereof,  the  cost  of  making  which  should  be  divided  be- 
tween them  and  appellees.     (Brook  v.  Yadon,  14  Ky.  Law  Rep.,  863.) 

It  is  not  t^o  lite  for  the  opposing  factions  of  this  congregation  to 
agree  upon  some  just  basis  for  a  settlement  of  the  dispute  out  of  which 
this  controversy  has  grown;  that  the  controversy  may  soon  so  result, 
is  "a  consummation  devoutly  to  be  wished."  For  the  reasons  indi- 
cated the  judgment  is  reversed  and  cause  remanded,  with  directions 
to  set  aside  the  judgment  and  enter  in  lieu  there :>f  another  in  conform- 
ity to  the  opinion. 

Whole  court  sitting. 


BRASHBARS   v.    BRASHEARS. 

(Filed  June  20,  1908— Not  to  be  reported.) 

Hazelrigg,  Chenault  &  Hazelrigg,  R.  O.  Brashears  and  Howard, 
H^>ward  &  Horn  for  appellant. 

J.  J.  C.  Bach  and  W.  H.  Miller  for  appellee. 

Appeal  frc-m  Perry  Circuit  Court. 

Judge  Hobson  delivered  the  following  response  to  petition  for  re- 
hearing, overruling: 

The  statement  of  the  opinion  as  to  when  the  defendiant  learned  of 
the  judgment  is  ncjt  miaterial;  a  clerical  misprision  is  only  correctl- 
ble  from  the  record.  No  parol  evidence  can  be  heard.  The  purpose 
of  the  motion  is  simply  to  make  the  record  conform  to  itself.  The 
opinion  is  not  based  on  any  concession  of  counsel,  but  on  the  record. 

Petition  overruled. 
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(Filed  June  18,  1908-HNot  to  be  reported.) 

O'Neal  &  O'Neal  and  T.  L.  EJdelen  for  appellant. 

L.  F.  Wethers  tar  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Third 
Divisdon. 

Opinion  of  the  court  by  Judge  Hobsom  on  motion  to  file  additional 
transcript. 

Wie  do  not  find  it  necessary  to  consider  but  one  question  on  the 
I>en'ding  motion.  Upon  an  inspection  of  the  recoTd  we  find  no  error 
to  the  prejudice  of  appellant. 

The  ntotlon  is,  therefore,  overruled  without  a  consideration  of  the 
other  objections  made  by  appellee. 
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MORSE  V.  COMMONWEALTH. 
(Piled  June  17,  1908— Not  to  be  reported.) 
B.  F.  Graziani  for  appellant. 

James  Breathitt  and  Tom  B.  McGregor  for  appellee. 
Appeal  from  Kenton  Circuit  Court. 
Judge  Hobson  delivered  the  following  dissenting  opinion: 

In  this  case  the  circuit  court  allowed  the  Commonwealth  to  prove 
other  acts  of  embezzlement  committed  at  about  the  same  time  as 
the  principal  offense  and  under  the  sume  agency,  charging  the  jury 
that  this  proof  was  only  to  be  considered  by  them  on  the  Question 
of  the  deiendant's  guilty  intent;  and  it  is  iheld  by  this  court  that  in 
so  doing  he  committed  an  error.  The  ruling  of  the  circuit  court  is 
in  accord  with  the  authorities.  In  a  note  to  Calkins  v.  State,  98 
Am.  Dec,  163,  the  rule  is  thus  stated: 

"Evidence  of  other  acts  of  embezzlement  committed  at  about  the 
same  time  with  the  principal  offense  is  admissible  to  show  guilty 
intent;  but  suoh  evidence  can  have  no  further  legitimate  effect,  and 
must  be  confined  by  the  court  witihin  its  proper  scope  by  means  of 
appropriate  instructions;  and  a  failure  so  to  do  would  be  ground  for 
a  new  trial." 

This  statement  of  the  rule  is  sustained  by  numerous  decisions  in 
EIngland,  by  the  courts  of  the  United  States,  land  by  the  Supreme 
courts  of  the  different  States.  In  a  note  to  People  v.  Molineux,  62 
h,  R.  A.,  227,  the  rule  is  thus  stated: 

"As  has  been  stated,  intent  is  an  essential  ingredient  of  all  crimes 
at  the  common  law.  In  some  offenses,  the  creatures  of  statute,  it 
is  not.  Again,  in  some  instances  the  "^act  by  which  the  crime  charged 
is  committed  is,  in  and  of  itself,  evidence  of  a  guilty  knowledge  or 
intent,  or  malice;  while  in  others  such  act  may,  of  itself,  be  innocent 
or  justifiable,  or  guilty;  and  to  show  the  latter  it  Is  necessary  to  prove 
that  such  act  was  done  with  guilty  knowledge  or  intent. 

"It  is  in  proof  of  crimes  of  the  latter  character  that  the  exception 
to  the  rule  inhibiting  evidence  of  independent  crimes  is  most  liberally 
extended.  These  in  general  are,  false  pretenses  or  fraud;  forgery; 
counterfeiting;   embezzlement;   and  receiving  stolen  property. 

"It  should  not  be  thoaight,  however,  that  evidence  to  prove  intent  is 
confined  to  the  class  of  cases  just  mentioned,  but  in  those  cases 
first  spoken  of,  where  the  commission  of  the  act  Is  of  Itself  evidence 
of  intent,  the  actual  existence  of  intent,  like  that  of  motive,  may  bo 
sh  wn.  to  amplify  and  intensify  the  theory  and  position  of  the  prose- 
cution." (1  Wigmore  on  Evidence,  section  329;  Rice's  Criminal  Evi- 
dence, section  460;  1  Robinson  Criminal  Law,  section  465.) 

The  court  admits  that  the  evidence  is  competent,  but  in  substance 
holds  th^lt  it  should  be  introduced  in  rebuttal  and  then  only  where 
the  defense  is  th"'t  there^  was  no  fraudulent  intent.  There  are  two 
objections  to  this  ruling.  The  first  is  that  the  law  is  not  so  written. 
The  admlnistr Uion  of  the  law  is  uncertain  enough  at  best.  The 
G'TCu't  courts  must  be  governed  by  the  rules  of  law  as  given  in  the 
re  reprized  text-books,  based  upon  the  course  of  judicial  opinions;  and 
when  in  so  doing  they  are  not  sustained  by  this  court,  by  what  prin- 
ciples are  they  to  be  governed?  The  other  c-bjection  is,  that  embez- 
zlement is  a  fraudulent  conversion  of  the  principal's  property  by  the 
asrent;  our  statute  makes  the  fraudulent  conversion  the  gist  of  the 
offense.  To  show  a  fraudulent  conversion  is,  therefore,  a  part  of 
the  Commonwealth's  case,  and  the  Commonwealth  should  n^ke  oot 
its  case  in  chief;  not  in  rebuttal.    Where  the  agent  collects  the  prin- 
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clpal's  money,  a  fraudulent  intent  may  be  inferred  trom  the  fact 
that  he  does  not  pay  it  over,  but  this  is  an  inference  which  the  jury 
may  or  may  not  make  under  the  proof;  and  so  where  the  Coinmjon- 
wealth  can  affirmatively  show  a  fraudulent  intent  by  other  evidence, 
it  should  do  so  just  as  the  Commonwealth  may  show  affirmatively 
expressed  malice  in  a  prosecution  for  murder.  In  an  action  for  ma- 
licious prosecution,  the  law  implies  malice  from  a  want  of  probable 
cause;  but  it  has  not  been  held  that  the  plaintiff  may  not  show  ex- 
press malice,  and  certainly  such  evidence  would  not  be  allowed  in 
rebuttal.  The  fraudulent  intent  in  embezzlement  may  be  shown  in 
chief  by  the  Commonwealth  jus^t  as  express  malice  may  be  shown  in 
prosecution  for  murder  or  in  actions  for  malicious  prosecution. 

I  concur  in  the  afflimance  of  the  judgment,  but  I  do  not  concur  in 
so  much  of  the  opinion  as  holds  that  the  circuit  c^urt  erred  in  admit- 
ting the  evidence  referred  to  in  chief. 


RENSHAW  V.  COOK,  JUDGE. 
(Filed  June  20,  1908 — To  be  reported.) 

1.  Writs  of  Prohibition — Granted  by  Appellate  Court — Restraining 
Circuit  Courts — Legality  of  Actltjn — Under  section  110,  of  the  Con^ 
stiiution,  providing  that  "The  Court  of  Appeals  ♦  ♦  ♦  shall  have 
power  to  issue  such  writs  as  may  be  necessary  to  give  it  general  con- 
trol of  inferior  jurisdictijois,"  whenever  any  inferior  jurisdiction,  par- 
ticularly a  circuit  court,  is  proceeding  beyond  its  jurisdiction  a  writ 
of  prohibition  may  issue  out  of  the  appellate  court  on  a  proper  ap- 
plication to  prevent  the  exercise  of  the  usurped  jurisdiction,  or  when 
the  inferior  court  has  jurisdiction,  but  there  is  not  an  adequate 
remedy  by  appeal,  the  appellate  court  may,  in  its  discretion,  exercise 
a  supervisory  control  over  the  inferior  court  so  as  to  prevent  irreparar 
ble  injury  or  injustice. 

2.  Same — ^Action  of  Circuit  Courts — Invading  Jurisdiction  of  Inferior 
Oourt-^Authority  of  Appellate  Judge— -In  the  exercise  of  discretion 
vested  in  them  by  law,  inferior  courts  will  not  be  subjected  to  inter- 
ference by  the  appellate  court  merely  because  its  views  on  the  sub- 
ject may  be  att  variance  with  those  of  the  lower  court.  There  must,  In 
such  case,  be  such  an  abuse  of  discretion  as  would  indicate  a  failure  to 
hear,  or  a  bias  in  the  consideration  of  the  question  by  the  trial  judge. 
But  where  there  is  not  a  discretion,  and  the  inferior  court  is  proceed- 
ing out  of  its  jurisdiction,  or  is  Invadng  the  jurisdiction  of  another 
court  or  offlicer,  the  appellate  court  naay  grant  the  writ  to  prevent  the 
unauthorized  interference. 

3.  Sheriffs — Failure  to  Execute  Bond — ^Under  act  of  1906,  chapter 
22,  article  8,  secti'^n  2,  Sessions  Acts  of  1906,  and  Kentucky  Statutes, 
section  4557,  requiring  sheriffs  to  execute  bond  each  year,  the  execu- 
tion of  a  bond  each  year  at  the  time  fixed  by  the  statute  is  a  condition 
precedent  to  his  right  of  incumbency,  and  his  failure  to  give  such 
bond  for  any  one  of  the  yefirs  works  a  forfeiture  of  Tils  office,  sub- 
ject to  the  discretion  of  the  county  court  to  allow  furher  time  as 
to  the  bonds  subsequent  to  the  first  one  andi  without  such  extension  of 
time  the  office  becomes  vacant  and  he  may  be  removed  from  his  of- 
fice by  the  county  judge  without  notice. 

4.  County  Courts — Record  Authority — Individual  Action  of  Judge — 
A  county  court  must  speak  througb  its  records.  A  county  judge,  when 
off  the  bench,  has  no  power  to  bind  the  county  by  anything  he  says 
or  <loes  In  his  individual  capacity. 

5.  Interlocutory  Injunctions — Granted  by  Inferior  Court — Jurisdic- 
tion of  Appellate  Judge — Dissoltition — Re-Inslatement — By   statute  a 
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judge  of  fhe  Court  of  Appeals  is  given  jurisdiction  to  dissolve  an 
interlocutory  injunction  granted  by  a  circuit  judge  or  any  other  in- 
ferior officer,  and  the  judgment  of  the  appellate  judge  in  that  matter, 
is  the  law  of  tiiat  case  so  long  as  the  tacts  shown  in  the  record  are 
substantially  unchanged,  until  it  is  reversed  by  the  Court  of  Appeals* 
Interlocutory  injunctions,  if  dissolved  by  the  trial  court  or  judge, 
when  re-instated  by  a  judge  of  the  appellate  court,  may  not  thereafter 
be  disregarded  by  the  inferior  tribunal  where  the  matter  may  be 
pending,  so  long  as  they  remain  interlocutory. 

G.  Same — Jurisdiction  of  County  Judge — Order  Removing  Sheriff 
From  Officer-Revisory  Authority  of  Circuit  Judge — ^In  the  absence  of 
the  circuit  judge  from  the  county,  the  county  judge  may  hear  and 
grant  or  refuse  motions  for  interlocutory  injunctions  of  a  prohibitory 
nature  (section  273,  Civil  Code),  and  where  a  county  judge  granted 
an  injunction  restraining  a  sheriff  from  exercising  the  duties  of  an 
office  who  had  refused  to  execute  his  annual  official  bond,  the  cir- 
cuit judge  had  no  jurisdiction  to  grant  a  temporary  writ  of  prohibition 
and  could  not  do  so  without  Invading  the  rightful  jurisdiction  of  the 
county  judge. 

S.  Y.  Trimble,  Downer  &  Russell  and  Trimble  &  Bell  for  plaintiff. 

McQuown  &  Beckiham  and  John  C.  Duffy  for  irespondent. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  granting  plaintiff's 
prayer  for  writ  of  prohibition. 

This  is  an  applicatio^n  in  this  court  for  a  writ  of  prohibition  against 
His  Honor,  Thomas  P.  Cook,  judge  of  the  Thi*rd  Judicial  District  of 
Kentucky,  restraining  him  from  interfering  by  order  or  judgment  of 
his  court,  with  the  trial  of  an  application  for  an  injunction  before 
County  Judge  Prowse,  of  Christian  county,  in  an  action  in  the  Christian 
Circuit  Court  between  J.  M.  Renshaw,  as  plaintiff,  land  David  Smith,  as 
defendant.  The  last-named  action  was  brought  by  Renshaw  against 
Smith  to  oust  the  latter  from  the  office  room  in  the  county  courthouse 
set  apart  for  the  sheriff  of  the  county,  and  to  enjoin  his  using  the 
furniture,  &c.,  or  interfering  with  plaintiff  in  the  occupancy  of  the 
said  room  and  furniture,  or  the  handling  of  judicial  process,  the  col- 
lection of  taxes,  &c.  Smith  was  elected  sheriff  of  the  county  and 
qualified,  but  having  failed  to  renew  his  bond,  as  required  by  statute, 
his  offi^  was  declared  vacant  and  Renshaw  appointed  shenriff,  who 
qualified  by  executing  the  bond  and  taking  the  oaths  required  by  law. 
Smith,  conceiving  his  removal  to  have  been  irregular,  sued  out  an 
injunction  against  Renskaw's  Interfering  with  his  incumbency  of  the 
office.  The  injunction  was  granted  by  Circuit  Judge  Cook.  Applica- 
tion was  mjade  to  Judge  Barker,  of  this  court,  to  dissolve  the  injunc- 
tion. Upon  hearing.  Judge  Barker  did  dissolve  the  injunction. 
Smith,  notwithstanding,  refused  to  give  up  possession  of  the  office 
in  the  courthouse  set  apart  for  the  sheriff.  It  was  then  Renshaw 
sued  him  for  its  possession,  and  sought  an  injunction  against  has 
continuing  to  occupy  it  and  thereby  interfering  with  the  plaintiff's 
discharge  of  his  official  duties.  As  the  circuit  jud^e  was  absent  ftom 
the  county,  notice  of  application  for  a  temtpos-ary  injunction  in  tbA 
case  was  given  to  be  heard  before  the  county  judge  of  the  county. 
Before  that  application  could  be  heard.  Smith  applied  to  the  respond- 
ent, as  circuit  judge  of  the  district,  for  a  writ  of  i^x>hibition  against 
County  Judge  Prowse,  restraining  him  from  heiarlng  or  granting  tlie 
injunction.  In  his  petition.  Smith  Taises  again  the  question  of  the 
validity  of  the  order  of  the  county  court  declaring  his  office  vacant, 
claiming  it  was  void,  for  want  of  notice  to  him,  of  the  contemplated 
action.  The  respondent  granted  the  temporary  writ  of  prohibition 
against  County  Judge  Prowse. 
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By  section  110,  of  the  Constitution,  it  is  provided:  "Tlie  Court  of 
Appeals  •  •  •  sh'all  h-ave  power  to  issue  suoh.  writs  ss  may  be 
necessary  to  give  it  general  control  of  inferior  jurisdictions." 

Whenever  any  inferior  jurisdiction,  particularly  a  circuit  court,  is 
proceeding  beyond  its  jurisdiction,  the  writ  may  issue  out  of  this 
court  on  a  proper  application  to  prevent  the  exercise  if  the  usurped 
jurisdiction.  The  party  com/plaining  will  not,  in  such  case,  be  put 
to  the  annoyance,  expense  and  jeopardy  of  la  trial  before  the  tribunal 
without  jurisdiction.  Or,  when  the  inferior  court  has  Jurisdiction, 
but  there  is  not  nn  adequate  remedy  by  appeal,  this  conilt  may,  in  its 
discretion,  exercise  a  supervisory  control  over  the  Inferior  court 
so  as  to  prevent  irreparable  injury  and  injustice.  But  it  does 
not  follow  that,  because  this  court  mxiy  do  so.  It  will,  as  '^ 
matter  of  right  in  a  claimant,  use  ihis  extraordinary  writ  in  either 
of  the  instances  above  indicated.  The  matter  rests  in  a  sound  ju- 
dicial discretion,  to  be  exercised  upon  the  merits  of  the  particular 
case.  It  is  exercised  most  sparingly.  iB>or  it  is  believed  that  ordi- 
narily the  usual  process  of  the  law,  the  remedy  by  appeal  and  the  like, 
is  sufficient  to  rectify  any  error  that  may  be  committed  in  the  course 
of  the  trial  below.  There  are  many  cases  where  no  appeal  is  allowed 
to  this  court.  It  would  be  rare  when  this  court  would  feel  justified 
in  interfering  with  the  exercise  of  its  jurisdiction  by  the  Inferior  tri- 
bunal in  such  matter.  And  in  the  exercise  of  discretion  vested  in 
them  by  Viw  the  Inferior  courts  will  not  be  subjected  to  interference 
from  this  court  merely  because  our  views  on  the  subject  may  be 
at  variance  wi/th  those  of  the  lower  court.  There  must.  In  such  case, 
be  such  an  abuse  of  discretion  as  would  indicate  a  failure  to  hear,  or 
a  bias  in  the  considenation  of  the  question  by  the  trial  judge.  But 
when  there  Is  not  a  discretion,  and  the  inferior  coairt  Is  proceeding 
out  of  its  jurisdiction,  or  is  invading  the  jurisdiction  of  another  court 
or  officer,  this  court  may  grant  the  writ  to  prevent  the  unauthorized 
interference. 

In  the  suit  at  bar  there  is  raised  the  question  of  the  validity  of 
the  action  of  the  county  court  of  Christian  county  In  declaring  a 
vacancy  in  the  offlfce  of  sheriff,  and  in  appointing  plaintiff  Renshaw  to 
fill  the  vacancy.  The  facts  upon  which  this  question  is  raised  fully 
appear  in  the  opinion  delivered  by  Judge  Barker  on  the  motion  to 
dissolve  the  injunction  above  alluded  to  when  the  case  was  before 
bim  on  that  question.  We  now  ^^dopt  that  opinion  as  the  opinion  of 
this  court,  and  the  questions  passed  upon  in  that  opinion  are,  for  the 
reasons  there  given,  now  similarly  approved  by  this  court.  That 
opinion  is  as  follows: 

"At  the  regular  November  election,  1905,  the  plaintiff,  David  Smith, 
was  elected  sheriff  of  Christian  county,  and  thereafter  qualified  by 
taking  the  oath  of  office  and  executing  the  bonds  required  by  law. 
On  the  first  Monday  in  January,  1907,  he  executed  the  annual  bonds 
required  by  the  statute  for  the  year  1907.  On  March  1,  1908,  he 
failed  to  execute  either  of  the  three  bonds  required  to  be  executed 
for  thaJt  year,  and  on  March  11,  the  judge  of  the  county  court  entered 
an  order  declaring  the  office  of  sheriff  vacant,  and  appointing  the 
defendant,  J.  M.  Renshaw,  to  fill  the  vacancy  until  the  next  general 
election  for  the  office  of  sheriff. 

Thereupon  the  plaintiff  filed  th's  action  in  equity  for  the  purpose 
of  obtaining  an  injuncition  restraining  Renshaw  from  taking  posses- 
sion of  the  office  of  sheriff  of  Christian  county,  or  in  any  way  inter- 
fering with  the  plaintiff  in  the  execution  by  him  of  the  duties  there- 
of A  temporary  restraining  order  was  entered  by  the  judge  of  the 
circuit  court,  according  to  the  prayer  of  the  petition,  and  thereupon 
the  defendant,  upon  notice,  made  a  motion  before  me,  las  one  of  the 
judges  of  the  Court  of  Appeals  of  Kentucky,  to  dissolve  the  injunc- 
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tion  so  obtained.  After  hearing  the  oral  argument  of  counsel,  I 
deemed  the  matter  o!  such  importance  that  I  brought  it  before  the 
eastern  division  of  the  Court  of  Appeals,  and  submitted  the  various 
questions  Involved  in  the  adjn-dlcation  of  the  motion  to  the  judges 
composing  that  division  as  if  the  motion  were  a  case  regularly  pend- 
ing in  the  Court  of  Appeals. 

"The  proper  adjudication  of  the  pending  motion  will  involve  a  con- 
struction of  the  following  sections  of  an  act.  entitled  *An  act  relating 
to  revenue  and  taxatit:!!,'  enacted  by  the  Generad  Assembly  of  th** 
Commonwealth  of  Kentuclty  in  1906  (Sessions  Acts,  1906,  pages  152- 
153),  land  of  the  Kentucky  Statutes. 

"  'Article  8,  sectkn  2.  The  sheriff  or  collector  shall,  on  or  before 
the  1st  day  of  March  next  succeeding  his  election,  and  on  or  before 
the  said  day  annually  thereafter,  enter  into  bonds  with  surety  for  the 
faithful  performance  of  his  duties.  A  quietus  by  the  Auditor  of  Pub- 
lic Accounts,  and  from  the  fiscal  cJ-urt  of  his  county  for  the  preceding 
year  shall  be  produced  by  each  sheriff  or  collector  to  the  county  court 
on  or  before  that  day,  and  no  tax-book  shall  be  delivered  to  the  sheriff 
or  collected  after  the  first  year  of  his  term,  who  shall  fail  to  exhibit 
such  quietus  on  or  before  that  date.  He  may  execute  bond  at  any 
time  after  he  receives  his  certiflcfae  of  election  up  to  and  including 
the  1st  day  of  March  succeeding  his  election,  and  it  shall  be  the 
duty  of  the  judge  of  the  county  comrt  to  hold  a  court  at  any  time 
the  sheriff  may  request  for  that  purpose.  The  county  judge  shall 
judge  of  the  sufficiency  of  the  surety,  and  in  no  case  shall  sureties 
be  taken  who  are  not  jointly  worth,  subject  to  execution  after  the 
payment  of  ull  their  debts  and  liabiliies,  a  sum  equal  to  the  aggregate 
amount  of  money,  which  may  probably  be  received  by  the  sheriff  or 
collector  during  the  year  succeeding  the  execution  of  the  bond.' 

*'  'Article  8,  Section  3.  On  the  failure  of  the  sheriff  or  collector  to 
execute  bond  and  qualify  as  hereinbefore  provided,  he  shall  forfeit 
his  office,  and  the  county  court  may  appoint  a  sheriff  or  collector 
to  fill  the  vacancy  until  a  sheriff  or  collector  Is  elected.'     •     •     ♦ 

"  'Section  4557.  It  shall  be  the  duty  of  the  county  court  to  cause 
the  sheriff,  annually,  to  renew  his  bond  required  by  this  chapter,  and 
oftener,  if  the  court  may  deem  proper;  and  upon  his  failure  to  do  so, 
the  court  shall  enter  up  an  order  suspending  him  from  acting  until 
he  gives  si. id  bond,  or  the  court  may  vacate  his  office.' 

"  'Section  1058.  There  shall  be  a  regular  term  of  the  county  court 
held  by  the  county  judge  in  each  county  once  every  month,  on  Mon- 
day, and  until  changed,  as  herein  provided,  shall  be  held  on  the  same 
day  it  now  is.  The  time  of  holding  the  county  court  in  any  county 
may  be  changed  by  an  order  made  by  the  county  judge,  and  entered 
upon  tie  records  of  the  county  court  at  the  ladt  regular  term  held  in 
the  next  year  preceding  the  year  in  which  the  change  is  to  be  made. 
Special  terms  of  the  county  court  may  be  held  at  any  time  for  the 
transaction  of  any  business  except  the  probating  of  a  will,  or  grant- 
ing tavern,  liquor  or  druggist  license;  and  the  court  may  adjourn 
from  time  to  time  until  the  business  is  disposed  of,  hut  no  adjournment 
shall  be  to  a  time  beyond  the  c^'mmencement  of  the  next  regular 
term.' 

"  'Section  4134.  The  county  court  may  require  the  sheriff  to  give 
an  additional  bond  or  bonds,  with  good  surety,  to  be  approved  by  the 
county  court,  whenever  it  may  deem  the  interest  ot  the  State  or 
county  demands;  and  the  sureties  on  all  the  bonds  executed  by  the 
sheriff  shall  be  jointly  and  severally  liable  for  any  de**3ult  of  the  sheriff 
during  the  term  in  which  said  bond  may  be  executed,  whether  the  lia- 
bility accrued  before  or  after  the  execution  of  such  bond  or  bonds.* 

"There  is  no  difference  msde  by  the  revenue  adt  of  1906,  in  the  law 
bf^iring  upon  the  question  In  hand,  except  the  change  In  the  date  upon 
'which  the  sheriff  Is  required  to  execute  bonds.  In  the  prior  statute  the 
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day  fixed  was  the  first  Monday  in  January  o!  each  year.  The  language 
of  section  2,  of  art  cle  8,  of  the  act  of  1906,  peremptorily  requires 
the  sheriff  to  execute,  on  or  before  the  1st  day  of  March  of  each  year 
of  his  term,  bonds  with  suflicient  surety  conditioned  for  ^the  faithful 
performance  of  his  duties;  and  it  is  not  disputed  in  this  record,  that 
the  plaintiff  failed  to  discharge  this  duty  on  or  before  the  1st  day 
of  March,  1908. 

"Section  4557,  of  the  Kentucky  Statutes,  provides  that  it  shall  be 
the  duty  of  the  county  court  to  cause  the  sheriff,  annually,  to  renew 
his  l>onds,  and  upon  his  failure  to  do  so  the  court  is  required  either  to 
suspend  him  from  acting  until  he  does  give  bond  or  may  vacate  his 
office.  So  far  as  this  phase  of  the  case  is  concerned,  I  am  of  opin- 
ion that  it  is  concluded  by  the  reasoning  in  Schuff  v.  Pflanz,  99  Ky., 
97.  That  case  is  similar  in  principle  in  all  respects  to  the  case  at 
bar,  except  that,  after  the  sheriff  failed  to  give  bond  at  the  proper 
time,  the  county  judge  accepted  his  bond  and  Uien  entered  an  order 
vacating  the  office  and  appointing  a  successor.  Two  questions  arose 
from  his  proceeding:  First,  the  right  and  duty  of  the  county  judge 
to  declare  the  office  of  sheriff  vacant  upon  the  failure  of  that  officer 
tD  execute  the  bonds  as  requi<red  by  law;  and,  second,  the  effect  upon 
this  right  and  duty  in  permitting  the  officer  to  execute  the  bonds 
after  the  time  required  by  law.  The  court  held,  construing  section 
4130  (identical  with  section  2,  article  8,  acts  of  1906,  except  as  to 
date  of  bonds  to  be  given),  with  section  4557,  of  the  Kentucky  Stat- 
utes, that  the  county  court  had  the  right  to  vacate  the  office  of  sheriff 
upon  the  failure  of  the  officer  to  execute  the  bonds  as  required; 
but  having  accepted  the  bond  from  him,  the  court  could  not  afterwards 
vacate  the  office.  In  other  words,  it  was  there  held  that  the  court, 
under  the  language  of  section  4557,  could  do  either  of  two  things: 
First,  suspend  the  officer  until  he  executed  the  bonds;  or,  second, 
vacate  the  office.  The  first  alternative  authorized  the  court  to  force 
the  offlfcer  to  give  bond  without  vacating  his  office,  and  what  the 
court  ddd  was  to  practically  adopt  this  method,  although  the  order  of 
suspension  was  not  entered;  but  it  was  clearly  held  that  the  court 
might  have  vacated  the  office  for  the  failure  to  give  the  bonds  at  the 
proper  time.     In  the  opinion  it  is  said: 

"  'This  statute  (section  4557)  should  be  construed  In  connection 
with  the  revenue  statutes  (now  section  2,  article  8,  acts  of  1906), 
•<Tnd  it  is  manifest  that  a  fair  interpretation  of  the  legislative  meaning 
is  that,  upon  the  failure  to  execute  any  bond  required  of  this  of- 
ficial, for  the  protection  of  the  State,  county  or  citizen,  the  county  court 
may  remove  him  from  office;  and  particularly  where,  by  statute,  it  is 
made  the  plain  duty  of  the  official  to  execute  the  bond  on  a  particular 
day.  The  duty  then  devolves  on  the  sheriff  and  he  must  comply  with  the 
law;  but  it  does  not  follow  because  the  sheriff  fails  to  renew  his  gen- 
eral bond  or  to  give  an  annual  bond  for  the  collection  of  the  revenue 
that  the  county  judge  is  powerless  to  accept  a  bond  after  the  first 
Monday  in  January.  He  may,  it  Is  true,  vacate  the  office,  but  before 
he  does  this  he  accepts  a  bond  that  is  in  addition  to  or  a  new  bond, 
upon  which  the  last  sureties  became  jointly  liable  with  the  sureties 
on  the  first  bond,  tt  is  a  bond  sufficient  to  satisfy  the  court  that  all 
will  be  protected  who  are  Interested  in  its  execution,  and  when  ao 
cepted,  the  sheriff  having  previously  qualified,  it  is  then  too  late  to 
enter  an  order  vacating  the  office.*  In  the  case  at  bar  the  county  Judge 
did  not  accept  the  bond  from  the  sheriff,  or  perm/it  him  to  execute 
one  and  this  differentiates  it  from  the  phase  of  Schuff  v.  Pflanz; 
and  it  necessarily  follows  from  the  principle  of  that  case,  as  applied 
to  the  facts  of  this,  that  the  county  judge  had  the  right  to  vacate 
the  office  of  the  plaintiff  upon  his  failure  to  execute  the  bond  at  the 
required  time,  and  to  appoint  the  defendant  sheriff  in  his  stead. 

"It  is,  however,  insisted  by  the  plaintiff  that  the  language  of  sec- 
tion  4557  requires  the  county  judge  to  give  the  sheriff  notice  that  he 
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has  failed  to  execute  his  bond.  This  position  is  based  upon  the  Ifln 
giiage  of  the  statute,  that  'It  shall  be  the  duty  of  the  county  court 
to  cause  the  sheriff,  annually,  to  renew  his  bond,'  &c.;  it  being  said 
that  this  language  requires  the  county  judge  to  exercise  a  supervising 
oversight  as  to  the  sheriff,  and,  at  least,  to  give  him  notice,  of  his 
failure  in  regard  to  the  execution  of  his  bonds,  and  afford  him  an 
opportunity  to  rectify  the  omission.  It  seems  to  me  that  this  would 
be  a  very  strained  construction  to  place  upon  the  language  of  the 
statute.  Taking  the  section  as  a  whole,  it  is  clear  that  the  county  court 
shall  cause  the  sheriff  to  execute  his  bond,  either  by  suspending 
him  until  he  does  so,  or  vacating  his  office,  if  he  chooses.  The  duty 
of  executing  the  bond  was  upon  the  sheriff,  and  he  knew  whether  he 
had  performed  this  duty  or  not,  and  upon  his  failure  to  do  so,  the 
statute  cast  upon  the  county  judge  the  duty  of  forcing  the  delinquent 
officer  to  execute  the  bond  by  suspending  him,  or  of  vacating  the 
offllce  and  filling  it  with  one  who  would  execute  the  bond  required 
by  law. 

"The  plaintiff  pleaded  (and  introduced  evidence  to  support  it)  that 
in  October,  1907,  one  Frank  Rives  had  been  appointed  by  the  county 
judge  (the  predecessor  of  the  county  judge  involved  here)  as  special 
commissioner  to  settle  his  accoaints  as  she.riff  as  the  basis  for  a  quietus 
to  be  thereafter  obtained  from  the  fiscal  court;  that  the  plaintiff  did 
not  settle  his  accounts  with  Rives  in  1907,  because  he  was  advised 
by  the  county  attorney  not  to  do  so  until  after  the  railroad  tax  was 
collected,  and  that  upon  the  advice  of  the  county  attorney,  he  deferred 
the  settlement;  that  in  January,  1908,  Rives,  who  had  been  elected  to 
the  State  Senate,  left  Christian  county  and  went  to  Frankfort,  Ken- 
tucky, in  the  discharge  of  his  legislative  duties,  and  remained  there 
until  March  1,  1908;  and  that  not  being  able  to  make  the  settlement 
of  his  accounts,  he  could  not  obtain  a  quietus,  and,  therefore,  did 
not  execute  his  bond;  that  antiripating  this  result,  he  spoke  to  the 
county  judge,  and  that  officer  told  him  that  if  he  did  not  execute  the 
bond  on  the  1st  day  of  March,  as  the  law  required,  he  would  permit 
him  to  execute  it  afterwards  and  date  it  March  the  first.  All  of  this 
was  controverted  in  the  pleadings,  and  contradicted  most  emphatically 
by  the  county  judge  in  the  evidence.  But  assuming  the  facts  to  have 
been  as  contended  for  by  plaintiff,  can  it  avail  him  as  a  legal  excuse 
for  the  non-performance  of  his  duty  in  the  premises?  In  the  first 
place,  the  obtaining  of  the  quietus  required  by  the  statute  is  not  a 
condition  precedent  to  the  execution  of  the  bond,  and  is  entirely  sepa- 
rated from  it  by  the  statute.  The  plaintiff  was,  indeed,  required  to 
have  the  quietus,  but  the  failure  to  obtain  it  did  not  prevent  his  exe- 
cuting bond,  and  the  execution  of  the  bond  in  nowise  prevented  the 
consequence  from  the  failure  to  obtain  the  quietus.  Without  the 
quietus  the  statute  provides  that  the  tax  book  shall  not  be  deliver- 
ed to  the  sheriff;  but  this  would  be  true  whether  the  bond  was  exe- 
cuted or  not.  The  execution  of  the  bond  and  the  obtaining  of  the 
quietus  are  separate  duties,  and  the  failure  to  perfDrm  these  duties 
Imposes  separate  and  distinct  consequences. 

"Furthermore,  the  county  court  must  speak  by  its  records.  The 
county  judge,  when  off  the  bench,  has  no  power  or  authority  to 
bind  the  county  court,  and  it  would  entail  most  disastrous  conse- 
quences if  those  having  business  with  the  county  court  could  come 
in  and  set  up  conversations  had  with  the  judge  on  the  street,  or 
out  of  office,  in  bar  of  the  consequences  of  the  judgments  of  the 
cf.urt.  Nothing  that  the  county  judge  may  have  said  as  an  indivi- 
dual can  be  allowed  to  militate  against  the  judgment  of  the  county 
court.  It  is  an  elementary  proposition  that  even  written  opinions 
of  the  court  do  not  bind;  but  it  is  the  decree  entered  upon  the  judg- 
ment roll  that  has  force  and  effect.  Thereforet  admitting  to  be 
true  all  that  the  plaintiff  contends  took  place  between  the  county 
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Judge  and  himself  with  reference  to  the  execution  of  the  bond  in^ 
volved  here,  it  can  not  be  allowed  to  avail  him  upon  this  motion. 

"It  is  also  said  that  the  regular  term  of  the  county  court  of 
Christian  county  commenced  on  the  second  day  of  March,  1908,  and 
there  was  no  order  of  adjournment  to  the  eleventh  day  of  March, 
1908,  when  the  Judgment  vacating  the  office  of  plaintiff  was  enter- 
ed. I  think  the  record  conclusively  refutes  this  as  a  matter  of  fact; 
but  whether  it  does  or  not,  section  1058,  of  the  Kentucky  Statutes, 
expressly  permits  the  county  judge  to  hold  special  terms  of  court 
at  any  time  he  may  see  fit,  for  any  business  but  certain  named 
exceptions,  of  which  that  involved  here  Is  not  one. 

"It  was  not  necessary  that  the  county  judge  should  give  plaintiff 
notice  that  he  intended  to  enter  a  judgment  vacating  the  office. 
The  court  only  had  jurisdiction  to  enter  the  order  provided  the  bond 
had  not  been  accepted  and  filed.  This  was  a  mjitter  of  record,  and 
its  existence  jurisdictional.  There  was  but  one  question:  Had  the 
bond  been  filed?  This  could  only  be  established  by  the  record.  Upon 
the  failure  to  execute  the  bond  and  file  it  on  the  day  required  by  the 
statute  the  authority  of  the  county  court  arose  to  vacate  the  office, 
The  record  shows  (and  it  could  not  be  contradicted (  that  no  bond 
was  filed.  The  right  to  vacate  the  office  was  absolute,  and  the 
judgment  of  vacation  removed  the  plaintiff  from  office. 

"For  the  foregoing  reasons,  I  am  constrained  to  dissolve  the  in- 
jiinction  granted  by  the  circuit  court;   and  it  is  so  ordered. 

"In  this  conclusion  I  am  authorized  to  say  that  Chief  Justice  O'Rear 
and  Judges  Lassing  and  Carroll,  concur." 

Just  why  that  opinion  was  not  deemed  binding  upon  the  parties 
to  the  litigation,  and  upon  the  circuit  judge,  whose  official  action 
is  reviewed  and  reversed,  we  are  not  told.  It  was  ignored,  or  at- 
tempted to  be,  by  Mr.  Smith  and  his  counsel,  and  seems  to  have  been 
regardei  by  the  circuit  judge  as  not  binding  upon  him,^  either  be- 
cause it  was  not  the  authoritative  action  of  the  Appellate  Court,  or 
was  made  inapplicable  by  other  facts  occurring  subsequent  to  its 
rendition,  and  wbich  materially  affected  the  status  of  the  case. 
The  circuit  judge  has  not  filed  a  response  in  this  proceeding.  Hence 
we  are  left  in  some  doubt  as  to  what  he  based  his  action  upon.  If 
counsel  who  appear  here  for  him  correctly  present  his  views,  then 
we  may  assume  that  his  action  was  based  upon  one  or  both  of  the 
following  propositions:  First.  That  the*  action  of  the  county  court 
declaring  the  office  of  sheriff  vacant,  was  had  without  notice  to  the 
former  incumbent,  Smitb,  and  was  a  judgment  depriving  him  of 
his  office  without  a  day  in  court:  and  for  that  reason  was  void; 
that  being  void,  the  opinion  of  Judge  Barker  delivered  upon  the 
motion  to  dissolve  the  injunction  in  the  first  action  raising  the  ques- 
tion, holding  that  it  was  not  void,  was  erroneous  and  not  binding 
upon  anyiody  In  another  action,  although  the  same  question  might 
be  again  raised.  Second.  That  since  the  opinion  was  delivered, 
Mr.  Smith  has  prosecuted  an  appeal  to  the  circuit  court  from  the 
judgment  of  the  county  court,  and  has  executed  the  necessary  ap- 
peal lend,  which  in  appeals  in  those  courts  operates  as  a  superse- 
deas; that  the  order  of  the  county  court  appointing  Renshaw  was 
therefore  suspended  until  the  circuit  court  should  act  on  the  ap- 
peal; and  that  in  the  meantime  Smith  was  entitled  to  discharge  the 
duties  of  sheriff  and  occupy  the  room  set  apart  for  that  office;  that 
Prowse,  the  county  judge,  was  made  a  party  to  the  suit  enjoining 
Renshaw  from  taking  possession  of  the  office  (the  first  suit)  and 
was  disqualified  by  that  fact  from  sitting  in  judgment  on  the  mo- 
tion in  the  second  suit,  the  one  brought  by  Renshaw  against  Smdth 
for  an  injunction  and  possession  of  the  office  rooms,  &c. 


902  RENSHAW  V.  COOK,  JUDGE. 

The  writer  feels  that  nothing  can  be  added  to  the  reaaoning  in 
Judge  Barker's  opinion,  delivered  upon  the  motion  to  dissolve  the 
injunction.  Put  counsel  for  respondent  assail  its  soundness  on  the 
ground  that  it  is  in  conflict  with  certain  opinions  heretofore  de- 
liveroa  by  this  court,  and  which  hold  that  one  elected  to  an  office 
who  ha<  qualified  can  not  he  deprived  of  his  office  by  the  judgment  or 
action  of  any  tribunal  without  having  had  his  day  in  court — that  Is. 
notico  of  the  action  in  which  it  is  sought  to  oust  him.  It  is  con- 
ceded that  if  the  statute  authorized  his  removal  without  notice,  the 
act  would  he  valid.  (Page  v.  Hardin,  8  B.  Mon..  G18,  and  Todd  ▼. 
DunUp.  99  Ky.,  460,  are  relied  on  in  support  of  the  respondent's 
contention.) 

Page  V.  Hardin,  supra,  was  the  removal  of  the  Secretary  of  State 
from  office  by  the  Governor,  because  of  the  former's  alleged  neglect 
of  official  duty.  The  act  was  done  upon  the  Governor's  own  motion, 
and  without  trial  or  notice.  The  Secretary  of  State  was  then  re- 
movable from  office  by  the  Governor  for  cause.  The  court  found 
the  fact  to  be  that  the  alleged  cause  did  not  exist.  Aside  from  cer- 
tain deficiencies  in  pleading  upon  which  the  court,  in  a  large  meas- 
ure, rented  its  decision,  it  was  stated,  and  we  think  correctly,  that 
an  appointment  of  one  to  office  for  a  definite  term,  vests  the  ap> 
pointee  with  such  right  to  its  emolumients  that  he  can  not  be 
ousted  without  cause  and  a  hearing,  unless  the  statute  provides 
for   d  it-pen  sing   with   such   procedure. 

The  siSLvne  principle  was  restated  in  Todd  v.  Dunlap.  supra,  where 
it  was  averred  that  the  mayor  and  aldermen  of  Louisville  were  threat- 
ening to  remove  certain  members  of  the  Board  of  Public  Works,  with- 
out cause  or  not  ice. |  But  we  are  of  opinion  that  the  principle  relied 
on  is  not  applicable  in  this  case.  Here  the  incumbent  had  not  the 
right  to  the  office  at  all,  unless  he  first  executed  certain  bonds. 
The  execution  of  the  bonds  each  year  at  the  time  fixed  by  statute, 
is  a  condition  precedent  to  his  right  of  incumbency.  The  second 
and  third  years  are  not  different  from  the  first.  If  he  failed  originally 
to  (lualify  by  executing  bonds  after  his  election,  no  one  would  say 
that  the  elected  sheriff  must  first  have  a  notice  that  the  office  would 
b3  declared  vacant  before  the  county  court  could  so  declare.  The 
statute  is  explicit,  and  the  reasons  are  as  important  that  the  second 
and  every  subsequent  annual  bond  be  executed  as  the  first.  The 
failure  to  execute  one  of  them  works  a  vacancy  in  The  office,  sub- 
ject to  the  discretion  of  the  county  court  to  allow  further  time  as 
to  the  bends  subsequent  to  the  first  one.  It  is  not  a  forfeiture  or 
a  penalty  for  something  done,  but  is  the  equivalent  of  a  resigna- 
tion. The  office  became  vacant,  because  the  statute  declares  that 
is  the  result,  unless  the  county  court  extend  the  time.  The  pro^ 
visions  of  the  statute  are  for  the  benefit  of  the  taxpayers  and  the 
public.  The  office  is  one  of  vast  importance.  That  official  collects 
all  the  taxes,  in  his  county,  for  the  State  and  county.  The  Legis- 
lature has  taken  great  pains  to  safeguard  the  public  by  exacting  the 
prompt  execution  of  sufficient  bonds,  and  vesting  the  county  courts 
with  large  discretion  in  the  matter  of  seeing  that  the  bonds  are 
solvent  and  are  executed  when  they  should  be.  The  order  of  the 
coLnty  court  did  not  deprive  Smith  of  his  office.  It  was  the  statute. 
The  county  court  was  given  the  power  to  stay  the  operation  of  the 
statute  by  extending  the  time  to  the  sheriff  within  which  to  execute 
the  bond.  But  without  such  extension  the  office  was  vacated  and 
the  sheriff  and  all  the  world  had  notice  of  that  fact  from  the  statute 
itself. 

In  Schuff  V.  Pflanz,  supra,  the  court  did  extend  the  time  by  accept- 
ing the  bond  subsequent  to  the  date  fixed  by  the  statute:  or.  In  other 
words,  waived  the  failure  by  accepting  the  bond  after  the  time  fixed 
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by  statute.  That  ctfse  goes  no  further,  and  it  should  not  Such 
statutes  affect  the  State  revenue  and  are  not  to  be  dealt  with  lightly, 
and  played  with  as  at  shuttle-cock,  according  to  the  convenience 
or  partiality  of  public  officials.  They  should  be  held  to  mean  what 
they  say,  and  when  the  statute  says  that  if  the  sheriff  fails  to  exe- 
cute a  bond  to  secure  the  collection  of  the  public  revenue,  on  or 
before  the  first  day  of  March,  that  the  office  shall  thereupon  become 
vacant,  and  the  county  court  shall  thereupon  appoint  his  successor, 
there  ought  not  to  be  read  into  the  statute  something  different,  for 
Instance,  that  if  the  sheriff,  without  good  excuse,  fails  to  renew  his 
bond,  the  county  court  may,  upon  notice  and  after  trial,  adjudge  the 
offl.ce  to  be  vacant,  and  fill  the  vacancy  by  appointment.  It  does  not 
make  any  difference  under  this  statute,  what  the  reason  was  that 
pro^.ented  the  sheriff  from  executing  the  required  bonds;  it  is  his 
failure  that  vacates  the  office.  There  is  nothing  for  trial.  No  extra- 
neous fact  to  be  ascertained;  no  dereliction  of  conduct  to  be  ad- 
judged. Whether  the  bond  had  been  executed,  the  records  of  the 
court  will  show,  and  if  not  executed  the  statute  takes  effect,  un- 
less the  court  sees  proper  to  extend  the  time,  as  it  was  held  in 
Schuff  V.  Pflanz,  it  might  do  under  section  4557,  Kentucky  Statutes. 
It  was  suggested  in  argument  that  the  sheriff  might  tender  a  good 
bond  within  the  time,  and  the  county  co\irt  might,  from  partisan  or 
other  improper  motive,  refuse  to  accept  it,  or  to  allow  the  record 
to  show  any  fact  connected  with  the  tender.  It  is  sufficient  to  say 
that  the  suppositious  case  is  not  here;  it  is  quite  likely,  as  is  usual, 
a  good  tender  would  be  upheld  to  be  the  equivalent  of  doing  the  act 
required,  and  that  a  court  of  competent  jurisdiction  would  compel 
the  acceptance  of  the  bond,   its  solvency  being   conceded. 

We  adhere  to  the  conclusion  on  this  point  stated  in  Judge  Barker's 
opinion  herein   adopted. 

By  statute,  a  judge  of  the  Court  of  Appeals  is  given  jurisdiction 
to  dissolve  an  interlocutory  injunction  granted  by  a  circuit  court 
judge,  or  any  other  inferior  officer.  The  judgment  of  the  appellate 
judge  on  that  matter,  is  the  law  of  that  case,,  so  long  as  the  facts 
shown  in  the  record  are  substantially  unchanged,  until  it  may  be 
reversed,  or  departed  from  by  the  Court  of  Appeals.  The  jurisdiction 
is  conferred  by  statute — as  all  appellate  jurisdiction  is — and 
when  exercised,  neither  the  parties  to  the  record,  nor  the  inferior 
courts,  are  at  liberty  to  set  it  aside;  for  the  time  being  it  ^is  as 
binding  upon  everybody  concerned  as  if  rendered  by  the  Court  of 
Appeals,  sitting  in  banc.  Like  other  judgments,  it  is  binding  not 
only  In  the  particular  case,  but  as  between  the  same  parties  or  their 
privies,  and  before  whatever  judicial  tribunal  it  may  come.  It  is 
binding  upon  them  all  if  the  same  subject-matter  !s  involved.  It 
can  not  be  avoided  by  bringing  a  new  suit  about  the  same  thing, 
presenting  for  decision  again  the  same  or  substantially  the  same 
disputed  question  of  law  and  fact.  To  allow  such  practice  would 
bring  the  authority  of  the  law  into  disrespect,  and  unsettle  that 
which  it  was  intended  by  the  statute  conferring  the  jurisdiction  should 
be  put  at  rest  for  the  time  being.  Final  authority  in  such  matters 
must  be  vested  somewhere.  And  wherever  vested,  when  exercised 
it  should  be  respected  and  must  be  obeyed.  When  the  circuit  judge's 
action  in  such  matters  is  final  by  the  operation  of  the  statute,  it  binds 
everybody,  including  this  court,  till  such  time  as  it  may  be  over- 
borne by  the  means  allowed  by  law.  Interlocutory  Injunctions,  if 
dissolved  by  the  trial  court  or  judge,  when  re-instated  by  a  judge  of 
the  Court  of  Appeals,  may  not  thereafter  be  disregarded  by  the 
parties  or  the  inferior  tribunal  where  the  acticn  may  be  pending, 
00  long  as  they  remain  interlocutory.  If  upon  the  complete  prepara- 
tion of  the  case,  the  record  presents  a  different  state  of  facts,  sub- 
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fitantially,  from  that  made  to  appear  on  the  interlocutory  hearing, 
the  trial  court  may  then  refuse  to  grant  the  permanent  injunction, 
thereby  dissolving  the  temporary  order.  When,  this  court  may.  in 
the  manner  allowed  by  the  Code(  section  747,  Civil  Code)  re-in- 
state the  Interlocutory  injunction  pending  the  appeal,  or  by  revers- 
ing the  judgment  on  final  hearing,  order  it  to  be  re-instated  by  the 
trial  court.  On  the  other  hand,  if  the  trial  court  grajits  a  tempo- 
rary Injunction,  which,  on  application  to  a  judge  of  this  court,  is 
dissolved,  it  must  stand  dissolved  throughout  the  litigation, 
and  until  a  final  trial  in  the  circuit  court,  when,  if  the  facts  are  mate- 
rially different  from  those  shown  on  the  interlocutory  hearing,  a 
permanent  injunction  may  be  granted  by  the  trial  court.  Any  other 
procedure  would  beget  un seeming  conflict  In  authority  and  a  possi- 
ble  war  between  jurisdictions. 

But  it  may  be  that  the  circuit  judge  proceeded  upon  the  idea 
that  by  the  appeal  prosecuted  by  Smith  from  the  order  declaring 
the  office  of  sheriff  vacant,  and  appointing  Renshaw  to  it,  that 
order  was  superseded,  and  that  Renshaw  had  no  right  to  the  office 
whilst  the  order  appointing  him  was  suspended. 

All  appeals  are  regulated  by  statute.  Those  to  this  court,  from 
judgments  of  circuit  courts  include  all  matters  not  excluded  by  the 
statute:  (section  950,  Kentucky  Statutes);  those  to  the  circuit  court 
from  county  and  other  inferior  courts  such  only  as  are  expressly 
named  and  allowed  by  the  statute.  (Section  978,  Kentucky  Statutes.) 
The  statute  conferring  appellate  jurisdiction  upon  the  circuit  court 
reads  as  follows: 

"Appeals  may  be  taken  to  the  circuit  court  from  all  orders  and 
judgments  of  the  fiscal  court  or  quarterly  court  in  civil  cases  where 
the  value  in  controversy,  exclusive  of  interest  and  cost,  is  over 
twenty-five  dollars;  and  from  all  judgments  of  the  county  court 
where  the  amount  in  controversy  is  over  fifty  dollars,  exclusive  of 
interest  and  cost;  and  from  all  judgments  and  orders  of  said  court 
in  cases  of  bastardy,  or  in  the  settlement  of  the  accounts  of  personal 
representatives,  assignees,  guardians,  trustees,  curators  and  other 
fiduciaries,  and  from  orders  granting,  revoking  or  refusing  letters 
testamentary  or  of  administration,  or  appointing  or  refusing  to  ap- 
I)oint,  or  removing  curators,  guardians,  trustees  or  committees  of 
estates,  or  granting  or  refusing  to  grant  druggist,  tavern  or  liquor 
license,  and  from  judgments  In  proceedings  to  condemn  land  for 
any  purpose,  and  in  all  other  cases  allowed  by  law.'* 

it  will  be  observed  that  in  allowing  appeals  from  quarterly  and 
y^scal  courts  to  the  circuit  court,  the  jurisdiction  is  restricted  to 
"civil  case  •,  where  the  value  in  dispute"  exceeds  twenty-five  dollars; 
but  the  language  granting  appeals  from  judgments  of  county  courts 
is  significantly  different: 

"All  judgments  of  the  county  court,  where  the  amount  in  contro- 
versy is  over  fifty  dollars,  exclusive  of  interest  and  cost,  may  be  ap- 
pealed from." 

Then  follows  a  list  of  other  judgments  of  county  courts  that  may 
be  ajiealed  from,  including  most  of  the  matters  over  which  that 
tribunal  has  jurisdiction,  but  not  including  the  order  of  the  county 
court  removing  or  appointing  a  sheriff.  It  must  be  presumed  th£t 
the  Leg:i.slature  was  not  so  particular  in  this  matter,  without  Inten- 
tion. Knowing  that  they  were  creating  an  appellate  jurisdiction 
from  the  county  to  the  circuit  courts,  and  namdng  specifically  so 
many  of  the  matters  over  which  that  tribunal  had  jurisdiction,  most 
of  them  of  much  less  importance  than  the  one  of  appointing  or  re- 
moving a  sheriff,  it  must  be  taken  that  they  meant  to  exclude  the 
latter  from  the  appellate  jurisdiction  thereby  created.  But  it  is 
argued  that  the  value  of  the  office  of  sheriff  is  far  in  excess  of  fifty 
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dollars,  ancl  we  have  no  doubt  that  is  true.  But  the  value  of  the 
thing  in  controversy  is  not  the  test  in  allowing  appeals  from  the 
county  court,  although,  it  is  in  appeals  from  quarterly  and  fiscal 
courts.  It  is  the  "amount  in  controversy"  that  controls  the  ques- 
tion in  appeals  from  such  county  court  judgments  are  not  other- 
"^ise  specified.  The  word  "amount"  can  apply  only  to  a  judgment 
for  money,  while  "value"  may  he  applied  to  judgments  for  a  num- 
ber of  things  other  than  money.  The  ofiQce  of  sheriff  ought  not  to  be 
left  vacant,  nor  ought  the  solvency  of  the  bonds  required,  or  their 
prompt  execution  be  delayed  or  determined  by  any  other  official 
than  the  one  upon  whom  the  Legislature  has  imposed  that  duty. 
For  a  great  many  years  the  county  courts  alone  have  had  that 
jurisdiction.  Thty  are  reculiarly  qualified,  as  the  Legislature  seems 
to  have  considered  to  discharge  it  acceptably  and  safely.  County 
judges  are  elected  with  that  duty  in  view,  and  it  may  be  safely 
supposed,  that  they  are  chosen  by  the  electors  with  some  particular 
reference  for  their  fitness  to  discharge  it.  Circuit  judges  serve  a  dis- 
trict more  frequently  made  up  of  a  number  of  counties — they  have 
not  generally  the  acquaintance  nor  the  means  of  personal  know- 
ledge toiicbiiig  the  financial  standing  of  the  sureties  who  may  be 
offered  on  sheriff  bonds.  Nor  are  circuit  clerks  who  accept  appeal 
bond.H  so  well  (.ualified,  generally,  as  are  the  county  judges  to  pass 
on  such  questions.  The  county  judge's  jurisdiction  is  mainly  over 
the  fisciU  affairs  of  his  county.  He  has  many  means  and  opportuni- 
ties afforded  by  the  daily  affairs  of  his  office  for  knowing  who  are 
safe  sureties,  and  the  amount  that  will  probably  pass  through  the 
sherfif's  hands,  not  open  to  other  officials.  The  situation  and  the 
studied  language  of  section  978,  Kentucky  Statutes,  supra,  and  the 
rule  of  construction  that  the  expression  of  some  indicates  the  ex- 
clusion of  all  others,  leave  us  in  no  doubt  that  orders  of  the  county 
courts  removing  rnd  ai)pointing  sheriffs,  are  not  the  subject  of  ap- 
peal to  the  circuit  court.  Hence  the  appeal  attempted  by  Smith, 
did  not  suspend  the  county  court's  order,  but  being  void,  left  It  in  full 
force. 

In  the  absence  of  the  circuit  judge  from  the  county,  the  county 
judge  may  hear  and  grant  or  refuse  motions  for  interlocutory  in- 
junctions of  a  prohibitory  nature.  (Section  273,  Civil  Code.)  As 
Circuit  Judge  Cook  was  absent  from  Christian  county  when  the 
application  was  made  in  the  case  of  Renshaw  against  Smith,  county 
Jiidge  Prowse  had  jurisdiction  to  hear  and  determine  the  ques- 
tion, whether  the  temporary  injunction  applied  for  in  that  case 
should  be  granted.  Nor  did  the  fact  that  he  had  been  joined  as  a 
defendant  In  a  former  action  of  Smith  against  Renshaw,  disqualify 
him  from  acting.  Kis  being  joined  in  the  other  case  was  merely 
formal;  he  had  no  perscnal  interest  in  it.  Nor  has  he  now  any,  so 
fir  as  this  record  Intimates.  The  action  of  the  respondent  in 
gnmting  the  temporary  writ  of  prohibition  was  beyond  his  juris- 
diction, as  he  could  not  do  so  without  invading  the  rightful  juris- 
diction of  the  county  judge  in  the  matter,  conferred  upon  him  by 
statute,  BO  long  as  he  was  in  the  county  and  not  disqualified  from 
acting,  and   th?<  circuit  judge  was  out  of  the  county. 

The  respondent  is  directed  to  forthwith  set  aside  his  order  pro- 
hibitlong  County  Judge  Prowse  from  trying  the  action  for  injunc- 
tion in  the  action  of  Renshaw  against  Smith,  pending  in  the  Chris- 
tian Circuit  Court,  and  the  writ  of  prohibition  prayed  for  in  this 
application    is    granted. 

The  whole  court  sitting. 

Judges  Nunn,  Settle  and  Hobson  dissenting. 
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ILLINOIS  CENTRAL  R.  R.  CO.  v.  VAUGHN. 

(Filed  June  20,  1908— Not  to  be  reported.) 

1  Ilallvoads — Collision  of  Trains — Injury  to  Flagman — Negligence 
of  Compiuy — Contributory  Negligence  of  Employe — A  caboose  on 
a  '^ork  trtin  Is  the  proper  place  for  the  flagman  of  such  train  to 
ride.  Where  a  work  train  which  was  loaded  with  railroad  track 
rails,  was  lun  into  by  a  freight  train,  It  was  not  negligence  of  the 
flagman  to  jump  off  from  the  rear  end  of  the  cabooso  and  the  fact 
thai  he  was  injured  by  the  loose  rails  on  the  flat  car  being  driven 
agains'  him  in  attempting  to  escape  from  the  caboose,  did  not  make 
him  guilty  of  contributory  negligence  preventing  his  recovery  for 
damages  against  the  railroad  company  wliose  negligence  had  placed 
him   in  peril. 

2.  Same — Evidence — Resumption  of  Work — Discharge — Cause — In 
an  action  by  a  flagman  for  damages  for  an  Injury  in  a  collision  of 
trains  where  he  testified  that  he  resumed  work  for  the  company 
aftf-'r  he  had  partially  recovered  from  his  injury  but  was  discharged 
because*  of  his  inability  to  work  on  account  of  his  Injury,  it  was 
coii>i)etent  for  the  company  to  prove  that  he  was  discharged  for 
inebriety   and   not   for  inability   to  labor  otherwise. 

S.  Same — Evidence — Contract  of  Settlement — Meaning — Instruc- 
tions to  Jury — Where,  In  an  action  by  an  employe  against  a  railroad 
company  for  damages  for  an  injury,  a  written  contract  was  intro- 
duced in  evidence,  purporting  to  be  a  complete  settlement  of  plain- 
tiff's entire  claim,  the  court  should  have  told  the  jury  that  such 
writing  alone  must  be  looked  to  for  the  meaning  of  the  parties,  if  an 
inient  may  be  gathered  from  its  terms;  and  Its  Intent  is  governed 
solely  by  the  law  and  not  at  all  by  the  mental  consideration  of  one 
of  the  parties  to  it;   there  being  no  plea  of  mistake. 

4.  Same — Accepting  Compensation — Tender  Before  Suit — Wliere. 
In  an  action  for  damages  by  an  employe,  against  the  railroad  company, 
a  written  compromise  of  settlement  was  pleaded  by  the  company 
for  the  entire  claim  which  the  plaintiff  claims  was  intended  for 
and  was  accepted  by  him  solely  for  his  lost  time  caused  thereby, 
he  was  not  required  to  tender  back  the  money  he  claims  was  paid 
for  lost  time,  but  If  he  recovers  in  his  action  he  should  be  required 
to  account  for  the  money  he  received. 

5.  Evidence — Pleadings  of  Adverse  Party — Competency — ^Where 
ttiere  Is  no  admission  of  fact  In  the  pleadings  of  the  defendant 
against  Its  interest,  they  were  not  competent  to  be  read  on  the 
trial  as  evidence  for  the  plaintiff. 

Trabue,   Doolan   &  Cox  and  Lockett  &  Worsham   for  appellant. 
Dorsey  &  Stanley  and  J.  Morgan  Chlnn  for  appellee. 
Appeal  from  Henderson  Circuit  Court. 
Opinion  of  the  court  by  Chief  Justice   O'Rear,   reversing. 

Appellee  was  flagman  on  a  work  train  on  appellant's  road.  The 
work  train,  In  going  into  Clarksvllle,  Tenn.,  ran  Into  a  freight  train 
standing  on  the  track,  near  the  city  limits  of  Clarksvllle.  The  work 
train  was  composed  of  the  locomotive,  caboose  and  a  flat  car,  the  lat- 
ter loaded  with  railroad  track  -ails,  and  owing  to  a  defective  draw- 
head,  or  coupler,  was  coupled  back  of  the  caboose.  Appellee's  duty 
was  to  look  after  the  rear  of  the  train,  where  the  caboose  Is  ordi- 
narily. He  was  riding  In  the  caboose,  when,  noticing  the  engineer, 
fireman  and  conductor  jump  from  the  engine,  he  ran  to  the  rear 
of  the   caboose   to  jump   off.    At   that   moment   the   collision   occur- 
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red,  some  of  the  rails  on  the  flat  car  being  driven  forward  by  the  im- 
pact, pinning  his  body  to  the  car.  He  claims  to  have  sustained  per- 
manent injury  to  his  leg  and  kidneys,  and  painful  injuries  elsewhere 
upon  his  person.    He  sued  for  and  recovered  $2,000  as  damages. 

The  peremptory  instruction  asked  for  by  appellant  was  properly 
overruled.  A  collision  of  two  trains  under  the  circumstances  shown, 
of  itself  proves  that  those  operating  the  trains,  or  one  of  them,  were 
negligent.  Furthermore,  it  was  gross  negligence  In  those  in  charge 
of  one  or  the  other  of  the  trains,  certainly,  and  may  be  of  both, 
to  have  so  disregarded  orders,  in  ruzming  on  the  time  of  the  other,  or 
of  the  train  dispatchers  in  letting  two  trains  out  on  the  same  track 
running  in  opposite  directions,  at  the  same  time,  at  the  meeting  point 
without  notifying  either  of  the  other's  presence.  So  that,  on  that 
score,  there  was  enough  evidence  of  gross  negligence  in  the  fact 
of  the  collision  to  have  taken  the  case  to  the  jury.  Nor  is  there 
any  merit  in  the  contention  that  plaintiff  was  not  in  his  proper 
place  when  he  was  injured.  The  company  had  not  the  right  to  in- 
jure or  imperil  hltn  by  its  gross  negligence,  wherever  he,  an  em- 
ploye, rightfully  upon  the  train, .  may  have  been  upon  it.  (But  the 
caboose  was  shown  to  be  the  usual  place  for  the  flagman  to  ride 
while  the  train  was  running  between  stations.  He  was  therefore 
in  his  proper  place.  When  put  in  peril  by  an  imminent  collision, 
he  was  not  obliged  to  exercise  a  correct  judgment  as  to  the  course 
he  should  pursue  for  his  own  safety.  His  act  in  attempting  to  jump 
from  the  rear  of  the  car  was  natural  under  the  circumstances,  and  he 
was  not  negligent  in  his  choice  of  means  to  avert  or  escape  from 
the  peril  In  which  his  master's  negligence  had  placed  him. 

Appellee  testified  on  the  trial  that  he  was  so  severely  injured 
that  he  could  not  thereafter  follow  his  former  avocation,  and  was 
indeed  physically  unfit  for  hard  manual  labor.  It  was  shown,  how- 
ever, that  some  two  or  three  months  after  his  injury  he  again  went 
to  work  for  appellant  railroad  company,  in  his  old  capacity  as  a  flag- 
man on  freight  trains.  But  he  testified  that  he  was  compelled  to 
quit  the  job  on  account  of  his  injuries  having  so  impaired  his  strength 
as  to  make  him  incompetent  for  such  hard  labor.  He  also  testified 
that  owing  to  his  being  unable  to  do  the  work,  appellant  discharged 
him.  He  was  asked,  on  cross-examination,  if  he  had  not  been  dis- 
charged because  of  his  inebriacy,  instead  of  his  physical  disable- 
ment. He  denied  it.  The  appellant  then  offered  to  prove  that 
he  had,  on  returning  to  work,  after  the  injury,  been  as  able  to  per- 
form his  duties,  and  did  so  as  competently  as  ever  before,  and  was 
so  employed  for  several  months,  making  the  same  wages  as  before 
his  injury;  but  that  owing  to  his  intemperate  habits  as  to  the  use  of 
intoxicants,  he  was  discharged. 

The  trial  court  refused  to  allow  the  evidence  offered  by  appel- 
lant as  to  the  reason  for  discharging  appellee.  We  think  that  was 
error.  If  appellee  had  not  by  his  testimony  endeavored  to  make, 
and  probably  had  made,  the  impression  on  the  jury  that  he  had  been 
discharged  because  of  his  weakened  and  impaired  physical  condi- 
tion to  do  the  work  of  a  brakeman,  the  evidence  on  that  point  offered 
by  appellant  would  have  been  irrelevant.  But  appellant  was  en- 
titled to  rebut  the  statement  made  by  appellee  on  this  point.  It  was 
not  collateral. 

Appellant  pleaded  that  some  days  after  appellee's  discharge  from 
the  hospital,  he  entered  into  a  compromise  agreement  with  it,  by 
which,  in  consideration  6f  $100,  then  paid  to  him  by  appellant,  his 
claim  for  damages  on  account  of  the  injuries  sustained  in  the  col- 
lision was  settled,  and  compromised.  The  written  agreement  was 
filed  with  the  pleading.  Appellee  replied  that  he  was  procured  by 
fraud  to  sign  the  agreement;   that  he  did  not  read  it;    that  appel- 
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lant*s  agent,  with  whom  the  settlement  was  made,  repreeented  that 
the  only  matter  that  was  being  settled  was  the  time  which  appellee 
had  lost  from  work  while  laid  up  by  his  injuries,  and  that  he  was 
assured  that  his  claim  for  damages,  if  any  there  was,  was  not  af- 
fected by  the  settlement.  He  also  pleaded  that  owing  to  his  intense 
suffering  and  being  under  the  influence  of  morphine,  taken  to  ease 
his  pain,  he  did  not  comprehend  what  he  was  doing.  The  evidence 
on  this  issue  was,'  as  might  be  expected,  sharply  conflicting.  Ap- 
pellee and  his  brother  who  was  present  at  the  settlement,  each  in  his 
testimony,  sustained  appellee's  plea.  On  the  other  hand,  appellant's 
claim  agent  denied,  positively,  that  such  representations  were  made. 
The  testimony  as  to  appellee's  suffering  and  his  use  of  the  opiate  is 
rather  hazy.    The  court  instructed  the  jury  on  this  issue  as  follows: 

"The  court  further  instructs  you  that  if  you  shall  believe  from 
the  evidence  that  the  one  hundred  dollars  mentioned  in  the  evi- 
dence as  having  been  paid  to  plaintiff  was  paid  to  and  accepted  by 
him  in  full  settlement  of  all  of  plaintiff's  demands  growing  out  of 
the  alleged  injury  complained  of,  then  in  that  event  you  should  find 
for  the  defendant,  although  you  may  believe  that  the  receipt  read 
in   evidence  was  obtained   by   fraud  or  misrepresentation." 

This  instruction  is  erroneous.  If  plaintiff  executed  the  writing 
understandingly,  and  without  being  deceived  by  the  fraudulent  mis- 
representations of  appellant's  claim  agent,  he  is  bound  by  it,  no 
matter  whether  he  "accepted  the  payment"  of  the  $100  in  full  set- 
tlement or  not.  The  first  question  is  (having  admitted  its  actual 
execution)  did  he  have  mind  enough,  at  the  time,  to  comprehend  the 
nature  of  his  act;  then,  was  he  induced  by  the  fraudulent  misre- 
presentations of  the  agent  of  appellant  to  sign  it  without  reading 
it,  being  lead  thereby  to  believe  it  was  only  a  receipt  for  payment 
for  certain  time  he  had  lost  and  not  for  his  injuries:  if  he  was  not 
so  imposed  upon,  and  did  have  mind  enough  to  have  comprehended 
the  nature  of  the  contract,  it  remains  only  for  the  court  to  con- 
strue the  writing.  The  writing  purports  a  full  and  complete  set- 
tlement of  the  plaintiff's  entire  claim  for  damages  growing  out  of 
that  injury.  The  court  should  have  told  the  jury  so.  "WTiere  par- 
ties set  down  their  contract  in  a  written  memorial,  it  alone  must  be 
looked  to  for  their  meaning,  if  an  intent  may  be  gathered  from  its 
terms,  and  its  effect  is  governed  solely  by  the  law,  and  not  at  all 
by  the  mental  consideration  of  one  of  two  parties  to  it,  there  be- 
ing no  plea  of  mistake.  Suppose  it  were  so  that  plaintiff's  mind 
was  not  impaired  at  that  time,  and  that  the  writing  was  signed  by 
him  without  fraudulent  imposition.  Could  he  still  say  "I  did  not 
accept  the  $100  in  settlement  of  all  my  demands?"  Yet  this  is 
what  the  instruction  allows.  No;  if  he  signed  it  in  his  right  mind  and 
and  without  imposition,  that  should  be  the  end  of  this  case.  The 
plaintiff's  weakened  physical  condition;  his  state  of  mind,  not  yet 
being  accustomed  to  his  maimed  condition;  his  anxiety  to  return 
to  his  work,  and  unwillingness  to  believe  he  was  permanently  in- 
jured; the  inequality  of  the  position  of  the  parties  to  the  transac- 
tion; the  assuring  manner  and  words  of  the  claim  agent;  perhaps 
the  use  of  the  opiate;  all  these  are  evidence  which  tend  to  sustain 
plaintiff's  claim  of  imposition,  aside  from  the  direct  representations 
claimed  by  plaintiff  to  have  been  made  to  him.  The  situation  was 
such  as  to  relax  the"  rule  that  a  party  who  signs  a  contract  with- 
out reading  It  will  not  be  heard  to  say  that  It  does  not  express  his 
intention;  besides  the  gross  inadequacy  of  the  compensation,  if  the 
pl&iutiff  was  injured  to  the  extent  he  says  he  was.  requires  but 
slight  additional  evidence  of  fraud  in  its  obtension  or  execution  to 
overturn  such  a  settlement.     (Railroad  Co.  v.  Harris,  158  U.  S.,  331.) 

The  plea  in   this  case  was  broad  enough  and   the  evidence  sufr 
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cient,  to  have  authorized  the  submission  to  the  jury  of  the  ques- 
tion of  fraud,  as  well  as  of  mental  condition  when  the  paper  was 
executed,  if  the  pleadings  had  justified  it.  But,  under  the  instruc- 
tion given,  the  jury  might  well  have  found  that  the  plaintiff  was  not 
imposed  on  (the  question  as  to  his  mental  condition  was  not  sub- 
mitted), and  yet  that  he  did  not  "accept"  the  $100  in  settlement  of 
all  his  claim — for  he  testified  that  he  did  not  so  intend.  Then  their 
\erdict  for  the  plaintiff  not  unnaturally  followed. 

PUJntiff  did  not  tender  back  the  flOO  before  his  suit.  This  he 
should  have  done  (L.  &  N.  R.  R.  Co.  v.  McElroy,  100  Ky.,  158)  unless, 
as  ho  pleads,  it  was  paid  to  him  on  accoimt  of  lost  time  alone.  In  that 
event  a  tender  of  repayment  was  not  required.  (McGill  v.  L.  &  N. 
R.  R.  Co.,  24  Ky.  Law  Rep.,  1245;  Ingram  v.  Cov.,  &c.,  R.  Co.,  28 
Ky.  Law  Rep.,  508;  L  C.  R.  R.  Co.  v.  Belt,  29  Ky.  Law  Rep.,  421-3.) 
But,  if  hj  should  recover,  he  ought  to  be  required  to  account  for 
the  $100,  as  loss  of  time  from  the  date  of  the  injury  was  one  of 
the  elements   of  his   damage. 

Under  the  state  of  pleadings  in  this  case,  the  question  of  appel- 
lee's mental  condition  was  properly  not  submitted  to  the  jury.  Nor 
should  the  fact  of  fraud  practiced  by  appellant's  agent  be  submitted 
at  all,  except  as  it  bears  upon  the  one  phase  allowed,  namely,  the 
alleged  substitution  by  appellant's  agent  of  agreement  settling  the 
demand  sued  on  in  full  for  the  agreement  alleged  by  appellee  of 
Eettling  cnly  for  his  lost  time.  The  reason  other  features-  of  fraud 
may  not  be  submitted  is,  that,  as  the  plaintiff  failed  lo  tender  back 
the  consideration  received  by  him  after  he  became  aware  of  the 
fraud  that  was  practiced  \i\>on  him  he  is  deemed  in  law  to  have  rati- 
fiel  It.  Having  ratified  it,  he  can  not  now  disregard  his  ratification. 
But  as  to  the  claim  of  fraud  for  which,  under  the  authorities  cited, 
ho  does  not  have  to  tender  repayment  of  the  consideration,  the  ques- 
tion of  such  fraud  may  be  submitted  to  the  jury.  The  instruction 
given  without  defining  fraud,  left  to  the  jury  every  element  that 
they  may  have  supposed  constituted  it;  whereas  it  should  have  been 
limited   as  ebove  indicated. 

Plaintiff  was  allowed  to  read  the  pleadings  of  the  defendant  to 
the  jury  as  evidence.  There  was  no  admission  of  fact  in  the  plead- 
ings of  the  defendant  against  its  interest  which  entitled  plaintiff 
to  havr)  the  jileadings  read  to  the  jury.  We  think  the  court  erred 
in  admitting  them  as  evidence. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  cause 
remanded,  for   proceedings  consistent  herewith. 
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(Filed  June  20.  1908— To  be  reported.) 

1.  Electric  Light  Wires — Injury  to  Children — Elevations  Beyond 
Danger — As  long  as  electric  light  wires  are  not  required  to  be  put 
under  ground,  they  must  be  put  on  poles,  and  where  they  are  placed 
as  high  as  eighteen  feet  above  the  street,  the  company  should  not 
be  required  to  anticipate  that  children  will  climb  up  to  them  and 
get  hurt  and  the  company  should  not  be  held  liable  in  such  a  case. 

2.  Same — Trespassers — Risk  Assumed — Children,  as  well  as  adults, 
when  (hey  trespass  upon  the  property  of  another,  take  the  risk, 
unless,  the  circumstances  bring  the  case  within  the  principle  of  what 
is  known  as  the  Turn  Table  cases,  where  a  dangerous  instrumental- 
ity is  used  that  is  attractive  to  children. 

Robbins  &  Thomas  for  appellants. 
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W.   B.   Stanfleld   for   appellant  Telephone   Co. 

W.  J.  Webb,  Webb  &  Seay  and  Weaks  &  Weaks  for  appellee. 

Appeal  from  Graves  Circuit  Court. 

Opinion   of  the  court  by  Judge   Hobson,   reversing. 

The  Mayfield  Water  and  Light  Co.,  maintains  a  system  of  elect- 
ric lights  in  Mayfield.  It  erected,  along  College  Cross  street,  a  line 
of  poles  eighteen  feet  high,  and  at  the  top  of  the  poles,  on  a  cross- 
arm,  it  placed  two  electric  wires,  twenty  inches  apart,  and  eighteen 
feet  from  the  ground.  After  this  had  been  done,  the  Home  Tele- 
phone Company  put  up  a  line  of  poles  along  the  street  thirty  feet 
high,  and  on  these  poles  it  placed  wire  cables  containing  its  tele- 
phone wires.  At  the  intersection  of  Sixth  street,  the  telephone 
poles  turned  in  Sixth  street,  and  to  keep  its  pole  straight  at  this 
point,  it  attached  two  guy  wires  to  the  top  of  the  pole  and  ran  them 
out  to  a  deadman,  or  log,  buried  in  the  ground,  the  guy  wires  run- 
ning down  from  the  top  of  the  pole  at  an  angle  of  about  45  degrees, 
being  about  four  feet  apart  at  the  ground  and  coming  together  at 
the  top  of  the  pole.  The  guy  wires  passed  in  about  eight  inches  of 
the  electric  wire.  The  children  of  the  neighborhood  would  hold  on 
to  the  upper  guy  wire  with  their  hands  and  walk  on  the  lower  wire 
and  then  slide  down,  using  the  wires  to  play  upon.  Chasles  M.  Webb, 
a  little  boy  eleven  years  old,  was  playing  upon  the  wires  in  this 
way  when  his  head  touched  the  electric  wire  thus  completing  the 
circuit,  and  he  was  instantly  killed.  This  suit  was  brought  against 
both  the  electric  light  company  and  the  telephone  company  to  recover 
for  his  death.  A  recovery  was  had  in  the  circuit  court  for  $1,000, 
and  the  defendants  appeal. 

There  was  proof  on  the  trial  that  the  insulation  on  the  electric 
light  wire  was  defective;  and  there  was  also  proof  that  whatever 
the  condition  of  the  insulation  might  have  been,  the  result  would 
have  been  the  same,  when  the  little  boys  head  touched  it.  while 
he  was  standing  on  the  other  wire  which  ran  inito  the  grouiild.  the 
proof,  being,  that  the  insulation  will  not  protect  from  injury 
when  such  a  high  current  of  electricity  is  carried  as  was  used 
on  this  wire.  The  ground  upon  which  the  recovery  is  rested  is 
that  in  the  construction  of  the  wires,  they  were  made  attractive  and 
inviting  to  children,  and  that  the  defendants  were  guilty  of  negligence 
in  so  maintaining  the  wires  and  permitting  them  to  remain  in  this 
dangerous  and  unprotected  condition.  This  court  has  in  a  number 
of  cases  held  electric  light  companies  responsible  where  it  permit- 
ted live  wires  to  hang  in  the  street.  Thus  in  City  of  Owensboro 
V.  York's  Adm*r,  25  Ky.  Law  Rep.,  1397,  a  little  boy  twelve  years 
old,  discovered  that  a  wire  was  hot,,  and  being  dared  by  one  of  his 
companions  to  touch  it,  got  on  a  board,  took  it  in  his  hands  and 
was  killed.  A  judgnfent  for  the  plaintiff  was  sustained.  (Macon  v. 
Paducah  Street  Railway  Co.,  23  Ky.  Law  Rep.,  46;  Lexington  Rail- 
road Co.  V.  Fain,  24  Ky,  Law  Rep.,  1443;  Thompson  v.  City  of  Somer- 
set, 30  Ky.  Law  Rep.,  131;  Maysviile  Gas  Co.  v.  Thomas,  21  Ky.  Law 
Rep.,  1690,   25   Ky.  Law  Rep.,   403.) 

But  in  all  of  these  cases  the  wire  was  in  the  street;  here  the 
wire  was  eighteen  feet  above  the  street.  It  could  only  be  reached 
by  a  person  climbing  the  electric  light  pole  or  walking  up  the  guy 
wire  of  the  telephone  company.  In  all  the  cases  where  a  liability 
has  been  imposed  for  what  is  known  as  an  attractive  nuisance  to 
children,  the  nuisance  has  been  placed  within  their  reach.  We 
know  of  no  case  where  this  has  been  applied  to  things  put  eighteen 
feet  above  the  ground  which  may  only  be  reached  by  climbing  a 
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pole  or  walking  up  a  wire.  Such  structures  are  not  an  invitation 
to  children  to  use  them.  A  child  may  climh  a  dead  tree  and  thus 
get  hurt,  but  the  owner  of  the  tree  can  not  be  said  to  maintain  an 
attractive  nuisance,  because  he  keeps  a  rott'en  tree  on  his  land. 
To  climb  this  pole  or  walk  this  wire  was  as  difficult  as  to  climb  a 
tree  and  no  reason  would  exist  for  holding  one  an  attractive  nui- 
sance more  than  the  other;  for  if  the  limbs  of  the  tree  were  brit- 
tle or  rotten,  there  would  be  no  great  danger  in  climbing  out  on  them. 
In  Simonton  v.  Citizens  Electric  Light  Co.,  67  S.  W.,  530,  the  defend- 
ant had  placed  spikes  in  its  poles  for  the  use  of  its  men  in  ascending 
and  descending  them.  Children  in  the  neighborhood  got  to  using 
the  pole  in  the  same  way.  One  of  them  went  up  on  the  pole  and 
lost  his  balance  and  fell  to  the  ground.  It  was  held  that  the  company 
was  not  liable.  The  spikes  on  the  side  of  the  pole  would  offer  a 
much  greater  inducement  to  a  child  to  climb  the  pole  than  the  guy 
wire  offered  in  the  case  before  us.  In  Johnson  v.  Paducah  Laun- 
dry Co.,  29  Ky.  Law  Rep.,  59,  the  defendant  had  upon  its  open  lot  an 
open  vat  of  hot  water.  The  plaintiff,  walking  upon  the  lot  in  the 
night  for  a  purpose  of  his  own  and  without  right,  fell  into  the  vat 
of  hot  water  and  was  burned.  It  was  held  that  he  could  not  re- 
cover. In  Schauf  v.  City  of  Paducah,  106  Ky.  228,  a  little  boy  wading 
out  into  an  open  pond  on  the  property  of  the  city  to  catch  a  bird, 
got  over  his  depth  and  was  drowned.  It  was  held  that  there  could 
be  no  recovery.  Other  authorities  are  collected  in  these  opinions. 
The  tendency  of  the  more  recent  cases  is  to  restrict  rather  than  en- 
large the  application  of  the  principle  laid  down  in  what  are  called 
Turn  Table  cases;  and  to  hold  that  the  defendant  is  not  liable 
unless  he  knows  or  ought,  in  the  exercise  of  ordinary  care,  to  know 
that  his  structure  is  alluring  to  children  r.nd  endauKeis  thv^m  (Br.rues 
v.  Shreveport  R.  R.  Co.,  49  Am.  St.  Rep..  416  426.)  In  Harris 
v.  Cowles,  107  Am.  St.  Rep.,  847,  a  child  was  injured  by  a  revolving 
door  at  the  entrance  to  a  building,  the  door  being  similar  to  those 
in  common  use  in  winter  to  keep  out  the  cold.  It  was  held  that  the 
trespasser,  though  a  child  of  tender  years,  could  not  recover,  on  the 
ground  that  to  extend  the  rule  would  be  to  impose  a  burden  upon 
the  property  owners  that  would  be  unreasonable.  The  same  principle 
was  applied  in  Fitzmaurice  v.  Connecticut  R.  R.  Co.,  112  Am.  St. 
Rep.,  159,  where  a  child  was  burned  at  a  pile  of  hot  ashes  left  upon  the 
defendant's  premises;  and  in  Foster-Herbert  v.  Cut  Stone  Co.,  112 
Am.  St.  Rep.,  881,  where  a  child  climbed  into  a  low  wagon  and 
was  there  hurt.  As  long  as  electric  light  wires  are  not  put  under 
ground,  they  must  be  put  upon  poles,  and  where  they  are  placed 
above  the  street  as  high  as  eighteen  feet,  the  company  should  not 
be  required  to  anticipate  that  children  will  climb  up  to  the  wires 
and  get  hurt.  Guy  wires  are  necessary  on  high  poles  at  street 
corners,  where  the  line  turns.  A  guy  wire  placed  on  a  high  pole  to 
keep  it  in  place,  or  some  such  contrivance,  can  not  well  be  dispensed 
with.  Such  a  wire  is  not  a  dangerous  instrumentality,  attractive  or 
alluring  to  children  within  the  meaning  of  the  Turn  Table  cases. 
Tbe  little  boy  was  a  trespasser  upon  the  defendant's  wire,  and  be- 
ing a  trespasser  he  can  not  complain  that  the  premises  were  un- 
safe. Children,  no  less  than  adults,  when  they  trespass  upon  the 
property  of  another,  take  the  risk  unless  the  circumstances  bring  the 
case  within  the  principle  of  what  is  known  as  the  Turn  Table  cases, 
where  a  dangerous  instrumentality  is  maintained,  with  knowledge 
actual  or  constructive,  that  it  is  alluring  to  children  and  endangers 
tliem.  A  wire  eighteen  feet  above  the  ground,  which  can  only  be 
reached  as  this  wire  was,  can  not  be  said  to  fall  within  the  excep-- 
tion  to  the  general  rule. 

Judgment  reversed  and  cause  reminded,  for  further  proceedings 
consistent  herewith. 
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LOUISVILLE  GAS  CO.,  &c.  v.  KENTUCKY  HEATING  CO. 
(Filed  June  20,  1908— To  be  reported.) 

m 

1.  Actions — Injunction  and  Damages — Separate  Actions — Bar — 
While  an  action  for  injunctive  relief  and  for  damages  may  be  joined, 
they  are  separate  and  distinct  causes  of  action  and  the  plaintiff  may 
elect  to  prosecute  each  by  a  separate  action,  and  the  fact  that  he 
prosecuted  an  action  for  an  injunction  does  not  bar  a  subsequent 
action  for  damages  resulting  from  the  injury  he  sought  to  enjoin. 

2.  Natural  Gas — Rival  Companies — Owning  Adjacent  Territory — 
Damages  for  Wasting  Gas  Supply — ^Appellee,  Kentucky  Heating  Comr 
pany,  owned  a  natural  gas  well  in  Meade  county  and  conveyed  its 
product  in  pipes  to  Louisville  for  sale.  Appellant,  Louisville  Gas 
Company,  manufactured  gas  in  Louisville  for  sale  therein  and  also 
owned  a  gas  well  in  Meade  county,  adjacent  to  the  well  of  appellee. 
Appellee,  in  an  action  in  equity  obtained  an  injunction  against  ap- 
pellant from  wasting  the  Meade  county  gas  by  burning  it  in  a  pretended 
effort  to  make  lamp-black,  and  in  subsequent  action  obtained  a  judgment 
for  $60,000  in  damages  for  wasting  the  gas  in  the  Meade  county  gas 
territory  from  which  judgment  this  appeal  is  prosecuted.  Held — 
That  the  burden  was  on  the  appellee  to  make  out  its  case,  ajnd  it 
must  do  this  by  evidence  other  than  the  finding  of  the  jury  in  the 
equity   case   which   was   incompetent   in   this   action. 

3.  Same — Gas  Reservoir — Reservoir  of  Adjacent  Owners — Wasting 
Gas  Supply — Measure  of  Damages  Recoverable — ^The  right  of  surface 
owners  to  take  gas  from  subjacent  fields  or  reservoirs  is  a  right  in 
common.  There  is  no  property  in  the  gas  until  it  is  taken.  The 
right  of  owners  of  the  surface  to  take  it  is  only  limited  by  its  being 
taken  for  a  lawful  purpose  and  in  a  reasonable  manner,  but  any 
unlawful  exercise  of  this  right  which  results  in  injury  to  the  natural 
right  of  any  other  tenant  In  common  is  an  actional  wrong,  and  in 
such  case  the  measure  of  dantages  is  the  difference  in  money  at  the 
point  where  taken  between  the  value  of  the  natural  flow  of  the  gas 
and  that  of  the  diminished  flow  directly  and  independently  of  all 
other  causes  attributable  to  the  wrong. 

4.  Same — Punitive  Damages — ^When  Recoverable — In  an  action 
by  a  surface  owner  against  a  like  owner  for  damages  for  wasting 
the  gas  under  their  common  territory  there  can  be  no  recovery  for 
punitive  damages  unless  it  is  shown  that  the  defendant  willfully 
wasted  the  gas  or  acted  maliciously  with  a  design  to  injure  the  plain- 
tiff's business,  in  which  case  punitive  damages  may  be  recovered. 

5.  Same — ^Argument  to  Jury — Discretion  of  Counsel — In  an  ordinary 
action  no  argument  should  be  permitted  in  making  the  opening  state- 
ment to  the  jury  by  counsel,  but  counsel  may,  with  propriety,  in  the 
closing  argument,  discuss  such  facts  as  are  in  evidence  without 
limit  or  restriction  so  long  as  he  confines  himself  to  the  evidence 
and  its  application  to  the  law  as  given  by  the  court. 

Humphrey,  Hines  &  Humphrey,  Alex.  G.  Barret,  L.  A.  Paurest,  F. 
M.    Sackett,   Fairleigh,   Straus   &   Falrleigh   for   appellants. 

Mat  O'Doherty,  O'Meara  &  James  and  McQuown  &  Brown  for 
appellees. 

Appeal  from  Hardin   Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  reversing. 

In  December,  1901,  the  Kentucky  Heating  Company  brought  suit 
in  the  Meade  Circuit  Court  against  the  Louisville  Gas  Company  and 
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Others,  seeking  to  enjoin  them  from  wasting  the  natural  gas  in  that 
field.  Tbis  suit  proceeded  to  a  judgment,  in.  -which  the  injunction 
was  granted,  and,  upon  appeal  to  this  court,  it  was  affirmed  in  117 
Ky.,  71.  After  this  judgment,  the  Kentucky  Heating  Company,  in 
January,  1904,  filed  the  present  suit  against  the  same  defendants. 
In  which  it  sought  to  recover  damages  for  the  alleged  wasting  of 
gas  in  the  Meade  county  field.  This  suit  was  prosecuted  to  a  judg- 
ment in  favor  of  plaintiff  for  $60,000.  From  that  judgment  this  ap- 
peal is  prosecuted. 

The  parties,  plaintifC  and  defendant,  in  the  suit  for  an  injunction 
and  in  the  suit  from  which  this  appeal  is  prosecuted,  are  the  same. 
The  Kentucky  Heating  Company  in  the  present  case,  pleaded  the 
recovery  of  the  judgment  in  the  equity  suit,  which  is  affirmed  in  117 
Ky.,  71,  as  an  adjudication  of  the  fact  as  between  them,  that  the 
appellants,  during  the  time  complained  of  had,  in  the  operation  of  a 
certain  lamp-black  factory,  .  wasted  a  great  quantity  of  gas,  and 
thereupon  laid  its  damages  therefor  at  $250,000.  The  defendants, 
the  Louisville  Gas  Company  and  others,  answered  traversing  the  al- 
legations of  the  petition,  pleaded  the  statute  of  limitaton,  and 
also  pleaded  the  judgment  in  the  equity  suit  as  a  bar  to  the  main- 
tenance of  this  action.  The  plea  of  the  statute  of  limitation  has 
been  abandoned  upon  this  appeal  and  will,  therefore,  not  be  con- 
•sidered. 

The  judgment  in  the  suit  in  equity  was  pleaded  and  relied  upon  by 
the  plaintiff  as  an  adjudication  between  it  and  the  defendants  of 
the  fact  that  the  defendants  had  wrongfully  wasted  gas  in  the  Meade 
county  field,  and  the  same  judgment  was  pleaded  by  defendants  in, 
bar  to  the  plaintiff's  right  to  maintain  the  action.  The  trial  court 
sustained  a  demurrer  to  the  defendants'  plea  of  the  judgment  in 
bar,  and  held  that  the  judgment  in  the  equity  suit  was  an  estoppel 
against  the  defendants  from  proving  that  they  had  not  wrongfully 
wasted  the  gas,  and  the  only  issue  to  be  tried  was  the  ascertain- 
ment of  the  damages  sustained  by  the  appellee,  the  Kentucky  Heating 
Company,  by  reason  of  the  wrongrful  wasting  of  gas  by  appellants. 
The  weight  of  the  argument  cr  1  '^th  sides  is  devoted  to  the  respec- 
tive contentions  of  the  parties  as  to  the  force  and  effect  of  the  judg- 
ment in  the  suit  in  equity  upon  ti^e  rights  of  the  parties  in  the 
present  action. 

Upon  this  contention  we  have  had  little  difficulty,  and  it  is  un- 
necessary to  consider  at  length,  the  numerous  cases  cited.  It  is 
contended  by  appellants  that  the  appellee,  in  its  suit  in  equity  to  enjoin 
tne  appellants  from  wasting  the  gas,  could  have  joined  with  that 
action  their  claim  for  damages,  presented  in  this  action;  that  a  court 
of  equity  had  jurisdiction  to  grant  complete  relief,  by  way  of  assess- 
ing damages,  in  addition  to  the  relief  of  injunction,  and  this  being 
true,  appellee  had  its  day  in  court,  and  having  elected  to  sue  for 
only  the  injunction,  it  is  now  estopped  from  maintaining  another 
action  against  the  same  parties  for  damages.  In  other  words,  it  is 
claimed  that  the  cause  of  action  for  injunctive  relief  and  for  dama- 
ges was  one  entire  cause,  and  having  taken  only  partial  relief,  the 
present  action  is  a  splitting  of  the  cause.  Some  decisions  of  courts 
of  other  States  are  cited  in  support  of  this  contention,  but  such  a 
rule  does  not  apply  under  the  laws  of  this  State.  The  claims  do  not 
constitute  a  single  cause  of'  action.  It  Is  true  they  might  have  been 
joined,  and  a  court  of  equity  might,  after  taking  jurisdiction  to 
grant  the  equitable  relief,  have  retained  jurisdiction  of  the  case  to 
assess  the  damages,  but  it  does  not  follow  that  both  claims  consti- 
tute a  single  cause   of  action,   or  that   plaintiff  was   compelled  to 

vol.  83—58 
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present  both  In  the  same  petition.  Wlille  they  might  be  jo'nable. 
they  are,  nevertheless,  separate  and  distinct  causes  of  action,  the 
one  calls  for  the  protection  of  a  right,  the  other  indemnity  or  compen- 
sation tor  wrongs  done.  While,  under  the  Code,  there  is  one  form 
of  action,  they  are  by  title  divided  into  two  classes,  ordinary  and 
equitable,  and  had  a  claim  for  damages  been  made  in  the  equitable 
action  it  would  have  required  a  separate  and  distinct  trial,  had 
either  party  demanded  it,  and  an  Issue  out  of  chancery  to  a  Jury, 
as  a  matter  of  right  This  being  true,  the  trial  court  properly  sus- 
tained a  demurrer  to  appellants'  plea  of  the  judgment  in  bar  of 
the  action. 

It  is  further  contended,  by  appellants,  that  if  the  Judgment  in 
the  equity  suit  was  not  a  bar  to  the  action,  then  it  had  no  probity  of 
relation  to  any  matter  at  issue  in  the  present  action.  With  this 
contention  we  can  not  agree.  While  the  parties  to  the  two  ac- 
tions are  the  same,  the  subject-matter  being  different,  the  judgment 
is  not  a  bar,  but  the  parties  being  the  same  it  is  conclusive  proof 
of  any  fact  at  issue  and  adjudged  on  the  merits.  The  main  issue 
in  the  suit  in  equity  was  whether  or  not  appellants  would  wrong- 
fully waste  the  gas  in  the  Meade  county  field,  and,  in  order  to  show 
that  they  would  do  so,  appellee  introduced  proof  to  the  effect  that 
they  had  theretofore  wasted  it,  and  upon  this  proof  the  chancellor 
based  his  finding,  upon  which  the  injunction  was  issued.  The  fact 
that  they  had  wasted  the  gas  was  an  issue  only  for  the  purpose  of 
showing  that  they  would  thereafter  waste  it,  but  appellants  are 
not  precluded  in  this  suit,  by  the  judgment  in  the  equity  suit  from 
showing  that  they  did  not  waste  it.  They  have  made  an  issue  upon 
this  point  with  appellee,  and  the  law  casts  upon  appellee  the  burden 
of  making  out  its  case,  and  they  must  do  this  by  evidence  other 
than  the  finding  and  judgment  of  the  chancellor  in  the  equity  suit. 
The  equity  Judgment  is  not  in  itself  the  evidence  of  any  wrongful, 
willful  or  malicious  act  on  the  part  of  appellants  or  any  of  them  in 
the  use  which  they  made  of  the  gas,  but  is  merely  the  result  of  the 
impression  which  the  evidence  offered  in  the  equity  suit  made  upon 
the  mind  of  the  chancellor.  Upon  this  same  evidence  a  trial  Jury 
might  or  might  not  find,  as  a  matter  of  fact,  that  the  gas  in  that 
field  was  wasted  by  appellants:  at  all  events  appellants  were  en- 
titled to  have  the  evidence  upon  which  appellee  sought  to  hold  them 
responsible  in  damages,  submitted  to  the  trial  Jury  for  their  deter- 
mination. 

Had  the  matter,  now  in  dispute,  been  tried  at  the  same  time  that 
the  equity  suit  was  tried,  appellants,  as  above  indicated,  would,  as 
a  matter  of  right,  have  been  entitled  to  have  submitted  to  a  Jury 
the  question  of  fact  which  is  now  involved  in  this  case,  and  if  this 
had  been  done  at  that  time  it  would  hardly  be  contended  that  the 
chancellor  should  have  told  the  jury  what  effect  they  should  give 
the  evidence.  It  would  not  have  been  proper  to  have  done  so  in  that 
suit,  and  he  erred  in  permitting  it  in  effect  to  be  done  on  the  trial 
of  the  case  at  bar  by  reading  the  opinion  to  the  Jury. 

He  likewise  erred  In  embodying  the  opinion  in  the  equity  suit,  or 
any  part  of  it  in  his  instructions. 

Upon  another  trial  appellee  should  be  permitted  to  show.  If  It 
can,  that  appellants  or  any  of  them,  willfully,  wantonly  or  designedly 
wasted  the  gas  for  the  purpose  of  injuring  appellee  in  its  business: 
in  other  words  that  they  acted  in  bad  faith.  On  the  other  hand  ap- 
pellants should  be  permitted  to  show,  if  they  can,  that  they  acted 
in  good  faith  in  operating  the  lamp-black  factory. 

Appellants  also  complain  that  the  petition  is  Insufficient  in  its 
allegation  of  damages,  and  that  for  this  reason,  no  damages  being 
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alleged,  their  demurrer  should  have  been  sustained.  It  is  true  the 
petition  alleges  only  general  damages,  but  this  is  sufficient.  Under 
it,  however,  appellee  was  entitled  to  recover  only  such  damages  as 
proximately  and  naturally  flowed  from  the  wrongs  complained  of. 
and  might  not  recover  any  special  damages.  The  trial  court  erred 
in  admitting  any  evidence  of  special  damages.  The  error  into  which 
the  trial  court  fell  in  defining  appellee's  measure  of  damage  seems 
to  have  been  brought  about  by  a  misconception  of  the  rights  of  ap- 
])ellee.  The  gas  which  appellants  were  wasting  was  not  the  prop- 
erty of  appellee,  and  therefore,  appellee  could  not  recover  for  this 
gas  as  a  conversion  of  his  property.  Appellants  had  the  same  right 
to  take  gas  in  the  Meade  county  field  that  appellee  had,  as  decided 
by  this  court  in  the  cases  of  Louisville  Gas  Company  v.  Kentucky 
Heating  Company,  117  Ky.,  71;  Commonwealth  v.  Trent,  117  Ky.,  34; 
and,  Hamby  v.  City  of  Dawson  Springs,  31  Ky.  Law  Rep.,  814.  The 
right  of  the  surface  owners  to  take  gas  from  the  sub-jacent  fields 
or  reservoirs,  is  a  right  in  common.  There  is  no  property  in  the 
g:iH  until  it  is  taken;  before  it  is  taken  it  is  fugitive  in  its  nature, 
ani  belongs)  in  common,  to  the  owners  of  the  surface.  The  right  of 
the  owners  to  take  it  is  without  stint,  the  only  limitation  being  that 
it  must  be  taken  for  a  lawful  purpose  and  in  a  reasonable  manner. 
Each  tenant  in  common  is  restricted  to  a  reasonable  use  of  this 
right,  and  each  is  entitled  to  the  natural  flow  of  the  gas  from  the 
sub-Jacent  fields,  and  any  unlawful  exercise  of  this  right  by  any 
tenant  In  common,  which  resalts  in  injury  to  the  natural  right  of 
any  other  tenant  or  surface  owner  is  an  actionable  wrong.  The 
damage  sustained  is  only  that  which  results  from  an  improper 
Interference  with  the  natural  flow  of  the  gas  in  the  wells  and  pipes 
of  another.  It  is  not  the  value  of  the  gas  at  the  point  of  distribu- 
tion, or  at  any  point  where  it  enters  artificial  conduits,  but  the 
value  in  money  for  the  diminution  of  the  natural  flow  of  the  gas 
at  the  wells,  directly  and  independently  of  all  other  causes  attribu- 
table to  the  wrongs  complained  of.  In  other  words,  the  measure 
of  damages  is  the  difference  in  money,  at  the  point  where  taken, 
between  the  value  of  the  natural  flow  and  that  of  the  diminished  flow, 
directly  and  independently  of  all  other  causes,  attributable  to  the 
wrong.  Aipcllants;  had  the  right,  as  had  every  other  surface  owner, 
to  take  from  the  field,  in  its  natural  flow,  gas  without  stint,  and  had 
the  same  (luantlty  or  more  been  taken  in  rightful  use,  and  the  same 
damage  ensued,  or,  even  had  the  field  been  destroyed  thereby,  ap- 
pellee would  have  no  just  cause  of  complaint.  Its  cause  of  complaint, 
therefore,  against  appellants  for  damages,  is  due  to  the  diminished 
flow  of  the  gas,  directly  attributable  to  the  wrongful  act  of  appel- 
lants, indf^rendent  of  any  other  cause.  This  is  the  measure  of 
damages  which  the  trial  court  should  have  submitted  to  the  Jury. 

Appellants  also  complain  because  the  jury  were  told  that  they 
might  award  punitive  damages,  or  "smart  money."  It  is  insisted 
for  them  that  as  there  must  have  been  a  willful  or  wanton  waste  of 
the  gas  to  entitle  appellee  to  recover  at  all,  if  they  are  liable  they 
arc  liable  for  compensatory  damages  only. 

This  objection  is  without  merit  for,  while  it  is  true  appellants 
are  not  liable  in  any  event  unless  It  is  shown  that  they  willfully 
or  wantonly  wasted  the  gas,  still,  if  in  so  doing  they  acted  malicious- 
ly, and  with  a  design  of  injuring  appellee  In  its  business,  a  case 
would  be  made  out  which  would  authorize  a  recovery  of  punitive 
damages  as  well.  Under  the  allegations  of  the  petition,  a  punitive 
damage  instruction  was  authorized  if  there  was  any  evidence  to 
support  it. 

Appellants  also  complain  of  the  conduct  of  counsel  for  appellee 
in  his  opening  statement  of  the  case,  and  in  his  closing  argument. 
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A  statement  of  the  case  in  advance  of  the  trial  is  controlled  by  sec- 
tion 317,  of  the  Code.  This  section  provides  that  after  the  Jury  ha^ 
been  selected  and  sworn,  "the  plaintiff  must  briefly  state  his  claim, 
and  the  evidence  by  which  he  seeks  to  sustain  it.  ♦  ♦  •  The  de- 
fendant must  thesn  biiefly  tsltate  Wis  defense,  and  tlhe  evidence  he  ex- 
pects to  offer  In  support  of  it." 

No  argument  should  be  permitted  in  an  opening  statement,  and 
for  the  expedition  of  business,  as  well  as  to  Insure  a  fair  trial  to 
each  of  the  litigants,  the  court  should  confine  the  parties  to  a  sub- 
stantial compliance  with  these  Code  provisions.  No  statement  of 
evidence  which  could  not  possibly  bear  upon  the  issue  should 
be  permitted.  We  do  not  intend  to  be  understood  as  announcing 
that  a  departure  from  the  rule,  as  stated  in  the  Code,  would  be  a  re- 
versible error,  but  as  this  Code  provision  was  adopted  with  a  view 
of  dispatching  the  business  of  the  court  in  an  intelligent  and  satis- 
factory manner,  the  trial  Judges  should,  as  far  as  possible,  see  that 
It  is  substantially  complied  with. 

As  to  the  strictures  passed  by  counsel  for  appellants  upon  the 
closing  argument  of  counsel  for  appellee,  we  must  say  that  great 
latitude  is  necessarily  allowed  counsel  in  the  presentation  of  his 
case,  and  while  it  is  never  his  privilege  to  state  in  argument,  as  a 
matter  of  fact,  anything  which  is  not  before  the  Jury  in  evidence, 
he  may,  with  perfect  propriety,  discuss  such  facts  as  are  in  evidence 
without  limit  or  restriction,  and  so  long  as  he  confines  himself  to 
the  evidence  and  its  application  to  the  law,  as  given  by  the  court, 
his  conduct  is  not  open  to  criticism.  Much  that  is  complained  of 
in  this  case,  In  the  argument  resulted,  we  think,  from  the  errors 
of  the  trial  court,  with  reference  to  the  substantive  rights  of  the 
parties  and  the  issues,  as  set  out  in  this  opinion,  and  is  not  likely 
to  be  the  subject  of  further  complaint. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the  cause 
is   remanded,   for   further  proceedings  consistent   with   this   opinion. 


RICHARDSON  v.  L.  &  N.  R.  R.  CO. 
(Filed  June  20,  1908 — Not  to  be  reported.) 

1.  Carriers — Principal  and  Agent — Contracts — The  principal  who 
accepts  the  benefit  of  a  contract  made  for  himself  by  his  agent  not 
only  ratifies  the  action  of  the  agent,  but  the  ratification  relates  back 
to  the  beginning,  and  it  has  been  held  by  this  court,  in  a  number  of 
cases,  that  the  second  carrier,  when  it  accepts  stock  from  the  initial 
carrier,  is  bound  by  the  contract  made  with  it. 

2.  Limitation — The  plea  of  limitation  can  not  be  sustained  because 
the  contract  was  in  writing  and  within  the  meaning  of  section  2514. 
Ky.  Stats. 

Grant  E.  Lilly  for  appellant 

Benjamin  D.  Warfield  and  Fred  P.  Caldwell  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  reversing. 

On  January  19,  1893,  C.  Richardson  shipped  from  Irvine,  in  EiStUl 
county,  Kentucky,  to  Cincinnati,  Ohio,  a  car  load  of  hogs.  The  car 
was  carried  by  the  Richmond,  NicholasviUe,  Irvine  and  BeattyrlBe 
Railroad  Company  to  Richmond,  Kentucky,  and  then  turned  over  to 
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the  Louisville  &  Nashville  Railroad  Company,  to  be  carried  by  it  to 
Cincinnati.  When  the  car  reached  Cincinnati  and  was  delivered, 
the  hogs  were  in  bad  condition,  and  some  of  them  were  dead.  Rich- 
ardson thereupon  brought  an  action  against  the  Richmond,  Nicholas- 
ville,  Irvine  and  Beattyville  Railroad  Company  to  recover  damages, 
charging  that  the  loss  was  due  to  the  negligence  of  the  carrier.  That 
company  showed  that  it  transported  the  hogs  to  Richmond  in  due 
time  and  turned  them  over  to  the  Louisville  &  Nashville  Railroad 
Company  in  good  condition.  On  this  proof,  it  was  held  that  he  could 
not  recover  against  that  company.  (R.,  N.,  L  &  B.  R.  R.  Co.  v.  Rich- 
ardson, 19  Ky.  Law  Rep.,  1495,  23  Ky.  Law  Rep.,  2234.)  After  his 
action  against  that  company  had  been  dismissed,  Richardson,  on 
April  13,  1905,  brought  this  suit  against  the  Louisville  &  Nashville 
Railroad  Company,  charging  that  the  losses  were  due  to  its  negli- 
gence. Among  otner  things,  appellee  pleaded  the  five  years  statute 
of  limitation,  the  action  not  having  been  brought  until  something 
over  twelve  years  after  the  *  cause  of  action  accrued.  The  circuit 
court  held  the  plea  good  and  dismissed  the  action  and  Richardson 
appeals. 

The  hogs  were  shipped  under  a  written  contract,  which  is  as  fol- 
lows: 

"Irvine,  Ky.,  Station,  Jan.  19,  1893. 

"This  memorandum  of  a  special  contract  of  carriage  between  the 
Richmond,  Nlcholasville,  Irvine  &  Beattyville  Railroad  and  C. Rich- 
ardson, of  Irvine,  Ky.,  Witnesseth: 

"Whereas,  the  said  Richardson  has  this  day  shipped  a  car  load  of 
hogs  to  be  carried  by  the  Richmond,  Nlcholasville,  Irvine  &  Beatty- 
ville Railroad  from  Irvine,  Ky.,  to  Richmond,  both  points  on  its  own 
line  of  road,  and  by  it  as  agent  of  shipper  to  be  forwarded  to  Green 
and  Embry  at  Cincinnati,  Ohio,  on  the  same  terms  as  this  contract. 
In  consideration  of  the  special  rate  of  $36.00  for  car  guaranteed  by 
said  railroad  company  between  said  point  of  shipment  and  Cincin- 
nati, Ohio,  the  shipper  hereby  agrees  to  load,  unload,  feed,  water  and 
take  all  proper  care  of  said  stock,  and  insure  the  said  railroad  com- 
pany and  all  connecting  lines  over  which  said  stock  may  pass  be- 
tween point  of  shipment  and  destination  from  all  loss  or  damage 
which  may  be  incurred  by  delays  in  transportation,  or  delivery,  or 
arising  out  of  its  responsibility  as  master  over  its  agents,  or  servants 
(gross  and  wanton  negligence  excepted)  growing  out  of  this  shipment. 
The  shipper  hereby  further  agrees  that  the  actual  value  of  said  stock 
at  the  time  and  place  of  shipment  shall  govern  the  settlement  of  all 
damages  for  which  the  carriers  may  be  liable,  and  declares  the  value 
of  the  stock  herein  described  does  not  exceed  $12  for  each  hog. 

"In  witness,  thereof,  the  agent  of  the  company  and  the  owner  of  the 
stock,  or  his  authorized  agents,  have  fixed  their  signatures  to  two 
copies  of  this  agreement. 

"(Signed)  C.  RICHARDSON,  Owner. 

"J.  W.  ROCK,  Agent. 
"For  R.,  N.,  I.  &  B.  R.  R  .Co." 

The  plaintiff  alleged  in  his  petition  that,  by  agreement  between  the 
two  railroad  companies,  freight  was  received  by  eithf:r,  destined  to 
points  on  the  line  of  the  other,  and  by  mutual  agreement,  the  rates 
were  made  and  charged  by  each  for  the  entire  carriage  to  the  point 
of  destination,  this  charge  being,  by  mutual  agreement,  divided  be- 
tween the  two  companies;  that  the  written  contract  above  quoted 
was  made  by  the  initial  carrier  pursuant  to  this  agreement.  That  the 
defendant  was  to  receive,  and  did  receive,  its  part  of  the  price  charg- 
ed for  carrying  the  hogs.    That  Rock  making  the  written  contract  was 
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acting  for,  and  on  behalf  of,  both  roads.  That  both  roads  accepted 
and  carried  the  stock  under  the  written  contract  and  that  the  de- 
fendant company  was  the  only  connecting  carrier  between  Rich- 
mond, Ky..  and  Cincinnati,  O. 

By  section  2514,  of  the  Kentucky  Statutes,  an  action  upon  a  writ- 
ten contract  may  be  commenced  within  fifteen  years  after  the  cause 
of  action  accrued.  By  section  2515,  Kentucky  Statutes,  an  action 
upon  a  contract  not  in  writing,  signed  by  the  parties,  express  or  Im- 
plied, may  be  commenced  within  five  years  next  after  the  cause  of 
action  accrued.  It  is  insisted  that  this  action  is  upon  an  implied 
contract,  within  the  meaning  of  sec.  2515,  supra,  and  hence  barred  by 
the  five  years  statute.  But  this  action  is  not  based  on  an  Implied  con- 
tract. The  contract  was  in  writing,  signed  by  Richardson  and  J.  W. 
Rock,  agent  for  the  R.,  N.,  I.  &  B.  R.  R.  Co.  It  is  made  in  consider- 
ation of  $36.00,  which  is  the  entire  charge  for  the  transportation  of  the 
cattle  from  Irvine,  Ky.,  to  Cincinnati,  O.  If  there  was  a  traffic  agree- 
ment by  which  the  initial  carrier  was  authorized  to  make  this  con- 
tract for  the  Louisville  &  Nashville  Railroad  Company,  or  if  the 
Louisville  &  Nashville  Railroad  Company  accepted  the  goods  and 
carried  them  under  the  contract  with  the  R.,  N.,  I.  &  B.  R.  R.  Co..  its 
acceptance  of  the  goods  would  be  a  ratification  of  the  act  of  its  agent 
in  making  the  contract,  and  would  relate  back  to  the  time  it  was 
made.  The  principal  who  accepts  the  benefit  of  a  contract  made  for 
him  by  his  agent  not  only  ratifies  the  action  of  the  agent,  but  the 
ratification  relates  back  to  the  beginning.  (1  Parsons  on  Contract^ 
side  pages  50,  51.)  That  the  second  carrier,  when  It  accepted  the 
stock  from  the  initial  carrier,  was  bound  by  the  contract  made  with 
it,  has  been  held  by  this  court  in  a  number  of  cases.  (Nashville,  &q 
R.  V.  Carico,  9?  Ky.,  489;  P.,  P.  C.  &  St.  L.  R.  Co.  v.  Viers.  113  Ky., 
526;  L.  &  N.  R.  Co.  v.  Chestnut,  24  Ky.  Law  Rep.,  1846;  I.  C.  R.  Co. 
V.  Curry,  32  Ky.  Law  Rep.,  513.) 

It  is  insisted  that  the  written  contract  only  obligates  the  initial 
carrier  to  carry  the  freight  from  Irvine  to  Richmond,  and  to  forward 
it  as  agent  of  the  shipper  from  Richmond  to  Cincinnati.  That  there 
is  nothing  in  the  contract  placing  any  obligation  upon  the  second  car- 
rier. But,  when  the  L.  &  N.  R.  R.  Co.  accepted  the  freight  under  the 
contract  made  with  the  initial  carrier,  it  bound  itself  to  transport 
the  freight  to  its  destination,  which  was  upon  its  line  of  road.  The 
legal  eflect  of  the  acceptance  was  the  same  as  if  the  connecting 
carrier  had  in  the  first  place  signed  the  contract.  The  initial  car- 
rier was  the  agent  of  the  connecting  carrier  and  it  was  liable  on  the 
contract  made  with  the  initial  carrier. 

As  the  contract  was  in  writing,  this  action  was  upon  a  written  con- 
tract made  by  the  defendant  within  the  meaning  of  section  2514,  of 
the  Kentucky  Statutes,  and  the  demurrer  to  the  plea  of  limitation 
should  have  been  sustained. 

Judgment  is  reversed,  and  cause  remanded,  for  further  proceedings 
consistent  herewith. 

The  whole  court  sitting.    Judges  Hobson  and  Barker  dissenting. 


NICKELS  V.  BOARD  OP  COUNCILMEN  OF  CITY  OF  FRANKFORT. 

(Filed  June  20,  1908— Not  to  be  reported.) 

1.  Towns  and  Cities — Street  Improvements — Apportionment  War- 
rant— ^Assignment — ^The  lot  owner  having  failed  to  make  the  improve- 
ment required  by  ordinance,  the  work  was  let  to  James  LUlis.  In  this 
action  by  the  city  against  the  owner  to  enforce  the  lien,  he  deieads 
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on  the  ground  that  the  work  -was  done  by  Ed  LiUis  and  that  he  as- 
signed the  apportionment  warrant  to  Collins  and  that  the  title  did 
not  pass.  Held — That  these  parties  worked  together,  sometimes  tak- 
ing contracts  in  the  name  of -one  and  then  in  the  name  of  the  other, 
the  city  discharged  a  debt  appellant  owed  and  is  entitled  to  be  subro- 
gated to  the  rights  of  the  person  to  whom  it  paid  the  money. 

2.  Ratification — The  fact  that  the  city  had  become  the  owner  of 
the  claim  for  paving,  did  not  affect  the  power  of  the  council  to  ratify 
the  contract. 

John  W.  Ray  for  appellant. 

Wm.  Cromwell  for  appellee. 

Appeal  from  fYanklln  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  affirming. 

The  Board  of  Councilmen  of  the  city  of  Frankfort,  by  an  ordinance 
adopted  Sept.  4,  1900,  ordered  property  holders  owning  property  on 
both  sides  of  Clinton  street,  from  the  colored  city  school  to  Wilkin- 
son street  to  make  side  walk  improvements  in  front  of  their  respec- 
tive lots  by  laying  good  and  sufficient  side  walks,  curbing  and  gut- 
ters in  front  of  their  lots,  to  be  of  granitoid,  and  sidewalks  to  be  five 
feet  wide  from  property  line  to  outside  line  of  sidewalks.  The  prop- 
erty holders,  at  least  appellant,  did  not  obey  the  ordinance.  After 
advertising  and  receiving  bids,  the  contract  for  certain  lots,  including 
that  of  appellant  was  made  by  the  city  with  James  Lillis  at  60  cents 
a  lineal  foot,  for  curbing  and  guttering  of  the  walk.  The  work  was 
completed  as  contracted  for,  and  was  accepted  by  the  city.  Lillis 
assigned  his  apportionment  warrant  to  Collins,  who  presented  the 
claim  against  the  city  and  it  paid  it.  The  contract  with  Lillis  was 
not  reported  to  the  council  for  action  before  the  work  was  done,  but 
was  subsequently  reported  to  and  ratified  by  the  council.  This  suit 
was  brought  by  the  city  against  the  lot  owner,  appellant,  to  enforce 
the  lien  given  by  statute  for  the  improvement.  Appellant  resisted  on 
several  grounds,  and  in  this  court  has  presented  two  or  three  addi- 
tional grounds  not  relied  on  by  pleading  in  the  circuit  court.  BUt 
we  confine  our  notice  to  such  as  were  raised  in  the  court  below. 

It  is  contended  that  as  the  evidence  shows  that  the  work  was  done 
by  Ed.  Lillis,  instead  of  James  Lillis,  and  that  it  was  he  who  assigned 
the  apportionment  warrant  to  Collins,  the  title  to  it  did  not  pass.  Ed. 
Lillis  and  James  Lillis  did  work  of  this  class  together.  Sometimes 
taking  the  contract  in  the  name  of  one,  and  sometimes  in  the  name 
of  the  other.  James  Lillis  was  made  a  party  to  the  suit  by  amended 
petition.  By  answer  and  in  his  deposition  he  disclaimed  any  further 
interest  in  the  claim.  Collins  was  paid  by  the  city.  So  he  has  do 
further  toterest  in  it.  The  city  was  not  primarily  liable  to  the  con- 
tractor, but  only  in  event  it  failed  to  so  provide  by  ordinance  as  that 
the  contractor  got  a  lien  upon  the  property  for  the  work  done.  The 
city  evidently  paid  for  the  work  under  a  mistake  as  to  its  liability. 
It  thereby  discharged  a  debt  which  the  appellant  owed,  and  which 
he  ought  to  have  paid.  In  equity  the  city  is  subrogated  to  the  rights 
of  the  person  to  whom  it  paid  the  money. 

It  is  next  claimed  that  the  council  could  not  ratify  the  contract  in 
1906,  some  years  after  the  work  was  done.  The  statute  permits  the 
council  to  ratify  legal,  but  Incomplete  acts,  so  as  to  save  harmless 
those  who  have  contracted  through  it.  Ratification,  in  its  essence, 
presupposes  something  done,  but  incomplete  or  invalid  for  want  ol 
sufficient  authority.  It  is  therefore  no  argument  against  the  power 
of  ratification  to  say  that  the  thing  ratified  had  been  done.    Nor  does 
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the  fact  that  the  city  had  become  the  owner  of  the  claim  in  the  mean- 
time affect  the  power  of  the  council  to  ratify  the  contract.  The  coun- 
cil was  not  acting  for  itself  in  the  matter,  but  for  the  public,  including 
appellant. 

It  is  also  contended  here  that  the  ordinance  provides  for  the  im- 
provement of  more  than  a  block,  but  that  the  whole  of  the  block  in 
which  appellant's  lot  is  situated  was  not  improved.  Section  3449, 
Kentucky  Statutes,  regulating  this  matter,  provides  that  the  city  may 
order  the  Improvement  of  an  entire  street,  or  any  part  of  it,  but  not 
less  than  a  block.  But  for  a  re-curbing  and  re-guttering  a  street,  the 
statute  does  not  require  the  work  to  be  done  in  entire  blocks.  This 
work  was  reconstruction.  Hence  the  provision  relied  on  by  appellant 
does  not  apply. 

Appellant  asserted  as  a  set-off  and  counterclaim  that  the  contrac- 
tor, under  the  direction  of  the  mayor  and  city  engineer,  changed  the 
established  grade  of  his  sidewalk,  so  that  it  was  raised  above  the 
level  of  his  lot,  which  necessitated  his  filling  in  his  lot  to  avoid  the 
creation  of  a  pond  in  it,  which  cost  him  $33,  and  which  he  pleaded 
as  a  couDterclaim  and  set-off.  The  plea  is  not  good  in  form,  without 
going  further  into  its  merits.  It  does  not  claim  that  the  lot  was 
damaged  or  impaired  in  value;  or  that  its  natural  drainage  was  in- 
terfered with.  To  say  that  he  was  "compelled  to  bring  the  grade 
of  the  lot  up  to  that  of  the  sidewalk  to  avoid  a  pond  in  his  front 
yard"  does  not  charge  that  there  was  not  already  a  pond  there.  Xor 
does  appellant  claim  in  his  pleading  that  the  grade  on  which  the 
street  was  re-bulit  was  not  the  one  established  by  the  engineer 
and  council  as  required  by  the  council. 

The  contractor  used  some  stone  that  was  in  the  old  gutter  and 
curbing.    There  was   an   issue  as  to   its  value. 

The  chancellor  found  the  value  under  the  proof  and  applied  It  as 
a  credit.  The  difference  between  the  sum  claimed  and  the  credit 
given  is  too  small  to  form  a  ground  of  reversal,  even  if  the  chan- 
cellor was  mistaken  in  the  matter. 

The  judgment  is  affirmed. 


VAN-JELLICO  MINING  CO.  v.  ROLLINS. 
(Filed  June  20,  1908— Not  -to  be  reported.) 
Greene  &  Van  Winkle  for  appellant. 
C.  W.  Lester  for  appellee. 
Appeal  from  Whitley  Circuit  Court. 

Judge  Lassing  delivered  the  following  response  to  petition  for 
re-hearing,    overruling. 

The  following  statement,  to-wit: 

"It  is  most  earnestly  insisted  by  counsel  for  appellant  that  there 
was  no  consideration  for  this  promise.  This  might  have  been  a  good 
defense  had  it  set  up  in  the  answer,  and  the  proof  directed  in  sup- 
pmt  thereof,  hvt  as  appellant  did  not  chor«e  to  avail  Itself  of  such 
defense  bv  pleading,  it  comes  too  late  and  without  force  when  offered 
for  the  first  time  in  counsel's  brief.  The  plea  of  'nudum  pactum/ 
Tke  pleas  of  non  est  factum,  infancy,  limitation,  and  other  affirma- 
tive defenses,  to  be  available,  must  not  only  be  specifically  pleaded, 
but  supported  by  proof,  if  denied." 

In  the  opinion  heretofore  delivered  is  not  sound  in  law  and  is  with- 
drawn In  response  to  the  objection  that  there  was  no  consideration 
for  appellant's  agreement  to  construct  ftmr  crossings  for  appellee's 
use  on  its  right  of  way  we  deem  It  but  necessary  to  say  that  the 
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deed  from  appellee,  under  -which  appellant  acquired  title  to  the  right 
of  way  over  appellee's  farm,  contains  the  following  provision: 

"Said  second  party  is  to  construct  the  necessary  crossing  for  the 
use  of  said  Rollins." 

Thus,  under  the  very  contract  by  which  appellant  acquired  title  to 
the  land  the  obligation  to  build  and  m'aintain  the  necessary  crossings 
was  tmi>osed.  It  was  a  part  of  the  consideration  for  the  conveyance, 
and  appellant,  by  accepting  the  deed,  is  bound  by  its  terms,  one  of 
which  is  to  construct  the  necessary  crossing  for  appellee's  use.  The 
proof  abundantly  shows  thia<t  four  crossings  are  necessary  and  that 
appellant  agreed  to  construct  four,  there  can  be  no  doubt. 

The  chancellor  who  tried  this  case  having  so  held  the  judgment  was 
properly  affirmed. 

BRACKETT'S  ADM'R  v.  L.  &  N.  R.  R.  CO. 
(Filed  June  20,  1908— Not  to  be  reported.) 

1.  Railroads — Injury  to  Person  Crossing  Track — Gross  Negligence — 
There  can  be  no  recovery  by  appellant  in  this  action  for  the  death 
of  his  decedent  for  the  reason  that  deceased  was  injured  at  a  place 
where  she  had  no  right  to  be,  and  where  the  railroad  company  was 
not  required  to  anticipate  that  any  one  might  be  between  the  cars. 
The  act  of  deceased  in  attempting  to  pass  between  the  cars  was  one 
of   gross   negligence. 

2.  Duty  of  Railroad  Company — Presence  of  Persons  About  Sta- 
tions— ^While  it  is  the  duty  of  the  railroad  companies  to  anticipate 
the  presence  of  persons  about  their  stations  when  a  train  Is  arriving, 
and  to  use  ordinary  care  for  their  safety,  this  rule  does  not  ex- 
tend to  persons  who  pass  between  cars  where  no  invitation  has  been 
held  out  for  them  to  do  so. 

N.  J.  Weller  and  Weller  &  Points  for  appellant. 

Benjamin  D.  Warfield,  C.  W.  Metcalf  and  J.  W.  Alcorn  for  ap- 
pellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion   of  the   court  by  Judge   Hobson,   affirming. 

Mrs.  China  Brackett  was  killed  by  being  mashed  between  two  cars 
at  Four  Mile,  a  station  on  the  Louisville  &  Nashville  Railroad  be- 
tween Pineville  and  Corbin,  Ky.  It  is  a  small  place;  the  depot  is 
on  the  west  side  of  the  main  track,  and  the  storage  track  is  east 
of  the  main  track.  East  of  the  storage  track  is  the  post-office  and 
two  restaurants.  There  are  coal  mines  in  the  neighborhood  at  which 
the  coal  cars  are  loaded.  They  are  then  brought  to  Four  Mile,  and 
put  on  the  storage  track  until  some  train  comes  along  to  take  them 
out.  On  the  day  on  which  Mrs.  Brackett  was  killed,  the  storage 
track  was  pretty  well  filled  with  loaded  coal  cars;  although  there 
were,  at  dlfTerent  places  along  the  track,  spaces  between  the  cars. 
About  midway  between  the  two  restaurants,  there  was  a  short  space 
between  two  coal  cars.  One  witness  stated  that  the  space  between 
the  cars  was  six  feet;  another  witness  says  three  feet.  Perhaps  one 
meant  that  the  space  was  six  feet  from  one  car  to  the  other,  while 
the  other  meant  that  the  space  was  three  feet  from  one  of  the  bumpers 
to  the  other.  As  the  passenger  train  was  pulling  in  from  the  south, 
Mrs.  Brackett  who  had  been  at  the  post-office,  and  wished  to  go  over, 
to  the  platform,  thinking  that  her  husband  might  come  in  on  the 
train,  walked  from  the  post-office  down  the  track,  until  she  got  to 
this  space  between  the  two  cars.    There  she  was  joined  by  three 
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other  ladles  who  were  also  going  over  to  the  platform.  Just  at 
this  time,  a  freight  train  going  In  the  opposite  direction  was  at 
the  north  end  of  the  switch,  and  pulling  in  on  the  side  track  to  get 
but  of  the  way  of  the  passenger  train.  To  do  this.  It  pushed  the  cars 
standing  on  that  track  ahead  of  It,  and  just  as  Mrs.  Brackett  was  be- 
tween the  two  cars,  as  she  was  going  across  the  track,  the  cai*s  closed 
in  on  her,  catching  her  between  the  two  bumpers  and  so  injuring 
her  that  she  died.  The  situation  Is  shown  on  the  following  map,  the 
point  A  Indicating   where  she  was  caught  between   the   two  cars: 
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There  is  a  walk  way  from  the  post-office  out  to  the  track,  made 
of  plank,  and  a  similar  walk  way  from  the  Spurling  restaurant  out 
to  the  track.  She  did  not  follow  these  walks,  as  there  was  no  open- 
ing in  the  cars  at  the  end  of  either  of  them.  The  space  between 
the  two  tracks  was  filled  with  cinders,  so  that  it  was  a  good  place 
for  walking.  There  was  some  proof  offered  by  the  plaintiff  to  the 
effect  that  no  signal  for  the  movement  of  the  cars  was  heard  just 
at  the  time  they  came  together;  and  it  is  very  evident  that  none 
of  the  four  ladies  who  were  crossing  the  track  had  any  idea  that 
the  cars  were  about  to  be  moved.  It  is  also  evident  from  the  proof 
that  those  in  charge  of  the  freight  train  could  not  see  the  ladies  on 
account  of  the  cars  obstructing  the  view,  and  that  they  had  no 
idea  that  anybody  was  between  the  cars  or  would  be  endangered 
by  their  moving  them.  The  freight  train  had  whistled  for  the  sta- 
tion and  was  ringing  its  bell  as  it  pushed  in  on  the  side  track; 
but  the  noise  of  the  incoming  passenger  train,  which  was  then  just 
rolling  past,  prevented  the  ladies  from  hearing  the  noise  or  the 
signals  of  the  freight  train.  At  the  conclusion  of  the  evidence  the 
court  instructed  the  jury  peremptorily  to  find  for  the  defendant. 
The  plaintiff  appeals. 

It  is  manifest  from  the  proof  that  the  space  between  the  two 
cars  at  the  point  A,  was  not  left  as  a  passway  for  persons.  There 
was  no  crossing  at  that  point  and  the  space  was  so  narrow  that 
manifestly  it  simply  was  left  there  by  the  cars  rolling  apart  when 
they  bumped  together  as  they  were  not  coupled.  It  is  insisted  for 
the  plaintiff  that  fn  as  much  as  it  was  train  time  and  persons  were 
expected  to  be  passing  about,  these  tracks  going  to  and  from  the 
station,  the  company  should  have  anticipated  the  presence  of  per- 
sons between  these  cars  and  therefore  is  liable  to  Mrs.  Brackett. 
To  so  hold,  would  be  in  effect,  to  say  that  before  moving  cars  sit- 
uated like  these,  the  company  should  send  a  man  along  the  cars 
and  warn  everybody  to  get  out  of  the  way;  for  it  is  manifest  that 
nothing  short  of  this  would  have  done  Mrs.  Brackett  any  good. 
All  that  occurred  was  that  the  short  space  between  these  cars  was 
closed  up  when  the  freight  train  came  in  at  the  switch  and  pushed 
the  other  cars  down  in  front  of  it,  closing  up  the  other  spaces  be- 
tween them,  until  they  ran  back  against  the  cars  next  to  Mrs.  Brack- 
ett. Where  the  space  between  cars  has  not  been  left  as  a  passway 
for  people,  especially  where  It  is  as  narrow  as  the  one  shown  here, 
the  company  is  not  ordinarily  required  to  anticipate  that  persons 
will  be  in  the  space,  and  persons  who  thus  go  between  cars  take 
the  risk  of  the  space  being  closed  up.  The  freight  trialn,  at  the 
other  end  of  the  switch,  could  have  plainly  been  seen  by  these  ladies 
before  they  undertook  to  pass  across  the  track,  and  if  they  had 
considered  at  all,  they  would  have  known  that  the  train  had  to 
come  in  on  the  side  track  to  get  out  of  the  way  of  the  passenger 
train.  If  there  had  been  a  public  crossing  there,  or  even  a  pri- 
vate crossing  at  which  the  cars  had  been  opened  to  allow  people 
to  pass,  the  case  would  be  different.  But  It  would  be  a  hard  rule 
to  hold  the  railroad  responsible  for  an  accident  like  this  where 
the  person  injured  had  no  right  to  be  where  she  was,  and  where 
the  railroad  company  was  not  required  to  anticipate  that  any  one 
might  be  between  the  cars.  The  movement  of  the  cars  was  made 
with  as  little  force  as  It  could  reasonably  have  been  done.  Th^ 
were  simply  forced  back  out  of  the  way  of  the  freight  train;  and 
in  a  number  of  cases,  It  has  been  held  that  people  who  go  between 
cars  which  are  liable  to  be  moved,  take  the  risk  and  can  not  re- 
cover where  the  danger  to  them  was  not  known  to  the  servants 
of  the  railroad  company  in  time  to  avert  it.  In  L.  &,  N.  R.  R.  Co. 
T.  Walde,  18  Ky.  Law  Rep.,  C49,  Waide  was  standing  or  walking 
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between  the  rails  of  the  side  track  in  Woodburn,  Ky.,  at  a  place 
very  much  like  that  here  shown  in  evidence,  and  whb  struck  by  a 
ipiece  of  timber  that  was  on  oine  of  the  cars  and  extended  out 
beyond  the  car.  It  was  held  that  he  could  not  recover.  In  L.  &  N. 
R.  R.  Co.  V.  Hocker,  111  Ky.,  707,  Hocker,  finding  the  path  that  he 
wished  to  walk  along  obstructed  by  cars,  stepped  in  between  two 
cars  and  while  standing  there  was  seriously  injured  by  the  cars 
being  moved  without  a  signal.  It  was  held  that  he  could  not  re- 
cover. In  Southern  R.  R.  Co.  v.  Thomas,  29  Ky.  Law  Rep.,  79. 
Thomas  was  a  laborer  in  the  service  of  the  railroad  company  and 
was  sent  to  the  office  for  a  rake.  When  he  got  opposite  the  office, 
he  found  there  were  some  cars  between  him  and  the  office.  He 
thereupon,  climbed  between  the  cars  and  went  over  to  the  office; 
and  as  he  was  returning  in  the  same  way  a  car  bumped  against  the 
cars  which  he  was  on  and  seriously  injured  him.  It  was  held  that 
he  could  not  recover,  although  no  signal  or  notice  of  the  movement 
of  the  car  was  given.  To  the  same  effect  are  the  authorities  in 
other  States.  In  23  Am.  &  Bng.  Cyc.  of  Law,  page  764.  the  rule  is 
thus   stated: 

*To  pass  under  or  between  the  cars  of  a  train  which  one  knows, 
or  ought  to  know,  is  liable  to  move  at  any  moment,  or  between 
cars  to  onje  of  which  a  train  in  full  view  is  about  to  couple,  is  an 
act  of  gross  negligence.  Unless  the  person  attempting  it  is  as- 
sured by  some  one  in  authority  that  It  is  safe  to  do  so." 

We  recognize  the  rule  that  it  is  the  duty  of  the  railroad  company 
to  anticipate  the  presence  of  persons  about  its  stations  when  a 
train  is  arriving  and  that  it  is  its  duty  to  exercise  ordinary  care 
for  their  safety  but  we  do  not  think  that  this  duty  extends  to  per- 
sons passing  between  cars,  or  under  them,  or  over  them,  where  no 
invitation  express  or  implied,  has  been  held  out  to  them  to  do  so. 
The  space  between  the  two  <5ars  before  us  was  too  narrow  for  a 
person  to  understand  that  it  was  left  there  as  a  passway;  and  when 
any  one  undertook  to  go  between  the  cars  at  this  place  without 
the  knowledge  of  the  railroad  company,  they  took  the  risk.  (Still- 
son  v.  Hannibal,  &c.  R.  R.  Co.,  7  ^^iO.,  671.) 

Judgment  affirmed. 

Whole   court   sitting. 

Judge    Nunn    dissenting. 


C,  C.  C.  &  ST.  L.  RY.  CO.  v.  LOUISVILLE  TIN  AND  STOVE  CO. 

(Filed  June  20,   1908— Not  to  be  reported.) 

Railroads — Action  Against  For  Damages — Shipment  of  (joods — 
Injury  To — Defective  Car — In  this  action  against  appellant  for  dama- 
ges to  appellee's  goods  which  it  is  alleged  appellant  transported  to  it  in 
such  defective  car  as  that  they  were  damaged,  appellant  sought  to 
avoid  liability  on  the  ground  that  it  did  not  know  ot  the  condition 
of  the  car,  but  that  the  shipper  of  the  goods  did.  and  that  appel- 
lant had  no  right  or  power  to  inspect  the  car.  Held — That  a  de- 
murrer was  properly  sustained  to  this  plea.  A  railroad,  as  a  com- 
mon carrier,  is  an  insurer  of  goods  entrusted  to  it  for  transporta- 
tion and  must  provide  proper  cars.  The  owner  of  the  goods  is  not 
required  to  see  that  the  cars  are  suitable  or  safe.  He  is  only  re- 
quired to  show  the  loss  of  his  goods. 

Humphrey  &  Humphrey  and  Alex.  P.  Humphrey,  Jr.,  for  appellant. 

James  Quarles  for  appellee. 
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Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Sec- 
ond   Division. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

The  Louisville  Tin  and  Stove  Company  brought  this  suit  against 
the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Company, 
alleging,  in  its  petition,  that  on  Jan.  8,  1907,  there  was  delivered  to 
the  defendant  at  M\mcie,  Ind.,  in  good  condition,  a  car  load  of  oil 
cans,  which  it  agreed  for  hire,  safely  to  transport  and  deliver  to 
the  plaintiff  in  Louisville  in  good  condition  but  that  in  violation 
of  iU  agreement,  the  defendant  loaded  the  cans  in  a  defeetive  and 
leaky  car,  by  reason  of  which  they  were  exposed  to  the  elements, 
became  wet  and  rusted,  and  thereby  rendered  unmarketable,  to  the 
plaintiff's  damage  in  the  sum  of  |258.  The  defendant  filed  an  answer 
to  the  petition  in  two  paragraphs.  The  first  paragraph  was  after- 
ward withdrawn.  The  court  sustained  a  demurrer  to  the  second 
paragraph,  and  there  being  a  stipulation  filed  that  the  plaintiff's 
damages  amounted  to  $258,  the  court  entered  Judgment  in  favor  of 
the  plairtiff  for  that  sum  and  the  railroad  company  appeals. 

The  only  question  to  be  determined  on  the  appeal  is  the  suffi- 
ciency of  the  second  paragraph  of  the  answer  to  which  the  court 
sustained   a  demurrer.    It   is  in  these   words: 

^'Defendant  further  answering,  states  that  the  car  mentioned  in 
the  petition  had  been  filled  with  soda  ash,  a  chemical,  the  action 
of  which  causes  boards  to  shrink  and  metals  to  rust;  that  defend- 
ant had  delivered  said  car  to  another  railway  company,  to-wit: 
the  Muncie  Belt  Railway,  and  that  the  Muncie  Belt  Railway  had 
delivered  said  car  to  the  Muncie  and  Western  Railway  Company, 
which  latter  company  had  delivered'  said  car  to  the  factory  of  Ball 
Bros.,  near  Muncie,  Ind.,  upon  a  private  switch  of  said  Ball  Bros.; 
that  said  Ball  Bros,  unloaded  the  soda  ash  from  said  car  and  with- 
out the  knowledge  or  consent  of  defendant  placed  the  cans  of  which 
complaint  is  made  in  the  petition  in  said  c^t;  that  -said  car,  having 
been  loaded  with  soda  ash  was  not  in  fit  condition  to  carry  any  sort 
of  metal;  that  said  Ball  Bros,  knew,  or  by  the  exercise  of  reason- 
able care  could  have  known,  that  said  car  was  in  no  condition  for 
said  shipment;  that  said  car  was  delivered  by  said  Ball  Bros.,  to  the 
Muncie  and  Western  Railway  and  by  the  latter  delivered  to  the 
Muncie  Belt  Railway,  and  by  the  Muncie  Belt  Railway  delivered 
to  the  defendant;  that  the  defendant  had  no  power  or  right  to  in- 
spect the  contents  of  said  car,  or  to  inspect  said  car  for  any  other 
puri.'ose  than  to  determine  whether  its  running  gear  was  in  a  suffi- 
ciently safe  condition  to  carry  over  its  road." 

The  railroad  as  a  common  carrier,  is  an  insurer  of  the  goods  en- 
trusted to  It  for  transportation,  with  certain  exceptions  not  material 
here,  and  for  its  own  protection  must  provide  proper  cars.  The 
owner  is  not  required  to  see  that  the  cars  are  suitable  or  safe.  He 
in  not  required  to  show  negligence  on  the  part  of  the  railway  com- 
pany. All  that  he  is  required  to  show  is  the  loss  of  his  goods.  No 
defect  in  the  vehicles  can  excuse  the  common  carrier  from  its  com- 
mon law  liability.  (Hutchison  on  Carriers,  section  497,  Elliott  on 
Railroads,  section  1478.)  The  answer  does  not  deny  the  allegations 
of  the  petition  as  to  the  defectiveness  of  the  car.  It  was  the  duty 
of  the  company  to  furnish  a  car  which  would  protect  the  goods  from 
the  elements.  The  defense  set  up  in  answer  is  in  effect  that  Ball 
Bros.,  by  ordinary  care,  could  have  known  that  the  car  was  defective; 
but  it  is  not  shown  in  the  answer  that  Ball  Bros,  selected  the  car 
or  assumed  to  be  responsible  for  its  condition.  There  are  cases 
holding  that  where  the  shipper  selects  the  car  himself,  trusting  to  his 
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own  judgment,  the  railroad  company  is  not  responsible  if  he  selects 
a  car  that  is  in&uftlcient:  but  that  is  not  this  case.  It  is  not  alleged 
that  Ball  Bros,  selected  the  car  nor  is  it  alleged  that  the  car  was 
not  do?ivered  to  Ball  Bros,  for  the  purpose  of  the  cans  being  loaded 
upon  it.  In  Harris  v.  Northern  Railway  Co.,  20  N.  Y.,  232,  the  ship- 
per selected  the  car  himself.  In  Densmore  Commission  Co.  T. 
Duluth,  &c.,  R.  R.  Co.,  101  Wis.,  563,  the  shipper  fixed  the  car  to 
suit  himself.  In  Frolich  Glass  Co.  v.  Pennsylvania  Co.,  101  N.  W.. 
223,  th'3  shipper  had  supervision  of  the  loading  with  power  to  re- 
ject any  car  unfit  for  loading  glass  and  kept  inspectors  whose  duty 
it  wa-*.  to  select  and  inspect  the  cars  before  the  glass  was  loaded. 
In  these  cases  the  railroad  company  was  held  not  liable  for  any 
defect  in  the  car.  But,  ordinarily,  to  release  the  carrier  from  his 
commioii  law  liability  there  must  be  a  distinct  agreement  by  the 
plaintiff  to  assume  the  risk  of  the  sufliciency  of  the  car  or  facts 
must  be  shown  V/^arranting  the  conclusion  'that  he  did  not  leave 
this  mutter  for  the  carrier  to  determine,  but  assumed  to  determine 
it  himself.  (Pratt  v.  R.  R.  Co.,  102  Mass.,  557.)  It  was  not  the 
duty  of  Ball  Bros,  to  inspect  the  car  or  to  exercise  care  to  know 
whether  it  was  in  condition  for  the  goods  to  be  shipped  in  it;  but 
they  had  a  right  to  put  the  goods  in  the  car  assuming  that  the 
railroad  company  \vould  not  have  directed  this  to  be  done,  unless 
the  car  was  suitable.  It  is  not  charged  that  Ball  Bros,  were  n.ot 
authorized  to  place  the  cans  in  the  car.  The  fact  that  it  was  done 
without  the  defendant's  knowledge  or  consent  does  not  show  that 
tha  initial  carrier  did  not  authorize  it,  and  it  was  the  duty  of  the 
defendant  to  keep  the  goods  safely  after  it  received  them. 
Judgment  affirmed. 


COOKE,  &c.  V.  WHITE  COMMON  SCHOOL  DIST.  NO.  7.  OP  BAR- 
REN   COUNTY,  &c. 

(Filed  June  20,  1908— Not  to  be  reported.) 

Principal  and  Surety — Contracts — Novation — The  sureties  of  M. 
a  building  contractor,  seek  to  be  relieved  in  this  action  against 
them  on  the  ground  that  certain  named  changes  were  made  in  the 
plans  provided  for  in  the  building  contract.  Held — That  the  de- 
partures from  the  plans  were  so  slight  as  to  be  presumed  to  be  with- 
in the  contemplation  of  the  parties  to  a  building  contract. 

Sims   &  Grider   and  Duff   &   Hutcherson    for   appellants. 

Baird  &  Richardson  and  W.  L.  Porter  for  appellees. 

Appeal   from   Barren   Circuit   Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

In  August,  1905,  the  trustees  of  White  Common  School  No.  7.  In 
Barren  county,  made  a  contract  with  C.  B.  Mjarr,  by  which  he  under- 
took to  build,  for  the  district,  a  school  house  for  17.980.30,  and  he 
executed  to  the  trustees  a  bond  with  W.  C.  Cooke  and  others  as 
his  sureties,  for  the  faithful  performance  of  the  contract.  Marr 
built  the  school  house  and  the  trustees  took  possession  of  it,  but  a 
number  of  persons,  who  had  furnished  Marr  the  materials  for  the 
house,  filed  in  the  county  clerk's  office,  liens  under  the  statute;  and 
brought  this  suit  against  Marr  and  the  school  district  to  enforce 
their  liens  on  the  school  house.  The  district  made  its  answer  a  cross- 
petition   against  Marr,   and  his   sureties,   praying  judgment  against 
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them  for  the  amount  which  Marr  failed  to  pay  the  materialmen. 
The  sureties  filed  an  answer  in  which  they  pleaded  ihat  the  school 
trustees,  after  they  signed  the  bond,  had  made  other  contracts 
with  Marr,  by  which  they  had  modified  the  original  contract  for 
which  the  sureties  were  bound,  and  thus  released*  them  from  all  lia- 
bility. The  trustees,  by  their  reply,  put  in  issue  the  allegations  of 
the  answer.  They  admitted  owing  Marr  something  over  $400.  He 
filed  an  answer  asserting  that  they  owed  him  a  larger  sum  than  they 
admitted.  Proof  was  taken  on  all  the  issues,  and  on  final  hearing 
the  circuit  court  entered  a  Judgment  against  the  sureties  for  the 
amount  of  the  claims  against  the  house,  subject  to  a  credit  of  $550, 
which  he  fixed  as  a  balance  due  by  the  trustees  to  Marr.  From 
this  Judgment,  the  sureties  appeal. 

The  contract  was  made  between  Marr  and  the  trustees,  as  a  cor- 
poration representing  the  school  district.  The  trustees  could  only 
bind  the  district  by  a  corporate  meeting  held  as  provided  by  law. 
We  do  not  find  any  evidence  in  the  record  that  the  trusttes  made 
with  Marr  any  contract  subsequent  to  the  written  contract  sued 
on  in  any  way  affecting  the  rights  of  the  sureties.  When  Marr  built 
the  foundation,  one  of  the  trustees  refused  to  accept  it,  claiming 
that  it  did  not  come  up  to  the  contract.  There  was  a  dispute  be- 
tween the  trustees  and  Marr  as  to  whether  the  foundation  was  what 
the  contract  called  for.  Finally,  he  tore  it  out  and  made  a  new 
foundation,  which  was  accepted.  The  weight  of  the  evidence  shows 
that  the  trustees  were  right  in  this  matter.  A  dispute  arose  then 
between  Caldwell,  one  of  the  trustees,  and  Marr,  as  to  whether  the 
contract  required  Marr  to  wall  up  the  cellar!  Marr  insisting  that 
it  did  not,  and  the  trustees  insisting  that  it  did.  Finally,  to  settle 
the  dispute,  they  agreed  to  pay  him  $61  extra  to  build  the  wall. 
From  the  evidence  we  think  the  trustees  were  right,  but  the  sure- 
ties have  no  cause  to  complain  of  the  manner  in  which  the  dispute 
was  settled.  Marr  was  paid  the  $61.  Another  dispute  was  that  the 
trustees  claimed  Marr  was  to  put  bridging  between  the  Joists.  He 
claimed  that  his  contract  did  not  call  for  bridging.  Still,  the  contract 
required  the  work  to  be  done  in  first-class  manner,  and  a  floor 
laid  without  bridging  in  a  schoolhouse  of  the  size  of  this,  would  not 
be  a  first-class  job.  Marr  put  in  the  bridging,  as  he  should  have 
done  under  his  contract.  Ararr  undertook  to  build  one  of  the  gables 
and  in  doing  so  did  not  follow  the  plans.  The  trustees  required 
him  to  take  out  the  work,  and  it  was  then  discovered  that  the  plan 
of  this  gable  would  not  harmonize  with  the  rest  of  the  house,  and 
a  slight  change  was  made  in  the  plans.  He  then  put  in  the  gable 
according  to  the  modified  plan.  In  all  building  contracts  such  slight 
modifications  as  this  must  be  presumed  to  be  within  the  contempla- 
tion of  the  contracting  parties.  The  difference  in  the  plans  was 
not  so  great  as  to  be  beyond  such  changes  as  the  parties  should 
reasonably  have  contemplated.  Marr  claimed  that  the  fiue,  if  built 
accor()lng  to  the  plans,  would  be  insufiicient.  The  trustees  claimed 
that  the  fiue  called  for  by  the  plans  was  larger  than  Marr  said. 
Finally,  he  built  the  flue  as  he  said  it  ought  to  be.  This,  too,  was 
one  of  those  slight  variations  which  should  be  presumed  to  be  with- 
in the  contemplation  of  parties  to  a  building  contract.  Marr  used 
Joists  2x8  when  the  contract  as  originally  drawn,  called  for  Joists 
2x6;  but  the  proof  shows  that  this  change  was  made  before  the 
contract  was  signed;  so,  also,  was  a  change  as  to  the  additional  flue 
which  was  put  in  the  house. 

These  are  in  substance,  all  the  matters  which  are  complained  of 
by  the  sureties  as  amounted  to  a  novation.  We  concur  with  the 
circuit  court  In  the  conclusion,  that  nothing  was  done  by  the  trus- 
tees which  released  the  sureties  or  affected  their  liability.    The  flnd- 
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ing  cf  the  circuit  court,  as  to  tbe  amount  that  was  due  Marr  on  the 
contract  is  not  against  the  weight  of  the  evidence.    Considering  all 
the  proof  in  the  case,  and,  on  the  whole  record,  we  do  not  see  that 
the   substantial   rights   of   the   appellants   were   prejudiced. 
Judgment    affirmed. 


COX,  &c.  V.  FOWLBR. 
(Filed  June  20,  1908— Not  to  be  reported.) 

1.  Judgments — Void  Because  of  Failure  to  Serve  Process — The 
judgment  adjudging  appellee  to  be  the  owner  of  the  land  herein  and 
directing  its  conveyance  to  him  was  void  because  the  heirs  of  the 
deceased  owner  were  not  made  parties,  though  they  were  necessary 
parties  and  were  not  before  the  court,  process  not  having  been 
served  upon  them.  The  judgment  does  not  recite  that  the  parties 
were  before  the  court. 

2.  Same — A  judgment  taken  when  there  has  been  no  service 
of  process,  and  the  defendant  has  not  entered  his  appearance,  is  ab- 
solutely void.     (Section  63,  Ky.,  540.) 

J.  R.  Llewellyn  for  appellants. 

W.  H.  Clark  and  A.  W.  Baker  for  appellee. 

Appeal  from  Jackson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  reversing. 

Many  years  ago  Perry  Cox  died  in  Jackson  county.  Ky.,  the  owner 
of  several  tracts  of  land.  lie  left  surviving  him  a  wife  and  nine 
children.  After  his  death,  one  O.  D.  Henderson,  bought  out  the  inter- 
ests of  ihe  respective  heirs  at  law  in  the  estate  of  Perry  Cox,  de- 
ceased and,  under  some  sort  of  an  arrangement  between  himself  and 
John  Wilson  and  Preston  Cox,  a  son  of  Perry  Cox,  it  was  agreed  that 
if  Preston  Cox  would  pay  to  John  Wilson  the  purchase  money,  which 
had  been  paid  to  the  heirs,  including  Preston,  for  their  respective 
interests  in  said  lands,  that  he  could  take  the  land.  The  pur- 
chase money  had  been  furnished  by  John  Wilson.  It  appears  that 
Preston  Cox  either  did  not  desire  to  do  so  or  was  unable  to  pay 
this  purchase  price  and,  in  the  course  of  time,  John  Wilson,  who  was 
the  real  owner  of  the  land,  and  had  paid  for  same,  sold  it  to  this 
appellee,  and  appellee  has  been  in  the  possession  of  same  since 
his  purchase  thereof  firom  said  John  Wilson. 

He  instituted  a  suit  in  1894  in  the  Jackson  Circuit  Court  asainst 
the  wfdow  and  heirs  at  law  of  Perry  Cox,  for  the  purpose  of  having 
the  land  conveyed  to  him  through  the  commissioner  of  the  court* 
and  such  proceedings  were  had  in  said  suit  that  an  order  was  enter- 
ed directing  the  master  to  oonvey  said  land  to  this  appellee,  and 
the  said  conamlssloner  attempted  to  convey  same  as  directed  in  said 
order,  but  for  some  reason  he  failed  to  date  or  sign  the  deed.  All 
of  the  title  bonds  evidencing  the  sales,  by  the  re^>ectiTe  heirs,  of 
their  interests  in  the  lands  of  their  father,  it  is  alleged,  are  on  file 
with  the  pleadings  in  that  case.  No  further  steps  were  taken  in 
that  suit,  which  was  instituted  in  1894,  but  on  February  5,  1896,  ap- 
pellee filed  a  suit  In  equity  asking  that  he  be  adjudged  the  owner 
of  the  land  which  he  had  purchased  from  the  heirs  of  Perry  Cox. 
through  his  vendor,  John  Wilson,  and  that  same  be  convesred  to 
him  by  the  commissioner  of  the  court  by  proper  deed.  To  this  suit 
all  of  the  heirs  of  Perry  Cox,  deceased,  were  made  parties  defend- 
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ant.  This  suit  was  prosecuted  to  a  final  judgment  wherein  appellee 
was  adjudged  the  owner  of  the  land,  and  same  was  directed  to  be 
conveyed  to  him  by  the  commissioner  of  the  court,  all  of  which 
was  done.  The  Judgment  was  entered  on  the  9th  day  of  May,  1897. 
It  appears  that  at  that  time  several  of  the  grandchildren  of  Perry 
Cox,  whose  fathers  and  mothers  had  died,  were  infants  under  twenty- 
one  years  of  age. 

In  December,  1907,  two  of  the  grandchildren  of  Perry  Cox,  and 
children  and  heirs  at  law  of  Preston  Cox,  sued  out  an  appeal  from 
said  judgment  in  this  court  alleging  that  at  the  time  the  judgment 
was  entered  they  were  infants  under  fourteen  years  of  age,  and 
that  they  were  at  that  date  each  under  twenty-two  years  of  age. 
The  appeal  was  granted,  and  they  now  seek  to  reverse  the  final 
judgment  of  the  Jackson  Circuit  Court,  rendered  in  May,  1897,  ad- 
judging appellee  the  owner  of  the  lands  in  question,  and  directing 
the  same  to  be  conveyed  to  him. 

The  grounds  chiefly  relied  upon  for  reversal,  are  that  no  sum- 
mons was  ever  issued  for  or  served  upon  them,  or  on  their  three 
brothers,  all  of  whom  were  under  fourteen  years  of  age,  or  on  their 
mother  for  them.  That  the  guardian  ad  litem,  who  was  appointed 
by  the  court  to  represent  them,  failed  to  show,  in  his  report  that 
he  had  made  a  careful  examination  of  the  reicord,  or  of  the  case, 
and  that  the  judgment  should  be  reversed  for  that  reason.  That 
their  father  was  the  owner  of  the  lands  described  in  the  pleadings, 
and  that  they,  as  his  heirs  at  law,  were  entitled  to  same.  That  the 
evidence  which  was  offered  in  support  of  appellee's  title  was  too  vague 
indefinite  and  uncertain  to  support  the  judgment  which  was  rendered 
by  the  court. 

The  petition  shows  that  the  heirs  of  Perry  Cox  were  all  made  par- 
ties defendant  to  the  suit.  It  alleges  that  William  Cox,  a  son,  and 
Preston  Cox,  another  son  and  the  father  of  these  appellants,  were 
dead.  That  each  left  surviving  him  a  wife  and  five  children,  all 
of  whom  were  under  twenty-one  years  of  age,  and  all  residing  in 
Kstill  county,  Kentucky,  with  their  mothers.  On  the  back  of  the 
petition  there  appears  the  following  endorsement,  among  others: 
"Summons  and  thirteen  copies  >  issued  to  Estill."  Neither  this  sum- 
mons nor  the  return  thereof  is  copied  in  the  record.  There  is  noth- 
ing in  the  record  to  show  that  this  summons  was  ever  served.  The 
judgment  does  not  recite  that  the  parties  defendant,  including  ap- 
pellants, were  properly  before  the  court,  or  that  they  were  before  the 
court  at  all. 

In  the  case  of  Robinson  v.  Mobley,  64  Ky.,  196.  it  was  held  that 
a  judgment  rendered  by  default,  when  there  had  been  no  service 
of  process,  although'  the  judgment  recited  that  the  "defendant  had 
been  duly  summoned,  but  failing  to  answer,  &c.,"  was  a  clerical 
misprision,  but  In  the  later  case  of  Long,  &c.  v.  Montgomery,  69  Ky.. 
399,  such  a  judgment  was  held  not  to  be  a  clerical  ^misprision,  but 
absolutely  void,  the  court  saying  that  the  opinion  ic  Robinson  v. 
Mobley  was  evidently  an  inconsiderate  and  inadvertent  mistake, 
which  can  not  be  recognized  as  an  authority  intended  to  overrule 
the  then  recent  decision  in  Ruby  v.  Oracei,  (63  Ky.,  R40),  and  other 
opinions  which  held  that  a  judgment  taken  in  a  case  where  there  has 
been  no  service  of  process,  and  the  defendant  has  not  entered  his 
appearance,  is  absolutely  void. 

In  the  case  of  Herman's  Executors  v.  Martin,  107  Ky.,  642,  In  pass- 
ing upon  a  similar  question,  this  court  said: 

"There  is  nothing  in  the  record  to  show  that  there  was  ever 
any  service  of  process  upon  the  defendant,  Herman,  and  the  decretal 
recital  is  not   sufficient   evidence   of   service   without   other   proof, 

vol.  33—59 
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and  a  judgment  rendered  by  default,  where  there  has  been  no  serrice 
of  process  upon  the  defendant,  or  appearances,  is  void,  and  may  be 
reviersed  upon  appeal." 

A  further  citation  of  authorities  upon  this  point  is  deemed  un> 
necessary;  the  foregoing  establishing  the  rule  which  has  been  adher- 
ed to  by  this  court  for  more  than  forty  years. 

There  is  nothing  in  the  record  before  us  to  show  that  a  sum- 
mons was  ever  served  upon  either  of  appellants  and  the  judgment 
is,  therefore,  void  as  to  them.  As  the  Judgment  must  be  reversed 
for  the  reasons  indicated.  It  is  unnecessary  to  consider  the  other 
questions  raised  upon  this  appeal.  Appellants  being  now  of  full 
age,  upon  the  return  of  the  case,  the  services  of  a  guardian  ad  litem 
will  no  longer  be  required,  and  they  may  file  such  pleadings  as  they 
desire  and  deem  necessary  to  properly  present  their  defense. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  remanded, 
for  further  proceedings  consistent  with  this  opinion. 


CITY   OF  OWENSBORO  v.  SWEENEY. 

(Filed  J*une  20,  1908— ^No't  to  be  reported.) 

Geo.  W.  Jolly  for  appellant. 

W.  T.  Ellis,  C.  M.  Finn,  MiUer  &  Todd  and  C.  S.  Walker  for  appel- 
lee. 

Appeal  from  Daviess  Circuit  Court. 

Judge    Hobson    delivered    the   following   dissenting    opinion. 

The  opinion  of  the  court  is  based  on  the  case  of  Chicago  v.  Blair, 
149  111.,  310,  but  the  court  falls  ta  observe  that  there  the  Legislature 
had  not  au:thorized  the  city  to  provide  that  the  cost  of  sprinkling  the 
streets    should    be    paid    by    special    assessments.      The    Liegislature 
there  had  only  authorized  the  city  to  make  local  Imiprovements   by 
special  assessments.    That  is  not  the  ease  here.    The  Legislature  has 
in   express   terms   authorized  the  city   to  make   the   assessment   for 
sprinkling  the  streets  precisely  as  it  was  made.     ThaJt  case  Is,  there- 
fore, not  in  point.     It  was  followed  In  New  York  Life  Insurance  Co. 
v.  Prest,  71  Fed.,  815,  a  nisi  prius  opinion  by  the  district  judge,  who 
also  failed  to  notice  that  the  case  rested  on   a  want  of  legislative 
authority  to  the  city  to  do  what  it  had  done.     Wherever  the  Legis- 
lature has  authorized  a  special  assessment  to  pay  for  the  sprinkling 
■of  the  streets  the  courts  have,  as  a  rule,  sustained  the  Legislature. 
(Starks  v.  Boston,  108  Mass.,  293;  Reinken  v.  Fiiehring,  130  Ind.,  382; 
Minnesota  v.  Stateler,  38   Minn.,   371.)     Special   assessments   to   pay 
for  the  sprinkling  of  the  streets  are  not  unlike  special  assessments 
to  keep  the  streets  free  from  snow  and  ice  or  to  keep  them  free  from 
dirt  by  sweeping,  and  these  have  been,  we  believe,  unlversaiiv  sus- 
tained.    (Carthage  v.  Frederick,  122  N.  Y.,  268;   1  Abbott  on  Munici- 
pal CorpOTations,  sec.  340,  and  cases  cited.)     If  a  tax  is  levied  upon 
the  whole  city  and  applied  to  the  sprinkling  of  the  streets  a  large 
number  of  persons   who  pay  the  taxes  moist  of  necessity   get   little 
benefit  from  it  as  the  sprinkling  Is  necessarily  confined  in  the  main 
to  the  business  and  more  populous  parts  of  the  city.     It  is  one   of 
those  things  of  which  the  persons  who  peculiarly  receive  the  benefit 
should  bear  the  burden.    The  limitation  placed  by  the  Constitution 
as   to   the  amount,  of  taxes   which   municipalities    may   levy   applies 
to  those  things  which  should  be  met  by  a  general  tax  on  all  the  peo- 
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pie.  It  does  not  apply  to  those  things  which  are  local  in  character 
and  <wight  to  be  paid  tor  by  those  re'celvlrig  the  benefit.  It  is  con- 
ceded that  there  is  no  other  limitation  in  the  Constitution  affecting 
tile  matter  and  thts  bekig  so  the  discretion  of  the  Legislature  in  pre- 
scribing  how  a  matter  of  local  benefit  like  springling  the  streets  shall 
be  paid  for,  is  unrestricted.  So  it  is  that  the  great  weight  of  aathor- 
ity  sustains  the  legislation  in  question.  Any  plan  for  paying  for 
street  sprinkling  will  produce  great  hardships.  Under  the  plan  which 
was  held  constitutional  in  Maydwell  y.  Louisville,  116  Ky., 
885,  precisely  the  same  h'lrd&hip  might  result,  as  Is  illustrated  in 
the  opinion.  A  man  might  have  property  worth  |100,000  and  be  so 
situatied  that  no  sprinkling  would'  ever  be  done  in  front  of  his  prcp^ 
erty,  or  where  he  might  get  no  benefit  from  it.  And  if  his  |100,000 
worth  of  property  consisted  of  vacant .  lots  we  would  have  just  the 
hardship  supposed  in  the.  opinion.  Wh&t  is  the  moiit  just  way  of 
placing  the  burden  may  vary  from  tinte  to  time,  and  therefore,  the 
whole  matter  should  be  left  to  the  discretion  of  the  Legislature  and 
the  municipal  councils  who  represent  the  people  that  must  in  the  end 
pay  the  taxes,  and  are  best  qualified  to  properly  ocmciider  the  inter- 
ests of  their  ccustituents. 

I  therefore  dissent  from  the  opinion  of  the  court.     Judge  Barker 
and  Judge  Lassing  concur  in  this  dissent. 


OVERTON.  &c.  V.  PERRY,  JR.,  &c. 
(Filed  June  20,  1908— Not  to  be  reported.) 

1.  Lands — ^Adverse  Possession — Contiguous  to  Home  Place — ^The 
question  involved  here  is  one  of  adverse  possession — The  land  in 
controversy  was  embraced  in  a  tract  conveyed  to  M.  in  1883,  and 
adjoined  his  home  tract  of  which  he  was  in  possession.  iHe  had 
the  tracts  surveyed  and  boundary  marked  so  as  to  include  the  land 
in  controversy.  Held — That  the  land  being  contiguous  to  his  home 
place,  and  being  surrounded  by  a  well  defined,  marked  boundary,  it 
was  not  necessary  for  him  to  make  a  new  entry.  Upon  acquiring 
It,  it  immediately  extended  to  the  whole  boundary. 

2.  Same — ^M.,  in  1888,  conveyed  to  appellants,  who  from  that 
time  have  occupied  it  by  an  agent  and  exercised  undisputed  owner- 
ship over  it.  They  are,  therefore,  entitled  to  have  their  title  to 
the  land  quieted. 

Wm.    H.    Holt    for    appellants. 

McGuire  &  McGuire  and  Hazelrigg,  Chenault  &  Hazelrigg  for  ap- 
pellees. 

Appeial  from  Morgan  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  affirming 
in  part  and  reversing  in  part. 

This  action  involves  the  title  to  44  acres  of  land  situated  on 
Mordecai  creek,  in  Morgan  county,  Ky.,  and  also  a  small  tract 
of  two  or  three  acres  situated  some  distance  from  the  first  tract. 
Appellants,  A.  W.  Overton,  John  A.  Brislan  and  William  H.  Holt, 
on  March  3d,  1903,  brought  an  equitable  action  averring  that  they 
were  the  owners  and  in  actual  possession  of  said  tracts  of  land; 
that  appellees  were  trespassing  thereon,  and  committing  waste  and 
interfering  with  appellants*  tenants.  Appellants  asked  that  appel- 
lees be  enjoined  from  so  dofing,  and  that  their  title  be  quieted.    The 
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appellees,  Jolm  M.  Perry,  Jr.,  and  LiUa  M.  Perry,  asserted  tiUe 
under  and  by  yirtue  of  a  written  contract  of  aale,  made  by  Thonias 
D.  Perry  to  B.  B.  Perry,  whereby  the  former  conveyed  to  the  latter 
one-half  of  one-third  of  a  tract  of  land,  consisting  of  500  acres,  sit- 
uiated  in  Morgan  county  on  a  branch  known  as  the  Condon  branch 
of  Blk  Fork  of  Licking  river.  The  contract  provides  that  the 
grantor  is  not  to  be  responsible  for  the  title  to  said  land,  but  that 
0.  B.  Perry  agrees  to  look  to  other  sources  for  title.  The  considera- 
tion mentioned  in  the  contract  is  $50.  The  other  one-half  of  one> 
UUrd  of  the  tract  of  land  they  claim  was  conveyed  to  E.  B.  B&rry 
by  John  E.  Cooper.  The  consideration  for  the  latter  contract  is 
8,000  feet  of  inch  sawed  lumber,  and  the  contract  contains  the  same 
provision  in  regard  to  title,  i.  e.,  it  requires  the  vendee  to  look 
to  other  sources  for  title.  Afterwiards,  E.  B.  Perry  conveyed  to  ap- 
pellees, J.  M.  Perry,  Jr.,  and  Lilla  M.  Perry.  The  latter  claiming 
under  this  conveyance  and  the  Written  assignments  from  Thomas 
D.  Perry  and  John  E.  Cooper,  defended  on  the  ground  that  they 
had  been  in  adverse  poasesslioii  of  tihe  44  acres  of  lajid  hi  oontroversy 
for  the  required  period  of  time.  Appellee,  E.  B.  Ferry  defended 
as  to  the  two  or  three  acres,  by  claiming  that  it  Was  included  in  a 
patent  to  one  Cassity,  which  was  prior  to  .the  Thomas  D.  Perry  patent 
under  which  appellants  claimed.  Appellants  claim  under  the  patent 
of  Thomas  D.  Perry,  entered  in  the  year  1847.  It  appears,  however, 
that  in  their  chain  of  title,  there  are  certain  tax  deeds  which  con- 
tain no  description  of  the  property  conveyed,  and  we  are  of  opin* 
ion  that  appellants'  proof  of  record  title  is  defective.  On  the  other 
hand  the  appellees  show  no  record  title.  At  the  time  Thomas 
D.  Perry  conveyed  to  E.  B.  Perry,  he  had  previously  conveyed  his 
Initerefiit  in  the  land  to  one  J.  W.  Sewell^  and  in  the  eontraot  of  sale 
he  expressly  provided  that  the  vendee  therein,  should  look  to  other 
sources  for  title.  Furthermore,  no  title  of  any  kind  is  shown  in 
John  E.  Cooper.  Under  this  State  of  case  the  title  to  the  44  acres 
must   depend   altogether   upon   the   question   of  adverse   possession. 

It  appears  that  the  land  in  controversy  was  embraced  in  a  tract 
conveyed  to  William  Mynhler  in  the  ye^r  1883.  The  tract  so  ccm- 
veyed  adjoined  Mynhier's  home  farm,  of  which  he  was  in  posses- 
sion. Mynhelr  had  the  tracts  of  land  surveyed,  and  the  boundary 
marked  so  that  it  included  the  land  in  question;  and  from  that  time 
on  he  claimed  to  a  well  defined  boundary,  including  the  land  in 
controversy.  It  was  not  necessary  for  him  to  make  a  new  entry  upon 
the  land  thus  purchased  In  1883,  for  the  reason  that  the  land  being 
contiguous  to  his  home  place  and  being  surrounded  by  a  well  defined 
boundary,  Mynhelr's  possession,  upon  acquiring  the  land,  immediate- 
ly extended  to  the  whole  boundary  thereof.  It  is  true,  the  deed  to 
Mynhler  did  not  furnish  him  a  good  record  title,  but  it  was  admis- 
sible for  the  purpose  of  showing  the  extent  of  his  claim.  Mynhler  aftei^ 
wards  sold  the  tract  of  land  in  controversy  to  appellants  herein,  in  the 
year  1888,  and  from  that  time  down  to  the  institution  of  this  suit 
they  had  an  agent  in  control  and  charge  of  the  property  purchased 
from  Mynhler,  rented  it  to  various  parties,  and  exercised  undis- 
puted ownership  over  same. 

The  contract  of  sale  between  Thomas  D.  Perry  and  E.  B.  Perry 
appears  to  have  been  made  in  the  year  1885.  Thereafter  B.  B.  Per- 
ry claims  to  have  had  the  land  surveyed.  The  time  fixed  by  him  was 
in  the  year  1 886  or  1887.  He  claims  then  to  have  made  an  entry  on 
the  land  embraced  in  the  contract  of  sale  and  to  have  occupied  the 
same  by  running  a  saw-mill  on  Cox  branch,  some  distance  from  the 
tract  in  controversy.  ^^ 

It  is  manifest,  that,  as  the  44  acres  were  then  In  possession  of  Wil- 
liam Mynhler,  B.  B.  Perry's  possession  did  not  include  the  44  acres. 
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for  the  simple  re&son  that  he  never  took  posBession  of  any  portion 
of  silUl  landL  There  could  not  he  two  possessions  at  the  same 
Ume.  Mynhl^r's  possession  was  exclusiye  of  E.  B.  Perry's,  and  the 
fact  that  the  latter  afterwards  had  the  land  embraced  in  a  survey, 
made'  two  or  three  years  later,  without  entering  upon  the  land  in 
controversy,  conldnot  give  him  any  possession  of  it,  or  interfere  with 
the  possession  already  obtained  by  William  Mimhier.  Nor  dtd  John 
M.  Perry,  Jr.,  ever  afterwards  take  possession  of  the  44  acres.  He 
may  have  moved  upon'  the  land  adjoining  it,  but,  in  the  absence 
of  any  actual  taking,  his  possession  did  not  extend  so  as  to  embrace 
the  land  in  controversy.  We, .  therefore,  conclude  that  the  appel- 
lants are  entitled  to  the  forty-four  acres  of  land  in  controversy,  and 
to  the  relief  sought,  and  that  the  trial  court  erred  in  entering  judg- 
ment in  favor  of  the  appellees. 

As  to  the  two  or  three  acres  involved  in  the  controversy  between 
I4>pellant<3  and  K.  B.  Perry,  the  evidence  is  sucn  as  to  leave  the  mind 
in  doubt,  and  the  Judgment  of  the  chancellor  will  not  be  disturbed. 

That  portion  of  the  judgment  affecting  the  land  in  controversy 
between  appellants  and  E.  B.  Perry,  Is  affirmed.  The  judgment  as 
to  the  forty-four  ac-res  of  land  claimed  by  John  M.  Perry,  Jr.,  and 
Iiilla  M.  Perry,  is  reversed  and  cause  remanded,  with  directions  to 
enter  a  judgment  in  conformity  with  this  opinion. 

Chief  Justice  0*Rear  not  sitting. 
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(Filed  June  20,  1908 — Not  to  be  reported.) 

1  Master  and  Servant-  ] liability  of  Master — ^Where  the  master 
directs  an  employe  to  enter  a  dangerous  place  to  work  and  the 
employe  complies  with  the  order  and  is  injured,  he  can  recover 
from  the  master  unless  tbo  danger  was  so  obvious  and  imminent 
that  an  ordinarily  prudent  person  would  not  have  undertaken  the 
work  even  though  ordered  to  do  so  by  the  master. 

2.  Settlement  for  Injury — ^Tendei^-^Rule  as  to  Tender  and  Settle- 
ment—-Had  the  jtettlement  relied  on  by  appellant  been  for  t'ip;je'lee'8 
teduriee,  he  would  not  have  been  permttled  to  recover  in  this  ac- 
tion for  dsmnges  as  th€  result  of  his  injuries  except  as  he  tpudered 
aud  offered  to  rfitiun  the  smount  paid  him  before  bringing  the  bc- 
if  on.  but  this  i-ule  does  not  apply  to  a  settlen^ent  which  only  in- 
cludes loss     f  time. 

Cra^^sham,  Beriy  &  Threllseld,  Trabue,  Doolan  &  Cox  and  J.  M. 
Dickinson  for  appellant. 

G.  W.  Landram,  J.  Morgan  Chinn  and  H.  V.  McChesney  for  appel- 
lee. 

Appeal  from  I  Livingston  Circuit  Court. 

Oi'inlon  of  the  court  by  Judge  Hobson,  affirming. 

Appellee  was  employed  by  appellant  to  work  in  a  gravel  pit,  or 
bank.  He  was  working  under  a  foreman.  A  blast  had  been  made 
on  the  afternoon  before  appellee  was  injured,  which  blew  out  a 
large  amount  of  gravel  and  rolled  it  down  the  bank,  leaving  a  large 
lump  of  gravel  and  dirt  above  the  place  where  the  blast  was  made. 
There  was  a  ledge  or  bench  under  this  lump  which  supported  and 
kept  it  from  moving  down  the  embankment.    The  foreman  directed 
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appellee  and  another  hand  to  go  and  pick  under  this  lump  so  that 
it  might  fall.  Appellee  was  somewhat  fearful  of  it.  and  went  to 
picking  on  one  side  of  the  bump  when  the  foreman  commanded  blm 
to  go  and  pick  at  this  ledge  or  bench,  which  supported  the  bump, 
and  told  him  that  if  he  saw  that  there  was  danger  he  would  give 
him  notice  so  that  he  could  get  out  of  the  way.  Appellee  obeyed  him 
and  struck  two  or  three  licks  with  his  pick  and  a  large  mass  of  gravel 
and  dirt  fell  upon  him,  carried  him  down  the  embankment  and  severe^ 
ly  injuring  him. 

The  proof  showed,  without  contradiction,  that  he  has  entirely  lost 
the  use  of  one  arm;  that  it  hangs  limp  by  his  side,  and  that  tbere 
is  no  hope  of  his  ever  recovering  the  use  of  it.  He  was  carried  to 
the  Illinois  Central  Hospital  in  Paducah,  where  he  remained,  under 
the  treatment  of  the  physicians,  for  two  and  a  half  or  three  months, 
when  he  desired  to  return  to  his  home.  One  of  appellant's  agents 
appeared  at  the  hospital,  as  appellaut  claims,  to  make  a  settlement 
with  appellee,  and  did  pay  him  |250  for,  as  it  claims,  all  damages 
for  loss  of  time,  mental  and  physical  suffering  and  his  bodily  in- 
juries. Appellee  claims  that  this  settlement  was  made  and  the 
$250  paid  was  for  the  time  already  lost,  and  for  the  time  he  would 
necessarily  lose  by  reason  of  his  injured  arm;  that  he  was  lead  to 
believe,  at  the  time,  by  the  agent  and  the  company's  physicians  that 
It  would  not  be  very  long  before  he  would  recover  the  use  of  his 
arm. 

Appellee  instituted  this  action  to  recover  $2,000  damages  for  his 
injuries.  Appellant  denied  that  he  received  his  injuries  on  acount  of 
its  negligence,  and  pleaded  contributory  negligence  on  the  part  of 
appellee.  It  also  pleaded  the  settlement,  and  filed  the  receipt  of  ap- 
pellee, in  bar  of  his  right  to  recover.  Appellee,  by  reply,  denied  the 
contributory  negligence  charged,  and  alleged  that  the  receipt,  or 
writing  filed,  was  obtained  by  the  fraud  of  appeDint's  a^enits;  tliat 
he  was  unable  to  read,  and  was  lead  to  believe  that  the  writing, 
to  which  he  made  his  mark,  only  covered  the  loss  of  time,  as  before 
stated.  The  parties  introduced  evidence  tending  to  support  the 
theories  presented  by  each.  The  jury  found  for  appellee  $1,000  in 
damages. 

It  is  the  duty  of  the  master  to  furnish  the  employe. a  reasonably 
safe  place  in  which  to  work;  but,  from  the  proof  in  this  case,  ap- 
pellant violated  this  duty.  Appellant  contends  that  appellee  should 
not  be  permitted  to  recover  in  this  case,  because  he  could  see  and 
realize  that  it  was  a  dangerous  place,  and  he  onght  not  to  have 
obeyed  his  foreman  and  have  gone  under  this  mass  of  gravel  and 
dirt  and  attempted  to  remove  the  ledge  or  bench,  which  was  sup- 
porting it.  This  question  was  properly  submitted  to  the  jury.  The 
foreman  was  standing  by,  saw  and  knew  more  about  the  dpnger 
than  appellee  who  had  been  laboring  there  for  only  a  short  time. 
The  rule  is,  that  where  the  master  directs  an  employe  to  enter 
a  dangerous  place  to  work  and  the  employe  complies  with  the  order 
and  is  injured,  he  can  recover  from  the  master,  unless  the  dan- 
ger was  so  obvious  and  imminent  that  an  ordinarily  prudent  person 
would  not  have  undertaken  to  work  therein,  even  though  ordered  to 
do  so  by  his  master.  Appellant  also  contends  that  appellee  should 
not  have  been  permitted  to  recover  in  this  case  because  he  did 
not  tender'  it  the  $250  received  by  him  in  the  settlement  before  bring- 
ing the  action;  that  he  should  not  be  allowed  to  retain  the  $250 
and  then  litigate  and  recover  other  money  from  it.  This  is  true, 
under  the  opinion  in  the  case  of  L.  &  N.  R.  R.  Co.  v.  McElroy,  100 
Ky.,  153.  and  would  defeat  appellee  in  this  case,  if  he  had  under- 
stood that  he  was  settling  and  receiving  remuneration  for  his 
injuries.    But  this  rule  does  not  apply  when  a  settlement  only  in- 
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eluded  loss  of  time.  (ATcGill  v.  L.  &  N.  R.  R.  Co.i  24  Ky.  Law  Rep., 
1244;  I.  C.  R.  R.  Co.  v.  Belt,  29  Ky.  Law  Rep.,  421,  and  Ingram  v. 
Covington,  Flemlngsburg  &  Ashland  Ry.  Co.,  28  Ky.  Law  Rep.» 
508.) 

The  instructions  of  the  court,  while  not  as  explicit,  upon  the  last 
point  mentioned,  as  they  should  have  been,  we  are  of  the  opinion 
fairly  presented  the  issues,  and  no  injustice  was  done  appellant 
under  the  evidence  therein. 

For  these  reasons  the  judgment  of  the  lower  court  is   affirmed. 


COMMONWEALTH,  ON  RELATION,  &c.  v.  BACON,  &c. 
(Piled  June  20,  1908— Not  to  be  reported.) 

1.  Commonwealth — ^Action  by  Attorney  General  to  Recover  Money 
Improperly  Paid  Out  of  Treasury — The  Attorney  General  is  authorized 
to  maintain  an  action  to  recover  money  improperly  paid  out  of  the 
treasury.  One  obtaining  money  from  the  treasury  to  which  he  is 
not  entitled,  is  required  by  law  to  pay  it  back,  and  this  obligation 
may  be  enforced  in  an  action  by  the  Staie.  (20  Ky.  Law  Rep., 
1893.) 

2.  Principal  and  Surety — Extent  to  Which  Surety  is  Bound — A  sure- 
ty is  not  bound  beyond  the  letter  of  his  covenant.  The  sureties  in 
the  bond  herein  did  not  undertake  that  they  would  be  responsible 
for  any  money  collected  by  the  principal  from  the  State  above  what 
he  was  entitled  to  receive,  and  there  is  nothing  in  the  bond  to  ap- 
prise the  sureties  that  any  such  liability  was  sought  to  be  imposed 
upon  them. 

3.  Attorney  and  Client — An  attorney  who  asks  that  his  client's 
claim  be  allowed,  is  not  responsible  for  the  amount  allowed  if  it 
shall  afterwards  turn  out  that  more  was  paid  than  due,  and  in  this 
case  the  fact  that  the  attorney  was  on  the  bond  of  his  client  does 
not  change  the  rule. 

4.  Sureties — The  liability  of  a  surety  must  be  measured  by  the 
terms  of  his  contract.  The  terms  of  the  contract  herein  for  public 
printing  were  not  violated,  and  the  sureties  are,  therefore,  not  liable 
for  the  excessive  amount  the  principal  succeeded  in  collecting  from 
the  State.  He  collected  the  money  as  the  result  of  his  own  fraud, 
and  is  alone  responsible  for  it. 

N.  B.  Hays,  Chas.  H.  Morris  and  Chas.  Carroll  for  appellants. 

Eli  H.  Brown,  Jr.,  and  Lewis  McQuown  for  appellee. 

Appeal  from  Franklin  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  affirming  in  part  and  re- 
versing in   part. 

By  section  3953,  Kentucky  Statutes,  the  Governor,  Auditor,  Secre- 
tary of  State,  Treasurer  and  Attorney  General  are-  ex  officio  commis- 
sioners to  let  contracts  for  the  printing,  binding  and  stationery 
used  by  the  various  State  departments.  By  section  3954,  the  fur- 
nishing of  all  prinitling,  papers,  stationery  an<l  supplies  for  the  use 
of  the  State,  and  the  printing  and  binding  of  the  State  journals 
and  reports,  and  the  manufacturing  and  furnishing  of  all  blank  books, 
which  are  to  be  paid  for  out  of  the  State  treasury,  and  all  other 
printing  and  binding  made  necessary  by  law,  shall  be  let  by  con- 
tract to  the  lowest  and  best  bidder.    By  section  3957,  the  commis- 
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Blonerfl  shall,  between  August  Ist  and  Nov.  Ist,  biennially,  adver- 
tise for  sealed  proposals  for  the  executing  of  the  several  classes 
of  printing  and  binding  in  separate  contracts  for  the  term  of  two 
years  from  the  first  Mionday  in  Jamuary  next  ensuing.  Seatiois 
3956,  3972  and  3984,  Kentucky  Statutes,  provide: 

"The  printing  and  binding  for  the  Stale  shall  be  divided  Into 
four  classes,  to  be  let  in  separate  contracts,  as  follows:  The  printing 
of  all  bills  for  the  two  Houses  of  the  General  Assembly,  together 
with  such  resolutions  and  other  matters  as  may  be  ordered  by  the 
two  Houses,  or  either  of  them,  to  be  printed  in  bill  form,  and  the 
printing  and  binding  of  the  journals  of  the  two  Houses,  together 
with  such  reports,  communications  and  other  documents  as  enter 
into  and  make  a  part  of  the  Journals,  the  printing  and  binding  of 
the  volumes  of  public  documents,  and  of  the  general  and  local  laws 
and  joint  resolutions;  the  printing  and  binding  of  the  State  reports 
containing 8  the  decisions  of  the  Couft  of  Appeals;  the  printing  and 
binding  of  all  reports,  documents  and  other  matters,  bound  in 
either  book  of  pamphlet  form,  except  as  shall  enter  into  or  be  bound 
within  the  journals  of  the  two  Houses,  and  all  printing  for  the  de- 
partment of  public  instruction,  and  all  miscellaneous  printing  and 
binding  necessary  for  the  several  departments,  and  not  otherwise 
provided  for  in  this  law,  shall  constitute  the  first  class,  and  be 
let  in  one  contract.  The  manufacture  and  furnishing  of  all  blanks 
book  used  by  counties,  which  are  to  be  paid  for  out  of  the  State 
te^asury.  shall  constitute  the  second  class,  and  be  let  in  one  con- 
tract. The  lithographic  printing  and  engraving  shall  constitute  the 
third  class,  and  be  let  in  one  contract;  and  the  furnishing  of  all 
printing  paper,  stationery,  and  such  other  euppdied  for  the  use 
of  the  State  as  provided  for  in  this  law,  shall  constitute  the  fourth 
class,  and  be  let  in  one  contract."    (Section  3956.) 

"The  commissioners  may  contract  for  any  printing,  binding  and 
furnish  paper  and  such  other  supplies  as  provided  herein,  and  name 
the  number  of  copies  to  be  printed  and  bound  of  all  matter  not  other- 
wise provided  for  in  this  law:  Provided,  however,  The  same  shall 
be  let  to  the  lowest  responsible  bidder  therefor."     (Section  3972.) 

*'Any  printing,  binding  or  the  manufacture  of  blank  books,  to  be 
done  for  the  State,  and  the  fumishllDg  of  paper  nnd  statiotiery, 
not  embraced  in  the  foregoing  provisions,  shall  be  subject  to  the 
provisions  of  this  law,  and  the  Commissioners  of  Public  Printing  may 
advertise  for  proposals  therefor,  and  let  the  same  as  aforesaid, 
whether  provided  for  by  law  or  resolution."     (Section  3984.) 

The  statute  specifies  various  kinds  of  work  but  as  the  State 
may  need  other  work,  section  3972,  was  added  to  provide  for  work 
not  specified.  The  statute  also  specifies  the  rate  to  be  paid  for 
many  classes  of  work;  but  as  the  rate  for  all  classes  of  work  is  not 
fixed,  section  3984  was  added  to  provide  how  the  price  to  be  paid 
was  to  be  determined  where  the  rate  was  not  specified  in  the 
statute. 

In  January,  1902,  Henry  Bacon,  was  a  bidder  for  the  second  class 
printing  and  binding.    His  bid  was  in  these  words: 

'To  the  Commissioners  of  Public  Printing.  Binding,  &c.: 

"The  undersigned,  Henry  Bacon,  of  Elizabethtown,  Ky.,  proposes 
to  furnish  the  record  books  for  the  various  counties  and  for  the 
departments  of  the  State  government  for  two  years  from  the  first 
Monday  in  January,  1902,  according  to  an  act,  entitled  'An  act  to 
provDd©  how  the  printing,  binddng  and  s^tionery  usf»d  by  the  State 
shall  be  furnished,"  approved  June  20,  1893,  at  the  common  rate  per 
centum  of  forty-nine  per  cent,  of  the  schedule  of  prices  fixed  in  said 
act  for  the  work  of  this  class. 
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'Alio  for  the  following  work  not  specifically  provided  for  by  said 
act,  we  bid  as  follows: 

"For  separate  indexes,  'Plain'  or  'Cross'  as  ordered,  and  with 
proper  printed  headings,  full  leather  bound  on. the  same  paper  re- 
quired for  books,  with  leather  tabs,  gold  and  lettered,  as  follows: 
Cap  sise,  50  cents,  Demy,  76  cents,  Medium,  |1,  Royal  |1,26.  For 
fndezes  in  front  or  back,  lesitihler  tabs,  gold  lettered,  each  fifty  cento. 
For  printed  'b&eadings'  in  stock  fomw,  whether  caption  or  full 
page,  any  size,  per  book  ninety  cents. 

"We  agree  to  use  firsit  quaMty  of  Crane's,  Byron  Weston's  or  L. 
lu  Brown  Paper  Co.'s  linen  ledger  paper  of  the  following  weights: 
Cap  size  18  pounds  per  ream.  Demy  28,  Medium  40,  Royal  44.  We 
agree  to  properly  wrap  and  ship  record  books  to  the  various  coun- 
ties, charging  no  more  therefor,  than  we  pay  for  the  express  there- 
on. 

"A  bond  for  ten  thousand  dollars  accompanies  this  bid. 

"In  witness  whereof,  we  hereunto  subscribe  our  name,  this  13th 
day  of  Novemlier,  1901. 

"HHNRY  BACON." 

Accompanying  the  bid  was  the  following  bond: 

"Whorp&s,  Henr^'  Bacon,  of  Elizabethtown,  Ky.,  is  a  bidder  for  the 
contract  to  furnish  the  Commonwealth  of  Kentucky  with  public 
printing  and  binding,  known  under  the  law  as  second  class,  for  the 
term  of  two  years  from  and  after  the  first  Monday  in  January, 
Id02. 

"Now,  therefore,  we,  Henry  Bacon,  of  £1]?abethtown.  Ky.,  and 
Sam  Fulton,  of  I^nkeland,  Ky.,  and  John  A.  Fulton,  of  Bardstown, 
Ky.,  sureties,  bind  oursenes  to  the  Commonwealth  of  Kentucky  in 
the  penal  sum  of  ten  thousand  $10,000)  dollars,  that  In  the  event 
the  said  bid  of  Heniy  Bacon,  for  public  printing  and  bindiDg  of  the 
second  class  is  accepted,  said  Henry  Bacon  shall  enter  into  contract, 
and  promptly,  faithfully  and  skillfully  perform  the  work  bid  for 
in  accordance  with  the  law;  and  we  further  bind  ourselves  that  in 
case  said  Henry  Bacon  blall  refuse  or  neglect  to  accei't  said  con* 
tract  after  it  has  been  allotted  to  them  at  their  bid,  then  the  said 
Henry  Bacon,  T>riiciiai.  spd  Sam  Fultoa  and  John  A  Fulton,  sure- 
ties, shall  pay  the  dilTercncc  between  the  amount  of  the  bid  of  the 
person  to  whom  the  soinc  shall  be  awarded  after  such  refusal  or 
neglect  as  provided  by  lew. 

'Givedu  under  our  hands,  this  13th  day  of  November,  1901. 

'HlflNRY    BACON, 
•SAM  FUI.TON, 
"JOHN  A.  FULTON." 

The  bid  was  accepted  by  the  board  and  a  written  contract  was 
entered    into    in    these   words: 

"This  contract  made  and  entered  into  by  and  between  the  Com- 
monwealth of  Kentucky,  by  its  Commissioners  of  Public  Printing, 
party  of  the  first  part,  and  Henry  Bacon,  of  Elizabethtown,  Ky., 
party  of  the  second  part,  Witnesseth: 

"That  the  party  of  the  first  part,  in  consideration  of  the  bid  and 
bond  of  the  party  of  the  second  part,  filed  on  November  14,  1901, 
offering  to  execute  for  the  Commonwealth  of  Kentucky  the  printing 
and  binding  of  the  second  class  according  to  the  terms  and  con- 
ditions of  the  adveitisement  under  which  said  bid  was  made  and 
received,  and  of  an  act  approved  June  20,  1893,  entitled  'An  act 
to  provide  how  the  priniting  and  bdnding  and  stationery  of  the 
State  shall  be  furnished,'*  has  let  the  said  work  of  the  second  class 
to  the  party  of  the  second  part,  and  in  consideration  of  the  said 
award,  and  the  bid  and  the  bond  of  the  party  of  the  second  part 


«ie 


The    commlaalonerB  were  noi  .« 
Attorney  General  being  absem    tw^'^-* 
count   and  laid  It  over  to  ibek  km,'  >*-■■ ' 
ferred,  In  the  meantime,  to  the  MtomSr*"'  "^ 
ing,   the    Attorney   General  repone4  Aai'*^"  ■ 
law   tor   the  two  items  In  Ihe  aceouni    -  ''"^- 
strips    »950"    but  that   the  remalnrter  Ji"^'' 
Thereupon,  the  remainder  ol  the  aceouun  w  " 
lowed  by  the  board  and  was  paid  by  Vhe  Audii^' '-' 
was    brought   In   the   name  of   the   Cotnni^^^'- 
the   Attorney  General   then   In   office.   aKains,,^;'-  . 
In   hiB   bond,   It  being  charged   In  the   Demw^' 
by   Bacon  were  not  such  as  the  contract  ■r<^.^ 
ot    Bacon,   and   through   a   mistake   ol    the   ,.,  ,     .,' 

tained    from   the  treaaury.  the   sum    ot    <2t.^i.,        >^   .-,,■*. 
entitled    to  14,000:    and   judgment    was    iii:    ,         ^.       -.'.^ 
sureties    for   (24.260.84   with   Interest    Irom  A\^-}  C ^^   ■*^ 
when  ■  the  money  waa  paid.    The    •lefendam^'i  *>fc"^^^<3^,» 
verting    Ihe  allegations  o(  the   petition    and  uw>\'^- ^-'>" '■•^-JT.. 

circuit  court  iIlHmlBsed  the  petition.      From  Ih^  i^^^S-*^'* '"^'•' 

monwealth    appeals.  ^^t,M^■^  '^"—-X. 

The  first  question  arising  In  the    case  Is        ~  ~'*' 

the    cJalm  by  the  board  ot  comnoiaslov 

neatly    Inal8t<!d    that    the    commlsalo.si 

the   court  can   not  now   inquire    Int  — 

of    the   ccirnmlFafoners   are   thus    f*»    puti 
(Ky.  Stats..  3974,)   "Every  bl'aake  t:  . 

sloners  of  Public  Printing,  wbJ  to    cbait-' 

Ihe   same  with  the   voucher-  Oy    bis    c^. 

error    Is    fi)und    in    any 

return  the  eccount  to  -^our  Items     , 

correct,     or    when    itne  contract   "whlcj^ 

majority    of  them  sWe   allowed.      "Will  ' 
shall  draw  a  wnr'«  done  work    lor 
lor   the   amount  «'-     It   waa    done     , 
This  merely  rient  ot  Public    Inali.-' 
approv;<IJt   Printing    Commlai^, 


^*»   *« 


*^\\'  "\)^   ^t'--*'"'  i**V^  0^^  \o-*%6   "\^"' 


ferred  'ui^m  -SUch  work,  the  rights  (T-  ,.  -o'^^  ■*  *  .^,v\  .  ^^  ^t^'"^  ;^*  ' 
capacity.  Ttnahle  value  ot  the  woT  .  v-'"'  ^t.-  ^•■'"  .^-^■  ^  *"v'^  ^''^^  t^  ♦'^^o'-' 
correctnea^rk    without    paying    a    r*'     ^^'  v'-     v"-^"'' vV''^     ■<■*■    v*^  \'   \v'' -st*"^  \-' 

of  the  cor  be'oK  Included    tn    Bacon  ,■>'  ,a    (.-,.-'■",    \*--''''''vV''   v***-** -f     •■-  ^ 


other  ofract  price  for  it,  but 
statiite'ck.    As  to  the  reasonable 
p^r  V'  witnesses  Is  as  tollows:    L.  ^ 
..ant';  E.  B.  OwBley,  53,240;   Georrf  ' 
tor  J  and  H.  H.  Hughes,  $5,850.    It  ■  " 
pr^T  the  flrst  contract  made  by  the .  ■■ 
(•  1893,    the    Courier-Journal    Job   F    ^ 
T  the  work  of  the  first  and  second'    ■ 
and    teachers'   registers    and   ten  tl' 
rtae  worii  being  assigned  to  It  unde 
printing;    it   received    therefor    |ll,Ii 
paper.     It  also  appears  that  under  tit    ' 
Printing  Co.   was  the  contractor  for 
such  It   made  fifteen  tbouaand  teach. 
for   which   it   received   116,616.64,  it   ;, 
amount   which  these   contractors  reoe 
weight   In   determining    what   would    ' 
work;   for  the  reason  that  the  contrar 
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hereto  atUwched.  the  party  of  the  second  part  thereby  agrees  and 
undertakes  that  he  will  prompt ly.  tasitefully  and  skillfully  perfonn 
the  work  blc  for,  according  to  the  law  and  to  the  terms,  condi- 
tions, and  lirilations  of  the  advertisement  under  which  said  bid  was 
made  and  accepted  at  the  prices  named  and  upon  the  terms  contain- 
ed in  his  written  bid  and  the  advertisement  under  which  said  bid 
was  made  and  accepted.  The  aforesaid  bond  and  bid  and  a  copy  of 
said  advertisement  are  attached  hereto  and  made  part  hereof  as  fully 
as  if  set  out  at  length  herein.  This  contract  shall  remain  in  force 
from  tihe  first  Monday  in  January,  1902,  until  the  first  Monday  In 
January,  1904. 

"In  witness  whereof,  the  party  of  the  first  part,  by  the  chairman  of 
its  Board  of  Public.  Printing,  and  the  party  of  the  second  part  have 
hereunto  subscribed  their  names,  this  6th  day  of  January,  1902. 

"HENRY    BACON. 

"J.  C.  W.  BECKHAM, 
"Chairman  Board  Printing  Commissioners,*' 

The  bond  and  contract  are  in  accord  with  sections  3958  and  3959, 
Kentucky  Statutes.  George  G.  Fetter  was  the  accepted  bidder  for 
the  printing  and  binding  of  the  first  class.  The  Superintendent  of 
Public  Instruction  decided  to  have  printed  9,500  trustees'  record 
books  and  9,500   teachers'   registers. 

A  dispute  arise  between  Fetter  and  Bacon  as  to  whether  this  work 
belonged  to  the  first  class  or  the  second  class.  The  question  was 
submitted  to  the  Board  of  Commissioners  who  held  that  the  work 
belonged  to  the  second  class.  Thereupon  the  Superintendent  of 
Public  Instruction  delivered  to  Bacon  the  following  order: 

"January,  21.  1902. 
"Henry   Bacon,   Louisville,   Ky. 
"Gentlemen:  Please  fumSsh  this  office  with  9,500  each  of  Trustees' 
record  books  and  teachers'  registers.    These  books  are  to  be  made 
of  Melrose  paper. 

(Signed)        "H.    V.    McCHESNEY. 

"Superintendent  of  Public  Instruction." 

The  superintendent  also  delivered  to  Bacon  sample  copies  of  these 
bookis.  which  he  ordered  duplicated  except  es  indicated,  one  of 
the  changes  being,  that  the  back  was  to  be  reinforced  by  a  cloth 
strip.  The  sample  copies  were  the  books  which  had  been  printed 
for  the  department  under  the  previous  administration.  Bacon  exe- 
cuted the  order,  printing  the  books  on  Melrose  paper  and  binding 
them  like  the  samples,  with  the  addition  of  the  clith  strip  at  the 
back.  The  superintendent  examined  them,  found  them  satisfactory 
or  as  he  says,  better  than  the  sample,  and  the  books  were  delivered. 
After  the  books  were  delivered.  Bacon  presented  to  the  Boai'd  of 
Printing  Commissioners,  the  following  account  and  asked  its  al- 
lowance: 

(1.)  9.500  Teachers'  RegiRters  and  Grade  Books,  2  1-10  quires 

each  BA  65  cents  per  quire.  $12,967.50,  less  51  per  cent,  off  $6,354.07 

(2.)   Printing  same   at  90   cents   a  book 8,550.00 

(3.)  Reinforcing  same  with  cloth  strips 950.00 

(4.)  9.500  Trustee  Record  Books,  \^^  quires  each  at  65  cents 

$9,262.50,   less   51    per   cent,   off 4,538.62 

(5.)  Printing  same  at  90  cents  each  a  book 8.550.00 

(6.)  Reinforcing    same    with    cloth    strips... 950.00 

(7.)  Packing    and    shipping    same    148.20 

(8.)   Freight    advanced     119.95 

Total    $30,160.84 
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The  commissioners  were  not  all  present  at  that  meeting,  the 
Attorney  General  being  absent.  They  allowed  $20,000  upon  the  ac- 
count and  laid  it  over  to  their  next  meeting,  the  matter  being  re- 
ferred, in  the  meantime,  to  the  Attorney  General.  At  the  next  meet- 
ing, the  Attorney  General  reported  that  there  was  no  authority  of 
law  for  the  two  items  in  the  account,  "reinforcing  same  with  cLoth 
strips  $950"  but  that  the  remainder  of  the  account  was  correct. 
Thereupon,  the  remainder  of  the  accounts,  less  the  two  items,  was  al- 
lowed by  the  board  and  was  paid  by  the  Auditor.  Subsequently  this  suit 
was  brought  in  the  name  of  the  Commonwealth  on  the  relation  of 
the  Attorney  General  then  in  office,  against  Bacon  and  the  sureties 
in  his  bond,  it  being  charged  in  the  petition  that  the  books  printed 
by  Bacon  were  not  such  as  the  contract  required  and  that  by  fraud 
of  Bacon,  and  through  a  mistake  of  the  commissioners  he  had  ob- 
tained from  the  treasury,  the  sum  of .  $28,260.84,  when  he  was  only 
entitled  to  $4,000;  and  judgment  was  prayed  against  hli6  and  his 
sureties  for  $24,260.84  with  interest  from  August  29,  1902,  the  time 
when  the  money  was  paid.  The  defendant  filed  an  answer  contro- 
verting the  allegations  of  the  petition  and  upon  final  hearing,  the 
circuit  court  dismissed  the  petition.  From  this  judgment  the  Com- 
monwealth  appeals. 

The  flrsL  question  arising  in  the  case  is  whether  the  allowance  of 
the  claim  by  the  board  of  commissioners  is  conclusive.  It  is  '■  ear- 
nestly insisted  that  the  commissioners  having  allowed  the  clalr>, 
the  court  csn  not  now  inquire  into  its  correctness.  The  powers  of 
of  the  conmiissioners  are  thus  defined  by  the  statute: 

(Ky.  Stats.,  3974.)  "Every  bill  shall  be  presented  to  the  Commis- 
sioners of  Public  Printing,  who  shall  carefully  examine  and  compare 
the  same  with  the  vouchers  and  orders  relating  thereto,  and  if  any 
error  is  found  in  any  account,  they  shall  correct  the  same,  and 
return  the  account  to  the  contractor.  If  the  account  is  found  to  be 
correct,  or  when  it  has  been  corrected,  the  commissioners  or  a 
majority  of  them  shall  indorse  the  same,  and  thereupon  the  Auditor 
shall  draw  a  warrant  in  favor  of  the  contractor  upon  the  treasurer 
for  the  amount  thereof." 

This  merely  means  that  the  Auditor  shall  not  pay  the  claim  until 
it  is  approved  by  the  commissioners,  but  no  judicial  power  is  con- 
ferred ui'OR  tbe  commissioners;  they  act  in  simply  a  ministerial 
capacity.  Their  approval  of  the  claim  is  prima  facie  evidence  of  its 
correctness;  but  there  Is  nothing  in  the  statute,  giving  to  the  approval 
of  the  commissioners  any  greater  effeot  than  is  given  the  approval  of 
other  officers  on  claims  against  the  Commonwealth  when  required  by 
statute.  Tbc  purpose  of  tbe  blaiuie  is  simply  to  provide  how  a  pro- 
per voucher  may  be  made  out;  before  the  Audi-tor  is  to  issue  a  war- 
rant. If  the  ccmniissicnerf:  reject  any  part  of  a  claim,  the  contrac- 
tor may  maintain  his  action  against  them  to  require  them  to  ap- 
prove it,  if  it  is  improperly  i ejected;  and  if  they  approve  a  claim 
that  contains  errors  by  mistake  or  f/om  their  being  misled  by  the 
clain'ant,  thp  claimant,  wl-c  tbut?  obtains  the  money  of  the  State 
improperly,  can  not  thus  profit  by  his  own  wrong,  but  is  liable  to 
an  action  by  the  Commonwealth  for  the  mon«s(  so  improperly  received 
(Ky.  Stats.,  section  304A,  sub-sec.  1 ;  liipJnmonwerJth  v.  Carter, 
21  Ky.  Law  Rep.,  1509,) 

The  Attorney  General  is  authorized  to  maintain  an  action  in  the 
name  of  the  Commonwealth  to  recover  money  improperly  paid  out 
of  the  treasury.  (Kentucky  Statutes,  section  114,  340A,  sub-sec. 
3,  section  4171.)  Money  can  be  obtained  from  the  public  treasury 
only  as  provided  by  law.  He  who  obtains  from  the  treasury  money 
to  which  he  is  not  entitled,  is  required  by  law  to  pay  tbe  money 
back,  and  this  obligation  miay  be  enforced  in  an  action  by  the  State. 
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(CommonwealUi  v.  Norman,  20  Kentucky  Law  Rep.»  1893.) 

The  next  question  to  be  determined  is  whether  Bacon  received 
any  money  from  the  State  to  which  he.  is  not  entitled.  The  last  two 
items  of  the  account  are  not  controverted,  and  the  third  and  sixth 
items  having  been  rejected  by  the  commissioners,  the  whole  con- 
troversy turns  on  the  first,  second,  fourth  and  fifth  items.  The 
first  and  fourth  items  are  based  on  section  3982,  Kentucky  Statutes, 
which  so  far  as  material,  Is  as  follows: 

"For  ruling  and  binding  blank  book  work  (paper  and  all  material 
used  to  be  furnished  by  the  contractor  or  contractors),  as  follows: 
"Per  Quire,  letter  size  or  smaller,  for  half  binding,  with  comere, 
thirty   (30)   cents.  ^ 

"Half  binding,  with  spring  backs,  fifty  (50)  cents. 
"Full  binding,  with  spring  backs,  sixty-five  (65)   cents. 
"For  binding  with  Russia  comers,   seventy-five    (75)    cents. 
"For  binding,  Russia  ends  and  bands,  ninety  (90)  cents." 

The  charge  of  sixty-five  cents  a  quire  less  51  per  cent  off  is  based 
upon  the  ground  that  the  books  in  controversy  are  of  full  binding 
with  spring  backs.  The  terms  used  in  the  statute  are  fully  unde^ 
stood  in  the  print<er's  trade  azud  must  be  given  the  meaning  they 
have  in  the  trade.  According  to  the  undisputed  evidence,  a  half 
bound  book  with  corners,  is  one  which  has  a  leather  back  and  cor- 
ners; with  paper  or  mufslin  sides.  A  loose  back  book  is  one  which 
is  sewed  with  twine,  the  twine  being  interlaced  into  the  sides,  and 
ts  put  together  in  such  a  manner  that  when  the  book  is  spread 
open,  it  will  come  away  from  th(^  back.  A  spring  back  book  is 
one  that  is  heavily  reinforced  with\)oard  or  some  such  material, 
in  such  a  way  as  will  make  the  back\^ose  quickly.  The  books  in 
controversy  are  saddle  stitched  pamphlets^%pund  in  card  board  glued 

to  the  back.    They  differ  from  an  ordinary SP*"^P^^^^  ^^^^   ^^  ^^*^ 
card  board  is  used  for  the  cover  instead   or^paper.    The   cover  is 
not  loose  from  the  back  but  is  fastened  tight  toJt.    They  are  made 
of  letter  size  paper  but  manifestly  they  can  nor^^  charged  under 
the  clause  of  the  statute  fixing  the  price  for  half  y^ndii^K  ^^^  cor- 
ners for  these  books  have  no  leather  about  them  and*'*^  comers  upon 
the  cover,  nor  are  they  loose  bound  books;  that  is  jfr^  back  of  the 
cover  is  not  loose  from  the  book,  so  that  when  the  nt^^  **  opened 
it  will  spring  out    The  loose  back  adds  to  the  strengtl^  ^^^  dura- 
bility of  the  book  and  is  much  more  costly  than  a  ba^  which  is 
fastened  to  the  back  of  the  book.    As  these  books  can  not^pJ^  ^^*^' 
ed  under  the  clause  of  the  statute  for  half  binding  with  cdP®*^'  '^ 
is  still  more  manifest  that  they  can  not  be  charged  under  the*^^*^*® 
of  the  statute  fixing  the  price  for  half  binding  with   spring  v^*^*® 
or  full  binding  with  spring  backs.    In  a  full  bound   book  the\^*'"^ 
board  of  the  cover  is  wholly  covered  by  the  leather  or  other  n*^^ 
rial  used  and  the  cover  extends  out  beyond  the  edges  of  the   b?** 
so  as  to  protect  it.    In  these  books  the  flexible  card  board  oovS? 
are  cut  even  with  the  edges  of  the  book.|    Appellee,  Bacon,  undei 
takes  to  Justify  his  charge  for  these  books  as  of  full  binding   with 
spring  backs,  on  the  ground   that  when  opened,  they  open  to   the 
cover   and  relies  upon  a  definition  found   in   Webster's  Dictionary. 
But  the  rights  of  the  parties  are  not  to  be  determined  by  a  diction- 
ary definition;   for  such  definitions  are  necessarily  more  of  less  in- 
adequate.   The  statute  uses  the  technical  words  of  the  trade.    When 
Bacon   did  bid,   he  bid   as   a   printer   and   with   knowledge  of  these 
technical   terms,   which   must  be   construed   and  understood   accord- 
ing  to   their   well   understood    meaning     In   the  trade.      (Kentucky 
Statutes,    section    460.)     We,    therefore,    conclude   that   these   books 
can   not  be   charged   for   as  of   full   bindimig   with   springbacks,   and 
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that  they  do  not  come  under  any  clause  of  the  gtatute  fixing  the  price 
for  Buch  work. 

The  second  and  fifth  items  of  the  account  are  not  based  upon  any 
provision  of  the  statute,  but  upon  the  following  clause  of  Bacon's 
contract,  "for  printed  headings  in  stock  forms,  whether  caption  or 
full  pai^e,  any  size,  per  book,  90  cents."  The  books  in  controversy 
were  gotten  up  under  section  4438,  Kentucky  Statutes.  They  have 
printed  forms  for  the  guidance  of  the  teachers  and  trustees  in  keeping 
the  records  required  by  statute.  They  also  contain  the  proper  head- 
ings and  directions.  But  they  are  not  printed  upon  first  quality 
of  Crane's  Byron  Weston's  or  L.  L.  Brown's  linen  ledger  paper.  They 
are  letter  size  and  not  cap,  diamy,  medium  or  royal.  These  terms 
are.  well  understood  in  the  printer's  trade  and  designate  an  expen- 
sive paper  of  larger  size  than  a  letter  sheet,  on  which  blank  books, 
used  for  permanent .  records  are  printed.  It  is  said  that  Bacon  was 
directed  to  print  these  books  on  Melrose  paper,  and  that  therefore 
he  was  Justified  in  not  using  the  paper  called  for  by  his  contlract. 
The  proof  shows  that  the  paper  called  for  by  his  contract  is  an 
expensive  paper  about  four  times  as  costly  as  the  paper  Bacon  used, 
which  is  a  cheap  paper.  He  can  not  be  permitted  to  contract  with 
the  State  for  a  price  agreed  to  be  paid  for  a  larger,  expensive  book 
and  then  furnish  the  State  at  this  price  a  smaller,  cheap  book.  The 
books  in  controversy  are  not  of  the  size  nor  of  the  material  called 
for  by  his  contract,  and,  therefore,  he  is  not  entitled  to  the  con- 
tract price  for  them.  A  very  common  way  ih  which  contractors 
with  the  public  get  the  better  of  it,  is  by  contracting  for  first  class 
material  at  a  given  price  and  then  putting  in  cheaper  material.  The 
order  of  the  superintendent,  to  make  the  books  like  the  sample,  car- 
ried with  it  no  right  for  Bacon  to  charge  for  the  books,  when  they 
were  made,  the  price  fixed  by  his  contract  for  larger  and  better 
books. 

As  neither  of  these  four  items  were  warranted  by  any  provision 

of  the  statute  or  by  the  contract  which  Bacon  nxade  with  the  State, 

none  of  them  can  be  allowed.    What  then,   are  the  rights  of  the 

parties?    Bacon  has  done  work  for  the  State  which  was  not  called 

lor  by  his  contract.    It  was  done  under  the  written   order  of  the 

State  Superintendent  of  Public  Instruction  and  has  been  accepted 

by  the   Board   of  Printing   Commissioners.    The  statute   not   fixing 

the  price  for  such  work,  the  rights  of  the  parties  must  be  determined 

by  the  reasonable  value  of  the  work.    The  State  is  not  entitled  to 

Bacon's  work   without  paying  a  reasonable   price  for  it;    and  the 

work  not  being  included   in  Bacon's  contract,   he  can  not  demand 

the  contract  price  for  it,  but  must  take  only  the  reasonable  value 

of  his  work.    As  to  the  reasonable  value  of  this  work,  the  estimate 

'tt  of  the  witnesses  is  as  follows:   L.  T.  Davidson,  $3,000;   F.  P.  Allen, 

ic?  $3,100;  B.  E.  Owsley,  $3,240;  George  A.  Lewis.  $4,780:   E.  D.  Veatch, 

:i^         $5,700  and  H.  H.  Hughes,  $5,850.    It  also  appears  from  the  proof  that 

!ier  s        under  the  first  contract  made  by  the  State  after  this  act  was  passed 

ir '        in   1893,   the   Courier-Journal   Job   Printing   Co.   was   the   contractor 

i  '^'        for  the  work  of  the  first  and  second  class;  that  it  printed  ten  thou- 

:,  '''\      sand   teachers'  registers  and  ten  thousand   teachers'   record  books. 

':i^''      The  work  being  assigned  to  it  under  its  contract  for  the  first  class 

'  -       printing;    it   received   therefor   $11,162.86,   the   State   furnishing   the 

paper.    It  also  appears  that  under  the  next  administration,  the  Soule 

Printing  Co.   was  the  contractor  for  the  second  class  printing;   as 

0uch  it  made  fifteen  thousand  teachers'  registers  anil   grade  books 

for  which  it  received  $16,515.64,  it  furnishing  the  paper.    But  the 

amount  which  these   contractors  received   is  not   entitled   to  great 

weight  in   determining   what  would   be   a   reasonable   price  of  the 

work;  for  the  reason  that  the  contractor's  bids  are  at  a  level  rate 
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per  cent,  on  the  prices  fixed  by  the  statute,  and  might  be  less 
than  reasonable  for  some  work  and  more  than  reasonable  for  other. 
We  have  also  reached  the  conclusion  that  little  weight  can  be  given 
to  these  figures  for  another  reason,  and  that  is,  that  the  statute 
does  not  fix  the  price  for  such  work  as  this,  and  it  may  have  been 
fixed  by  the  contracts  made  by  these  contractors  with  the  State. 
Our  construction  of  the  statute  is  that  these  books  are  not  blank 
books  used  by  counties  and  are  not  therefore  included  in  the  print- 
ing of  the  second  class.  The  blank  books  used  by  counties  and 
referred  to  in  section  3956,  are  the  record  books  used  in  the  differ- 
ent county  seats  of  the  State  and  the  statute  contemplates  that 
they  are  to  be  bound  in  some  of  the  ways  specified  in  section  3982. 
We  are  also  of  opinion  that  these  books  are  included  in  the  words 
"all  printing  for  the  department  of  Public  Instruction"  and  therefore, 
fall  under  the  contract  of  the  contractor  for  the  printing  of  the 
first  class.  But  the  statute  not  specifying  at  what  price  such  work 
is  to  be  done,  it  must  be  a  matter  of  special  contract  as  provided 
in  fiectJfcMi'  3984.  The  Legilsteture  realized  that  It  h&d  not  specified 
all  the  work  which  the  State  might  require  to  be  done,  and  therefore 
section  3984  was  added  to  cover  all  unspecified  work.  The  rates 
given  in  the  statute  are  only  to  be  paid  for  the  work  specified  in 
the  statute.  The  rate  for  work  which  is  unspecified  must  be  a 
matter  of  contract.  As  there  was  no  contract  in  this  case  covering 
the  work,  the  rights  of  the  parties  must  be  dieter  mined- by  fUs  reasonable 
value  which  under  all  the  evidence  we  fix  aft  $4,000  to  which  must  be 
added  the  amoimt  of  the  last  two  items  on  theiaccount,  $268.15,  maktog 
In  all,  $4,268.15.  Deducting  this  amount  from  Itoe  sum  paW  Bacoo. 
$28,260.84,  we  have  a  balance  of  $23,992.69,  which  is  the  amount  he 
owes  the  State  with  interest  from  August  29,  1902. 

By  way  of  explanation,  it  may  be  stated  that  the  printing  known 
as  "first  class"  is  the  cheapest  grade  of  printing,  and  that  design 
nated  as  "second  class"  is  a  much  more  expensive  grade. 

It  remains  to  determine  whether  the  sureties  are  also  liable.  A 
surety  is  not  bound  beyond  the  letter  of  his  covenant.  The  only 
covenant  in  the  bond  relied  on  to  charge  the  sureties  is  in  these 

words! 

"That  in  the  event  the  said  bid  of  Henry  Bacon  for  public  printing 
and  binding  of  the  second  class,  is  accepted,  said  Henry  Bacon  shall 
enter  into  contract,  and  promptly,  faithfully  and  skillfully  perform 
the  work  bid  for  in  accordance  with  the  law." 

It  is  conceded  that  Bacon  entered  into  the  contract  and  the  only 
ground  upon  which  the  sureties  are  sought  to  be  charged  is  the 
claim  that  he  failed  promptly,  faithfully  and  skillfully  to  perform 
the  work  bid  for  in  accordance  with  the  law.  It  is  insisted  that 
it  was  the  duty  of  Bacon  to  do  the  work  put  in  his  hands  according 
to  his  contract  and  that  IVIcChesney,  as  Superintendent  of  Public 
Instruction,  could  not  waive  the  terms  of  the  contract  which  had 
been  made  with  Bacon  by  the  commissioners.  The  rights  of  the 
sureties  do  not  depend  upon  anything  that  McChesney  as  Superinten- 
dent, did.  McChesney  indicated  the  character  of  work  he  wanted 
dpne;  the  Board  of  Printing  Commissioners  then  decided  that  Bacon 
should  do  the  work.  Bacon  took  the  work  and  did  it  under  the  de- 
cision of  the  Board  of  Printing  Commissioners.  fWhen  he  had  done 
the  work  literally  as  he  was  ordered  to  do  it  he  presented  his  work 
to  the  Board  of  Commissioners  and  the  board  accepted  it  as  done 
according  to  the  order.  The  undisputed  proof  shows  that  the 
order  was  executed  just  as  all  the  parties  at  the  time  contemplated 
it  should  be  executed.  The  trouble  here  does  not  arise  from  the 
fact  that  Bacon  did  not  execute  the  order  according  to  its  terms; 
it  arises  from  the  fact  that  after  the  work  had  been  done  according 
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to  the  order.  Bacon  Improperly  obtained  from  the  State  money  to 
which  he  was  not  entitled.  The  sureties  did  not  undertake  that 
they  would  be  responsible  for  any  money  collected  by  Bacon  from 
the  State  above  what  he  was  entitled  to  receive.  There  Is  noth- 
ing in  the  bond  to  apprise  the  sureties  that  any  such  liability  was 
sought  to  be  imposed  upon  them. 

It  is  insisted  that  one  of  the  sureties,  John  A.  I'ulton,  is  estop- 
ped to  say  that  he  is  not  liable  as  he  was  present  as  Bacon's  air 
torney  and  argued  that  the  work  should  be  assigned  to  him,  and  was 
also  present  when  the  claim  was  allowed  asking  its  allowance,  and 
in  fact  received  from  Bacon  on  a  debt  due  him,  a  large  part  of  the 
money  which  Bacon  drew  from  the  treasury.  When  Fulton  asked 
the  work  for  his  client,  all  the  parties  had  in  mind,  books  to  be  made 
like  the  sample.  Bacon  did  the  work  just  as  Fulton  asked  he  should 
be  allowed  to  do  it.  It  is  not  a  case  where  the  surety  consented 
for  certain  work  to  be  assigned  to  his  principal  and  the  principal 
failed  to  do  what  the  surety  agreed  for  him  to  do.  If  Bacon -had 
failed  to  do  the  work  according  to  the  order,  there  would  be  much 
force  in  holding  John  A.  Fulton  liable  for  any  damages  that  the 
Commonwealth  had  thereby  sustained.  But  that  is  not  the  case, 
as  Bacon  did  the  work  Just  as  Fulton  asked  that  he  should  be  allowed 
to  do  it.  He  did  all  that  Fulton,  by  implication  agreed  that  he 
should  do.  The  trouble  here  arises,  not  from  the  way  the  work 
was  done,  but  from  the  price  that  was  received  for  it.  An  attorney 
who  asks  that  his  client's  claim  be  allowed,  is  not  responsible  for 
the  amount  allowed,  if  it  shall  afterwards  turn  out  that  more  was 
paid  than  was  due. 

The  commissioners  were  imposed  upon  and  deceived  by  Bacon, 
and  the  Legislative  Committee,  who  subsequently  investigated  the 
transaction  and  reported  that  Bacon  had  received  no  more  than 
he  was  entitled  to,  was  evidently  unacquainted  with  the  technical  terms 
of  the  printers'  trade  and  were  likewise  deceived  or  else,  their  investi- 
gation was  not  thorough  enough  to  enable  them  to  learn  the  truth. 
The  expert  testimony  which  has  been  furnished  us,  explaining  the 
terms  of  the  printers'  trade,  as  applied  to  the  statute,  has  made  our 
task  comparatively  easy,  and  we  have  had  no  difficulty  in  deter- 
mining that  the  printing,  which  is  the  subject  of  this  litigation, 
clearly  belongs  to  what  is  known  as  "flrst  class"  and  should  have 
been  done  by  Fetter,  who  had  the  contract  with  the  State  for  such 
work. 

It  appears  that  the  commissioners  had  implicit  confidence  in 
Bacon,  and  accepted  any  statement  that  he  made  to  them  relative 
to  the  printing  as  true.  This  enabled  him  to  secure  from  them 
an  order  to  do  the  work,  which  clearly  did  not  belong  to  the  class 
which  his  contract  called  for.  With  his  skill  and  experience  as  a 
printer  he  was  bound  to  know  that  this  work  was  properly  assignable 
to  the  "flrst  class"  and  we  can  not  escape  the  conclusion  that  in 
deceiving  the  commissioners  and  inducing  them  to  permit  him  to 
do  this  work,  he  was  then  laying  the  foundation  for  the  perpetration 
of  the  fraud  which  he  later  praticed,  in  presenting  and  procuring  the 
commissioners  to  pay  a  bill  which  all  the  evidence  shows  to  have 
been  more  than  five  times  as  large  as  it  should  have  been;  but  for 
this,  he  alone  is  liable.  The  liability  of  his  sureties  must  be 
measured  by  the  terms  of  their  contract,  and  this,  as  above  stated, 
was  not  violated. 

For  the  reasons  indicated  the  Judgment  of  the  lower  court  is  af- 
firmed as  to  the  sureties  on  the  bond,  but  reversed  as  to  Bacon^ 
and  the  case  is  remanded,  for  a  Judgment  against  him,  as  above  indi- 
cated. 
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HOCKBR  v.   COMMONWEALTH. 
(Filed  June  20,  190S— Not  to  be  reported.) 

1.  Indictments — Falling  to  Charge  Intent — ^Acts  Necessary  at  Com- 
mon Law — The  law  looks  not  to  form  so  much  as  substance,  and 
when  an  Indictment  states  concisely  all  of  the  acts  necessary  at  com- 
mon law  to  constitute  the  crime  of  murder,  it  Is  a  good  indictment 
for  such.  The  failure  of  the  indictment  to  charge  that  appellant 
shot  deceased  "with  the  intention  of  killing  him"  does  not  render 
it  defective  for  the  reason  that  It  states  all  the  facts  constituting 
the  offense  with  which  he  is  charged,  and  the  statements  are  suffi- 
ciently certain  to  enable  the  court  to  pronounce  Judgment  of  con- 
viction. 

2.  Evidence — Competency  of — ^While  it  appears  to  this  court  that 
the  testimony  with  reference  to  appellant's  intention  to  flee  the 
ccuntry  was  immaterial,  yet  it  was  competent  and  it  was  the  pro- 
vince of  the  Jury  to  weigh  and  determine  it. 

3.  Same — Although  he  killed  deceased  with  a  gun,  it  was  competent 
that  he  bought  pistol  cartridges  an  hour  before  the  killing,  on  the 
theory  that  he  was  making  preparations  to  kill  deceased. 

4.  Instructions-Each  to  Be  Read  in  Connection  with  All  the  Others- 
Often  the  whole  law  can  not  be  put  into  one  instruction,  and  in  such 
a  case  each  instruction  must  be  read  in  connection  with  all  the 
oithers.  MHien  so  read,  in  tiile  case,  tiie  inatnictkms  aptly  preoent 
the  whole  law  of  this  case  and  particularly  that  of  self-defense. 

5.  Same— A  number  of  authorities  hold  that  the  word  "passion" 
lnclude'3  anger  and  terror,  therefore  the  court  did  not  err  in  refus- 
ing to  embody  in  the  manslaughter  Instruction,  that  the  killing  was 
done  in  a  sudden  Impulse  of  terror. 

John  M.  Stucky,  Stoll  &  Bush  and  J.  William  Mitchell  for  ap- 
pellant. 

James  Breathitt  and  Maury  Kemper  for  appellee. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  aflLrmtng. 

Appellant  was  indicted,  charged  with  the  murder  of  Newton  Drum- 
mond  Veal,  tried,  convicted  and  his  punishment  fixed  at  death.  To  re- 
verse the  Judgment  predicated  upon  that  verdict  he  prosecutes 
this  appeal,  and  assigns  three  reasons  why  it  should  be  done.  First, 
because  the  indictment  was  fatally  defective  and  his  demurrer  there- 
to should  have  been  sustained.  Second,  because  the  court  admit- 
ted improper  evidence  over  his  objectlcm.  And,  third,  because  of 
errors  in  the  instructions. 

Deceased  lived  with  his  mother  and  brothers  on  the  Todd  Road, 
which  runs  from  Lexington  to  Winchester.  The  house  stood  back 
some  180  or  190  feet  from  the  road.  Appellant  lived  two  miles 
or  more  east  of  deceased's  home.  About  250  yards  west  of  VeaVs 
front  gate,  the  Walnut  Hill  turnpike  intersects  the  Todd  Road,  and 
a  blacksmith  shop  stands  on  the  northwest  comer  of  the  intersec- 
tion of  these  roads.  This  shop  is  run  by  a  man  named  Pemberton. 
On  the  south  east  comer  is  the  dwelling  of  D.  E.  Eldridge.  It  is 
about  200  yards  from  the  front  gate,  leading  from  the  Todd  road 
into  the  Veal  residence,  to  the  blacksmith  shop,  and  the  ground  in 
between  the  shop  and  the  gate  is  slightly  elevated. 

Appellant.  Hocker,  had  been  in  the  employ  of  the  Veal  family  as 
a  day  laborer  from  sometime  in  the  fall  of  1906.    About  two  weeks 
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before  deceased  was  killed  they  were  engaged  in  making  a  pond, 
the  day  was  warm  and  the  work  was  hard;  along  in  the  afternoon, 
Hocker,  on  his  own  initiatlre,  quit  work,  for  the  alleged  reason 
that  he  was  hot  and  tired,  and,  after  some  words  between  him  and 
deceased  and  Thomas  Veal,  a  brother  of  the  deceased,  he  left  the 
place  where  they  were  working  and  went  in  company  with  Thomas 
Veal  to  the  residence  where  Mr.  Thomas  Veal  made  a  settlement  with 
him  in  which  he  stated  that  appellant  owed  them  (the  Veal  Bros.), 
$3  on  account  of  provisions  and  a  hog,  which  they  had  let  him  have. 
He  had  no  money  at  that  time  and,  although  he  alleges  that  he  did 
not  in  fact  owe  them  anything  but  that  they  owed  him  money,  he 
did  not  make  this  known  to  them.  After  he  left  their  employ  he 
commenced  work  for  one  Charles  Dodd,  who  lived  on  the  Walnut 
Hill  pike,  something  like  a  mile  south  of  its  intersection  with  the 
Todd  road.  He  went  from  home  to  his  work  each  day,  and  in  so 
doing  passed  the  Veal  residence.  On  the  morning  of  the  day  upon  which 
Veal  was  killed,  appellant  went  to  Lexington,  in  a  spring  wagon, 
taking  with  him  a  negro,  named  Lige  Brooks.  Upon  their  return, 
as  they  were  passing  the  Veal  residence,  Newton  Drummond  Veal 
was  at  a  point  near  the  gate.  He  called  to  appellant  and  asked 
him  when  he  was  going  to  pay  that  money,  meaning  the  $3.  Ap- 
pellant answered  "next  Saturday,"  and  asked  if  that  would  do  and 
Veal  responded  that  it  would.  Nothing  further  was  said  and  ap- 
pellant went  on  his  way  home.  Brooks  got  out  of  the  wagon  and 
went  to  his  home  before  appellant  reached  his  house.  This  was 
about  noon. 

Appellant  testifies  that  after  Brooks  left  him,  he  went  home,  ate 
his  dinner,  and  went  to  a  neighboring  store  for  the  purpose  of  buy- 
ing some  groceries.  The  grocer  and  his  brother  testify  that  he 
came  there  at  the  time  he  says  he  did;  that  he  bought  no  groceries 
but  did  buy  some  38  center  fire  pistol  cartridges.  He  returned  home 
and  started  out  in  the  spring  wagon,  for  the  alleged  purpose 
of  going  to  see  Mr.  Dodd  about  working  the  next  day.  He  took  with 
him  a  single  barrel  shotgun  and  several  loaded  cartridges,  for  the 
ostensible  purpose  of  shooting  some  birds  for  a  child  who  was  sick. 
He  arrived  in  front  of  the  Veal  farm  about  four  o'clock  in  the  after- 
noon; when  he  reached  a  point  nearly  opposite  the  gate,  according 
to  his  own  statement,  he  was  halted  by  Newton  Drummond  Veal, 
who  came  down  to  the  gate,  opened  It,  came  through  and  approached 
him  in  a  threaitlening  manner:  thii;  so  frightened  bira  that  scarcely 
before  he  realized  what  he  was  doing  he  drew  his  gun  and  fired 
the  fatal  shot. 

Thomas  Veal  testifies,  that  when  Hocker  reached  the  gate  he  stop- 
ped and  called  his  brother  Newton,  who  was  whitewashing  at  the 
bam,  down  to  the  road,  telling  him  that  he  had  his  money  for  him 
and  asked  him  to  come  and  get  it.  That  when  his  brother  passed 
through  the  gate,  and  turned  to  chain  or  latch  it,  appellant  fired 
the  shot  into  his  back,  and  that  immediately  the  shot  was  fired,  his 
brotJher  sank  to  the  ground,  and,  although  he  reached  bdm  very 
shortly  thereafter,  his  brother^  was  dead  when  he  got  there.  After 
the  shooting,  appellant  drove  rapidly  away  from  that  neighborhood 
and  escaped.  He  was  captured  about  a  month  afterward  in  Cin- 
cinnati. 

There  is  practically  no  difference  between  the  testimony  for  the 
Commonwealth  and  appellant  to  the  point  where  appellant  reached 
the  gate  on  the  afternoon  upon  which  deceased  was  shot;  the 
Commonwealth's  witness  testifies  that  appellant  called  deceased  down 
to  him,  whereas,  appellant  testifies  that  deceased  accosted  him,  stop- 
ped  him   and   cursed   and  abused  him   and   threatened   to  kill   him 
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and  was  approaching  In  a  threatening  manner  when  he  fired  the 
fatal  shot.  The  principal  witness  for  the  Commonwealth,  Thomas 
Veal,  testifies  that  at  the  time  appellant  called  his  brother  to  come 
down  to  the  road,  he  was  with  him,  whitewashing  at  the  barn, 
which  was  some  190  feet  away.  That  he  saw  his  brother  go  down 
to  the  road,  go  through  the  gate  and  turn  to  fasten  it  when  he  was 
shot.  That  he  immediately  ran  to  the  house  to  arm  himself,  that 
appellant  Jimxped  out  of  his  wagon  land  ran  parallel  with  him  down 
the  road  a  piece,  exclaiming,  "you  need  not  run,  I  will  get  you  too." 
Appellant  denies  that  he  left  his  wagon  at  all,  or  that  he  threatened 
to  do  any  violence  whatever  to  Thomas  Veal.  It  is  urged  for  ap- 
pellant that  as  the  blacksmith,  Pemberton,  upon  walking  the  length 
of  his  shop,  after  he  heard-  the  shot  fired,  saw  appellant  driving 
rapidly  down  the  road,  this  testimony  of  Thomas  Veal  is  necessarily 
untrue;  for  had  appellant,  after  shooting  deceased,  left  his  wagon 
and  run  down  the  road,  as  it  is  alleged  by  Thomas  Veal,  he  did,  he 
could  not  have  returned  to  his  wagon  in  the  time  that  elapsed  be^ 
tween  the  firing  of  the  shot  and  when  the  witness,  Pemberton-,  walked 
out  of  his  shop  and  looked  in  that  direction.  There  is  an  irreconcil- 
able conflict  between  the  testimony  of  the  witness,  Thomas  Veal,  and 
appellant  upon  this  point.  Pemberton  does  not  pretend  to  say  that 
appellant  did  not  leave  his  wagon  after  firing  the  shot,  and  his  tes- 
timony does  not  corroborate  appellant,  for  he  only  testifies  that  after 
he  got  out  of  the  shop,  where  he  could  see  and  looked  in  that  direc- 
tion, appellant  was  driving  rapidly  away  from  the  gate.  Thomas 
Veal  testifies  to  the  same  fact;  so  that  the  question  as  to  whethet- 
or  not  appellant  left  his  wagon  after  shooting  deceased  and  ran 
down  the  road,  as  Thomas  Veal  says  he  did,  was  left  an  issue  be- 
tween these  two.  It  is  not  contended  by  counsel  for  appellant 
that  the  admission  of  this  testimony  was  error,  their  objection  to  it 
is  that  it  was  untrue,  but  the  argument  which  they  so  forcibly  pre^ 
sent  upon  this  point  has  no  place  here,  it  should  have  been,  as  it 
doubtless  was,  addressed  to  the  trial  Jury,  who  were  the  sole  judges 
of  the  facts. 

The  Commonwealth  introduced  a  witness,  jG.  H.  Farney,  who  testi- 
fied that  on  the  afternoon  of  the  day  upon  which  Newton  Drummond 
Veal  was  killed,  he  had  a  conversation  with  appellant,  in  which  ap- 
pellant told  him  that  if  It  developed  that  he  owed  him  money  for 
the  season  to  a  boar  he  would  pay  him,  and  if  he  did  not.  his  wife 
would.  The  Commonwealth  introduced  another  witness,  Sarah  Tay- 
lor, to  whom  appellant  said  he  wanted  her  to  tell  her  daughter, 
who  owed  him  some  money,  to  leave  the  money  with  his  (appellant's) 
wife.  ;The  testimony  of  these  two  witnesses  is  that  of  which  appel- 
lant chiefly  complains;  the  Commonwealth  insists  that  it  was  com- 
petent, as  it  showed  that  appellant  was  contemplating  killing  New- 
ton Drummond  Veal,  and  was  making  preparation  to  leave,  and 
wanted  to  get  his  business  affairs  straightened  up  before  he  did  so. 
Appellant  denied  having  the  conversation  either  at  the  time  indi- 
cated, or  about  that  time;  and  his  counsel  insists  that,  even  if  he 
did,  it  was  but  such  a  conversation  as  would  naturally  occur  in  the 
conduct  of  one*s  every  day  business  affairs,  and  was  not  in  any 
sense  evidence  that  appellant  was  contemplating  the  law  and  fleeing 
the  country. 

The  indictment  is  in  words  and  figures  as  follows: 

"Payette  Circuit  Court. 

"Commonwealth   of  Kentucky,    ) 

V.  [    Murder. 

Robert  Hocker.  ) 

"The  Grand  Jury  of  Fayette  county,  in  the  name  and  by  the  au- 
thority of  the  Commonwealth  of  Kentucky,  accuse  Robert  Hocker  of 
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the  crime  of  murder,  committed  as  follows,  to-wit:  the  said  Robert 
Hocker  on  the  29th  day  of  June,  1907,  in  the  county  aforesaid,  did 
unlawfully,  willfully  and  feloniously,  and  with  malice  aforethought, 
shoot  and  wound  Newton  Drummond  Veal,  with  a  gun,  loaded  with 
powder  and  leaden  balls  and  other  hard  substances,  from  which 
shooting  and  wounding  said  Veal  died  in  Fayette  county,  Kentucky, 
within  a  year  and  a  day,  against  the  peace  and  dignity  of  the  Com* 
monwealth  of  Kentucky." 

To  this  indictment,  appellant  filed  a  general  demurrer  which  was 
overruled,  and  of  this  ruling  he  complains.  It  is  insisted  for  him 
that  the  indictment  is  defective  for  two  reasons.  First,  it  fails 
to  charge  that  appellant  shot  deceased  "with  the  intention  of  killing 
him."  Second,  that  in  the  body  of  the  indictment  the  word  "mur- 
der" is  not  used  and  that  It  is  fatally  defective  because  of  this 
omission.  Was  it  necessary  that  the  Indictment  should  state  that 
the  shooting  was  done  with  the  intention  of  killing  deceased?  This 
precise  question  has  been  before  us  in  several  cases.  In  the  case 
of  Jane  v.  Commonwealth,  3  Met.,  18,  the  defendant  was  charged 
with  the  murder  of  the  deceased  by  the  use  of  poison.  The  indict- 
ment alleged  that  the  defendant  "willfully  and  maliciously,  and  with 
malice  aforethought,  killed  one  Jane  Porter,  by  administering  to  her 
strychnine,  from  the  effects  of  which  she  died."  It  did  not  allege 
that  the  strychnine  was  administered  with  the  intention  of  killing 
deceased  and,  although  the  indictment  in  that  case  was  attacked 
as  diefeotive,  it  was  held  to  be  sufficient.  And  tn  the  case  of  Wil- 
son V.  Commonwealth,  22  Ky.  I^aw  Rep.,  1251,  the  accused  was 
charged  with  having  murdered  one  Mary  Cloyd,  by  administering 
to  her  drugs,  and  inserting  into  her  womb,  for  the  purpose  of  pro- 
ducing an  abortion,  instruments  and  other  contrivances,  which  caused 
her  to  abort,  and  that  by  reason  thereof,  and  the  drugs  administered 
she  became  sick  and  died  soon  thereafter.  This  indictment,  although 
it  failed  to  state  that  the  drugs  were  administered  or  the  instruments 
used  for  the  purpose  of  producing  death,  was.  nevertheless,  held  to 
be  a  good  indictment  for  murder. 

The  law  looks  not  to  form  so  much  as  to  substance,  and  where 
an  indictment  states  concisely  all  of  the  acts  necessary  at  common 
law  to  constitute  the  crime  of  murder  it  is  a  good  indictment  for 
ciuch.  There  are  certain  essential  elements  which  an  indictment 
must  contain.  These  are  defined  in  section  122,  of  the  Criminal  Code, 
as  follows: 

1. 

"The  title  of  the  prosecution,  specifying  the  name  of  the  court  in 
which  the  Indictment  is  presented  and  the  names  of  the  parties. 

2. 

"A  statement  of  the  acts  constituting  the  offense,  in  ordinary  and 
concise  language,  and  in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended;  and  with  such 
degree  of  certainty  as  to  enable  the  court  to  pronounce  Judgment, 
on  conviction,  according  to  the  right  of  the  case." 

And  section  124,  states  what  must  be  set  out  with  certainty  in 
the  Indictment,  to-wit: 

"1.  The  party  charged. 

"2.  The  offense  charged. 

"3.  The   county   in   which   the   offense    was   committed. 

"4.  .The  particular  circumstances  of  the  offense  charged,  if  they 
be  necessary  to   constitute   a  complete   offense." 

The  use  of  the  word  "moirrder"  in  the  accusatory  part  of  the  In- 
dictment would  not  make  it  a  good  indictment  for  murder  if  it  was 
lacking  in  the  essential  elements  which  go  to  make  up  that  crime. 
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Although  itB  use  can  not  make  an  Indictment  good  where  some  of 
the  essential  elements  are  lacking,  -would  its  absence,  in  a  case 
where  all  of  the  constituent  elements  of  the  crime  are  present,  ren- 
der an  indictment  defective?  We  think  not.  In  the  case  of  Kaelin 
v.  Commonwealth,  84  Ky.,  354,  this  court  defined  the  following  to 
be  the  true  test  of  a  good  indictment  for  a  felony: 

"If  the  defendant  should  admit  on  the  trial  all  of  the  material 
facts  alleged  in  the  indictment  as  constituting  the  crime  with  which 
he  was  charged,  he  would  not  be  permitted  to  plead  or  give  in  evi- 
dence any  fact  that  wiould  acquit  him,  such  as  self-defenee." 

Applying  thiR  rule  to  tbe  indictment  before  us,  we  are  of  ophiion 
that  it  is  clearly  sufficient;  for,  if  appellant  admits  that  he  "unlaw- 
fully, willfully,  feloniously  and  with  malice  aforethought  shot  and  wound- 
ed  the  deceased,  from  the  effect  of  which  shooting  and  wounding,  he 
died  within  a  year  and  a  day,"  he  has  admitted  all  of  the  constituent 
elements  which  go  to  make  up  the  crime  of  murder,  and  in  doing  so 
has  cut  himself  off  from  every  defense.  In  this  indictment  the  facts 
constituting  the  offense  are  clearly  and  concisely  stated  and  the 
appellant,  upon  even  a  casual  reading  thereof,  was  fully  apprised  of 
the  offense  with  which  he  was  charged,  and  the  statements  therein 
are  sufficiently  certain  to  enable  the  court  to  pronounce  Judgment 
upon  conviction.  In  the  case  of  Britton  v.  Commonwealth,  29  Ky. 
Law  Rep.,  858,  the  indictment  was  for  murder,  and  in  the  exact 
language  of  the  indictment  in  the  case  at  bar;  although  the  same 
question  was  not  raised  in  that  case  as  in  .this  case,  the  indictment 
was  held  to^  be  good. 

In  the  eaVly  history  of  our  criminal  practice,  prosecutions  were 
hedged  about  by  so  many  forms  and  ceremonies  that  it  was  extreme- 
ly difficult  to  draw  a  good  indictment.  In  many  instances  there  was 
a  partial,  if  not  a  total,  miscarriage  of  Justice,  because  of  the  lack 
of  skill  or  inadvertence  on  the  part  of  the  prosecutor  in  the  drafting: 
or  preparation  of  the  indictment.  To  remedy  this  evil  and  place 
the  Commonwealth,  as  nearly  as  possible,  upon  an  equal  footing  with 
the  accused,  the  rigidity  of  the  old  rule  of  procedure  has,  by  statu- 
tory provision,  in  most  States,  been  so  relaxed  that  now,  if  the 
constituent  elements,  constituting  the  crime  are  set  out  in  apt  and 
appropriate  language,  in  the  body  of  the  indictment,  it  is  held  to 
be  good.  The  pleader  is  not  now  confined  or  limited  to  the  use 
of  any  particular  words,  phraseology  or  form  in  the  preparation  of 
the  indictment,  so  long  as  he  sets  out  with  particularity,  in  apt  and 
appropriate  language  the  constituent  elements  of  the  offense,  ex- 
cept in  that  class  of  cases  where  a  constituent  element  of  the  crime 
can  only  be  defined  by  the  use  of  a  particular  word,  then  that  parti- 
cular word  must  be  used. 

It  is  urged  that  the  use  of  the  word  "murder"  in  the  indictment  is 
as  essential  to  its  validity  as  Is  the  use  of  the  word  "feloniously," 
or,  "with  felonious  intent,"  but  to  this  we  can  not  agree.  This  court 
has  repeatedly  held  that  the  word  "feloniously"  has  fixed  and  well- 
defined  legal  meaning,  understood  by  bench  and  bar.  As  said  by 
Mr.  Wharton,   in  his  work  on  Criminal  Law,  section  399: 

"The  word  'feloniously*  is  essential  to  all  indictments  for  fel<my, 
whether  at  common  law  or  statutory;  and  in  several  cases  technical 
an^  appropriate  words  are  frequently  requisite  in  adding  to  the 
description  of  the  offense.  Thus,  in  an  indictment  for  murder,  !t 
is  essential  to  state,  as  a  conclusion  from  the  facts  previously  aver- 
red, that  the  said  defendant  ♦  ♦  •  feloniously  did  kill  and  mur- 
der— a  term  of  art  which  in  no  case  can  be  dispensed  with— on  the 
same  piinciple,  it  must  also  be  alleged,  that  the  offense  was  conunlt- 
ted   of  defendant's  malice  aforethought — words  which  can  be  sup- 
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piled  by  the  aid  of  no  other;  and  if  any  of  these  terms  be  omitted 
the  indictment  is  defective." 

The  use  of  the  word  ''feloniously"  Is  necessary  because  It  defines 
one  of  the  constituent  elements  which  go  to  make  up  the  crime  of 
murder,  and  there  is  no  other  word  In  the  Ehiglish  language  which 
is  a  perfect  synonym  for  it  that  can  be  used  to  supply  its  place, 
hence,  as  said  by  Wharton,  it  Is,  in  criminal  procedure,  a  "term  of 
art"  peculiarly  adapted  to  define  one  of  the  constituent  elements  of 
a  felony,  and  its  presence  In  every  Indictment  for  felony  is  abso- 
lutely ef-pential;  but  not  so  with  the  word  "murder."  It  defines  the 
crime  itself,  and  is  not  a  constituent  element  thereof.  In  the  ac- 
cusatory part  cf  the  indictment  It  should  appear,  and  In  the  Indict- 
ment in  the  cape  at  bar  it  does  so  appear.  Measured  by  the  stand- 
ard "Which  this  court  has  adopted  for  a  good  Indictment,  and  tested 
by  the  provisions  of  the  Code  and  the  adjudicated  cases  of  this  court, 
we  are  of  opinion  that  the  otjections  raised  by  counsel  for  appellant 
to  the  indictment  in  the  case  at  bnr  are  not  well  taken,  and  the 
trial  court  did  not  err  in  so  holding. 

We  come  now  to  the  second  ground  urged  for  reversal.  Did  the 
court  err  in  permitting  the  Commonwealth's  witnesses,  Famey  and 
Taylor,  to  testify  to  certain  conversations  had  with  them  by  appel- 
lanft,  on  the  day  of  the  klllfaig,  relative  to  matters  of  business?  This 
evidence  was  offered  by  the  Commonwealth  as  tending  to  show  that 
on  the  day  of  the  killing,  aipellant  wa^s  making  preparations  for 
flight.  The  Commonwfalih  had  a  right  to  show  all  of  the  acts  and 
conversations  of  appellant  v/hich  would  tend  to  throw  any  light, 
even  though  small,  upon  the  killing,  and>  to  establish  appellant's  guilt. 

It  was  the  duty  cf  the  Coromon wealth  to  bring  before  the  jury 
every  fact  and  circumstance  which  would  tend  to  show  that  appel- 
lant maliciously  killed  deceased.  If,  on  the  day,  or  even  a  week 
or  month,  or  at  any  time  before  tho  killing,  he  had  stated  he  Intend- 
ed to  kill  him,  clearly  this  evidc^nce  wculd  have  been  competent. 
It  is  not  usual  for  one  who  contemplates  committing  a  minor  offense, 
much  less  the  most  serious  crime  known  to  the  law,  to  advertise  the 
fact  In  advance,  and  where  such  an  intent  exists,  It  must  usually 
be  shown  by  acts  and  circnroFlanceH.  rather  than  by  direct  or  posi- 
tive declaration.  While,  to  car  minds,  the  testimony  offered  by  the 
Commonwealth  for  the  purpose  of  showing  that  appellant  contem- 
plated fleeing  the  country,  was  so  unimportant  that  it  might  almost 
be  deemed  immaterial,  yet,  it  wass  competent,  and  being  so  it  was 
peculiarly  the  province  of  the  jury  to.  weigh  this  testimony,  and 
determine  whether  or  not  it  tended  to  show  that  at  the  time  the  con- 
versations were  had,  appellant  was*  preparing  for  the  commission 
of  the  crime,  and  eubseojuent  flight  from  the  country. 

It  is  likewise  complained  that  the  court  erred  in  permitting  the 
witness.  Lynch,  to  testify  to  the  purchase  of  the  pistol  cartridges, 
inasmuch  as  deceased  was  not  killfl  with  a  pistol,  and  It  was  not 
shown  that  appellant  had.  at  :he  time  of  the  shooting,  upon  or  about 
hid  person  a  pistol,  or  cartridges.  He  admitted  he  had  a  pistol  at 
home,  while  It  is  true  he  cf  Tiled  he  had  it  with  him  when  he  killed 
decease..!,  and  he  introduced  a  witness  whose  testimony  might  be  re- 
garded as,  in  a  degree,  mbstanl latino  him  upon  this  point;  still 
the  fact  rhat  he  had  bought  the  cartridge*^  only  an  hour  or  so  before 
killing  deceased,  was  properly  submitted  to  the  jury  for  their  con- 
sideration, along  with  the  other  evidence,  on  the  theory  of  the 
Commonwealth,  that  at  tho  time  he  did  s<o  he  was  making  prepara- 
tion to  kill  him.  If,  as  a  mattter  of  fact,  such  wae  his  purpose,  and 
he  aft3rwar«1  changed  his  plan  and  adopted  other  means  of  carry- 
ing out  that  purpose,  the  testimony  would  be  none  the  less  compe- 
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tent  tor  the  purpose  of  showing  that,  in  killing  deceased,  he  acted 
with  malice  aforethought. 

Appellant  likewise  complains'  of  the  instrudtlons,  which  are  as 
follows: 

"If  tha  jury  believe  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant.  Robert  Hocker,  in  Fayette  county,  Kentucky, 
and  irior  to  the  29th  day  of  June,  1907,  willfully  and  intentionally 
shot  and  killed  Newton  Prummond  Veal,  by  shooting  said  Veal  with, 
a  gun  loaded  with  powder  and  leaden  ball  or  other  hard  substances, 
and  that  said  shooting  was  not  necessary,  and  did  not,  at  the  time, 
reasonably  appear  *to  the  defendant  to  be  necessary,  to  save  the 
defendant  from  death,  or  from  suffering  some  serious  bodily  harm  at 
the  hands  of  paid  Veal,  the  jury  should  find  the  defendant  guilty — 
guilty  of  murder — if  said  shooting  was  done  by  the  defendant  with 
malice  aforethoi^ght — ^gufilty  'of  voluntary  manslaughter,  if  said  shoot- 
ing was  done  lu  sudden  affray,  or  in  sudden  heat  and  passion,  and 
without  previous  malice. 

2. 

"The  jury  should  find  the  defendant  not  guilty,  unless  the  Jury 
believe  from  the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
fendant did,  in  Fayette  county,  Kentucky,  and  prior  to  the  29th  day 
of  June.  1907,  willfully  and  intentionally  shoot  and  kill  Newton 
Drununond  Veal,  by  chooting  said  Veal  with  a  gun  loaded  with 
powder  and   leaden  ball,  or  other  hard  substances. 

3. 

"If  the  defendant  did  shoot  and  kill  Newton  Drummond  Veal,  but 
at  the  time  defendant  shot  paid  Veal,  the  defendant  was  in  danger 
of  death,  or  of  suffering  some  serious  bodily  harm  at  the  hands  of 
said  Veal,  or  if  the  defendant  at  the  time,  believed  and  had  reasonable 
grounds  to  believe,  that  he  was  in  danger  of  death,  or  of  sulTerini; 
some  serious  ocdlly  harm  at  the  hands  of  said  Veal,  and  if  it  was 
necessary,  or  to  defendant,  reasonably  appeared  to  be  necessary, 
to  shoot  said  Veal,  to  avert  the  danger,  or  what,  to  the  defendant, 
appeared  to  be  such  dui<,ger,  this  was  a  shooting  and  killing  in  self- 
defense. 

"And  if  defendant  did  shoot  and  kill  Newton  Drummond  Veal,  yet 
the  jury  should  Und  the  defendant  not  guilty,  unless  the  jury  be- 
lieve from  the  evidence,  beyond  a  reasonable  doubt,  that  said  shoot- 
ing was  not  done  in  self-defense. 

4. 

"If  the  jury  fird  the  defendant  guilty  of  murder,  they  should  fix 
his  punishment  at  deavh,  or  confinement  in  the  penitentiary  for 
life,  in  the  discretion  of  the  jury. 

"If  the  jury  find  the  defendant  guilty  of  voluntary  manslaughter, 
they  should  fix  his  punishment  at  confinement  in  the  penitentiary 
for  not  less  than  two,  nor  more  than  twenty-one  years. 

5. 

"The  law  presumes  the  defendant  innocent  until  he  is  proven 
guilty  l^eymd  a  reasonable  doubt.  Proof,  beyond  a  reasonable  doubt 
of  guilt,  is  such  3vidence  as  establishes  beyond  a  reasonable  doubt, 
every  fact  necessary  to  constitute  guilt,  and  unless  the  defendant 
has  been  proved  guilty,  the  Jury  should  find  him  not  guilty. 

"If  the  defendant  has  been  proved  guilty  beyond  a  reasonable  doubt, 
but  the  jury  entertains  a  rcar.onable  doubt,  whether  he  has  been  so 
proved  guilty  of  murder,  or  of  voluntary  manslaughter,  they  should 
fini  him  guilty  of  voluntary  manslaughter,  the  lower  degree  of  the 
crime  charged.** 

It  is  insisted  that  rhe  whoVi  law  of  self-defense  was  not  given 
to  the  jury,  and  that  the  instruction  on  manslaughter  was  defec- 
tive.   That  instead  of  the  words: 
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'That  said  ehootlnK  was  not  iieceesary,  and  did  not,  at  the  time, 
reasonably  appear  to  the  defendant  to  be  necessary  to  save  defend- 
ant from  death  or  from  siifTering  some  serious  bodily  harm,  Ac." 
the  court  should  have  said  that  if  the  shooting  was  not  done: 

*'In  his   necessary   or   apparently   necessary   self-defense/' 

That  his  failure  to  use  the  word  "self-dfense*'  in  the  first  Instruc- 
tion was  mislf^ading  to  the  jury,  and  prejudicial  to  appellant,  and 
that  as  the  word  "self-rTofense"  was  not  used,  the  court  should  have 
incorporated  in  instrnction  number  one,  all  of  the  essential  elements 
of  B<  ilf-def ense,  in  order  to  make  instruction  number  one  a  good 
instruction.  In  other  words,  appellant  insists  that  if  any  qualifying 
clause  whatever  was  inserted  in  instruction  number  one,  it  should 
havi*  been  such  a  qualification  as  embodied  all  of  fhe  elements  of 
self-defense,  or  else  the  complete  self-defense  instruction  should  have 
been  incorporated  in  instruction  number  one.  That  under  the 
instruction  as  given,  iilthougn  appellant  believed,  and  had  reasonable 
gi(a«nds  to  believe  that  he  was  in  danger,  and  although  the  danger 
was  a]>parcnt  and  not  real,  still  he  would  be  guilty  of  murder  or 
manslaughter,  unless  the  Jury  believed  that  at  the  time  he  shot 
he  was  in  actual  danger.  That  under  this  instruction,  the  Jury  was 
required  to  believe  that  it  wan  actually  necessary  or  apparently  nec- 
essary to  shoot  to  avoid  death  or  serious  bodily  harm,  otherwise 
the  defendant  wa«  guilty.  That  the  necessity  or  apparent  necessity 
applied  to  the  use  of  the  means  employed  to  avoid  injury,  and  not 
to  the  danger  itself. 

Instruction  number  one  is  not  subject  to  the  criticism  which  coun- 
sel for  aiipeUant  is  disposed  to  make  of  It.  Nor  are  we  able  to  draw 
the  narrow  distincti(xi  between  instruction  number  one  and  the 
instruct  io:i  which  appellant  concedes  would  have  been  proper.  The 
distincti«;n  is  very  artificial,  but  even  if  it  be  conceded  that  the 
failure  to  use  the  exact  words,  "necessary  or  apparently  necessarv 
self-defense,'*  was  eiror.  It  wab  in  no  wise  prejudicial  or  mislead- 
ing to  the  Jury.  The  law  of  self-defense  was  fully  and  completely 
given  in  instruction  number  three.  When  this  instruction  is  read 
in  connection  with  instruction  number  one,  even  the  technical  ob- 
jection made  thereto  can  not  be  sustained.  The  whole  law  can  not 
often  be  put  in  one  instruction,  several  are  usually  required,  and, 
where  this  is  the  case,  cnc!i  must  be  read  in  connection  with  all  of 
the  others,  and  when  so  read  in  the  case  at  bar,  they  aptly  and  cor- 
rectly present  the  whole  law  ot  the  case,  and  particularly  the  law  of 
self-defense,  upon  which  appellant  relies.  Instructions  very  similar 
to  these  were  approved  in  the  case  of  Stout  v.  Commonwealth, 
29  Ky.  Law  Rep.,  630.) 

It  is  further  contended  for  appellant  that  as  he  testified  that  the 
shooting  was  done  under  a  sudden  impulse  of  terror  or  fright,  that 
in  addition  to  the  use  of  the  words  "in  sudden  heat  and  passion," 
in  the  manslaughter  instruction,  the  court  should  have  told  the 
Jury,  in  substance,  that  if  the  shooting  was  done  in  sudden  fright  or 
terror,  and  without  previous  malice,  then  they  should  find  the  ac- 
cused guilty  of  manslaughter.  This  objection  to  the  manslaughter 
instruction  is  novel.  We  know  of  no  case  where  such  an  instruction 
was  given.    Webster  defines  "passion"  to  be: 

"The  state  of  the  mind  when  it  is  i>owerfully  acted  upon  and  influenced 
by  something  external  to  itself;  the  state  of  any  particular  faculty, 
which,  under  such  conditions,  becomes  extremely  sensitive  or  un- 
controllably excited." 

So  that,  while  the  word  "passion"  usually  refers  to  a  state  of 
mind  brought  about  by  anger,  it,  properly  speaking,  expresses  that 
condition  of  the  mind  when  it  has  lost  its  self-control  and  become 
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GOLDBERG,  &c.  T.  CLEVELAND,  ftc. 
(Filed  June  20,  190S— Not  to  be  reported.) 

1.  PaBBways — ^Presumption  of  Grant — ^The  unexplained  and  unin- 
ieiTupted  use  of  a  passway  for  a  long  number  of  years  carrlea  with 
It  the  presumption  of  a  grant,  and  tbe  burden  of  oyercoming  this 
presumption  rests  upon  the  land  owner  to  show  that  the  use  has 
been  merely  permissiye. 

2.  Grant — ^Adverse  Use  of  Passjray— <}eneral  Use  Of-— The  general 
use  of  this  passway  by  the  traveling  public  for  more  than  thirty 
years,  carries  with  it  the  presumption  of  a  grant  and  the  continuous 
uninterrupted  and  adverse  use  by  appellees  ripened  into  a  right  of 
which  they  can  not  be  deprived. 

Greene  &  VanWinkle,  A.  M.  Cox,  M.  C.  Swinford  and  Hazelrigg, 
Chenault  &  Hazelrigg  for  appellants. 

W.  T.  Lalterty  and  Daniel  Durbin  for  appellees. 

Appeal  from  Harrison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  affirming. 

This  appeal  involyes  the  right  of  appellees  to  the  use  of  a  pass- 
way  over  a  small  tract  of  land  containing  about  ten  acres,  owned 
by  appellants.  More  than  fifty  years  ago,  there  was  a  public  road 
or  passway  from  the  Cynthiana  &  Falmouth  road,  at  the  point  "I," 
on  the  annexed  map,  eastward,  up  Indian  Creek,  passing  the  point 
"L"  to  "A,"  where  it  intersected  the  old  Cynthiana  and  Claysyille 
dirt  road,  which  ran  from  Cynthiana  to  Claysyille  along  the  dotted 
line  through  "F,"  "B,"  "A."  "B."  and  "D."  Later  a  turnpike  was 
built  from  Cynthiana  toward  Claysyille  and  this  turnpike,  begin- 
ning at  the  point  "F,"  bore  oft  to  the  east  from  the  line  of  the  old 
dirt  road,  and  is  designated  on  the  map  by  the  points  "F,"  "G,"  "H" 
and  "C."  The  land  oyer  which  the  passway  in  dispute  ru^s,  is 
known  as  the  "Dills  and  Zilar  Distillery  property,"  and  lies  between 
the  said  turnpike  and  the  old  dirt  road.  The  old  dirt  road  leading 
from  Cynthiana  to  Claysyille  has  long  since,  presumably  upon  the 
completion  of  the  turnpike,  been  abandoned  and  closed.  After  it 
was  closed,  perhaps  as  early  as  1858,  but  certainly  not  later  than 
1868,  the  passway  in  controyersy  was  opened  up  and  from  that 
time  until  it  was  closed  by  appellants,  it  was  used  uninterruptedly 
by  appellees  and  their  vendors,  who  resided  at  "L,"  as  the  only 
eonyenient  way  they  had  of  reaching  the  Cynthiana  and  Claysyille 
pike.  It  was  likewise  used  by  the  traveling  public  who  desired  to 
pass  through  that  way,  either  to  the  Cynthiana  and  Falmouth  pike 
ait  "I,"  or  to  the  Haylland  oounfty  road  at  "K,"  thetre  being  a  paaa- 
way  from  the  point  "L"  to  "K"  on  the  Havilaod  road.  About  1868 
Willis  T.  Zilar  owned  the  150  acre  tract  of  land,  upon  which  appel- 
lees now  liye,  and  whose  dwelling  is  at  the  point  "L."  He  also 
owned  tho  ten-acre  tract  now  owned  by  appellants.  He  conyeyed 
to  John  H.  Dills,  a  one-half  interest  in  the  ten-acre  tract  and  they 
erected  a  distillery  thereon.  Later  Dills  and  Zilar  failed,  and  the 
property  which  they  owned  was  sold  by  their  assignee.  Charles 
Bramble  because  the  purchaser  of  tbe  ten-acre  tract.  The  deed  by 
wfhlch  this  ten-*acre  tract  wise  conyeyed  to  him  wais  never  recorded, 
and  the  exact  date  of  this  conyeyance  is  not  known,  though  it  was 
somewhere  in  the  early  seyenties.  During  all  the  time  that  the 
tok-aere  tract  .was  owned  by  Dills  and  Zilar  the  trayeling  public 
continued  to  use  this  passway  in  question*  and  after  the  sale  by 
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the  assignee  to  Charles  Bramble  it  was  so  ttsed,  unlntermptedly  by 
the  occupants  of  the  dwelling  at  ""L"  and  any  one  who  desired  to 
pass  through  that  way,  until  in  March,  1906,  when  it  was  closed 
by  appellants. 

Thereupon,  appellees  instituted  a  suit  seeking  to  have  appellants 
enjoined   and   restrained    from   obstructing  said    paBsway,   or   inter- 
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feriog  with  tbeiir  free  use  and  enjoyment  thereof,  alleging  that 
they  were  entitled  to  its  use  as  a  matter  of  right,  by  reason  of  its 
having  been  used  by  them  and  those  whom  they  succeeded  in  the 
ownership  of  the  farm  upon  which  they  lived,  and  the  traveling 
public  for  a  great  number  of  years,  and  particularly  for  more  than 
fifteen  years.  The  answer,  while  adniitting  the  use  of  said  pass- 
way,  alleged  that  it  was  merely  a  permissive  use,  and  denied  that 
appellees  had  acquired  any  right  thereto  by  reason  of  their  hav- 
ing been  permitted  to  use  said  passway  for  a  great  number  of  years. 
Issue  was  joined  upon  the  question  as  to  whether  or  not  the  use 
of  this  passway  was  permissive. 

Much  proof  was  taken  and  upon  final  hearing,  the  court  adjudged 
that  it  was  not  a  permissive  use,  but  that  piaintiffs,  as  a  matter  of 
right,  were  entitled  to  the  free  use  and  enjoyment  of  this  passway, 
as  an  outlet  to  and  from  their  residence  and  the  Cynthlana  and 
ClaysvlUe  turnpike.  Being  dissatisfied  with  the  judgment  the  de- 
fendants appeal. 

All  of  the  proof  taken  by  both  sides  shows,  beyond  question,  that 
this  passway,  in  practically  the  same  place  where  it  is  now  located, 
has  been  used  uninterruptedly  since  the  building  of  the  distillery 
in  1868  or  1869;  and,  while  some  of  the  witnesses  for  appellants 
testify  that  it  was  merely  a  permissive  use,  they  all  agree  that  it 
was  an  uninterrupted  use  by  the  residents  of  appellees  land  at  "L," 
and  any  one  else  who  desired  to  pass  that  way,  from  1869  to  the 
spring  of  1906.  Much  time  and  attention  is  devoted  by  appellants' 
counsel,  in  brief,  to  show  that  any  right  to  the  use  of  the  passway 
over  the  ten-acre  tract,  which  Willis  T.  Zilar  had  for  the  benefit 
of  the  150-acre  traot,  now  owned  by  appellees,  was  lost  or  merged 
in  the  fee  when  he  became  the  owner  of  the  ten-acre  tract,  and  that 
inasmuch  as  he  made  no  reservation  whatever,  of  the  passway  for 
tflhe  bemiefit  of  the  150-acre  tivict,  when  he  conveyed  io  Dills  a  cue- 
half  interest  in  the  ten-acre  tract,  he  necessarily  lost  the  right  to  con- 
tinue to  pass  over  the  ten-acre  tract,  as  a  matter  of  right,  if  such 
right  had  existed  in  his  favor  prior  to  hi«  purchase  a^d  ownership 
of  the  ten  acre  tract  in  question. 

This  discussion  presents  many  nice  questions  and  points  of  Inter- 
est, but  from  the  conclusion  which  we  have  reached,  a  consideration 
of  them  will  not  be  necessary,  for  we  are  of  opinion  that,  without 
regard  to  what  the  rights  of  the  vendors  of  appellees  and  the  travel- 
ing public  may  have  been  in  the  use  of  this  passway,  prior  to  the 
sale  and  conveyance  by  Dills  and  Zilar,  they  have,  by  the  uninter- 
rupted, open  and  adverse  use  of  the  passway  in  question,  since 
the  sale  by  the  assignee  of  Dills  and  Zilar,  acquired  a  right  thereto 
of  which  they  can  not  now  be  deprived.  Practically  all  of  the  wit- 
nesses agree  that  since  Dills  and  Zilar  became  the  owners  of  this 
ten-acre  tract,  the  passway  in  question  has  been  used  by  the  oc- 
cupants of  the  150-acre  farm,  now  owned  by  appellees,  and  the  travel- 
ing  public. 

The  record  shows  that,  after  the  failure  of  Dills  and  Zilar  in  the 
distilling  business,  thfs  ten^&cre  tract  was  sold  and  one  Charles 
Bramble,  became  the  purchaser  thereof.  This  sale  must  have  occur- 
red sometime  in  the  early  seventies,  though  the  exact  date  is  not 
shov^jL.  The  deed  by  which  Bramble  acquired  title  .to  this  prop- 
erty was  never  recorded  and  is  not  before  us,  but  he  held  it  under 
his  purchase  for  at  least  twelve  years,  as  is  evidenced  by  the  testi- 
mony of  Omer  Taylor,  who  says  that  he  lived  there  with  his  father, 
-who  was  a  tenant  of  Bramble's  for  twelve  years.  Bramble  sold 
and  conveyed  it  to  N.  W.  Frazler.  Frazler  sold  it  to  George  Peddl- 
cord  and  wife  In  1884,  so  that,  without  taking  into  consideration  the 
time  it  wag  owned  by  Frazler,  Bramble  must  have  become  the  owner 
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thereof  as  early  as  1872.  The  Peddicords,  who  purchased  from 
Frazier,  held  it  three  years;  following  them,  Bridget  Murphy  owned 
and  held  it  for  six  years;  and  David  Florence  purchased  and  held 
it  for  seven  years,  R.  S.  Cordry  purchased  and  held  it  for  one 
year,  and  David  Florence  bought  it  a  second  time  and  held  It  for 
four  years,  making  an  aggregate  of,  at  least,  thirty-three  years  since 
the  sale  by  the  assignee  of  Dills  and  Zilar,  during  all  of  which  time 
this  passway  has  renudned  open  to  the  free  and  uninterrupted  use 
and  enjoyment  of  the  occupants  of  the  150-acre  farm  and  the  travel- 
ing public. 

It  Is  true  some  testimony  is  offered  by  appellants  which,  considered 
by  itself,  would  tend  to  show  that  the  use  thereof  had  been  merely 
a  permissive  use  and  not  claimed  as  a  matter  of  right  by  the  owners 
of  the  150-acre  farm  or  by  the  traveling  public.  Among  the 
witnesses  who  have  so  testified,  are  Thomas  J.  Murphy,  the  husband 
of  Bridget  Murphy,  and  David  Florence,  who  twice  owned  the  farm, 
and,  while  each  testifies  that  the  use  was  a  permissive  use,  they 
admit  that  it  was  at  no  time  interrupted  and  that  no  one  was  ever 
denied  the  right  to  use  it.  It  is  urged  that  the  witness,  Florence 
testifies  positively  to  an  agreement,  whlqh  he  made  and  entered 
into  with  Willis  T.  Zllar,  the  then  owner  of  the  150-acre  tract  of 
land,  by  wlhch  the  said  Zilar  was  permitted  to  pass  over  the  land 
along  the  passway  in  question,  but  when  his  testimony  is  considered 
and  read  as  a  w)iole,  his. idea  of  a  permissive  use  Is  shown  to  be 
rather  confused,  as  evidenced  by  the  following  cross-examination: 

"Q.  Did  you  ever  hear  any  one  dispute  any  one's  right  to  pass  over 
this  passway?" 

"A.  No,  sir." 

"Q.  So  it  has  been  by  permission,  as  you  say?" 

"A.  Yes,  sir." 

"Q.  You  mean  by  that,  when  you  say  by  permission,  thaJt  no  one 
ever  objected?" 

''A.  No,  sir,  only  I  asked  Mr.  Zilar  if  I  could  go  through.  He  said 
yes,  if  I  would  let  him  go  through  my  land,  and  1  told  him  all  right'* 

"Q.  You  mean  by  permission  that  you  never  heard  any  objections?" 

"A.  Tes,  sir." 

'Q.  You  never  heard  any  one  oppose  it?*' 

'A.  Of  course,  there  was  only  myself.  I  would  fuss  because  I 
could  not  close  it  up;  I  had  no  financial  aflPairs  to  try  to  close  it 
and  I  didn't  want  to  have  any  trouble  over  it." 

"Q.  You  don't  know  how  that  road  got  there  in  the  first  place?" 

"A.  No,  sir." 

"Q.  You  don't  kttDw  how  it  was  put  there?" 

"A.  No,  sir." 

"Q.  It  was  there  when  you  bought  the  place?" 

"A.  Yes,  sir." 

"Q.  And  you  sold  it  with  the  road  on  it?" 

"A.  Yes,  sir."  ' 

"Q.  And  there  was  nothing  said  about  closing  it?" 

"A.  No,  sir." 

The  witness,  Thom&s  J.  Murphy  thus  testified  as  to  the  permissive 
use  of  this  passway: 

"Q,  Was  this  passway,  if  you  kn^w,  la  public  passway,  a  private 
passway,  or  merely  a  gateway  of  your  own?" 

"A.  The  only  ones  that  passed  through  there  were  just  the  neigh- 
bors." 

"Q.  Where  were  these  neighbors  going  when  they  passed  through 
there?" 

"A.  I  don't  know,  there  were  only  a  very  few  went  through,  btft 
I  don't  knrofw  where  they  were  going." 
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"Q.  Did  the  people,  neighbors,  -who  passed  over  your  land  on  this 
passway,  go  over  it  by  your  permiasion,  or  did  they  piasa  as  a  matter 
of  right,  or  was  It  by  your  indulgence?" 

"A.  I  never  refused  them,  I  permitted  them  to  go  through,  but 
if  they  had  claimed  to  go  through  by  right  I  would  have  stopped 
them,  or  I  would  have  tried  to  cmyhow." 

"Q.  Do  you  mean  to  say  that  you  ];>ermitted  those  neighbors  to 
pass  through  and  over  your  land  to  ithe  Zilar  farm,  merely  as  a  neigh- 
borly ooiuleey,  and  not  because  they  had  a  r^ghit  to  pass  over  it?" 

"A.  I  simply  allowed  them  to  go,  but  if  they  had  claimed  a  right 
t^  go,  I  would  have  stopped  them,  sure." 

This  witness  admits  that  the  passway  was  over  the  place  at  the 
time  that  his  wife  bought  it,  and  that  the  neighbors  passed  through 
there  when  they  pleased,  without  asking  permission.  The  fact  that 
permission  to  pciss  through  was  not  sought  of  him  or  his  wife  is 
evidence  rather  against  appellants  than  for  them,  for  if  the  neighbors 
had  not  regarded  this  passway  as  a  public  passway,  they  would,  no 
doubt,  have  sought  permission  before  attempting  to  pass  through, 
tand  their  failure  to  do  so  rather  lenda  color  io  appellees'  contention 
that  they  were  using  it  as  a  matter  of  right.  The  unexplained  and 
uninterrupted  use  of  a  passway  for  a  long  number  of  years  carries 
with  it  the '  presumption  of  a  grant.  (Browning  v.  Griffith,  23  Ky. 
Law  Rep.,  334;  Krlegler  v.  Newman,  29  Ky.  Daw  Rep.,  27;  Schwer 
V.  Martin,  29  Ky.  Law  Rep.,  1221;  and  Boyd  v.  Morris,  32  Ky.  Law  Rep.. 
642.)  And  the  burden  of  overcoming  this  presumption  rests  upon 
the  land  owner  to  show  that  the  use  has  been  merely  permissive. 
(Burch  V.  Blair,  19  Ky.  Law  Rep,  641.)  And,  while  appellants  have 
introduced  some  evidence  which  would  tend  to  show  that  the  use 
wttts  a  permissive  use,  still  iit  is  'out-weighed  by  the  facta  and  drcum- 
Btances,  which  are  shown  by  the  record,  and  the  main  witness,  by 
whom  appellants  seek  to  show  that  the  use  was  a  permissive  use,  con- 
tradicted himself  on  the  vital  question. 

It  is  most  significant  that  during  the  time  covering  at  least  thirty- 
three  years,  following  the  date  'Of  he  sale  of  this  ten -acre  tract  by 
the  assignee  of  Dills  and  Zitar  no  ODie  was  ever  denied  the  right  to 
pass  over  this  imssway  in  question,  until  it  was  closed  up  by  appel- 
lants in  1906,  although  during  this  time  the  land  In  question  had 
been  owned  by,  at  least,  six  different  people.  Another  significant 
fact  is,  that  during  all  of  th^s  time  no  one  is  sh^^wn  to  have  ever 
asked  permission  of  any  owner  to  pass  over  this  passway.  On  this 
old  passway,  as  it  originally  ran,  oonnecting  the  Eal month  road  with 
the  Cynthiana  and  Claysvllle  road,  there  at  one  time  stood  a  grist 
mill,  near  the  residence  at  "L,"  a  st^ne  factory,  land  later  a  distillery. 
Bach  of  these  business  enterprises  invited  custom  and  trade,  and 
necessarily  encouraged  the  general  public  to  pass  over  this  connect- 
ing road,  which  having  been  used  by  the  general  public  for  a  great 
number  of  years,  prior  to  the  building  of  the  distillery,  no  doubt,  as 
alleged  by  appellees,  had  come  to  be  regarded  by  the  traveling  pub- 
lic as  a  public  road,  and  ntxt  as  a  private  lane  or  paasway;  after  this 
distillery  had  ceased  to  be  used  as  such,  the  public  continued  to  use 
this  road,  from  the  ford,  at  "P"  to  the  point  "H,"  as  they  had  there- 
tofore used  it.  The  great  weight  of  the  testimony  and  circumstances 
brought  out  in  the  evidence  of  the  witnesses,  not  only  for  the  appel- 
lees, but  for  appellants,  as  well,  justify  the  conclusflon  that  apnellanitB 
used  this  passway  as  a  matter  of  right.  The  fact  that  appellees  a^ 
tempted  to  buy  the  land,  or  a  portion  thereof,  over  which  this  pass- 
way  runs,  does  not  militate  in  the  leafft  against  their  claim,  for  it 
appears  that  it  was  done  with  a  view  of  avoiding  litigation  with  ap- 
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pell  ants  on  account   thereof,  and   not   In   recognition   of   appellantflT 
c!aim  that  their  use  of  the  passway  was  merely  permissive. 

Appellants  also  urge  that  appellees  should  not  be  permitted  to 
claim  the  use  of  the  passway.  as  a  matter  of  right,  because  appelle**, 
David  Cleveland,  was  present  when  appellant  bought  the  land  over 
which  the  passway  runs,  and  failed  to  tassert  his  claim  to  any  pass- 
way  over  said  land,  and  that  by  reason  of  such  failure  on  his  part  to 
speak  when  it  was  his  duty  to  do  so,  he  is  now  efftopped  from  as- 
serting claim  to  S'aid  passway.  There  might  be  some  merit  in  this 
contention  if  it  was  a  conceded  fact  that  David  Cleveland,  who  now 
claims  the  passway  over  said  land,  stood  by  and  saw  it  sell  to  appel- 
lant and  failed  to  make  known  that  he  was  asserting  a  right  to  a 
passway  over  the  land;  but  David  Cleveland  denies  that  he  was  pres- 
ent  at  the  sale,  and  several  witnesses  were  introduced  who  testified 
that  he  was  not  there,  and,  while  several  persons  have  testified 
that  he  was  there,  we  are  of  opinion  that  the  weight  of  the  testimony 
is  to  the  effect  that  while  some  of  his  brothers  were  present  he  him- 
self was  not  at  the  sale.  *  Much  testimony  was  introduced  to  show 
that  appellees  have  a  convenient  and  accessible  way  of  going  to  and 
from  their  farm  to  a  public  road  knc^wn  as  tiie  ''Haviland  Road" 
at  "K."  Admitting  this  testimony  as  true,  it  can  not  be  considered 
for  the  purpose  of  depriving  them  of  the  right  to  their  use  of  the  pass- 
way  in  question,  for  their  right  t^  the  use  of  his  passway,  under  the 
pleadings  in  this  case,  is  not  made  to  depend  upon  their  having  no 
other  convenient  or  suitable  outlet,  but  it  is  claimed  as  a  matter  of 
right,  by  the  uninterrupted,  open  and  adverse  use  of  it  for  more  than 
fifteen  years;  they  claim  they  have  acquired  a  right  to  its  free  and  un- 
disturbed use,  hence  Its  necessity  or  convenience  can  not  enter  into 
the  consideration  of  the  question  befose  us.  In  the  case  of  Estep  v. 
Hammons,  104  Ky.,  144,  and  in  tne  quite  recently  decided  case  of 
George  Johnson,  v.  EMna  Allen,  &c.,  it  was  expressly  held  that  onp 
could  not  be  deprived  of  the  use  of  a  passway  to  which  he  was  en- 
titled  because  he  had  acquired  another  outlet. 

The  evidence  shows  that  this  passway  is  well-defined,  and  each  of 
the  several  owners  of  the  land  who  testified,  bore  evidence  to  the 
effect  that  it  was  there  when  he  bought  the  land,  was  used  uninter- 
ruptedly during  his  ownership,  and  was  being  so  used  at  the  time 
that  he  sold  !and  parted  with  his  title  thereto.  The  general  use  by  the 
occupants  of  appellees'  150-acre  farm  and  the  traveling  public  for 
more  than  thirty  years,  carried  with  it  the  presumption  of  a  grant, 
and  by  their  continuous,  uninterrupted  and  adverse  use  thereof,  ap- 
pellees* claim  to  said  passway  had  ripened  into  a  right  of  which  they 
could  not  be  deprived. 

We  are  of  opinion  that  the  chancellor  arrived  at  the  correct  conclu- 
sion, and  the  judgment  is,  therefore,  affirmed. 


WEIKEL  V.  WEIL,  &c. 
(Filed  June  20.  1908— Not  to  be  reported.) 

1.  Contracts— Repair'ng  Building— Question  of  Fact — The  issue  in 
this  case,  arising  out  of  a  contract  for  the  repair  of  a  building  is  a 
very  simple  one  of  fact,  the  Instructions  clearly  presented  the  only 
Issue  In  the  case,  and  the  verdict  of  the  jury  will  not  be  disturbed. 

2.  Verdict  of  Jury — Rule  as  to  Upholding — it  has  been  repeatedly 
held  by  this  court  that  It  will  not  Interfere  with  the  verdict  of  a  prop- 
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erly  instructed  jury  upon  a  question  of  fact  unless  it  is  so  flag:rantl7 
against  the  evidence,  as  to  appear  to  be  the  result  of  passion  or  pre- 
judice. 

Campbell  &  Campbell  for  appellant. 

J.  D.  Mocquot  for  appellees. 

Appeal  from  McCracken^ Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

The  appellant  brought  this  action  to  recover  from  the  appellees 
$540.55,  alleged  to  be  due  upon  a  contract  for  repairing  a  building, 
iwo  hundred  and  fifty  dollars  of  this  amount  was  charged  for  "shor- 
ing up  joists,"  which  was  necessary  in  re-building  a  wall.  The,  appel- 
lees admitted  an  indebtedness  of  $290.55,  but  denied  any  liability  on 
account  of  the  shoring  up  of  the  joists.  Upon  a  triial  before  a  jury,  a 
verdict  was  returned  rejecting  the  claim  for  shoring  up  the  joists,  and 
from  the  judgment  upon  this  verdict  this  appeal  is  prosecuted. 

It  appears  from  the  evidence  that  J.  P.  Smith  and  the  appellees 
owned  a  party  wall.  Smith  made  a  contract  with  (appellant  to  repatr 
his  building,  of  which  this  party  wall  was  a  part.  The  contract  pro- 
vided that  appellant  was  to  tear  down  and  re-build^ the  front,  three 
stories  in  hel^t;  land*  further  stipulated  that  appellant  would  do  "all 
necessary  shoring  on  all  the  floors.'*  He  further  agreed  "to  furnish 
all  labor  and  material  necessiary  to  tear  down  and  re-bulld  the  part- 
nership wall  between  Smith's  building  and  the  building  owned  by  ap- 
pellees, in  a  true  and  workman-like  manner,  of  the  same  thickness 
and  size  as  at  present,  from  the  front  back  to  A  separate  wull  which 
forms  a  part  of  the  partnership  wall;  the  length  of  the  proposed  new 
wall  to  be  about  56  feet."  It  was  laJso  agreed  that  one-half  of  the  cost 
of  repairing  the  party  waJl  should  be  paid  by  appellees,  and  because  of 
this  fact  they  signed  the  contract  made  between  Smith  and  Weikei. 
Appellees  were  nc<t  concerned  in  the  contract  except  as  it  related  to 
the  erection  of  the  party  wall.  There  is  no*  controversy  between  Smith 
and  appellant,  as  Smith  paid  the  full  contract  price  agreed  upon.  Nor 
is  there  any  dispute  between  appellant  and  appellees  as  to  the  cost 
of  one-half  the  party  wall,  that  was  to  be  paid  by  them,  as  the  amount 
due  for  this  was  paid.  So  that  the  only  question  is  whether  appel- 
lant's obligation  in  the  contract  made  with  Smith  "to  do  all  necessary 
shoring  on  all  the  floors."  embraced  the  shoring  made  necessary  in 
the  building  of  appellees  by  the  tearing  down  of  the  old  and  the  con- 
struction  of  a  new  party  wall. 

Appellant's  contention  is  that  the  reference  to  shoring  in  the  con- 
tract with  Smith  only  embraced  and  contemplated  the  shoring  mad^ 
necessary  in  Smith's  building,  and  on  his  side  of  the  party  wall,  and 
did  not  include  the  cost  of  shoring  up  appellee's  building  on  their  side 
of  the  party  wall.  Whilst  appellees  insist  that  the  contract  with 
Smith,  to  which  they  were  parties,  In  so  far  as  the  party  wall  was  con- 
cerned, included  all  the  shoring  necessary  to  be  done  on  either  side  of 
the  party  wall;  and  that  this  was  the  only  contract  between  them  in 
respect  to  the  shoring. 

It  will  thus  be  seen  that  the  issue  between  the  parties  is  la  very 
simple  one  of  fact. 

Appellant  testifled  that  the  tearing  down  of  the  party  wall  made  it 
necessary  to  shore  up  with  timbers  the  first  and  second  stories  of  ap- 
pellees' building,  and  this  work  was  done  at  the  instance  and  request 
of  'appellees,  although  all  that  was  said  between  them  was  that  appel- 
lee told  Weikei  "to  protect  his  building  and  he  would  treat  him  right 
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about  it"  Appellant  says  that  was  all  the  contract  there  was  between 
tbeoL  This  alleged  contract  was  in  parol,  land  was  made  cpubsequeot 
to  the  written  contract  between  Smith  and  appellant 

It  was  also  shown  that  the  wall  coald  not  h&ye  been  torn  down  witik- 
out  shoring  up  the  buildings  on  each  side,  and  that  the  reason&ble  ex- 
pense of  shoring  up  appellees'  building  was  1250.00. 

Appellees'  testimony  was  in  substance  that  he  had  a  contract  with 
appellant  to  do  other  work  on  his*  building  at  the  same  time  that  the 
party  wall  was  being  re-built,  and  when  Smith's  work  was  going  on. 
But  that  nothing  was  said  about  charging  -him  for  shoring  up  his  build- 
ing, nor  did  appellant  inform  him  at  any  time  that  he  would  expect 
pay  for  it. 

The  court  Instructed  the  jury  as  follows: 

"1.  It  is  admitted  by  the  defendants  in  their  answer  that  the  plain- 
tiff fuffnished  the  mixterlal  and  performed  labor,  on  tin  wiwk,  for  paint 
ing  and  pointing  the  front  of  the  house,  for  |279.95,  and  for  shoring 
the  front  of  the  house  $110,  and  the  court  now  instructs  you  to  find 
for  the  plaintiff  the  said  sum  of  |290.00.  And'  the  court  further  in- 
structs you  that  if  you  shall  believe,  from-  the  evidence  in  this  case, 
that,  under  the  direction  of  the  defendants,  or  at  the  special  instance 
and  request  of  the  defendants,  the  plaintiff  furnished  the  material  and 
performed'  the  labor  in  shoeing  up  the  joi^s  of  the  house,  then  you 
will  find  for  the  plaintiff  such  additional  sum,  not  exceeding  $250.00, 
as  you  may  believe,  from  the  evidence  in  this  case,  would  be  a  fair 
and  reasonable  compensation  for  furnishing  said  material  and  pei^ 
forming  said  labor. 

"2.  But  unless  you  shall  believe,  from  the  evidence,  that  plaintiff 
furnished  the  material  and  performed  the  labor  in  shoring  up  said 
j^odsts,  under  the  direction  of  the  defendants,  or  at  their  sx>ecka  in- 
stance and  request,  then  the  law  is  for  the  defendants  as  to  the  said 
$250.00,  and  yOu  will  so  find." 

These  instructions  presented  clearly  to  the  jury  the  only  issue  in  the 
case. 

It  is  complained  that  the  court  erred  in  permitting  the  contract  be* 
tween  Smith  and  Weikel  to  be  introduced  as  evidence.  But  this  com- 
plaint is  not  well  founded.  The  contract  between  Smith  and  Weikel 
was  signed  by  appellees,  and  contained  stipulations  referring,  not  only 
to  the  party  ^all,  but  to  the  shoring  of  the  building.  Whether  the  pro- 
visions in  this  contract,  in  respect  to  shoring,  embraced  the  building 
owned  by  appellees  as  well  as  the  building  owned  by  Smith  was  a 
material  issue  in  the  case,  and  upon  this  issue  the  jury  found  against 
appellant. 

It  is  also  urged  that  the  verdict  is  fiagrantly  against  the  evidence. 
It  may  be  conceded  that  the  weight  of  the  evidence  supports  appel- 
lant's view,  but  there  was  evidence  from  which  the  jury  might  hare 
reasonably  inferred  that,  as  the  contract  between  Smith  and  appellant 
expressly  provided  for  re-bullding  the  party  wall,  it  was  contemplated 
that  the  price  charged  in  that  contract  included  the  expense  of  shoring 
on  both  sides  of  it.  We  can  not  say  that  the  verdict  is  not  supported 
by  evidence,  or  that  it  is  so  palpably  against  it  as  to  warrant  us  in 
setting  it  aside.  It  has  been  repeatedly  declared  by  this  court  that  we 
will  not  interfere  with  the  verdict  of  a  properly  instructed  jury  upon 
a  question  of  fact,  unless  It  is  so  flagrantly  against  the  evidence  as 
to  appear  at  first  blush  to  be  the  result  of  passion  or  prejudice. 

The  judgment  of  the  lower  court  is  aflirmed. 


CITY  OF  MIDDLE8BOBO  V.  COAL  A  IROK  BAKE.  961 

OABOURT,  von  USB,  Ac.  T.  COOMBS,  &c. 

(Filed  Joine  20,  1908 — ^Not  to  be  reported.) 
Thos.  W.  Bullitt  and  A.  Scott  Bullitt  tor  appellants. 
B.  F.  Proctor  and  Greene  ft  Van  Winkle  for  apellee  Kister. 
John  B.  Grider  and  W.  B.  Guinea  for  appellee  Meyler. 
B.  W.  Bnaidbum  for  Aberdeen  Goal  Co. 
Appeal  from.  Warren  Circuit  Court. 

Affirmed  by  equally  divided  court. 
Judge  Settle  not  aitting. 


CITY  OF  MIDDLESBORO  v.  COAL  AND  IRON  BANK. 

(Filed  June  20.  1908— Not  to  be  reported.) 

T.  G.  Anderson  for  appellant. 

N.  B.  Hays  and  J.  R.  Sampson  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Judge  Hobson  delivered  the  following  response  to  petition  for  re- 
hearing, overruling: 

Mrs.  Saulsberry  should  be  credited  in  the  judgment  by  anything 
•he  paid  on  the  attempted  compromise. 

The  order  appoitlng  tne  receiver  was  made  at  a  regular  term  of 
court,  and  "we  must  presume  the  court  had  before  it  facts  suillcient 
to  warrant  its  action.  The  parties  must  take  notice  of  what  is  done 
by  the  court,  when  in  regular  session,  and  as  Mrs.  Saulsberry  was  a 
pendente  lite  purchaser  she  is  bouDid  by  the  order  of  the  court  made. 

Petition  overruled. 

y%L  3S— 61 
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APPEALS— See  Master  and  Servant,  3.  4—  Pctge. 

1.  Verdicts — Instructions — Failure    to    Instruct — ^It   Is    a   rule 

of  the  Court  of  Appeals  not  to  reverse  a  case  for  the  fall<- 
ure  of  the  lower  court  to  give  an  Instruction  whlcfti  the 
appellant  did  not  ask,  where  the  Instructions  which  the 
court  gave  are  correct  as  far  as  they  go.  Burdett  v.  Mul- 
Un's    Ex*tx    691 

2.  Same— Agalnat   Weight   of   BJvldevce— Credibility   of   Wit- 

nesses— While  the  verdict  seems  to  be  against  the  weight 
of  the  evidence,  the  credibility  of  the  witnesses  is  pecu- 
liarly for  the  Jury,  there  was  some  evidence  to  support 
the  verdict  if  they  believed  the  witnesses,  and  this  was  a 
question  for  them  to  determine.    Idem 691 

3.  E>zception8 — Time  of  Filing — The  exceptions  to  the  report 

of  sale  herein,  aside  from  being  insufficient,  were  not  filed' 
in  time.  The  lower  court  being  one  of  continuous  session 
h^as  control  over  its  orders  for  60  days  after  they  are  en- 
tered, and  within  that  time  may  ct>rrect  them  or  set  them- 
aside,  but  the  power  to  do  so  can  not  be  exercised  after 
that  time.    Sinder  v.  Conrad,  &c 723 

4.  Bill    of    ESxceptlons — Striking   from    Record—Presumption 

That  Evidence  Supported  Pleadings — The  bill  of  excep- 
tions and  transcript  of  evidence  having  been  stricken  from 
the  record,  the  presumption  must  be  indulged  that  the  evi- 
dence supported  the  pleadings.  The  refusal  of  the  lower 
court  to  re-docket  the  case  and  sign  the  bill  of  exceptions 
was  not  a  final  order  from  which  an  appeal  may  be  taken 
Majors  v.  Con.  Casualty  Co 728 

5.  Actions — Injunction   Bonds — Supersedeas — The   plaintiff   in 

the  action  for  an  injunction,  having  superseded  the  judg- 
ment and  taken  an  appeal  to  the  Court  cf  Appeals,  the 
action  on  the  bond  should  have  been  continued  until  the 
appeal  was  heiard  and  determined  by  this  court.  U.  S.  Fid. 
&  Guar.  Co.  v.  Jones,  &c 737 

6.  Damages — Injunctions — The   ground   upon    which   damages 

are  sought  to  be  recovered  on  the  injunction  bond  is  that 
plaintifP's  mules  remained  Idle  from  the  time  it  was  exe- 
cuted until  the  Injunction  was  discharged.  In  this  class  of 
cases  there  can  be  no  recovery  if  the  damages  alleged  to 
have  been  incurred  could  have  been  avoided  by  ordinary 
care.  If  he  could  have  gotten  work  by  ordinary  diligence, 
he  can  not  recover  for  remialning  idle.    Idem 738 

7.  Question  of  Fact — Finding  of  Chancellor — This  controversy 

as  to  the  sile  of  some  stave  timber,  Is  simply  over  a  ques- 
tion of  fact,  the  evidence  Is  very  conflicting,  and  it  being 
a  rule  cf  this  court  not  to  disturb  the  finding  of  the  chan- 
cellor  where  on  all  the  evidence  the  mind  Is  left  in  doubt 
as  to  the  truth  of  the  matter,  the  finding  of  the  chancellor 

is  approved.     Hurt  v.  Chess  &  Wymond  Co 767 

APPELLATE  JUDGES— See  Writs  of  Prohibition. 

ind.  sept.  15 
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ATTORNEYS  AT  LAW—  Paje. 

1.  Services      for      Partnership — Payable     Out     of     Partner- 

ship Funds — In  this  case  evidence  considered  and 
held  that  a  fee  of  $750,  paid  to  W.  for  his  services  as  attoi^ 
ney  for  a  distillery  firm,  which  had  been  disserved  by  the 
death  of  one  of  the  firm,  being  for  the  benefit  of  the  part- 
nership property,  was  properly  payable  out  of  the  partner- 
ship funds.    Wilson,  Receiver  v.  Murphy's  Ad m'r,  &c 716 

2.  Receivers — Settling      Partnership — Allowances      for      Ser- 

vices— In  lallowing  the  fee  of  a  receiver  of  a  distillery  com- 
pany, which  had  been  dissolved  by  the  death  of  one  of 
the  partners,  who  was  more  of  a  caretaker  than  any  thing 
else,  his  principal  business  being  to  sign  withdrawals  of 
-whisky  and  looking  after  the  distillery  when  not  in  opera- 
tion for  several  years,  the  witnesses  fixed  the  value  of  his 
services  at  from  $5,000  to  $10,000.  This  trial  court  allowed 
him  $2,750.    Held— ^That  the  lallorwance  was  not  too  small. 

Idem    » 716 

BILLS  AND  NOTES— . 

Surety  —  Liability  on  Note  —  Valid  Note — ^Merger  in 
Invalid  Note— Surety  of  Valid  Note— Liability— 
Where  a  son  wrongfully  signed  his  mother's  name  as 
surety  for  him  on  a  note  to  a  bank  for  $1,115.75,  which  in- 
cluded a  note  for  $440,  which  his  mother  had  previously 
signed  as  surety,  it  appearing  that  the  son  believed  at  the 
time  that  he  had  the  right  to  sign  his  mother's  name  to  the 
larger  note,  he  was  not  guilty  of  any  moral  turpitude 
thereby,  "and  the  fact  that  the  larger  note  was  invalid,  did 
not  invalidate  the  smaller  $440^note  merged  therein,  as 
against  the  estate  of  his  mother,  who  had  subsequently 
died.    Corydon  Dep.  Bank  v.  McClure,  &c 681 

CARRIERS — See  Railroads. 

CHURCH  schism- 
Two  Equal  Factions — Absence  of  Church  Judicature — 
Under  Ky.  Statutes,  sec.  322,  providing  that 
"in  case  a  schism  or  division  shall  take  place  in  a  so- 
ciety the  trustees  shall  permit  each  party  to  use  the 
church  and  appurtenances  for  divine  worship  a  part  of 
the  time  proportioned  to  the  members  of  each  party.  The 
ex-conumunioation  of  one  party  by  the  other  shall  not  im- 
pair such  right  except  it  be  done  bona  fide  on  the  grounds 
of  immorality."  Where  a  Baptist  church,  composed  of 
about  250  memjbers,  became  divided  into  two  factions  of 
about  equal  numbers,  neither  having  withdrawn,  and 
both  claiming  to  be  in  the  majority,  and  there  being  no 
church  Judicatory  of  appellate  jurisdiction  to  decide  the 
controversy,  the  case  manifests  a  schism,  or  divlsiofn,  of 
the  church  under  the  provisions  of  said  section  322.  Held — 
In  such  case  the  appellants,  even  if  in  the  minority,  are 
entitled  to  the  use  of  the  church  building  for  worship  one 
Saturday  and  the  succeeding  Sunday  in  each  micmth.  They 
are  net,  however,  entitled  to  recover  possession  of  the 
old  book  of  church  record,  claimed  in  the  petition,  but  are 
entitled  to  a  copy  thereof,  the  cost  of  making  which  should 
be  divided  between  the  two  factions.  Poynter,  &c.  v. 
Phelps,    &c 887 

COMMONWEALTH  ATTORNOEnrS— See  Criminal  Law,  10,  11,  12. 
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1.  Action       for       Money       Advanced — Question       of       Part- 

nership— Motion  to  Transfer  to  Equity — In  an  action  at 
law  brought  for  money  alleged  to  have  been  adyanced 
for  a  one-third  Interest  In  a  contraetor's  outfit,  it  was 
not  error  in  the  court  to  transfer  the  case  to  the  equity 
docket  when  the  issue  to  be  tried  wias  <a  question  of  fact  as 
to  w'hether  or  not  there  was  a  partnership  existing  be- 
tween the  parties.  If  a  partnership  was  shown,  then  it 
should  have  been  transferred  for  a  settlement  of  the  part- 
nership.    Blodgett  V.  Miller 682 

2.  Same — Trial — Admissions  by  Defend-ant — Estoppel — On  the 

trial  of  an  action  by  <me  for  money  advanced  and  loaned 
to  another  to  secure  an  Interest  in  a  contractor's  outfit, 
in  which  the  defendant  set  up  a  p>artnership  and  moved 
to  transfer  the  case  to  equity,  where  the  defendant  on  the 
trial  admitted  that  he  had  disposed  of  the  whole  of  the 
outfit  without  notice  to  tlie  plaintiff,  he  was  thereby  es- 
topped from  asserting  that  there  was  a  contract  of  part- 
nership between  liimself  and  the  plaintiff,  and  pliaintlff 
had  a  right  to  disregard  the  partnership  contract,  if  there 
was  one,  and  sue  for  his  money.    Idem. . .' '682 

3.  Excluding  Witness  from  Court  Room — Discretion  of  Court — 

Infirmity  of  Litigant — On  the  trial  of  a  case  before  a  jury 
it  was  in  the  discretion  of  the  trial  court  whether  or 
not  to  allow  a  brother  of  one  of  the  parties,  who  was  a 
witness  for  him,  to  remain  in  the  court  room  and  assist 
him  in  the  trial,  because  of  the  imperfect  hearing  of  such 
party.      Idem 628 

4.  This  action  on  two  notes  for  $660  is  affirmed  on  the  evidence, 

the  court  holding  that  the  instructions  fairly  and  fully 
presented  to  the  jury  the  issues  as  made  by  the  pleadings 
and  warranted  by  the  proof.  Asher  &  Hensley  v.  How- 
ard   ' 696 

5.  Action   for   Services — Evidence — In    this   action   by    appel- 

lant for  services  under  his  alleged  contract,  the  evidence 
shows  that  his  employment  was  not  for  a  fixed  length 
of  time,  but  was  such  that  might  be  terminated  at  will. 
Therefore,  his  action  to  recover  for  services  after  he  had 
been  discharged  was  properly  dismissed.  Miller  v.  Ritter 
Lumber  Co 698 

6.  Principal   and    Surety — Contracts — Novation — The    sureties 

of  M.,  a  building  contractor,  seek  to  be  relieved  in  this  ac- 
tion against  them  on  the  ground  that  certain  named 
changes  were  made  in  the  plans  provided  for  in  the  build- 
ing contract.  Held — That  the  departures  from  the  plans 
were  so  slight  as  to  be  presumed  to  be  within  the  con- 
templation of  the  parties  to  a  building  contract.  Cooke, 
&c.  V.  White  School  Dist 926 

7.  Repairing  Building — Question   of  Fact — The   issue   in   this 

case,  arising  out  of  a  contract  for  the  repair  of  a  building, 
is  a  very  simple  one  of  fact,  the  instructions  clearly  pre- 
sented the  only  issue  in  the  case,  and  the  verdict  of  the 
Jury  will  not  be  disturbed.    Weikel  v.  Weil,  &c 95S 

8.  Verdict  by  Jury — Rule  as  to  Upholding — It  has  been  repeat- 

edly held  by  this  court  that  it  will  not  interfere  with  the 
verdict  of  a  properly  instructed  jury  upon  a  question  of 
fact  unless  it  is  so'  flagrantly  against  the  evidence  as  to 
appear  to  be  the  result  of  passion  or  prejudice.    Idem . . .  958 
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COUNTY  COURTS— See  Writs  of  Prohibition.  Page. 

CRIMINAL   LAW— 

1.  Mn)i<*lous     Shooting — Self-Defense — Instruction     As     To — 

Under  the  evidence  it  appears  that  the  accused  comr 
menced  the  difficulty.  An  instruction  on  self-defense  was 
modified  by  telling  the  jury  that  the  plea  could  not 
be  relied  on  if  accused  "brought  on  the  difficulty."  While 
it  is  the  better  practice  not  to  use  these  words»  defendant's 
plea  could  not  have  availed  him  as  he  did  not  act  in  self- 
defense,  and  the  jury  could  not  have  been  misled  by  the 
use   of   these   words.    Wrist   v.    Commonwealth 718 

2.  Distance   of   Person   at   The   Time   of   Shooting— The  dis- 

tance of  the  parties,  at  the  time  of  the  shooting,  as  it 
bears  upon  the  question  of  the  intent,  is  a  fact  to  be 
considered  by  the  jury  like  any  other  fact  proved  in  the 
case.  It  should  not  be  pointed  out  in  an  instruction 
any  more  than  any  other  fact.    Idem   719 

3.  Bill  of  Exceptions — Errors  of  court  on  the  trial  of  a  case 

must  be  shown  in  the  bill  of  exceptions,  not  by  the  af- 
fidavits filed  on  the  motion  for  a  new  trial.  Bibb  v. 
Commonwealth 726 

4.  Robbery — Petit  Larceny — The   evidence  shows  that  appel- 

lant's offense  was  simply  stealing  by  stealth,  and  she 
should  only  have  been  convicted  of  pettit  larceny  and 
not  robbery.  There  was  no  force  used,  and  no  putting  in 
fear.      Idem     726 

5.  Homicide — Killing   Woman   on    Street — Apparent   Friendli- 

ness— Proof  of  Previous  Threats — Circumstances  Indi- 
cating Malice — On  the  trial  of  one  for  murder,  who  shot 
and  killed  a  woman  with  whom  he  was  walking  on  the 
street,  although  the  parties  were  then  apparently  friend- 
ly, it  was  not  error  to  allow  proof  that  on  the  Saturday 
prior  to  the  killing  the  accused,  when  informed  that  the 
deceased  bad  had  a'flght  with  another  girl  with  whom  he  was 
intimate,  he  said:  "I  wish  I  had  been  there,"  and  also 
that  he  said  on  the  day  of  the  killing,  "I  would  as  soon  kill 
this  bitch  as  not,"  the  jury  was  to  judge  whether  the 
friendliness  was  apparent  or  real,  and  the  proof,  taken 
in  connection  with  his  buying  a  pistol  and  other  cir- 
cumstances, should  go  to  the  jury  on  the  question  of 
malice.      Ewing  v.  Commonwealth 749 

6.  Same — Malice   Must   Be   Proven — Question   for   Jury — The 

doctrine  of  implied  malice  does  not  obtain  in  Kentucky, 
and  when  we  reject  the  doctrine  of  implied  malice,  the 
existence  of  malice  is  a  question  for  the  jury,  and  the 
offense  which  would  otherwise  be  murder  becomes  volun- 
tary manslaughter  where,  under  the  evidence,  the  jury 
find,  as  a  fact,  that  the  killing  was  not  done  with  malice 
aforethought.       Idem    794 

7.  Same — Question  of     Malice — ^Reckless     Shooting— Indiffer- 

ence to  Consequences — When  we  do  not  apply  the  doc- 
trine of  implied  malice  and  submit  the  question  of 
malice  to  the  jury,  it  must  follow,  that  if  the  jury  find 
the  act  was  done  without  previous  malice,  they  may  find 
that  the  act  was  voluntary  where  it  was  done  so  reck- 
lessly or  carelessly  as  to  show  an  indifference  to  con- 
sequences. He  who  puts  a  loaded  pistol  at  the  head  of 
another  and  pulls  the  trigger,  knowing  the  danger  at- 
tending the  act,  can  not  be  heard  to  say  he  Intended  no 
harm.     Idem    749 
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8.  Pointing  Pistol  at  Another — Unlawful  Act — ^Homicide  Re- 

sulting— Offense  Committed — The  pointing  of  a  pistol  at 
another,  whether  loaded  or  unloaded,  is  unlawful  under 
the  statute,  and  where  a  homicide  is  committed  by  the 
doing  of  an  unlawful  act,  the  offense  is  involuntary  man- 
slaughter, if  the  facts  are  not  sufficient  to  constitute 
murder  or  voluntary  manslaughter.    Idem  749 

9.  Malicious     Cutting — Self-Defense — Instructions — (Wrist     v. 

Commonwealth,  decided  June  9th.)  While  this  court  has 
held  an  instruction  erroneous  which  contains  the  ex- 
pression ''brought  on  the  difficulty,"  without  describing 
the  manner  by  which  it  was  brought  on,  yet,  where  the 
instruction  contains  such  a  provision,  such  an  instruc- 
tion presents  the  law  of  the  case  and  is  not  subject  to 
criticism.  The  evidence  shows  that  appellant  began  the 
difficulty,  the  error  in  the  admission  of  evidence  was  not 
material  and  the  judgment  will  not  be  disturbed.    Riddell 

V.  Commonwealth  764 

g  10.  Prr  Teni  Commonwealth's  Attorney — Appointmt^nt — Statu- 
tory Provisions — Discretion  of  Court — Under  sections  120 
and  127,  Kentucky  Statutes,  relating  to  the  appointment 
of  a  pro  tem.  attorney  in  the  absence  of  the  Common- 
wealth's Attorney.  Held — Their  meaning  is  that  in  the  ab- 
sence of  both  the  Commonwealth's  attorney  and  county 
attorney,  or  when  both  are  of  kin  or  of  counsel  for  the 
accused,  the  circuit  judge  shall  appoint  a  Common- 
wealth's*  attorney  pro  tem.,  whether  in  cases  of  felony  or 
misdemeanor,  but  in  the  absence  of  the  Commonwealth's 
attorney,  when  the  county  attorney  is  present,  the 
circuit  judge  shall  not  appoint  such  pro  tem.  attorney, 
except  in  felony  cases  he  may  or  may  not  appoint 
euch  pro  tem.  attorney  in  his  discretion.  Adams 
V.    Commonwealth 779 

11.  Same — Presence  of  County  Attorney — Refusal  to  Appoint 

Pro  Tem.  Commonwealth's  Attorney — On  the  trial  of  one 
indicted  for  murder,  in  the  absence  of  the  Common- 
wealth's attorney,  it  was  not  error  in  the  circuit  judge  to 
refuse  to  appoint  a  pro  tem.  Commonwealth's  attorney, 
where  the  county  attorney  was  present  and  took  an  ac- 
tive part  in  the  prosecution,  though  employed  counsel 
was  permitted  to  close  the  argument  for  the  Common- 
wealth before  the  jury.  The  case  of  Keeton  v.  Common- 
wealth, 32  Ky.  Law  Rep.,  1164,  is  modified  so  far  as  it 
conflicts  with  this  opinion.    Idem    779 

12.  Same — Employed  Counsel — Opening  and  Closing  Argument 

— This  court  will  refuse  to  reverse  a  judgment  of  con- 
viction in  a  criminal  case  upon  the  ground  that  employ- 
ed counsel  was  permitted  to  make  the  opening  state- 
ment and  the  closing  argument  where  it  appears  that  the 
trial  was  otherwise  properly  conducted  and  the  defend- 
ant's  guilt   is   reasonably   certain.    Idem    779 

13.  Misconduct  of  Counsel — ^Admonition    of  Court    to    Jury — 

(Effect— An  improper  statement  made  by  the  county  attor- 
ney to  the  jury,  which  the  court  admonished  the  jury  not 
to  consider,  can  not  be  considered  on  appeal  as  prejudi- 
cial to  the  defendant.    Idem    779 

14.  Embezzlement — ^Indictment — Averments — Proofs  of  Assum- 

ed  Names — Competency— Identification — On   the   trial  of 
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one  Indicted  by  the  name  of  Homer  Marion,  alias  Homer 

'  Morris,  alias  P.  Homer  Morse,  for  embezzlement  by  col- 

lecting money  from  S.  for  a  Distilling  Co.,  for  which  he 
was  acting  as  agent,  and  converting  It  to  his  own  use, 
under  Ky.  Statutes,  sec.  1202,  evidence  was  competent 
that  he  had  sold  warehouse  receipts  for  whisky  in  Lond 
to  person-s  other  than  S.  and  collected  the  money,  repre- 
senting himself  as  Homer  Marion,  for  the  purpose  of  iden- 
tifying him  as  the  person  indicted.    Morse  v.  Common- 

15.  Same —Identification — ^Range    of    Evidence    Allowed — Upon 

the  trial  of  an  indictment,  when  the  defense  is  that  It 
wafi  not  himself  but  another  who  committed  the  crime 
the  evidence  on  behalf  of  the  Commonwealth  may  be  per- 
mitted to  take  a  wide  range  for  the  purpose  of  developing 
the  past  history  of  the  accused,  and  the  names  he  has 
assumed,  to  the  end  that  he  m<ay  be  identified  as  the 
person  who  committed  the  offense  charged.  But  if,  in 
the  Investigation,  it  should  appear  that  the  accused  had 
been  guilty  of  some  other  offenses  the  court  should 
admonish  the  jury  that  they  should  con&ider  such  evi- 
dence only  for  the  purpose  of  identification.     Mem   831 

16.  Same — Evidence  of  Commonwealth — On  the  trial  of  on^  in- 

dicted as  agent,  for  embezzling  the  money  of  a  corpora- 
tion, the  Commonwealth  must  prove  (1)  that  the  accus- 
ed was  the  agent  of  the  corporation;  (2)  that  as  such 
agent,  In  the  course  of  his  employment,  he  received 
money  for  the  corporation;  (3)  that  he  fraudulently  con- 
verted the  money  ao  received  to  his  own  use.    Idem  . .  832 

17.  Same — Guilty  Intent — ^EJvidence  Showing — ^Acts  Irap^lylng — 

It  is  not  indispensible  that  the  Commoniwealth  should 
introduce  evidence  to  show  guilty  intent  before  a  con- 
viction can  be  secured  for  embezzlement.  *\Vhile  such 
intent  is  a  necessary  ingredient  and  must  be  alleged  in 
the  indictment,  the  law  will  imply  an  intent  from  the 
acts  of  the  accused  when  they  are  sufiicient  to  establish 
his  guilt.  But  the  Commonwealth  will  not  be  permitted 
to  pTOve  that  the  accused  has  committed  other  and  dis- 
tinct crimes  than  the  one  for  which  he  is  being  tried 
unless  such  evidence  is  necessary  to  establish  the  Iden- 
tity or   guilty  knowledge   of   the   accused.    Idem    832 

18.  Corporation — How  Proven — On  the  trial  of  one  for  embez- 

zling the  money  of  a  cori>oration  the  existence  of  the  al- 
leged corporation  may  be  proven  by  parol  evidence.  Idem  832 

19.  Money  Embezzled  by  Agent — Commission  of  Agent — Where 

one  is  shown  to  have  embezzled  money  which  he  as 
agent  collected  for  his  employer,  he  can  not  be  excused 
because  he  was  entitled  to  a  part  of  the  money  as  his 
commission    as   such    agent    Idem    832 

20.  Amount    Charged — Proof    of    I^ess    Sum — Sufficiency — One 

raiay  be  convicted  for  embezzlement  although  the  evi- 
dence may  show  that  the  amount  embezzled  was  less 
than  the  sum  named  in  the  indictment.    Idem    832 

21.  Housebreaking — Evidence — ^Motion  For  New  Trial — On  the 

trial  of  appellant  ISor  housebreaking,  there  was  but  one 
question  before  the  jury,  and  that  was  one  of  fact,  and 
the  evidence  was  sufficient  to  warrant  their  finding  that 
appellant  was  guilty.  Under  section  281,  Criminal  Code, 
this  court  can  not  reverse  for  any  matter  arising  on  the 
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motion  for  a  new  trial,  and  therefore,  affidavits  as  to 
ifewly  discovered  evidence,  filed  after  the  trial,  can  not 
he    considered    on    appeal.    Thomas    v.    Commonwealth.  849 

22.  Indictments— Failing    to    Charge    Intent— Acts    Necessary 

at  Common  Law — The  law  looks  not  to  form  so  much  as 
substance,  and  when  an  Indictment  states  concisely  all 
of  the  acts  necessary  at  common  law  to  constitute  the 
crime  of  murder,  it  is  a  good  indictment  for  such.  The 
failure  of  the  indictment  to  charge  that  appellant  shot 
deceased  **with  the  intention  of  killing  him"  does  not 
render  it  defective  for  the  reason  that  it  states  all  the 
facts  constituting  the  offense  wi!th  which  he  is  charged, 
an'd  the  statements  are  sufficiently  certain  to  enable 
the  court  to  pronounce  judgment  of  conviction.  Hocker 
V.    Commonwealth » . .  944 

23.  Evidence — Competency  of — While  it  appears  to  this  court 

that  the  testimony  with  reference  to  appellant's  inten- 
tion to  flee  the  country  was  immaterial,  yet  it  was  com- 
petent and  it  was  the  province  of  the  jury  to  weigh  and 
determine    it.    Idem    944 

24.  Same — Although   he   killed  deceased   with   a   gun.   it   was 

competent  that  he  bought  pistol  cartridges  an  hour  be- 
fore the  killing,  on  the  theory  thait  he  was  making  pre- 
parations  to   kUl   deceased.     Idem    944 

25.  Instructions — Each  to  Be  Read  in  Connection  with  All  Tbe 

Others — Often  the  whole  'law  can  not  be  put  into  one  in- 
struction, and  in  such  a  case  each  inittruction  must  be 
read  in  connection  with  all  the  others.  When  «o  read, 
in  this  case,  the  instructions  aptly  present  the  who4'e 
law  of  this  case  and  particularly  that  of  self-defense. 
Idem    944 

26.  Bame — A  number  of  authorities  hold  that  the  word  "pas- 

sion" includes  anger  and  terror,  therefore  the  court 
did  not  err  in  refusing  to  embody  in  the  manslaughter 
instruction,  that  the  killing  was  done  In  a  sudden  Im- 
pulse   of    terror.    Idem    944 

DECEDENT'S   ESTATES— 

1.  E2states — Settlement  Of — Costs  of  Settlement — Payment 
Of — S.  complains  that  the  money  realized  from  the  sale 
of  the  reaft  property,  in  this  action  to  settle  decedent's 
estate,  can  not  be  taken  to  pay  the  costs  of  the  settle- 
ment suit,  and  while  this  view  as  a  principle  is  correct, 
It  can  not  be  applied  here  for  the  reason  that  the  person- 
alty realized  more  than  enough  to  pay  the  costs,  a  part 
of  which  went  to  discharge  a  part  of  the  prior  mortgage 
■debt.  Appellant's  mortgage  being  inferior,  can  not  com- 
plain of  the  judgment  requiring  him  to  pay  the  costs. 
(19    Ky.    Law     Rep.,    1773.)       Sumrall     v.     Vanarsdall's 

Adm'r 768 

2.  May  be  Brought  as  Soon  as  Representative  Qualifies — The 
law  is  we-H  settled  in  this  State,  that  an  action  to  set- 
tle the  estate  may  be  brought  as  soon  as  the  personal 
representative  qualifies.  (22  Ky.  Law  Rep.,  1366.)  Ap- 
pellant seeks  to  have  her  husband's  es»tate  constituted 
a  trust  for  her  benefit  because  of  his  parol  declaration 
just  after  he  was  shot  and  shortly  before  his  death,  and 
while  the  court  properly  held  that  she  was  not  entitled 
to  the  whole  of  it,  It  was  error  to  dismiss  her  action  on 
the  ground  that  she  asked  a  settlement  of  the  estate. 
McCandless,    &c.   v.    McCandless,    &c 790 
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1.  Cancellation  of— Evidence — In  this  case,  the   evidence  1b 

examined  and  held  that  the  deed  was  properly  set  aside. 
It  was  made  under  a  misapprehension,  and  in  view  of 
the  facts  appearing,  the  lower  court  did  not  err  in'  can- 
celing it    Lockhart,  &c.  v.  Buckner,  &c 678 

2.  Undue    Influence— Evidence — ^Presumption   of   Law— There 

is  an  utter  failure  to  show  any  undue  Influence  or  fraud 
in  the  execution  of  the  deed.  The  daw  does  not  presume 
Incapacity,  fraud  or  undue  influence,  and  when  the  deed 
has  stood  as  long  as  this  one  (14  years)  and  has  been 
acquiesced  in  by  the  grantor,  the  presumption  in  favor 
of  the  deed  can  only  be  overcome  by  clear  and  satisfac- 
tory evidence.       Martin,  &c.  v.  Stewart,  &c 739 

DOGS— See  Taxation. 

EASEMENTS— 

In  Adjacent  Wall — Prescription — One  may  acquire  an  ease- 
ment in  an  adjacent  wall  by  deed,  or  by  prescription, 
which  presumes  a  deed.  Conceding  that  the  wall  stood 
upon  appellees'  lot  when  appellants  came  to  rebuild 
their  house,  their  easement  was  established  and  it  in- 
cluded the  right  to  repair  or  rebuild,  Mann  v.  Reigler, 
&c 774 

ELECTRIC  LIGHT  WIRES— 

1.  Injury    to   Children — Elevations   Beyond   Danger— As   kNig 

as  electric  light  wires  are  not  required  to  be  put  under 
ground,  they  must  be  put  on  poles,  and  where  they  are 
placed  as  high  as  eighteen  feet  above  the  street,  the 
company  should  not  be  required  to  anticipate  that  chll- 
^  dren  will  climb  up  to  them  and  get  hurt  and  the  com- 
pany should  not  be  held  liable  in  such  a  case.  Mayfield 
Water  &  Light  Co.  v.  Webb's  Adm'r 909 

2.  Same — Trespassers — Risk   Assumed — Children,   as  well    as 

adults,  when  they  trespass  upon  the  property  of  another, 
take  the  risk,  uitiiess,  the  circumstances  bring  the  case 
within  the  principle  of  whatt  is  known  as  the  Turn  Table 
cases,  where  a  dangerous  instrumentality  is  used  that 
is  attractive  to  children.  Mayfield  Water  &  Light  Co. 
V.    Webb's    Adm'r 909 

EMINENT  DOMAIN— 

1.  Taking   Private   Property  for   Public  Use — ^Jurisdiction   of 

Courts — Whenever  it  is  attempted,  in  the  Interest  of  a 
private  corporation,  to  take  private  property  and  devote 
H  to  a  public  use,  the  question  as  to  whetbei  the  use 
to  which  it  is  to  be  put  Is  or  not  a  public  one,  is  for 
the  court  to  decide,  and  an  act  of  the  Legislature  which 
attempts  to  deprive  the  courts  of  Jurisdiction  in  such  a 
case  would  be  inoperative  and  void.  Henderson.  &c.  v. 
City    of    I^xington 703 

2.  Cities — Right  to  Close  Public  Ways — ^Public  Function— Dis- 

cretion of  Ofllcials — ^Assumption — Burden  of  Proof — ^The 
streets,  alleys  pnd  highways  of  a  city  are  public  placets 
and  under  the  exclusive  control  of  the  cltv  and  when 
the  properly  constituted  authorities  of  the  city  declare 
that  the  welfare  and  convenience  of  the  public  demand 
that  public  ways  shall  be  closed,  it, is  exercising  a  public 
function  as  an  agent  and  sub-division  of  the  State  and 
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it  will  be  assumed  that  the  officers  of  the  city,  as  public 
ag€!nt8,  wdll  exercise  such  power  with  wisdom  and  dis- 
cretion for  the  benefit  of  the  public  and  th>at  the  proceed- 
ing is  not  for  private  or  individual  use  or  advantage, 
and  the  burden  of  showing  the  contrary  is  upon  the 
person  who  objects  to  such  proceeding.    Idem    703 

8.  Same — ^Legii^ative  Act — ConstStutionallty — Assumption  of 
Court — The  court  will  not  assume  that  an  act  of  the 
Legislature  authorizing  the  closing  of  a  street  or  alley 
of  a  city,  in  whole  or  in  part,  by  the  city  council,  Is 
imconstitutlonal  because  it  fails  to  provide  that  tJhe 
question  of  public  use  was  a  matter  to  be  judicially  deter- 
mined, and  such  act  does  not  take  from  the  courts  the 
control  of   the   subject.    Idem    703 

4.  Same — Public  Purpose — Jurisdiction  of  Courts — The  ques- 

tion of  the  necessity,  expediency  or  propriety  of  exer- 
cising the  right  of  eminent  domain  for  a  public  pur- 
pose, and  the  extenit  and  manner  of  its  exercise  are  ques- 
tions of  general  public  policy  and  belong  to  the  legisla- 
tive department,  but  when  the  corporation  that  is  given 
this  power  attempts  to  exercise  it,  it  is  for  the  courts  to 
say  whether  or  not  It  Is  exercised  for  a  public  purpose. 
Idem  703 

5.  Act  of  City— Incidental     Benefit     to     Others — Effect — ^The 

mere  fact  that  a  corporation  or  an  individual  might  be 
interested  or  beuisfited  by  the  taking  of  property  by  the 
city  for  lis  use,  will  not  of  itself  deny  the  right  of  the 
city    to   exercise    such   power.    Idem    704 

6.  Closing   Alley — ^Action — Necessary    Parties — In    a   proceed- 

ing to  close  a  street  or  alley  in  a  city,  the  only  persons 
•who  are  necessary  parties  thereto  are  those  whose  prop- 
erty abuts  upon  or  adjoins  the  street  or  alley  proposed 
to  be  closed,  but  in  case  of  a  fraudulent  combination 
between  these  property  owners  and  the  city  to  close 
such  highway,  not  in  the  interest  of  the  public, 
not  in  the  interest  of  the  public  but  for  private  ends,  the 
court  might  permit  other  persons  not  entitled  to  compen- 
sation to  come  in  and  resist  the  closing.    Idem 704 

7.  Same — Trial — Separate  Trials — In   the  matter  of  allowing 

separate  trials  in  a  proceeding  to  close  an  alley-way  in  a 
city,  the  discretion  is  largely  in  the  trial  judge.  The  amount 
of  damages  to  which  each  of  the  parties  is  entitled  can  as 
well  be  assessed  by  a  single  jury  as  in  separate  trials 
by  different  juries.    Idem    704 

8.  Same — Measure  of  Damages^-Loss  of  Business — Difference 

in  Market  Value  of  Property — The  measure  of  damages 
to  which  an  owner  of  property  abutting  on  an  alley  is 
entitled  which  has  been  closed  by  the  city,  does  not  in- 
clude loss  occasioned  to  his  business.  He  is  only  en- 
titled to  compensation  for  loss  sustained  to  his  pro- 
perty which  is  the  difference  in  its  market  value  by 
reason  of  closing  the  alley,  and  where  such  damages 
have  been  assessed  by  a  properly  Instructed  jury,  the 
verdict  will  not  be  disturbed.    Idem    704 

BSTOPPEXi— See  Contracts,  2. 
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Order  Levying  Taxes — Fsdlure  to  Specify — ^Purpose  of  I^eyy — 
Validity  of  Order — ^The  following  order  of  the  Fiscal 
Court  of  Ohio  county  was  made  January  9,  !897:  "On 
Motion  of  E^.  Wilson  it  is  ordered  that  the  county  levy 
be  the  same  the  ensuing  year  as  the  preceding  years — 
50  cts.  on  one  hundred  dclliars  worth  of  property  and 
11.50  poll  tax  on  each  poll."  Held — That  said  order  is 
void  under  sec.  180,  of  the  Constitution,  because  it  fails 
to  specify  for  what  purpose  the  said  levy  is  made.  C, 
O.  &  S.  W.  R.  R.  Co.  V.  Commonwealth 882 

FORFEITURE   OF  TITLE~See   Lands.   4.       ^ 

FRAUDULENT    CONVEYANCES— 

1.  Affirmed   on  the   Evidence — The   case  is  'affirmed  on  the 

evidence,  which  shows  that  appellant  W.,  to  avoid  pay- 
ing a  judgment,  fraudulently  conveyed  to  his  father- 
in-law,  S.,  his  farm  and  all  his  personal  property  for  the 
recited  consideration  of  $5,150,  when  in  fact  nothing  was 
paid,  which  deed  was  set  aside  as  fraudulent  and  with- 
out consideration  and  the  property  held  subject  to  the 
judgment.      Wa3ker  v.  First  I^Iat.  Bank 753 

2.  Evidence — ^An    examination    of    the    facts    of    this     record 

make  it  manifest  that  the  conveyances  complained  of 
were  fraudulent,  and  the  lower  court  properly  so  held. 
Watson,  &C.  v.  Watson's  Trustee 760 

GOVERNOR— See  SpeclaJ  Counsel. 

HOM  ESTEADS— 

Debtor  and  Creditor — Where  a  debtor  is  entitled  to  a  home- 
Mead,  his  creditors  can  not  have  the  land  sold  subject 
to  the  homestead  right.  Such  a  sale  may  be  ordered 
aifter  the  death  of  the  debtor,  reserving  the  rights  of  his 
widow  and  children,  but  during  his  lifetime,  the  credi- 
tors can  not  demand  that  the  land  be  sold  subject  to  the 
homestead  right.  Under  the  evidence  the  lien  was  prop- 
erly adjudged  on  the  land  in  controversy.  Loiiisvifle  Fer- 
tilizer Co.  V.  Lorton,  &c 676 

HOTELS— See  License  Taxes.  ^ 

IDENTIFICATION— See  Criminal   Law,  15. 

INDICTMENTS— See  Criminal  Law. 

INJUNCTIONS— See  Appeals,  5.  6;  Natural  Gas.  1— 

1.  Granting  or  Refusinig — -Discretion  of  Court — ^The  granting 

or  refusing  of  an  Injunction  depends  upon  the  facts  of 
each  particular  case  and  rests  in  the  sound  discretion  of 
the  court.    Somerset  W.,  L.  ft  T.  Co.  v.  Hyde 866 

2.  Same — Public    Interest — Public    Inconvenience — Considera- 

tion— Where  the  interests  of  the  public  are  to  be  taken 
into  consideration  by  the  court  and  when  the  issuance 
of  an  injunction  will  cause  serious  public  inconvenience 
or  loss  without  a  correspondingly  great  adx-^antage  to 
the  complainant,  no  Injunction  should  be  granted.    Idem.  866 

3.  Same — Interests   of   ComiUfainant — Where     an     injunction 

would  have  the  effect  of  greatly  injuring  or  inconven- 
iencing the  public  it  may  be  refused  even  though  as 
against  the  defendant,  the  complainant  would  be  en- 
titled to  its  Issuance.    Idem   866 

4.  Application   to   Close   Sewer — Long   Continuance — Absence 

of  Complaint — Damages  Ascertainable — Refusal  of  ;[n- 
junction — Where  it  is  made  to  'appear  that  e  sewer  in  a 
city  had  been  constructed  for  many  years  with  the  consent 
of  the  then  owner  of  the  property,  that  It  was  &fterwardi 


11 

INJUNCTIONS—Contlnued—  Page, 
extended  at  the  request  of  one  of  the  Joint  oiwners  of  the 
property;  that  many  years  elapsed  -vrithout  any  action 
looking  to  Its  abatement  being  taken,  that  Its  discontinu- 
ance would  work  a  great  hardship  upon  a  large  portion 
of  the  public  in  the  city  and  would  be  a  menace  to  the 
health  of  the  inhabitants;  that  the  injury  to  the  plain- 
tiffs is  of  a  permanent  character  for  which  she  may,  in 
one  action,  recover  for  all  damages  past  and  present,  the 
injunction  soaight  was  properly  refused  by  the  court. 
Idem    866 

INTOXICATING  LIQUORS— 

1.  Liquor   License — Discretion   of  County   Court  in   Granting 

License — The  county  court  has  a  discretion  in  granting 
tavern  licenses,  and  unless  it  is  shown,  that  that  dis- 
cretion has  been  abused,  there  is  no  cause  of  complaint. 
Schneider  v.  Commonwealth    770 

2.  Same — Appellant's  license  was  regularly  procured,  the  evi- 

dence is  to  the  effect  tbat  he  is  a  keeper  of  a  tavern  m 
good  faith,  and  that  there  is  a  real  necessity  for  a 
tavem  at  the  place.  The  fact  that  he  is  charged  in  two 
cases  of  illegal  sales  of  liquor  does  not  show  that  appel- 
lant keeps  a  disorderly  house.    Idem  770 

3.  Shipping  to  Local  Option   Territory — Package — Quantity — 

Druggists — Under  the  act  of  March  2lst,  190o,  in  refers 
ence  to  public  or  private  carriers,  or  other  persons  bring- 
ing in'toxlcating  liquors  Into  local  option  territory  In 
unbroken  packages  not  to  exceed  five  gallons  at  one  time, 
a  druggist,  may  have  an  unbroken  package,  not  exceeding 
five  godlons  shipped  to  him,  and  at  the  same  time  a  five 
gallon  package  of  >alcohol  or  wine  to  be  used  in  his  busi- 
ness as  druggist.    L.  &  N.  R.  R.  Co.  v.  Commonwealth...  856 

4.  Same — Object  of  Act — Construction — Evasion — The  purpose 

of  the  act  was  not  to  prevent  the  druggist  from  keeping 
/Up  his  stock  but  to  prevent  him  from  buying  at  any  time, 
more  than  five  gallons  of  any  one  intoxicant.  If  he  should 
have  more  than  one  package  of  the  same  liquor  shipped 
to  him  at  one  time,  it  would  be  an  evasion  of  the  act,  but 
he  may  have  as  many  packages  as  he  needs  of  the  differ- 
ent kinds  shipped  to  him  at  the  same  time.    Idem 866 

JUDGMENTS— 

1.  Unsigned  by  Judge — ^Validity — Under  section  390,  of  Civil 

Code,  requiring  the  judgments  of  the  court  to  be  entered 
in  the  order  book  and  section  378,  Kentucky  Statutes, 
requiring  that  the  proceedings  of  each  day  shall  be  drawn 
up  'and  read  by  the  clerk,  and  signed  by  the  presiding 
judge,  it  is  indispensable  to  the  validity  of  a  judgment 
that  it  shall  be  entered  on  the  order  book  of  the  court 
and  signed  by  the  judge  who  rendered  the  judgment,  or  by 
his  successor  or  by  the  regular  judge  unless  he  is  dis- 
qualified.     EiWell,  &o.  y.  Jackson,  &c  678 

2.  Same  —  Delivery  to  Clerk  —  Entry  of  Record  —  EJffect — ^A 

)p3<per  signed  by  a  judge,  although  It  contained  the  entire 
Judgment  and  be  delivered  to  the  clerk  of  the  court  to 
enter  upon  the  order  book,  is  not  a  judgment  in  fact  until 
it  has  been  entered  upon  the  order  book  of  the  court  and 

signed  by  a  judge.    Idem 678 

8.  Same — Special  Judge — ^Failure  to  Sign  Record — Signature 
by   Disqualified    Judge — ^Validity — Section   977,   Kentucky 
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Statutes,  providing  that  "upon  the  death  of  a  circuit  Judge, 
or  when  for  any  cause  t4ie  office  Is  vacant  or  -when  the 
judge  i<s  absent,  his  successor,  no  matter  how  chosen,  may 
sign  any  orders  left  unsigned  by  his  predecessor  the 
same  as  his  predecessor  might  have  done/'  applies  to 
special  as  well  as  regular  Judges.  If  a  special.  Judge  on 
account  of  deaith  or  absence  from  the  court  or  retire- 
ment from  the  case,  should  fail  to  sign  the  orders  in, 
a  case  in  which  he  presidM  they  may  be  signed  by  the 
special  Judge  who  succeeds  him  in  the  ca^e  or  by  the 
regular  Judge  unless  he  was  disqualified.  But  if  the 
Tegular  Judge  be  disqualified'  to  preside  in  the  case,  then 
bis  signature  would  not  TSlidate  such  Judgment.    Idem. . .  67S 

4.  Unsigned  Judgment — E3xecution  Thereon — Validity — The  de- 
fendants to  an  unsigned  Judgment  may  enjoin  the  sheriif 
from  seizure  and  selling  their  property  under  an  execution 
issued   thereon.    Idem    873 

6.  Judgment  for  Specific  Property — (Renebaum  v.  Atkinson  & 

Co.,  21  Ky.  Law  Rep.,  587,  for  a  full  discussion  of  this 
question.)  The  language  of  section  1665  is  too  plain  to 
require  construction.  Wherever  there  is  a  variance  be- 
tween it  and  section  588,  of  the  Code,  the  statute  must 
prevail  for  it  was  exacted  subsequently  to  the  Code  pro- 
vision.   Martin  v.   Ferguson 761 

0.  Void  Because  of  Failure  to  Serve  Process — The  Judgment 

adjudging  appellee  to  be  the  owner  of  the  land  herein 
and  directing  its  conveyance  to  him  was  void  because  tlie 
heirs  of  the  deceased  owner  were  not  made  parties, 
though  they  were  necessary  parties  and  were  not  before 
the  court,  process  not  .having  been  served  upon  them.  The 
judgment  does  n:>t  recite  that  the  parties  were  before  the 
court.    Cox,  &c.  V.  FowTer  92S 

7.  Same — ^A  Judgment  taken  when  there  has  been  no  service 

of  process,  and  the  defendant  has  not  entered  his  ap- 
pearance, is  absolutely  void.     Idem 928 

JURY  TRIALS— 

1.  Actions — E)quitable  Issues-nRlght  of  Jury  Trial — ^Edscretion 

of  Chancellor — The  absolute  right  to  have  issues  in  an 
equity  case  tried  by  a  Jury  is  confined  to  issues  which 
•are  purely  legal  in  their  character.  Where  Issues  are  of 
equitable  cognizance  it  is  within  the  discretion  of  the 
chancellor  whether  he  will  order  a  Jury  to  aid  him  in  find- 
ing of  the  facts.    Barnes  v.  Johnson 80S 

2.  Same — ^Action  to  OaJicel  Deed — Oomsideration — Issues — In. 

this  action  to  cancel  deed.  Held — That  the  plaintifT  failed 
to  establish  the  allegation  that  there  was  no  consideration 
for  the  deed  or  that  the  deed  was  intended  for  a  mortgage 
•and  that  the  chancellor  did  not  err  In  refusing  to  submit 
the  case  to  a  Jury.    Idem  SOS 

LANDS— 

1.  Divisional  Lines — Creek  Changing  Its  Course — ^The  proof 
shows  thaJt  the  line  in  controversy  has  existed  and  been 
acquiesced  in  for  more  than  thirty  years.  It  can  not  now 
be  disturbed;  if  the  creek  has  changed  its  course  it  has 
been  gradual,  and  the  line  has  followed  the  thread  of  it. 
It  Is  not  a  sudden  change  of  bed  as  by  a  freshet.  Pack  v. 
Stepp,    &c    •TT 
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2.  Processioners — Report  of — Prima  Facie  Evidence — Section 
2374,  Kentucky  StatuteB,  prorides  that  the  report  of  pro- 
cessioners shall  he  prima  facie  evidence  against  and  be- 
tween the  parties,  andi  the  report  in  this  action  would 
have  been  sufficient  to  defeat  appeiUaQt's  claim  if  there 
'had  been  no  other  evidence  introduced,  but  the  proof 
shows  that  she  owns  the  land  in  controversy,  and  that  the 
length  of  the  lines  stated  in  the  deed  were  made  by  over- 
sight, resulting  in  the  controversy.    Lee  v.  Wheat 724 

3.  Same — •Under   the   provisions   of   section   2128,   Kentucky 

Statutes,  the  husband  can  not  deprive  the  wife  of  her  land 
or  any  interest  therein  by  a  conveyance  made  by  him,  and 
appellant  did  not  sign  the  agreement  upon  which  the  re- 
port of  the  processioners  was  based.    Idem  724 

4.  Failure  to  List  for  Taxiation— Forfeiture  of  Title — ^Act  of 

March  16,  1906,  Kentucky  Legislature — Constitutionality — 
The  questions  Involved  in  this  action  have  heretofore 
'been  fully  considered  in  former  appeals  of  E}astem  Ken- 
tucky Coal  Lands  Corporation  v.  Commonwealth  (32  Ky. 
Law  Rep.,  129),  and  Ky.  Union  Comjpany  v.  Gonmion- 
wealth,  decided  March  25,  1908,  to  which  reference  is 
made.  In  confondity  with  those  opinions  we  hold  thiat 
article  three  of  the  act  of  the  Kentucky  Legislature  oC 
March  15,  1900,  as  construed  by  this  court,  does  not  violate 
the  provisions  of  the  Federal  Constitution  denying  the  pas- 
sage by  any  State  of  ex  post  facto  laws,  or  laws  impairing 
the  obligations  of  contracts,  or  laws  denying  in  any  per- 
son the  equal  protection  of  the  law  cxr  depriving  any  per- 
son of  his  property  without  due  process  of  law.  Eastern 
Ky.  Coal  Lands  Corp.  v.  Oomm-onwealth  H7 

5.  Adverse    Possession  —  Contiguous   to    Home   Place  —  The 

question  involved  here  is  one  of  (adverse  possession.  The 
land  in  controversy  was  embraced  in  a  tract  conveyed 
to  M.  in  1883,  and  adjoined  his  home  tract  of  which  he 
was  in  possession.  He  had  the  tracts  surveyed  and 
boundary  marked  so  as  to  include  the  land  in  controversy. 
Held — That  the  land  being  contlgruous  to  his  home  place, 
,  and  being  surrounded  by  a  well  defined,  marked  boundary, 
it  was  not  necessary  for  him  to  make  a  new  entry.  Upon 
acquiring  it,  it  immediately  extended  to  the  whole  bound- 
ary.   Overton,  &c.  v.  Perry,  Jr.,  &c 931 

6.  Same — M.,  in  1888,  conveyed  to  appellants,  who  from  that 

time  have  occupied  it  by  an  agent  and  exercised  undis- 
puted ownership  over  it.    They  are,  therefore,  entitled  to 

have  their  title  to  the  land  quieted.     Idem 931 

LANDLORD   AND  TENANT— 

1.  One  who  takes  possession  from  a  tenant  can  make  no  de^ 

fense  against  the  landlord  which  the  tenant  could  not 
make.    Hardwick,  Sr.,  &c.  v.  Kam 77(j 

2.  Same  —  Equity — (28  Ky.  Law  Rep.,  615.)     Hardwick  was 

awarded  >a  writ  of  possession  against  Smith,  his  tenant. 
K.  can  not  take  possession  of  the  property  from  Hard- 
wick's  tenant  and  then  enjoin  Hardwick  from  enforcing 
the  writ  of  possesion  which  had  obtained  against  the 
tenant.  If  the  gift  by  K.  to  his  daughter  was  void  he  may 
assert  his  right  to  the  land  in  a  proper  action.    Idem. . . .  77(5 

3.  Forcible  Entry  and  Detainer — Statute  of  Frauds — Appellant 

does  n<ot  show  himself  entitled  to  the  possession  of  the 
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premises  in  controversy.    His  contract  was  one  not  to  be 
performed  within  a  year,  was  not  In  writing  and  was  void. 
Moore  v.  Terrell  822 

LIBEL— 

1.  Actions  For — What  Petition  Should  Charge  —  PubIicati<Mi 

in  Newspaper — W'here  the  effect  at  a  publication  in  a  news- 
paper is  to  hold  a  person  up  to  contempt  and  ridicule,  H 
is  not  necessary  that  the  petition  in  an  action  seeking  dam- 
ages for  a  libelous  publication  should  allege  that  the  bring- 
ing of  a  suit  without  authority  was  unprofessional.  When 
the  article  coonplalned  of  charged  appellee  with  bring- 
ing an  unauthorized  euit,  the  libel  was  complete.  Regis- 
ter Newspaper  Co.  v.  Worten 840 

2.  Sanoe  —  Libelous  Character  of  Publicjition — A  publication 

referring  to  one  as  "the  lawyer,  a  fellow  with  a  license  to 
practice/'  and  containing  the  charge  that  such  person  is 
the  friend  and  cc-mpanion  of  cnmimale  is  libelous,  and  a 
demurrer  to  the  paragraph  of  the  petition  pleading  it  was 
properly    overruled.    Idem    840 

3.  Samie  —  Charge    in    Publication    That    Attorney   Solicited 

Business — The  fact  that  it  is  unprofessional  for  >a  lawyer 
to  solicit  business  Is  not  only  recognized  by  the  bar,  but 
by  the  public,  and  a  newspaper  publication  containing 
such  a  charge  is  libelous.    Idem  840 

4.  Pleading — Part  of  Publication  Pleided-^In  pleading  a  libel- 

ous publication,  it  is  only  necesaary  for  the  plaintiff  to  set 
out  that  part  of  publication  whloh  he  considers  libelous. 
He  makes  out  his  case  when  he  proves  the  publication 
of  the  libelous  matter.     Idem 840 

5.  Same — Instructions — ^After  setting  out  the  alleged  libelous 

articles,  the  jnstniotions  directed  the  Jury  to  find  against 
the  defendants  unless  they  believed  from  the  evidence 
that  all  of  said  publioation  were  true,  or  in  substance  true. 
He»ld — ^That  the  words  "or  in  substance  true,"  were  suffi- 
cient to  exdtide  from  the  consideration  of  the  jury  all 
immaterial  statements  of  fact  having  mo  real  bearing  upon 
the  case.  (Louisville  Press  Company  v.  Tennelly,  20  Ky. 
Law  Rep.,  1231.)     Idem 840 

LICENSE  TAXES— 

Hotels  —  Resttaurants  —  License  —  Tax  Required  — <  Changed 
From  "American  Plan"  to  "EJpropean  Plan" — Liability  to 
Double  Tax — ^Under  the  statute  requiring  first-class  hotels 
to  pay  a  license  of  |150  per  year,  aod  a  like  tax  on  all  res- 
taurants or  eating  houses  where  the  yearly  sales  amount  to 
$50,000,  the  fact  that  a  first-class  hotel  changed  its  plan  of 
serving  n^als  from  the  "American  Plan"  to  the  "Euro- 
pean Plian"  would  not  make  it  amen&ble  to  a  license  tax 
of  |150  for  the  hotel  and  separate  tax  of  $160  for  keep- 
ing a  restaurant,  where  all  the  meals  are  served  from  the 
same  table.    New  Gait  House  0>.  v.  City  of  Louisyille 869 

LIFE  INSURANCE— 

Suicide — ^Evidence — This  taction  was  upon  a  policy  or  insur- 
ance which  provided  that  if  insured  died  by  his  own  hand 
within  three  years,  whether  sane  or  insane,  it  should  be 
void.  Within  three  years  the  insured  took  his  life. 
Under  the  rule  announced  in  the  cases  referred  to  in  the 
opinion  herein,  it  is  held,  tbat,  under  a  policy  of  this  sort, 
there  may  be  a  recovery  although  the  Insured  took  bis 
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own  life,  if  at  the  time  lie  had  not  sufficient  mind  to  know- 
that  he  was  taking  his  iJfe,  and  the  evidence  brings  the 
case  wKhin  the  rule  abcxve  stated.    Modem  Woodmen  y. 
Neeley    768 

LOCAL  OPTION — See  Intoxicating  Liquors. 

MASTER  AND  SERVANT— 

1.  Injury  to  Serviant — Negligence  of  Master — Safe  Place   to 

Work — ^Verdict — ^New  Trial — ^Appeal — John  E.  Nolan,  in  a 
trial  before  a  Jury,  was  given  a  verdict  for  $1,085  damages 
for  personal  injuries  caused  by  tbe  negligence  of  his  em- 
ployer in  not  furnishing  him  a  safe  place  in  which  to 
worki.  The  trial  court  set  €Lside  the  verdict  and  granted 
defendant  a  new  trial  on  the  ground  that  the  verdict  was 
exceseive,  to  which  he  excepted  and  prayed  for  an  appeal. 
Before  the  second  trial,  he  died.  The  action  was  revived 
in  the  name  of  his  admdnistrator  and  on  the  second  trial, 
a  verdict  was  rendered  Tor  the  defendant.  This  appeal 
is  prosecuted  by  the  cuimdnirtrator  to  review  the  first  ver- 
dict and  Judgment  granting  the  defendant  a  new  trial. 
Nolan's  Adm'r  v.  Stand.  Sanitary  Mfg.  Co 745 

2.  Same — Excessive  Verdict — Burning  by  Molten  Metal — Crip- 

ple for  Life — 'Pain  «uid  Suffering — Lost  Time — Where,  on 
the  trial  of  an  action,  by  a  servant,  lagainst  his  master  for 
an  injury  caused  by  not  furnishing  him  a  safe  place  to 
work,  made  so  by  the  negligence  of  the  foreman,  in  caus- 
ing another  laborer  to  dig  a  trench  near  where  the  plain- 
tiff was  at  work,  in  doing  which  he  struck  a  ladle  contain- 
ing molten  metal,  which  the  plaintiff  was  carrying,  caus- 
ing it  to  splash  upon  his  leg  and  foot,  burning  both  se- 
verely, causing  him  great  suffering  and  pain  and  the  loss 
of  three  months  time  from  his  work,  and  making  him  a 
partial  cripple  for  life,  a  verdict  of  $1,085  was  not  exces- 
sive.   Idem    745 

3.  New  Trials — Discretion  In    Granting — Review  —  While  the 

circuit  court  has  a  broad  discretion  in  granting  new  trials, 
its  exercise  is  subject  to  review  and  where  It  is  made  man- 
ifest that  it  erred  in  the  exercise  of  such  discretion,  it  is 
the  duty  of  this  court  to  correct  the  error.  It  is  with 
great  reluctance  that  tEs  court  will  interfere  with  3,  ver- 
dict on  the  ground  that  it  is  excessive  and  the  circuit 
court  should  be  equally  reluctant  to  do  so.    Idem 746 

4.  Reversing  First  Judgment — Entry  of  First  Verdict  Ordered 

— ^Wherefore,  the  Judgment  is  reversed  and  cause  re- 
manded, with  directions  to  the  lower  court  to  set  aside 
the  last  verdict  and  Judgment  and  in  lieu  thereof  to  enter  of 
record  the  first  verdict  returned  by  the  Jury  and  enter 
Judgment  In  conformity  therewith.    Idem 745 

5.  Liability    of   Master — Where   the   master   directs    an    em^ 

ploye  to  enter  a  dangerous  place  to  work  and  the  employe 
complies  with  the  order  and  is  injured,  he  oan  recover 
from  the  master  unless  the  danger  was  so  obvious  and 
imminent  that  an  ordinarily  prudent  person  would  not 
have  undertaken  the  work  even  though  ordered  tOydo  so 
by  the  master.    I.  C.  Ry.  Co.  v.  Edmonds 933 

6.  Settlement  for  Injury— Tender — Rule  as  to  Tender  and  Set- 

tlement— Had  the  settlement  relied  on  by  appe^Hant  been 
for  appellee's  injuries,  he  would  not  have  be^i  permitted 

ind.  sept.  15 — 2 
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to  recover  in  tliis  axrtlon  for  damages  as  the  result  of  his 
injuries  except  €is  he  tendered  and  offered  to  return  the 
amount  paid  him  before  the  action,  but  this  rule  does  not 
Apply  to  a  settlement  which  only  includes  loss  of  time. 
Idem    •. 933 

[MEASURE  OF  DAMAGES— See  Eminent  Domain,  8. 

MISCONDUCT  OF  COUNSEL— See  Criminal  L»w,  13. 

MINES  AND  MININO— 

1.  Actions — Continuances — Correcting  Error  in  Name  of  Party 

— Where  the  real  defendant  to  an  action  is  before  the 
court,  a  verbal  error  in  the  nanue  of  the  defendant  and  cor- 
rection thereof,  whether  it  be  a  corporation  or  an  indi- 
vidual, will  not  of  Itself  be  grounds  for  a  continuance. 
Stem's  Coal  Co.  v.  Evans*  Adm'r 757 

2.  Foul  Air— (Death  of  Miner — Action  for  Damages — Evidence 

—  Competency  —  Statutory  Provision  —  Under  Kentucky 
Statutes,  section  2731,  providing  for  keeping  fresh  air  in. 
coal  mines,  on  the  trial  of  an  action  against  a  coal  com- 
pany for  damages  for  negligently  causing  the  death  of  a 
miner  by  reason  of  the  explosion  of  foul  air  therein,  evi- 
dence wae  competent,  that  a  fan  located  on  the  outside, 
near  the  mouth,  used  to  furnish  pure  and  fresh  air  in  the 
mine,  was  often,  before  the  explosion,  stopped  and  not  in 
running  order,  and  that  the  mine  boss  knew  of  this  condi- 
tion of  the  fan.    Idem  757 

3.  Same — ^This  statute   (section   2731),  and   every  statute  in- 

tended for  the  protetction  of  laborers  eng.iged  In  the  haz- 
ar(?ons  biiv'iness  of  coal  mining,  should  be  rigidly  enforced 
and  mine  owners  held  to  a  strict  accountability  in  the  per- 
formance of  these  statutory  duties.    Idem   757 

MUNICIPAL  CORPORATIONS— 

1.  Cities    Enacting    Ordinances — Constitutional    Requirements 

— Applicability — Kentucky  Constitution,  section  46,  requir- 
ing three  readings  of  a  bill  on  three  separate  days  in  each 
house  of  the  Legislature  before  its  passage,  and,  on  its 
final  passage,  to  receive  the  votes  of  at  least  two-fifths 
of  the  members  elected  to  each  house,  applies  only  to  an 
(act  of  the  State  Legislature,  and  is  not  applicable  to  an 
ordinance  enacted  by  a  city  council.  Cumb.  Tel'p  & 
Tel.  Co.  V.  City  of  Hickman 730 

2.  Telephone  Franchise — Granted  by  City  Council — ^Authority 

Conferred — A  franchise  to  operate  a  telephone  exchange 
in  a  city,  which  the  city  may  grant,  is  not  the  same  thing 
as  a  franchise  granted  by  the  State.  As  to  the  latter,  the 
right  to  exist  as  a  corporate  being,  to  exercise  eminent 
domain,  to  carry  on  a  business  of  a  quasi  public  nature 
which  is  conferrable  by  sovereignty  only,  may  be  said  to 
constitute  a  franchise,  but  none  of  these  rights  can  be 
given  by  a  municipal  corporation.    Idem  731 

3.  Franchise — Ordinance  Granting — Installing  Telephone— Va- 

lidity—Under  Kentucky  Statutes,  section  3636,  part  of 
charter  of  cities  of  the  fifth  class,  providing  that  no  ordi- 
nance granting  any  franchise  for  any  purpose  shall  be 
passed  by  the  city  council  on  the  day  of  its  introduction, 
nor  within  five  days  thereafter,  nor  at  any  other  than  a 
regular  meeting,  **an  ordinance  of  a  city  defining  a  fran- 
chise for  the  installing  of  a  telephone  therein,  providing 
for  competitive  bills  introduced  at  »a  regular  meeting  of 
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the  council  held  more  than  five  days  before  the  passage  of 
the  ordinance,  conferred  a  valid  franchise  on  the  bidder." 
Idem   731 

4.  Action — Relief  Demanded — ^Alternative  Prayer — Under  seo- 

tion  90,  Civil  Code,  providing  "if  no  defense  be  mode  the 
plaintiff  can  not  have  Judgment  for  any  relief  not  epecifl- 
cally  demanded/'  where,  in  an  action  by  a  city  against 
a  telephone  company  for  a  violation  of  its  franchise,  the 
city  asked  that  the  company  be  required  to  remove  its 
poles  and  wires  from  the  streets,  or  if  this  could  not  be 
done,  then  that  it  be  enjoined  from-  charging  its  customers 
more  than  the  amount  fixed  Jn  the  franchise,  the  defend- 
ant is  not  taken  unawares  if  it  confesses  the  petition 
when  the  court  decides  to  grant  either  alternative  of  the 
prayer.    Idem    731 

5.  Same — Action — ^Who  May  Sue — ^Remedy — ^In  an  action  by  a 

city  against  a  telephone  company  for  a  failure  to  comply 
with  its  contract  to  build  and  operate  a  telephone  therein, 
thereby  connecting  It  with  other  cities,  the  city  may  Bue 
for  the  enforcement  oif  the  contract  made  in  its  behalf, 
or  one  or  more  of  its  citizens  m'ay  sue,  but  the  remedy  at 
law  In  behalf  of  the  citizen  is  inadequate.  The  appro- 
priate remedy  was  an  action  for  its  specific  perform- 
ance.   Idem   731 

6.  Streets — Re-construction  Of — Injury  to  Person  in  Crossing 

Street — Damages — Appellee,  in  crossing  one  of  appellant's 
i^reets  stumbled  over  la  pile  of  brick  that  had  been  left 
following  the  re-construction  of  the  street,  injuring  her- 
self. It  was  a  bright,  sunshiny  day,  she  knew  the  bricks 
were  in  the  street  and  saw  them  as  she  attempted  to  cross 
it.  Upon  the  trial  for  damages  for  the  injury,  there 
s-hould  have  been  a  peremptory  instruction  directing  the 
Jury  to  find  for  the  city.     City  Glasgow  v.  Crisp  768 

7.  Same — ^While  it  is  true  tbat  persons  have  a  right  to  walk 

across  the  street  at  all  points  where  it  can  be  done  with 
safety,  no  one,  knowing  of  the  danger,  has  a  right  to 
wantonly  cast  himcelf  upon  it  and  then  demand  dam>ages 
for  the  injury  received  as  a  result  of  his  own  negligence. 
Idem   738 

8.  Streets — Grades  of — Damage  to  Property  by  Grading — A  lot 

owner  is  not  entitled  to  recover  from  'a  city  for  damage 
to  his  lot  because  of  the  original  grading  of  the  street, 
where  the  grade  has  not  theretofore  been  fixed.  The 
grade  of  the  streets  must  be  presumed  to  have  been 
taken  into  consideration  when  the  land  was  dedicated 
or  acquired  by  condemnation.  The  case  of  City  of  Owena- 
boro  V.  Hope,  33  Ky.  Law  Rep.,  ante,  is  conclusive  of  this 
question.     City  of  Owensboro  v.  Singleton   775 

9.  Sprinkling  Streets  —  Taxing  Abutting  Property  Therefor — 

Validity  of  City  Ordinance — The  question  for  considera- 
tion in  this  case  is,  has  the  General  Assembly  of  the  State 
the  power  to  enact  a  law  "giving  cities"  the  right  to 
adopt  ordinances  imposing  upon  property  abutting  on  the 
streets  and  public  places  of  the  city,  a  tax  based  upon  the 
frontage  of  property,  for  the  purpose  of  defraying  the 
cost  of  sprinkling  the  streets  and  public  places  upon 
which  the  property  abuts?  City  of  Owensboro  v. 
Sweeney    823 
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10.  Constitution  —  Limitations  —  Arbitrary     Power  —  Taxation 

Without  Corresponding  Benefit — ^Whlle  there  is  no  limita- 
tion in  the  Ccxnstitution,  upon  the  power  to  levy  Improve- 
ment taxes  nor  any  definition  of  what  an  "imiprovement 
tax"  is,  it  does  not  follow  from  this  that  the  Legislature 
is  so  absolutely  supreme  that  its  authority  can  not  be 
questioned.  Arbitrary  power  exists  nowihere  in  this  re- 
public. There  is  «a  line  at  which  the  power  to  tax  and 
take  for  special  assessments  must  stop,  and  in  this  char- 
acter of  assessments  we  may  safely  say  that  it  must  stop 
when  it  goes  beyond  real  and  substantial  benefits  to  the 
abutting  properly  distinct  from  those  enjoyed  by  the  pub- 
lic.   Id«m    823 

11.  Special  taxes  can  not  be  levied  unless  the  property  charged' 

receives  a  corresponding  physical,  material  and  substan- 
tial benefit  from  the  exaction,  upon  the  ground  that  it 
is  an  attempt  to  take  private  property  without  just  com- 
pensation in  violation  of  the-  Constitution,  and  we  iiold 
that  sprinkling  streets  does  not  confer  a  special  benefit 
upon  the  adjacent  property  in  the  sense  of  contributing 
to  its  value  and  hence  a  special  tax  for  this  purpose  can 
not  be  maintained.    Idem  823 

12.  a  city  ordinance  providing  for  the  sprinkling  of  streets,  at 

the  expense  of  abutting  lot  owners,  the  cost  being  mskde 
a  lien  upon  the  abutting  lots,  according  to  their  frontage 
on  the  street,  is  unconstitutional  and  void.  (City  of  Hen- 
derson V.  Sweeney,  decided  June  17,  1908.)  McCormick 
V.  City  of  Henderson    854 

13.  Second   Class   Cities — Superintendent   of   Streets — Appoint- 

ment of  Street  Overseer — Under  section  3118,  Kentucky 
Statutes,  part  of  charter  of  cities  of  the  second  class, 
authorizing  the  mayor  to  appoint  a  superintendent  of  pub- 
lic works,  subject  to  the  approval  of  the  board  of  alder- 
men providing  that  "he  can  not  undertake  any  Improve- 
ment or  perform  any  work  or  make  any  appointments 
until  said  work  and  improvements  ♦  ♦  ♦  and  the  num- 
ber and  compensation  of  the  employes  shall  have  been 
fixed  by  ordinance"  it  was  intended  to  confer  upon  the 
superintendent  the  right  to  appoint  the  employes  con- 
nected with  the  improvement  of  the  street,  subject  to 
the  approval  of  the  council.  But  while  this  discretion  is 
lodged  in  the  council  it  can  not  take  away  from  the 
superintendent  the  naming  of  the  persons  he  is  authorized 
to  employ  or  appoint.    Board  of  Aldermen  City  of  Coving- 

t  V.  City  of  Covington  ^^ 

14.  Towns   and   Cities — Street   Improvements  —  Apportionment 

Warrant  —  Assignment — -The  lot  owner  having  failed  to 
make  the  improvement  required  by  ordinance,  the  work 
was  let  to  James  Lillis.  In  this  action  by  the  city  against 
the  owner  to  enforce  the  lien,  he  defends  on  the  ground 
that  the  work  was  done  by  Bd.  Lillis  and  that  he  assigned 
the  apportionment  warrant  to  Collins  'and  that  the  title  dW 
not  pass.  Held — ^That  these  partfles  worked  togjether, 
sometimes  taking  contracts  in  the  name  of  one  and  then 
in  the  name  of  the  other,  tlie  city  discharged  a  debt  appel- 
lant owed  and  is  entitled  to  be  subrogated,  to  the  rli^ts 
of  the  person  to  whom  It  paid  the  money.  Nickels  v. 
City  of  Frankfort 918 
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16.  Ratification — The  fact  tliat  the  city  bad  become  the  owner 
of  the  claim  for  paving,  did  not  affect  the  power  of  the 
council  to  ratify  the  contract    Idem  918 

NATURAL  GAS— 

1.  Actions — Injunction  and  Danvages — Separate  Actions — ^Bar 

— ^While  an  action  for  injunctive  relief  and  for  damages 
may  be  joined,  they  are  separate  ^and  distinct  causes  of 
action  and  the  plaintiff  may  elect  to  prosecute  each  by  a 
iseparate  action,  and  the  fact  that  he  prosecuted  an  action 
for  an  injunction  does  not  bar  a  subsequent  action  for 
damages  resulting  from  the  injury  he  sought  to  enjoin. 
Louisville  Gas  Co.  v.  Ky.  Heating  Go 912 

2.  Rival  Companies — Owning  Adjacent  Territory — Damages  for 

Wasting  Gas  Supply — Appellee,  Kentucky  Heating  Com- 
pany, owned  a  natural  gas  well  in  Mieade  county  and  con- 
veyed its  product  In  pipes  to  Louisville  for  sale.  Appelr 
lant,  Louisville  Gas  Company,  manufactured  gas  in  Louis- 
viille  for  sale  therein  and  also  owned  a  gas  well  in  Meade 
county,  adj^acent  to  the  well  of  awellee.  Appellee,  in  an 
action  in  equity,  obtained  an  injunction  against  appellant 
from  wasting  the  Meade  county  gas  by  burning  it  in  a  pre- 
tended effort  tx>  make  lamp-black,  and  in  subsequent  action 
obtained  a  judgment  for  $60,000  in  damages  for  wasting  the 
gas  in  the  Meade  county  gas  territory  from  which  judg- 
ment this  appeal  is  prosecuted.  Held — That  the  burden 
was  on  the  appellee  to  make  out  its  cose,  and*  it  must  do  this 
by  evidence  other  than  the  finding  of  the  jury  in  the 
equity  case  which  was  inccim.petent  in  this  action.    Idem.  912 

3.  Same — Gas    Reservoir — Reservoir     of   Adjacent     Owners — 

Wasting  Gas  Supply — Measure  of  Damages  Recoverable 
— The  right  of  surface  owners  to  take  gas  from  subjacent 
fields  or  reseirvolrs  is  a  right  in  common.  There  is  no 
property  in  the  gas  until  it  is  taken.  The  right  of  owners 
of  the  surface  to  take  it  is  only  limited  by  its  being  taken 
for  a  lawful  purpose  and  in  a  reasonable  manner,  but  any 
unlawf^)il  exercise  of  this  right  which  results  in  injury  to 
the  n>a(tural  righit  of  any  other  tenant  in  common  is  an 
actional  wrong,  and  in  such  case  the  measure  of  damages 
is  the  difference  in  money  at  the  point  wihere  taken  be- 
tween the  value  of  the  natural  flow  of  the  gas  and  that  of 
{the  diminished  flow  directly  and  independently  of  aN  other 
causes  attributable  to  the  wrong.    Idem .912 

4.  Same — Punitive  Damages  —  When  Recoverable — ^In  an  ac- 

tion by  a  surface  owner  against  a  like  owner  for  damages 
for  w^isting  the  gas  under  their  common  territory  there 
can  be  no  recovery  for  punitive  damages  unless  it  is 
shown  that  the  defendant  willfully  wasted  the  gas  or 
acted  maliciously  with  a  design  to  injure  the  plaintiff's 
business,  in  wibich  case  punitive  damages  may  be  re- 
covered.    Idem ' 912 

5.  Same  —  Argument  to  Jury  —  Discretion  of  Counsel — In  an 

ordinary  acticn  no  argument  should  be  permitted  in  mak- 
ing the  opening  statement  to  the  jury  by  counsel,  but 
counsel  may,  with  propriety,  in  the  closing  argument,  dis- 
cuss such  facts  as  are  in  evidence  without  limit  or  re- 
striction 90  long  as  he  confines  himself  to  the  evidence 
and  its  application  to  the  law  as  given  by  the  court. 
Idem   912 
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NETW  TRIALS— See  Master  and  Servant,  3.  Page. 

OFFICE  AND  0FFICE3R— 

1.  Action  on  Bond  of  Town  Marshal — -Unlawful  Arrest — ^Neces- 

sary Parties — In  «an  action  on  the  official  bond  of  a  town 
imarshal  for  damages  for  an  unlawful  arrest,  tlie  town  is 
not  a  necessary  party  and  is  not  liable  for  the  wrongful 
acts  of  such  officer,  'and  can  not  protect  suoh  officer  by 
refusing  to  join  in  an  action  witb  and  for  the  benefit  of  a 
person  injured  by  the  wrongful  acts  of  its  officials.  Ck>m- 
mon-wealth,  For,  &c.  v.  Teel,  &c 741 

2.  Same — ^Necessary  Allegations — ^Penalty  Recoverable — ^In  an 

taction  on  the  official  bond  of  a  town  marshal  for  dam- 
ages for  an  unlawful  arrest  it  is  not  necessary  to  allege 
in  the  petition  tbat  the  city  council  had,  by  an  ordinance, 
fixed  a  penal  sum  to  be  named  in  tbe  bond,  for,  if  the 
plaintiff  recovers,  he  is  not  limited  by  the  amount  of  tbe 
penalty  named  in  the  bond.    Idem   741 

3.  Same — Approval  of  B(md  by  City  Council — In  an  action  on 

the  official  bond  of  a  town  marshal  for  damages  for  an 
unlawful  arrest,  the  petition  Is  not  demurrable  because 
it  fails  to  allege  that  the  bond  was  approved  by  the  dty 
council,  nor  is  it  demurrable  because  there  is  no  aver- 
ment that  the  plaintiff  had  not  committed  any  offense 
authorizing  his   arrest.    Idem    741 

4.  Damages  —  Recoverable    Against    Sureties  —  In  an  action 

against  a  town  marshal  and  his  sureties  on  his  official 
bond  for  damages  for  an  unlawful  arrest,  the  plaintiff 
should  not  be  permitted  to  recover  against  the  sureties 
anything  more  than  compensatory  damages.    Idem 741 

5.  Jailers— (Fees  Allowed — Ordinances  of  Second  Class  Cities 

— ^Diverting  Fees — ^Public  Policy — By  Kentucky  Statutes, 
section  3145,  part  of  charter  of  second  class  cities,  the 
compensation  of  jailers  of  such  cities  is  fixed  at  not  less 
than  11,500  nor  more  than  $2,500  per  annum. 
Section  1730,  Kenitucky  Statutes,  allows  certain 
compensation  for  dieting  prisoners  and  other  fees. 
By  an  ordinance  of  the  city  of  N.  (a  second 
class  city),  the  salary  of  the  |ailer  was  fixed  at  |1,800, 
payable  in  monthly  Installments,  and  provided  that  the 
jailer  shall  account  to  the  city  at  20  cents  per  day  for 
ench  prisoner  other  than  those  from  said  city.  Held — 
That  where  a  city  fixes  the  fees  of  a  jailer  for  more  than 
$1,500  the  jailer  miust  look  to  his  fees  for  the  sum  so 
fixed  in  excess  of  $1,500,  as  it  would  be  contrary  to  pub- 
lic policy  to  penmt  the  city  to  divert  to  its  own  use  the 
fees  allowed  for  taking  care  of  persons  other  than  its 
own.    City  Newport  v.  Ebert 820 

PARTNERSHIPS— See  Attorneys  at  Law,  1 — 

Notice  to  Partner— (32  Ky.  Law  Rep..  1078)— There  being 
no  evidence  that  M.  was  a  partner  of  O.  in  the  purchase 
of  the  timber  Involved  in  this  controversy,  that  part  of 
the  former  opinion  in  this  case  embodying  that  Idea,  Is 
withdrawn.  While  notice  to  one  partner  is  notice  to  the 
other  of  any  transaction  occurring  after  the  formation  of 
the  partnership,  It  appears  that  the  parties  were  not  part- 
ners at  the  time  O.  conveyed  the  timber.    Miller  v.  Jones.  848 
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1.  Long     Use — Presumption      of       Right — Where      a      pass- 

way  has  been  used  without  interruption  for  a  long 
number  of  years,  the  presumption  will  be  indulged  that 
its  use  is  a  matter  of  right.    McCauley  v.  Twyman,  &c 692 

2.  Same — Adjoining    Lands — Agreed    Pass  way — Long    Recog- 

nized— Effect — Where  two  brothers  owning  adjoining 
tracts  of  land,  in  order  to  straighten  their  lines,  made 
a  passway  between  them,  each  surrendering  to  the  other 
a  parcel  of  land  on  his  side  of  the  passway,  and  so  recog- 
nized the  passway  as  their  dividing  line  for  forty  years, 
such  passway  controls,  and  their  fences  should  be  adjusted 
accordingly.      Idem 692 

3.  Long  Use — Evidence  to  Establish — Burden  of  Proof — The 

law  is  now  well  settled  in  this  State  that,  where  the  use 
of  a  passway  extends  over  a  long  period  of  years,  very 
slight  evidence  will  be  sufficient  1;o  show  that  it  was  en- 
Joyed  as  a  matter  of  right,  and  when  the  proprietor  under- 
takes to  close  it  the  burden  is  on  him  to  show  that  the 
use  was  merely  permissive  and  not  a  claim  of  right.  Evans 
V.  Cook,  &c 788 

4.  Same — Obstruction — Erecting  Gates — Points  of  Entry  and 

Exit — Failure  to  Show — Statutory  Fine — Where  gates 
were  erected  across  a  passway  that  has  been  used  and 
claimed  as  a  matter  of  right  for  more  than  fifteen  years 
by  the  public,  the  burden  is  on  the  owner  of  the  land 
through  which  it  runs  to  show  that  they  were  erected  at 
the  points  where  it  enters  and  leaves  his  premises,  and 
failing  to  do  this  the  gates  are  an  obstruction,  for  which 
he  is  liable  to  a  fine  under  Kentucky  Statutes,  section 
4354.  Idem 788 

5.  Permissive   Use — Rights   Conferred — Where   the   use   of   a 

passway  is  merely  permissive  on  the  part  of  the  owner,  a 
privilege  extended  lO  his  neighoors  without  any  intention 
to  surrender  his  right  to  it,  or  purpose  on  their  part  to 
assert  claim,  and  no  act  or  conduct  by  either  indicating 
that  such  use  was  other  than  a  neighborly  act,  such  use, 
even  for  fifty  years,  would  not  confer  the  right  to  claim  it 
against  the  owner,  or  prohibit  him  from  closing  it.  Berea 
College  V.  Burnell,  &c 796 

6.  Presumption  of  Grant — The  unexplained  and  uninterrupted 

use  of  a  passway  for  a  long  number  of  years  carries  with 
it  the  presumption  of  a  grant,  and  the  burden  of  over- 
coming this  presumption  rests  upon  the  land  owner  to 
show  that  the  use  has  been  merely  permissive.  Goldberg, 
&c.  v.  Cleveland,  &c 953 

7.  Grant — ^Adverse  Use  Of — General  Use  of — The  general  use 

of  this  passway  by  the  traveling  public  for  more  than 
thirty  years  carries  with  it  the  presumption  of  a  grant 
and  the  continuous,  uninterrupted  and  adverse  use  by  ap- 
pellees ripened  into  a  right  of  which  they  can  not  be 
deprived.    Idem 953 

PRESUMPTIONS— See  Deeds  2. 

PRINCIPAL  AND  SURETY— See  Contracts  5. 

PUNITIVE  DAMAGES— See  Railroads  17. 

RAILROADS— 

1.  Duty  of  With  Reference  to  Its  Coaches,  Win- 
dows and  So  On — Falling  of  Window — Injury  to  Passen- 
ger— It  is  the  duy  of  railroad  companies  to  keep  their 
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coaches,  including  Its  windows  and  doors,  in  proper  condi- 
tion. The  question  as  to  the  falling  of  the  window  on  ap- 
pellee's hand  was  a  simple  one  of  fact,  submitted  to  the 
Jury  in  such  manner  that  they  could  not  mistake  the  law 
applicable  to  the  case.    C,  N.  O.  &  T.  P.  Ry.  Co.  v.  Lorton.  €S9 

2.  Continuance — Bill  of  Ehcceptions — The  record  does  npt  dis- 

close, except  the  affidavit  made  in  connection  with  the  mo- 
tion for  a  new  trial,  that  a  continuance  was  asked  because 
of  the  absence  of  a  witness,  therefore.  5t  can  not  be  said 
what  error  was  made  in  this  respect.  But  it  appears, that 
the  necessary  steps  to  procure  the  attendance  of  the  wit- 
ness were  not  taken.    Idem 689 

3.  Going    With    State    Guards    to    Inauguration — Volunteer — 

Illness  From  Filthy  Car — ^Action  for  Damages — Grounds 
for  Recovery — One  not  a  member  of  the  State  Guards  who 
volunteered  to  go  with  a  company  of  State  Guards  to  the 
inauguration  of  the  Governor  is  not  entitled  to  damages 
against  the  railroad  company  for  illness  alleged  to  have 
been  caused  by  being  compelled  to  ride  in  a  car  that  was 
not  properly  lighted  or  heated  or  not  furnished  with  drink- 
ing water  or  by  reason  of  the  noisome  and  filthy  condition 
of  the  car,  as  he  was  not  a  member  of  the  guards  he  had 
the  right  at  any  time  to  leave  the  car  and  go  into  another 
without  being  subjected  to  military  discipline  therefor.  L. 
&  N.  R.  R.  Co.  V.  Scalf 721 

4.  Action  Against — Improper   Remark   to  Jury  by  Counsel — 

The  objection  to  the  improper  remark  of  counsel  com- 
plained of  was  sustained  and  the  Jury  admonished  to  dis- 
regard it,  and  this  was  all  that  was  necessary  under  the 
circumstances.    L.,  H.  &  bt.  L.  Ry.  Co.,  &c.  v.  McDonald..  762 

5.  The  answer  of  the  Louisville  Railway  was  properly  per- 

mitted to  be  read  as  evidence  against  it.  Its  evidence  was 
not  rendered  incompetent  because  appellee's  counsel  sub- 
sequently took  the  position  that  no  blame  could  be  at- 
tached to  it.  (For  a  full  statement  of  the  facts  and  cir- 
stances  in  the  matter  of  the  collision  in  which  appellee 
was  injured,  see  31  Ky.  Law  Rep.,  617.)     Idem 762 

6.  Pleading — Private  Crossings — (L.  &  N.  R.  R.  Co.  v.  Emer- 

son, 30  Ky.  Law  Rep.,  1149,  for  the  facts  of  this  case.)  The 
provisions  of  the  Kentucky  Statutes,  relating  to  farm 
crossings,  did  not  have  the  effect  to  repeal  the  provision  in 
appellant's  charter  relating  to  such  crossings.  The  petition 
seems  sufficient  to  support  the  Judgment;  it  does  not  ap- 
pear that  any  demurrer  was  filed  to  it,  and  where  ob- 
jection is  made  that  a  private  statute  is  not  properly 
pleaded,  it  should  be  done  by  special  demurrer.  L.  &.  N. 
R.  R.  Co.  V.  Robbins 778 

7.  Railroads — Children   Stealing  Rides — Legal  Duty  of  Com- 

pany— ^Actional  Negligence — There  is  no  legal  duty  devolv- 
ing on  railroads  to  prevent  children  of  tender  years  from 
stealing  rides  by  Jumping  on  passing  trains  in  cities  or 
towns.  Where  there  is  no  legal  duty  there  can  be  no 
actional  negligence.  S war t wood  s  Gdn.  v.  L.  &.  N.  R.  R. 
Co.,    &c 785 

8.  Same — Trespassers — ^Duty  Owing  to  Company — All  persona 

who  venture  upon  a  railroad  train  unbidden  by  the  com- 
pany and  unknown  to  it,  do  so  at  their  own  peril,  and  as 
they  have  no  right,  the  company  owes  them  no  duty  in 
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such  cases.    This  rule  applies  without  respect  to  the  age 

or  condition  of  the  trespasser.    Idem 785 

9.  Invitation  to  Children  to  Play  on  Lot — Stealing  Rides — 
Proximate  Cause  of  Injury — The  fact  that  a  railroad  com- 
pany had  a  pile  of  sand  on  an  open  lot,  near  its  track, 
on  which  children  sometimes  played,  does  not  render  the 
company  liable  to  damages  in  an  action  by  a  child  who 
ran  from  the  sand  pile  and  Jumped  on  a  passing  train  to 
steal  a  ride  and  was  thereby  injured.  The  sand  pile  had 
no  connection  with  the  injury,  and  was  not  the  proximate 
cause  of  it.     Idem ^ 785 

10.  Volunteer — Riding    On    Freight    Train — Where    one    volun- 

tarily performs  services  upon  a  freight  train  on  which  he 
is  riding,  with  the  knowledge  of  the  conductor,  without 
having  paid  compensation,  he  can  not  be  considered  as  a 
passenger,  or  as  an  employe,  but  may  be  classed  as  a  vol- 
unteer.   Clarke  v.  L.  &.  N.  R.  R.  Co 717 

11.  Same — Injury   to   Volunteer — Performing   Services — Knowl- 

edge of  Engineer — Care  Required — Recovery — Wnere  a 
volunteer  riding  on  a  freight  train,  received  an  Injury  In 
attempting  to  couple  the  engine  to  the  cars,  with  the 
knowledge  of  the  engineer,  the  only  duty  the  servants  of 
the  company  owed  him  was  to  exercise  ordinary  care  to 
prevent  injuring  him,  and,  to  entitle  him  to  recover  dam- 
ages for  an  injury  so  incurred,  there  must  be  evidence  con- 
ducing to  show  that  the  engineer  failed  to  exercise  ordi- 
nary care  In  handling  hls' engine  at  the  time  he  was  In- 
jured.     Idem 797 

12.  Death  Caused  by  Collision  of  Trains — Action  Against  Both 

Railroads — ^Verdict  Against  One — Wrong  Name  Given  In 
Verdict — Judgment  Thereon — Validity — H.  D.  was  killed 
in  a  collision  between  the  trains  of  the  P.,  C,  C.  &  St. 
Louis  Ry.  Co.  and  the  L.  &.  N.  R.  R.  Co.  In  an  action 
by  his  administratrix  against  both  roads  the  Jury  returned 
the  following  verdict:  "We,  the  Jury,  find  a  verdict  for 
the  plaintiff  to  the  amount  of  ten  thousand  dollars,  and 
fix  the  blame  on  the  Pennsylvania  Railroad  Company." 
The  Pennsylvania  Railroad  Company  was  not  a  party  to 
the  action,  but  the  evidence  showed  that  the  defendant, 
P.,  C,  C.  &  St.  L.  Ry.  Co.,  though  a  separate  corpora- 
tion was  a  subsidiary  corporation  of  the  Pennsylvania 
Railroad  Company,  and  was,  on  the  trial,  called 
by  the  latter  name.  Held — That  the  lower 
court  properly  rendered  a  Judgment  on  the  verdict 
against  the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Co.,  sometimes  called  the  Pennsylvania  Railroad 
Company.  P.,  C,  C.  &  St.  L.  Ry.  Co.  v.  Darlington,  Adm*x.  818 

13.  Same — ^Verdict  of  Jury — ^Intent — Duty  of  Court  in   Ascertain- 

ing— The  intent  of  a  Jury  is  to  be  sought  in  the  language 
they  use  in  their  verdict  in  the  light  of  the  record,  and 
resort  may  be  had  to  the  pleadings  and  other  parts  of  the 
record  to  see  what  the  Jury  meant  by  their  verdict.  The 
court  is  at  liberty,  In  the  absence  of  a  stenographic  re- 
port, to  consult  his  recollection  of  the  evidence,  as  well 
as  the  file  of  the  court,  in  order  to  understand  what  the 
Jury  meant  by  their  verdict.    Iden 818 

14.  Action  Against  Two  Defendants — ^Verdict  as  to  One — ^Bffect 

as  to  the  Other — ^Where  two  defendants  are  sued  and  the 
Jury  returns  a  verdict  against  one  of  them  the  effect  of 
the  verdict  is  to  release  the  other.    Idem 81S 
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15.  Injury  to  Pedestrian  on  Track — Run  Over  by  Hand  Car — 

Evidence — Incompetency — On  the  trial  of  an  action 
against  a  railroad  for  damages  by  one  run  over  by  a  hand 
car,  while  walking  on  a  railroad  track,  evidence  that  the 
foreman  told  the  men  in  charge  of  the  hand  car  to  make  a 
quick  trip  was  incompetent  as  the  mere  direction  to  make 
a  quick  trip  is  not  evidence  of  excessive  speed.  L.  &  N.  R. 
R.  Co.  V.  Berry 850 

16.  Lookout     Duty — Incompetent    Men — Defective   Appliance — 

Wherever  a  lookout  duty  is  imposed,  the  further  duty  is 
imposed  to  have  the  train  properly  manned  and  properly 
equipped.  A  lookout  duty  would  avail  nothing,  if,  because 
of  incompetent  men  or  defective  machinery,  and  appli- 
ances, the  train  or  car  could  not  be  stopped.    Idem 8S0 

17.  Same — Punitive    Damages — Erroneous   Instructions — In   an 

action  for  damages  by  one  injured  by  being  run  over  by 
a  hand-car  while  walking  on  a  railroad  track,  the  instruc- 
tions were  erroneous  that  did  not  impose  on  the  plaintiff 
the  duty  of  exercising  ordinary  care  for  his  own  safety, 
and  an  instruction  authorizing  punitive  damages  is  errone- 
ous where  there  was  no  evidence  tending  to  show  gross 
negligence  in  the  railroad  company's  employes.    Idem 851 

18.  Obstructing    Public    Highways — Piling    Freight    Therein — 

Frightening  Horse  in  Buggy — ^Injury  to  Occupant — Dam- 
ages Recoverable — ^A  pile  of  sixty  sacks  of  ship  stuff  out 
on  a  pike  is  calculated  to  frighten  a  horse,  and  where  a 
railroad  company  received  and  piled  up  sixty  sacks  of  ship 
stuff  at  a  flag  station,  where  it  had  no  depot,  extending  the 
pile  out  to  the  center  of  the  pike,  at  which  a  horse,  in  a 
buggy,  took  fright,  throwing  out  and  injuring  the  occupant, 
the  company  was  properly  held  to  be  liable  in  damages 
for  the  injury  inflicted.    L.  &  N.  R.  R.  Co.  v.  Blackaby...  88S 

19.  Collision  of  Trains — Injury  to  Flagman — Negligence  of  Com- 

pany— Contributory  Negligence  of  Employe — A  caboose  on 
a  work  train  is  the  proper  place  for  the  flagman  of  such 
train  to  ride.  Where  a  work  train  which  was  loaded  with 
railroad  track  rails,  was  run  into  by  a  freight  train,  it  was 
not  negligence  of  the  flagman  to  jump  off  from  the  rear 
end  of  the  caboose  and  the  fact  that  he  was  injured  by  the 
loose  rails  on  the  flat  car  being  driven  against  him  in  at- 
tempting to  escape  from  the  caboose  did  not  make  him 
guilty  of  contributory  negligence  preventing  his  recovery 
for  damages  against  the  railroad  company  whose  negli- 
gence had  placed  him  in  peril.    I.  C.  R.  R.  Co.  v.  Vaughan.  906 

20.  Same — Evidence — Resumption  of  Work — Discharge — Cause 

— ^In  an  action  by  a  flagman  for  damages  for  an  injury  in 
a  collision  of  trains  where  he  testified  that  he  re- 
resumed  work  for  the  company  after  he  had  partially 
recovered  from  his  injury  but  was  discharged  because 
of  his  inability  to  work  on  account  of  his  injury,  it  was 
competent  for  the  company  to  prove  that  he  was  dis- 
charged for  inebriety  and  not  for  inability  to  labor  other- 
wise.    Idem    906 

21.  Same — Evidence — Contract     of     Settlement — Meaning — ^In- 

structions to  Jury — Where,  in  an  action  by  an  employe 
against  a  railroad  company  for  damages  for  an  injury,  a 
written  contract  was  introduced  in  evidence,  purporting 
to  be  a  complete  settlement  of  plaintiff's  entire  claim,  the 
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court  should  have  told  the  jury  that  such  a  writing  alone 
must  be  looked  to  for  the  meaning  of  the  parties,  if  an 
intent  may  be  gathered  from  its  terms;  and  its  intent  is 
governed  solely  by  the  law  and  not  at  all  by  the  mental 
consideration  of  one  of  the  parties  to  it;  there  being  no 
plea  of  mistake.     Idem 906 

22.  Same — Accepting     Compensation — Tender      Before     Suit — 

Where,  in  an  action  for  damages  by  an  employe,  against 
the  railroad  company,  a  written  compromise  of  settle- 
ment was  pleaded  by  the  company  for  the  entire 
claim  which  the  plaintiff  claims  was  intended  for 
and  was  accepted  by  him  solely  for  his  lost  time  caused 
thereby,  he  was  not  required  to  tender  back  the  money 
he  claims  was  paid  for  lost  time,  but  if  he  recovers  in  his 
^ctlon  he  should  be  required  to  account  for  the  money  he 
received.     Idem    906 

23.  Evidence — Pleadings      of      Adverse     party — Competency — 

Where  there  is  no  admission  of  fact  in  the  pleadings  of 
the  defendant  against  its  interest,  they  were  not  compe- 
tent to  be  read  on  the  trial  as  evidence  for  the  plaintiff. 
Idem 906 

24.  Carriers — Principal    and   Agent — Contracts — The    principal 

who  accepts  the  benefit  of  a  contract  made  for  himself 
by  his  agent  not  only  ratifies  the  action  of  the  agent,  but 
the  ratification  relates  back  to  the  beginning,  and  it  has 
been  held  by  this  court,  in  a  number  of  cases,  that  the  sec- 
ond carrier,  when  it  accepts  stock  from  the  initial  carrier, 
is  bound  by  the  contract  made  with  it.  Richardson  v.  L.  & 
N.  R.  R.  Co 916 

25.  Limitation — The    plea  of    limitation  can  not  be  sustained 

because  the  contract  was  in  writing  and  within  the  mean^ 
ing  of  section  2514,  Kentucky  Statutes.    Idem 916 

26.  Injury    to    Person    Crossing    Track — Gross     Negligence — 

There  can  be  no  recovery  by  appellant  in  this  action  for 
the  death  of  his  decedent  for  the  reason  that  deceased 
was  injured  at  a  place  where  she  had  no  right  to  be,  and 
where  the  railroad  company  was  not  required  to  antici- 
pate that  any  one  might  be  between  the  cars.  The  act 
of  deceased  in  attempting  to  pass  between  the  cars  was 
one  of  gross  negligence.  Bracket's  Adm'r  v.  L.  &  N.  R. 
R.  Co 921 

27.  Duty  of  Railroad  Company — Presence  of  Persons  About  Sta- 

tions— ^While  it  is  the  duty  of  the  railroad  companies  to 
anticipate  the  presence  of  persons  about  their  stations 
when  a  train  is  arriving,  and  to  use  ordinary  care  for  their 
safety,  this  rule  does  not  extend  to  persons  who  pass  be- 
tween cars  where  no  Invitation  has  been  held  out  for  them 
to  do  so.    Idem 921 

28.  Action  against  For  Damages — Shipment  of  Goods — ^Injury 

To — Defective  Car — In  this  action  against  appellant  for 
damages  to  appellee's  goods  which  it  is  alleged  appellant 
transported  to  it  in  such  defective  car  as  that  they  were 
damaged,  appellant  sought  to  avoid  liability  on  the  ground 
that  It  did  not  know  of  the  condition  of  the  car,  but  that 
the  shipper  of  the  goods  did,  and  that  appellant  had  no 
right  or  power  to  Inspect  the  car.  Held — That  a  de- 
murrer was  properly  sustained  to  this  plea.  A  railroad,  as 
a  common  carrier,  Is  an  Insurer  of  goods  entrusted  to  it 
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•  for  transportation  and  must  provide  proper  cars.  The 
owner  of  the  goods  is  not  required  to  see  that  the  cars  are 
suitable  or  safe.  He  is  required  to  show  the  loss  of  his 
goods.  C,  C,  C.  &  St.  L.  Ry.  Co.  v.  Louisville  Tin  & 
Stove   Co 924 

RECEIVERS — See  Attorneys-at-Law,  2. 

SCHOOLS  AND  SCHOOL  DISTRICTS— 

1.  Levy  of  Taxes  to  BuUd  Schoolhouse — Power  of  Trustees — 

Any  indebtedness  In  excess  of  the  income  and  revenue 
for  any  year  is  void  under  section  157,  Constiution,  but 
the  county  superintendent,  having  made  the  levy  to  build 
the  schoolhouse,  the  trustees  of  the  school  district  had 
the  right  to  make  the  levy  and  allow  the  fund  to  accu- 
mulate unjtil  it  amounted  to  a  srutflcient  sum  to  warrant 
them  in  undertaking  the  building  of  the  schoolhouse. 
They  had  a  right  to  make  a  levy  in  1903,  anotner  in  1904. 
and  then  wait  imtiJi  1905  to  make  another  levy  to  build 
the  schoolhouse.    Trustees,  &c.  v.  Cummins,  &c 739 

2.  Graded  Common  Schools — District  Established  for  Seventeen 

years — County  Superintendent — Refusal  of  Pro  Rata  to 
District — Where  a  graded  school  district  has  been  esitab- 
lished  and  recognized  for  seventeen  years  as  such  with- 
out question,  either  by  the  State  or  county  otficials,  or 
others,  the  county  superintendent  of  schools  can  not  re- 
fuse to  pay  over  to  the  treasurer  of  such  schoc^  district 
the  pro  rata  to  it  from  the  common  school  fund,  on  the 
ground  of  an  alleged  defect  in  the  election  proceedings  by 
which  such  district  was  established  as  a  graded  schooL 
McDonald,  &c.  v.  Parker,  &c 805 

S.  Same — 'Employing  Teachers  Without  Certificates — Gratuitous 
Services — ^A  college  known  as  Union  College,  which  be- 
longed to  the  Miethodist  church,  was  burned,  near  Bar- 
bourvirie,  in  August,  1906.  Th-e  professors  of  said  col- 
lege (including  two  young  lady  teachers,  who  had  no 
certificates  of  qualification  and  who  made  no  charge  for 
their  services),  were  employed  by  the  trustees  of  a  grad- 
ed common  school  district  to  teach  said  district  school 
for  the  year  1906.  Held — That  while  the  statute  forbids 
ihe  employment,  as  teachers  in  the  common  schools,  of 
perscns  who  do  not  hold  certificates  showing  them  com- 
petent to  teach,  it  does  not  forbid  the  irustees  from  ac- 
cepting the  aid  of  teachers  whose  services  are  given 
gratuitously.     Idem 805 

4.  Same — Employing  Teachers  from  DenominatiDnal  College — 
Constitutional  Inhibition — Where  a  denominational  col- 
lege was  destroyed  by  fire,  the  fact  tlhat  the  trustees  of  a 
graded  common  school  district  employed  the  faculty  of 
said  college  to  teach  its  school  for  that  year,  is  not  a  vio- 
lation of  section  189,  of  the  Constitution,  forbMding  **ihe 
appropriation  of  any  fund  raised  or  levied  for  educational 
purposes  to  be  used  by  or  in<  aid  of  any  church,  sectarian 
or  denominational  school,"  the  said  teachers  at  the  time 
having  no  connection  with  the  burned  college.  Idem...  805 
SPECIAL    COUNSEL— 

1.  Employment  by  Governor — Assistant  County  Attorney — ^Re- 
fusal of  Commonwealth  Attorney  to  Act — Corapensaiion 
Recoverable — Section  118,  Kentucky  Statutes,  provides 
that  the  Governor  may  empiloy  counsel  to  assist  the  Com- 
monwealth's attorney  in  civil  cases,  the  fees  to  be  paid 
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oat  of  the  State  Treasury,  upon  a  voucher  signed  by  the 
Governor.  Section  127  provides  that,  in  the  absence  of  the 
Commonwealth's  attorney,  the  county  attorney  shall  attend 
to  all  of  the  Conunonrwealth's  busln-ess  In  circuit  court. 
Where,  upon  the  application  of  many  good  citizens  of  the 
city,  the  Governor  was  urged  to  enforce  the  Sunday  clos- 
ing law  in  the  city  of  Louisville,  he  callled  upon  (he  Com- 
noonwealth's  attorney  to  enforce  the  law,  who  declined  to 
do  so  and  the  county  attorney  offered  to  do  so  with  the 
assistance  of  employed  counsel,  the  Governor  had  a  right 
to  employ  a  competent  attorney  to  assist  the  county  attor- 
ney in  enforcing  said  law,  and  agree,  with  him  for  com*- 
pensation  therefor.     James,  Auditor  v.  Helm 871 

2.  Enforcement  of  Law — ^Duty  of  Governor — It  is  the  policy  of 

the  Commonwealth  to  see  that  the  laws  aie  enforced 
and  this  is  the  proper  duty  of  the  executive  who  acts 
through  officials  subordinate  to  ihimself .  Idem 872 

3.  Same — The  primary  object  of  the  statute  in  authorizing  spe- 

cial oounse-l  is  to  see  that  the  State's  interests  are  proiv 
erly  looked  after,  and  in  the  management  of  the  Staite's 
civil  suits,  the  county  attorney.  In  the  absence  of  the 
Commonwealth's  attorney,  is  clothed  with  all  his  author- 
ity, and  to  say  that  the  Governor  can  employ  special  couai- 
sel  to  assist  the  latter  and  not  the  former,  woufld  place 
it  in  the  power  of  the  Commonwealth's  attorney.  In  declin- 
ing to  act,  to  prevent  the  employment  of  special  counsel, 
no  matter  how  urgent  the  need  therefor  might  be.    Idem.  872 

4.  Public     Offenses — Statutory     Provisions — Construction — Sec- 

tion 11,  of  the  Criminal  Code,  provides  that  "public  of- 
fenses of  which  the  only  punishment  is  a  fine,  may  be 
prosecuted  by  a  penal  action  in  the  name  of  the  Com- 
monwealth. •  •  ♦  which  trials  are  regulated  by  the 
Code  of  Practice  in  civifl  actions."  Section  118,  Kentucky 
Statutes,  expressly  authorizes  the  employment  of  count- 
ael  In  civil  actions.  Where  a  statute  is  capable  of  two 
constructions,  one  of  which  is  calculated  to  defeat  the 
ends  of  justice  and  the  other  would  be  in  furtherance 
thereof,  the  latter  wIW  be  adopted.     Idem 872 

5.  Question  Involved — The  importance  of  litigation  to  the  State 

can  not  be  measured  by  the  amoimt  involved  in  the  con- 
troversy; especially  is  this  true  where  the  State  is  fight- 
ing to  enforce  a  principle  rather  than  making  an  effort 
to   recover   money.    Idem 872 

6.  Action  for  Penalty — Civil    Code    Controls — In    a    proceeding 

where  a  penalty  only  is  sought  to  be  recovered,  the  ac- 
tion Is  civil  and  is  tried  according  to  the  Civil  Code,  al- 
though no  answer,  other  than  the  plea  of  "not  guilty," 
is  required  of  the  defendant.     Idem 872 

7.  Commonwealth — Anomalous   Position — Enforcing    Law — Civil 

ActiKms — ^The  Commonwealth  in  this  case  occupies  an 
anonxalous  position.  She  elected  to  proceed  against  the 
violators  of  the  Sunday  closing  law,  by  civil  suits,  and 
the  Governor,  believing  that  the  best  interests  of  the 
State  demanded  that  special  counsel  be  employed  to  as- 
sist in  their  prosecution,  arranged  with  appellee  to  renr 
der  the  Commonwealth  certain  service.  Under  his  em- 
ployment be  rendered  valuable  service.  Now,  when  he 
asks  for  hie  compensation,  he  is  met  with  the  answer 
that,  although  he  was  employed  to  bring  civil  suits  and 
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did  so,  that  the  suits  were  not  in  fact  civil.  In  our  opin- 
ion, the  suits  instituted  by  appellee  were  civil  suits  and 
the  Governor  acted  within  the  scope  of  his  authority  un- 
der section  118,  of  the  Kentucky  Statutes,  and  the  judg- 
ment of  the  lower  court  enforcing  the  contract  is  affirmed. 
Idem 872 

SPECIAL  JUDGES — See  Judgments. 

STATE  TREASURY- 

1.  Commonwealth — Action  by    Attorney    General  to  Recover 

Money  Improperly  Paid  Out  of  Treasury — The  Attorney 
General  is  authorized  to  maintain  an  action  to  recover 
money  improperly  paid  out  of  the  treasury.  One  obtaining 
money  from  the  treasury  to  which  he  is  not  enlirled,  is  re- 
quired by  law  to  pay  it  back,  and  this  obligation  may  be. 
enforced  in  an  action  by  the  State.  (20  Ky.  Law  Rep., 
1893.)     Commonwealth,  on  Relation,  &c.  v.  Bacon,  &c 933 

2.  Principal  and  Surety — Extent  to  Which  Surety  is  Bound — 

A  surety  is  not  bound  beyond  the  letter  of  his  covenant. 
The  sureties  in  the  bond  herein  did  not  undertake  that 
they  would  be  responsible  for  any  money  collected  by 
the  principal  from  the  State  above  what  he  was  entitled 
to  receive,  and  there  is  nothing  in  the  bond  to  apprise  the 
sureties  that  any  such  liability  was  sought  to  be  Imposed 
upon  them.     Idem   .' 93o 

3.  Attorney  and  Client — ^An  attorney  who  asks  that  his  client's 

claim  be  allowed,  is  not  responsible  for  the  amount  al- 
lowed if  it  shall  afterwards  turn  out  that  more  was  paid 
than  due,  and  in  this  case  the  fact  that  the  attorney  was 
on  the  bond  of  his  client  does  not  change  the  rule.    Idem.  935 

4.  Sureties — The  liability  of  a  surety  must  be  measured  by 

the  terms  of  his  contract.  The  terms  of  the  contract 
herein  for  public  printing  were  not  violated,  and  the  sure- 
ties are,  therefore,  not  liable  for  the  excessive  amount  the 
principal  succeeded  in  collecting  from  the  State.  He  col- 
lected the  money  as  the  result  of  his  own  fraud,  and  is 

alone  responsible  for  it.     Idem ?^ 

STREET  RAILROADS— 

1.  Personal  Injury — Collision  of  Wagon  With  Street  Car — In- 

Jury  to  Boy  Assisting  Driver — Question  of  Fellow-ser- 
vants— Where  a  boy,  assisting  the  driver  of  an  ice  wagon 
in  delivering  ice,  was  injured  by  a  collision  with  a  street 
car,  the  boy  and  driver  of  the  wagon,  though  fellow-ser- 
vants of  the  ice  company,  sustained  no  such  relation  to 
each  other  as  that  the  negligence  of  the  driver  should  be 
imputed  to  the  boy  in  an  action  by  the  boy  against  the 
street  car  company  for  damages  in  causing  his  injury. 
Paducah  Traction  Co.  v.  Sine,  &c 73 

2.  Same — Care  Required  to  Avoid  Collision — It  Is  the  duty  of 

of  one  driving  or  riding  in  an  ice  wagon,  on  a  street  to  ex- 
ercise ordinary  care  in  approaching  a  crossing  on  which  a 
street  car  line  is  running  to  avoid  a  collision,  and  while  the 
street  railway  company  is  entitled  to  the  free  passage  of 
its  cars  it  is  also  its  duty  to  use  ordinary  care  to  discover 
the  approach  of  a  wagon  to  its  track  and  avoid  injuring 
it  or  the  persons  in  it.   Idem TS- 

3.  Negligence    of    Driver — Concurring    Negligence    of     Street 

Car  Company — IT  the  boy's  injuries  were  caused  wholly 
by  the  negligence  of  the  driver  of  the  wagon,  no  right  of 
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recovery  exists  against  the  street  car  company,  but  if  they 
resulted  from  the  Joint  or  concurring  negligence  of  the 
company  and  the  driver,  both  are  liable  and  a  recovery 

may  be  had  against  either.     Idem 793 

4.  Duty  of  Motorman — Failure  to  Use  Ordinary  Care — ^If  the 
motorman  of  the  street  car,  notwithstanding  the  negli- 
gence of  the  driver  of  the  wagon,  by  the  use  of  ordinary 
care,  could  have  stopped  the  car  in  time  to  have  pre- 
vented the  collision  and  failed  to  do  so,  such  failure 
constituted  negligence  for  which  the  company  was  liable 
to  the  boy  in  an  action  for  damages,  and  this  would  be 
true  whether  the  motorman's  failure  to  stop  the  car  was 
caused  by  his  running  it  too  fast,  or  by  not  maintaining  a 

lookout  ahead  of  his  moving  car.    Idem 793 

6.  Instructions  After  Closing  Argument — The  giving  of  an  ad- 
ditional instruction  to  the  Jury,  after  the  conclusion  of 
the  argument,  while  not  proper  practice,  yet  where  a 
proper  instruction  was  given,  after  the  argument,  which 
it  would  have  been  error  to  have  omitted,  the  giving  of 
the  instruction  was  not  a  reversible  error,  especially 
where  neither  counsel  asked  to  make  an  additional  argu- 
ment.   Idem  793 

SURETIES — See  Bills  and  Notes;  Office  and  Officer,  4. 

TAXATION— 

1.  Taxation — Tax  on  Dogs — Act  Regulating  Sheep  Industry  by 

Taxing  Dogs — The  act  of  the  Kentucky  Legislature,  ap- 
proved March  1, 1906,  entitled  "An  act  to  promote  the  sheep 
industry  and  to  provide  a  tax  on  dogs,"  means  that  it  is  an 
act  to  promote  the  sheep  industry  by  providing  a  tax  on 
dogs,  and  is,  therefore,  not  inimical  to  section  51,  of  the 
Constitution,  providing  that  no  "law  enacted  by  the  Gen- 
eral Assembly  shall  relate  to  more  than  one  subject,  and 
that  shall  be  expressed  in  its  title."  McGlone,  Sheriff  v. 
Womack,  &c 811 

2.  Same — Statute — Police        Regulation — Remuneration       for 

Sheep  Killed  by  Dogs — The  act  is  not  a  revenue  statute, 
but  is  a  police  regulation,  in  that  its  object  is  to  remuner- 
ate the  owner  of  the  sheep  for  any  losses  they  may  suffer 
by  the  killing  of  their  sheep  by  dogs,  and  the  license  im- 
posed was  intended  to  be  a  regulation  of  dogs  and  in  this 
way  to  promote  the  sheep  industry.    Idem 811 

3.  Ownership  of  Dogs — Legislature — Regulation — Dogs  are  an 

appropriate  subject  of  regulation  under  the  police  power  of 
the  State.    It  is  within  the  power  of  the  Legislature  to 
prohibit  their  ownership  entirely  and  to  provide,  where 
their  ownership  is  allowed,  any  regulation  which  the  legis- 
lative discretion  may  impose.  Idem  811 

4.  Special  Privileges — Public  Services — The  statute  does  not 

confer  any  special  privileges  on  the  owners  of  sheep,  but 
merely  protects  these  owners  from  the  destruction  of  their 
propery  by  dogs,  and,  therefore,  it  is  not  inimical  to  sec- 
tion 3,  of  the  Bill  of  Rights,  forbidding  the  grant  of  ex- 
clusive privileges  to  any  man,  or  set  of  men,  except  in 

consideration  of  public  services.    Idem 811 

TELEGRAMS— 

1.  Failure  to  Deliver — Breach  of  Contract — ^Where  a  telegram 
is  delivered  to  a  telegraph  company  and  the  price  for 
transmission  paid,  a  contract  is  entered  Into  between  the 
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sender  and  the  company  for  a  delivery  of  the  message 
within  a  reasonable  time,  and  for  a  failure  to  do  so  the 
company  is  liahle  for  a  breach  of  the  contract.    Western 
Union  Telegraph  Co.  v.  Witt 6S5 

2.  Same — Action    for   Breach   of   Contract — Limitation — Dam- 

ages for  the  failure  to  deliver  a  telegram  are  not  an  injury 
to  the  person  in  the  meaning  of  Kentucky  Statutes,  sec- 
tion 2516,  requiring  an  action  for  an  injury  to  the  person 
to  be  brought  within  a  year  next  after  the  cause  of  action 
accrued,  but  are  recoverable  under  section  2515,  providing 
that  an  action  upon  a  contract  •  *  •  shall  be  commenced 
within  five  years  next  after  the  cause  of  action  accrued. 
Idem    €S^ 

3.  Measure  of  Damages — The  measure  of  damages  recoverable 

for  a  breach  of  contract  in  failing  to  deliver  a  telegram 
such  as  flow  directly  from  the  breach  and  they  may  be 
to  the  feelings  as  well  as  to  the  property.    Idem 685 

4.  Same — Duty  of    Plaintiff — Effort    to    Minimize    Damages — 

Where  one  receives  a  delayed  telegram  announcing  the 
death  of  a  sister  whose  funeral  he  desires  to  attend,  he 
should  use  all  reasonable  means  to  minimize  the  damages 
for  the  delay.  He  can  not  stand  idly  by  and  permit  the 
damages  to  increase  and  then  hold  the  wrongdoer  liable 
for  the  loss  which  he  might  reasonably  have  prevented. 
Idem    €S( 

VERDICTS— See  Appeals,  1,  2,  7;   Railroads.  13. 

WILLS— 

1.  Devise  by  Husband  to  Wife — ^Estate  Devised — Construction — 
A  husband  by  his  will  provided  that  "after  my  death,  when 
all  my  debts  are  paid,  I  give  and  bequeath  to  my  beloved 
wife,  Catherine  Ze(Uer,  all  my  personal,  mixed  and  real 
estate  of  which  I  may  be  possessed  at  the  time  of  my 
death  for  her  sole  use  and  benefit,  to  use  tihe  same  for 
her  and  her  children  as  she  may  see  proper."  Held — That 
the  will  gives  the  testator's  wife  the  entire  estate  abso- 
luteiy.  The  words  "to  use  the  same  for  her  and  her  chil- 
dren as  she  may  see  proper,"  do  not  restrict  the  widoiw's 
'interest  to  a  life  estate  in  the  property  devliited,  or  con- 
stitute a  limitation  over.     Schneiderhaus,  (xd'n  v.  Zeller, 

&c 6$^4 

2.  Recitals — Disposition  of  Entire  Estate — Testator  devised  {U 
his  house  and  lot  to  his  wife  for  life  and  at  her  death  to 
descend  to  his  three  daughters  Jointly,  or,  in  case  of  the 
death  of  any  without  issue,  to  the  smVivor.  (2)  AutJior- 
Ized  his  executor  to  convert  Into  money  any  property,  real 
or  personal,  which  he  owned,  and  divide  one-ftfth  of  a 
$2,000  life  policy  to  his  granddaughter  and  to  hold  the 
same  until  she  m>arries,  or,  in  case  of  'her  death,  to  go  to 
his  other  heirs.  (3)  The  executors  were  empowered  to 
selU  all  his  real  estate,  and  his  wife  to  have  all  the  house- 
hold furniture.  (4)  That  his  wife  and  three  daughrters 
shall  share  equally  in  the  distribution  of  his  estate  after 
the  bequests  made  are  complied  with.  Held — That,  by  the 
will,  testator  disposed  of  all  his  estate.    Thom?is'  Ex'or  v. 

Thomas^  Gd'n,  &c 7©^ 

8.  Same — Reasonable  Presumption — The  natural  and  reasonable 
presumption  is  that  wheoi  a  will  is  made  the  testator  in- 
tends to  dispose  of  his  whole  estate,  which  presomption  is 
overcome  only  where  the  intention  to  do  otherwise  is 
plain  and  unambiguous,  or  is  necessarily  implied.  Idem..  700 
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WILtLS— Continued—  Page. 
4^.  Benevolences — Funds  Set  Apart  To — Obect  to  Which  It 
Should  Be  Applied  Ceasing,  to  Exist — ^The  association 
having  long  since  ceased  to  exist,  viz:  in  1858,  the  fund 
sought  to  be  set  apart  to  its  use  can  mot  be  reached  by 
the  appellants  who  claim  to  be  survivors  ot  it.  Testator 
intended  to  make  some  provision  for  a  volunteer  fire 
association  and  it  ceasing  to  exist,  his  executors  merged 
the  fund  intended  for  it  in  an  object  of  charity,  to  which 
he  had  bequeathed  the  great  bulk  of  his  estate,  and  the 
refusal  of  the  chancellor  to  disturb '  it  after  the  great 
length  of  time  the  latter  institution  had  had  ooiiilrol  ovef 
it,  it  will  not  be  disturbed.  Johnson  v.  Cook  Ben.  Insti- 
tute  : 772 

5.  Letter   of  Father   to   Daughter — ^Anticipatilon  of  Death-r-Pro- 

bation  as  Will — A  letter  written  in  jail  by  a  prisoner  who 
was  under  sentence  to  be  hanged,  to  his  four  daughters, 
three  days, before  his  execurtion,  in  which  he  said  that  he 
"wanted  to'  make  a  deed  to  two  of  them  (naming  them) 
to  a  certain  house  and  Ibt  because  they  had'  attended  to 
their  mother  so  good,"  was  properly  admittetl  lo  pnoba/te 
as  the  will  of  the  deceased  father.  Mila^^,  &c..v.  Stanley, 
&c : . . : 783 

6.  Testamentary  Paper — Situation  and  Intention  of  l^laker — -I^ 

determining  whether  a  paper  is  testamentary  or  not  the 
court  will  look  not  only  at  the  language  of'  the  IdBtru- 
ment,  but  at  the  situation  of  the  maker  and  at  his  inten- 
tion.    Idem .,;....  783 

7.  Dying  Without  Issue — ^The  devlae  to  Mrs.  S.  being' to  her  for 

life,  and  at  her  death  to  her  children,  und  having. none, 
that  the  land  should  revert  to  testator's  children,  the 
chaojcellor  correctly  held  that,  upon  the  death  of  the 
devisee,  the  property  so  conveyed  her  by  the  will,  i>assed 
to  her  surviving  brother  and  sisters,  no  children  having 

been  born  to  her.    Golladay  v.  Thomas,  &c 829 

8.  Same — Under  section  4843,  Kentucky  Statutes,  the  devise 
having  failed,  by  reason  of  the  death  in  the  lifetime  of  the 
testator,  the  estate  must  pass  as  in  the  case  of  intestacy, 
no  contrary  intent  having  been  expressed  in  the  will. 
Idem , 829 

WRITS  OF  PROHIBITION— 

1.  Granted  by  Appellate    Court — Restraining    Circuit  Court—: 

Legality  of  Action — Under  section  110,  of  the  Consti- 
tution, providing  that  "the  Court  of  Appeals  ♦  •  ♦ 
shall  have  power  to  issue  such  w^its  as  may  be 
necessary  to  give  it, general  control  of  inferior  Jurisdic- 
tions," whenever  any  inferior  Jursidiction,  particularly  a 
circuit  court,  is  proceeding  beyond  its  Jurisdiction  a  writ 
of  prohibition  may  issue  out  of  the  appellate  court  on  a 
proper  application- to  prevent  the  exercise  of  the  usurped 
jurisdiction,  or  when  the  inferior  court  has  jurisdiction,  but  . 
-there  is  not  an  adequate  remedy  by  appeal,  the  appellate 
court  may,  in  its  discretion,  exercise  a  supervisory  con- 
trol over  the  inferior  court  so  as  to  prevent  irreparable 
injury  or  Injustice.    Rehsha^  v.  Cook,  Judge 895 

2.  Action    of   Circuit;  Goucts—jTivading    .lurisdiction    of     In- 

ferior Coilrts— Airthorit^  of  AppieTtate  Judge — In  the  exer- 
cise of  discrefloa  veited  [Iji.  them  by  law,  inferior  courts 

iiid.  ^opt.  15 — 3 
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WRIT  OF  PROfflBITION— <:onUnued— 

will  not  be  subjected  to  interference  by  the  appellate  court 
merely  because  its  views  on  the'  subject  may  be  at  vari- 
ance with  those  of  the  lower  court.  There  must,  in  such 
case,  be  such  an  abuse  of  discretion  as  would  indicate 
a  failure  to  hear,  or  a  bias  in  the  consideration  of  the 
(Ittestion  by  the  trial  judge.  But  where  there  is  not  a  dis- 
erettam.  and  the  inferior  court  is  proceeding  out  of  its 
Jurisdiction,  or  is  invading  the  jurisdiction  of  another 
court  or  officer,  the  appellate  court  may  grant  the  writ  to 
prevent  the  unauthorized  interference.  Idem S9^» 

Z.  Sheriffs — Failure  to  Execute  Bond — Under  act  of  1906,  chap- 
ter 22,  article  8,  section  2,  Session  Acts  of  1906,  and  Ken- 
tucky Statutes,  section  4557,  requiring  sheriffs  to  execute 
bond  each  year,  the  execution  of  a  bond  each  year  at  the 
time  fixed  by  the  statute  is  a  condition  precedent  to  his 
right  of  incumbency,  and  his  failure  to  give  such  bond  for 
any  one  of  the  years  work  a  forfeiture  of  his  office,  subject 
to  the  discretion  of  the  county  court  to  allow  further  time 
as  to  the  t>onds  subsequent  to  the  first  one.  and  without 
such  extension  of  time  the  office  becomes  vacant  and  he 
may  be  removed  from  his  office  by  the  county  Judge  with- 
out notice.    Idem  895 

4.  County  Courts — Record  Authority — Individual  Action  of 
Judge — A  county  court  must  speak  through  its  records.  A 
county  Judge,  when  off  the  bench,  has  no  power  to  bind  the 
county  by  anything  he  says  or  does  in  his  individual  ca- 
pacity.   Idem  89S» 

6.  Interlocutory  Injunctions — Granted  by  Inferior  Court — Ju- 
risdiction of  Appellate  Judge — ^Dissolution — Re-Instate- 
ment — By  statute  a  Judge  of  the  Court  of  Appeals  is  given 
Jurisdiction  to  dissolve  an  interlocutory  injunction  granted 
by  a  circuit  Judge  or  any  other  inferior  officer>  and  the 
Judgment  of  the  appellate  Judge  in  that  matter,  is  the  law 
of  that  case  so  long  as  the  facts  shown  in  the  record  are 
substantially  unchanged,  until  it  is  reversed  by  the  Court 
of  Appeals.  Interlocutory  injunctions,  if  dissolved  by  the 
trial  court  or  Judge,  when  re-instated  by  a  Judge  of  the  ap- 
pellate court,  may  not  thereafter  be  disregarded  by  the  in- 
ferior tribunal  where  the  matter  may  be  pending,  so  lon^ 
as  they  remain  interlocutory.    Idem  895 

6.  Same — Jurisdiction  of  County  Judge — Order  Removing  Sher- 
iff From  Office — Revisory  Authority  of  Circuit  Judge — In 
the  absence  of  the  circuit  Judge  from  the  county,  the 
county  Judge  may  hear  and  grant  or  refuse  motions  for 
interlocutory  injunctions  of  a  prohibitory  nature  (section 
273,  Civil  Code),  and  where  a  county  Judge  granted  an  In- 
junction restraining  a  sheriff  from  exercising  the  unties  of 
an  office  who  had  refused  to  execute  his  annual  Official 
bond,  the  circuit  Judge  had  no  Jurisdiction  to  grant  a  tem- 
porary writ  of  prohibition  and  could  not  do  so  without  in- 
vading the  rightful  jurisdiction  of  the  county  Judge.  Idem. 
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GABOURY,  FOR  USB,  &c.  v.  COOMBS,  &c. 
(Filed  June  20,  1908— Not  to  be  reported.) 
Thos.  W.  Bullitt  and  A.  Scott  Bullitt  tor  appellants. 
B.  F.  Proctor  and  Greene  &  Van  Winkle  for  apellee  Klrter. 
John  B.  Grlder  and  W.  B.  Gaines  for  appellee  Meyler. 
B.  W.  Bradburn  for  Aberdeen  Coal  Co. 
Appeal  from  Warren  Circuit  Court. 

Affirmed  by  equally  divided  court. 
Judge  Settle  not  sitting. 


CITY  OF  MIDDLESBORO  v.   COAL  AND  IRON  BANK. 

(Filed  June  20,  1908— Not  to  be  reported.) 

T.  G.  Anderson  for  appellant. 

N.  B.  Hays  and  J.  R.  Sampson  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Judge  Hobson  delivered  the  following  response  to  petition  for  re- 
hearing, overruling: 

Mrs.  Saulsberry  should  be  credited  in  the  judgment  by  anything 
she  paid  on  the  attempted  compromise. 

The  order  appoiting  tne  receiver  was  made  at  a  regular  term  of 
court,  and  we  must  presume  the  court  had  before  it  facts  sufficient 
to  warrant  its  action.  The  parlies  must  take  notice  of  what  is  done 
by  the  court,  when  in  regular  session,  and  as  Mrs.  Saulsberry  was  a 
pendente  lite  purchaser  she  is  bound  by  the  order  of  the  court  made. 

Petition  overruled. 

vol.  33—61  961 


062  SULLIVAN  T.  HILL. 

SULUVAN  V.   HILL. 
(Filed  Sepftember  28,  1908^Not  to  be  reported.) 

1.  Land — Ascertaining  Boundary  —  Course  and  Distance  —  Marked 
Lines — Question  for  Jury — In  ascertaining  ttie  boundary  of  a  tract 
of  land,  course  and  distance  must  give  way  to  marked  lines  and  cor- 
ners found  on  the  ground,  or  to  established  monuments  called  for  in  the 
deed,  land  it  is  necessarily  a  question  for  the  Jury,  where  the  proof 
is  conflicting,  to  locate  the  lines  of  the  tract  of  land  actually  sold. 

2.  Calls  of  Deed — Reversing  Calls — Bftect — One  call  of  a  deed  is 
entitled  to  as  much  respect  as  another,  and  often  uncertainty  lEkay 
be  avoided  by  reversing  the  calls  of  the  deed  from  the  beginning 
corner,  and  in  doing  this,  if  the  monuments  called  for  in  the  deed 
are  found  this  much  of  the  survey  will  be  located,  and  the  location 
of  these  lines  will  throw  great  ligiht  on  how  other  lines  should  be 
located  so  as  to  close  the  survey. 

J.  N.  Sharp  and  H.  H.  Tye  for  appellant. 

T.  Z.  Morrow,  R.  L.  Pope  and  E.  L.  Stephens  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  reversing. 

A.  J.  Sullivan  on  September  2,  1901,  conveyed  to  N.  B.  Hill  a  tract 
of  land  in  Whitley  county  in  consideration  of  $600.  The  deed  de- 
scribes the  land  by  metes  and  bounds,  but  it  does  not  show  the  num- 
ber of  acres  conveyed.  In  Augrust,  1904,  Louis  Stanfill  brought  a 
suit  against  Hill  to  recover  a  body  of  land  which  Hill  claimed  under 
the  deed  from  Sullivan,  and  in  that  suit  Stanfill  recovered  from  Hill 
about  thirty  acres  of  land.  Hill  gave  Sullivan  notice  of  the  pendency 
of  the  suit,  and  after  it  was  decided,  brought  this  action  against 
Sullivan  to  recover  of  him  damages  for  the  breach  of  the  warranty. 
The  case  was  tried  in  the  circuit  court,  and  resulted  in  a  judgment 
In  favor  of  Hill  fcr  |203.22.     From  this  judgment  Sullivan  appeals. 

The  chief  question  in  the  case  arises  on  the  instructions  of  the 
court  to  the  jury.  The  court  told  the  jury  that  the  quantity  of  land 
which  the  plaintiff  lost  in  the  suit  with  Stanfill,  which  was  covered  by 
the  deed  from  the  defendant,  as  shown  by  the  evidence,  was  thirty 
acres,  and  that  they  should  find  for  the  plaintiff  such  part  of  the 
whole  consideration  paid  for  the  entire  tract  as  the  value  of  the 
thirty  acres  bore  to  the  entire  tract,  with  six  per  cent.  Interest 
from  September  2,  1901,  and  his  cost  in  the  former  suit.  There 
was  an  issue  in  the  pleadings  as  to  whether  the  land  which  StanfiU 
recovered  was  covered  by  the  deed  made  by  Sullivan,  and  this  issue 
should  have  been  submitted  to  the  jury.  There  is  no  dispute  about 
the  calls  of  the  deed  running  from  the  beginning  comer,  until  ^we 
reach  a  hickory  on  a  ridge.  From  this  point  the  deed  calls  to  run 
with  the  top  of  the  ridge  "N.  55  E.  145  poles  to  a  stake  la  the  line 
of  la  lOO-acre  survey;  thence  N.  54  W.  14  poles  to  a  locust  comer 
of  75  acres,  patented  to  John  HlU;  thence  with  it  N.  55  W.  43  poles 
to  a  small  chestnut."  If  we  run  from  the  hickory  on  the  ridge  we 
strike  the  line  of  the  lOO-acre  survey  before  the  distance  gives  out; 
and  if  from  this  point  we  run  the  courses  and  distances  of  the  deed, 
as  they  are  written,  none  of  the  land  which  Stanfill  recovered  will 
be  included  in  the  deed.  On  the  other  hand,  if  we  mn  from  tbe 
hickory  the  distance  called  for  in  the  deed,  cmd  then  follow  tlie 
other  calls  for  course  and  distance,  we  do  not  reach  the  75 
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survey  of  John  Hill  or  the  locust  corner.  To  reach  the  locust 
comer  from  the  point  where  the  distance  gives  out,  or  from,  tjhe  line 
of  the  100-acre  survey,  we  have  to  disregard  entirely  the  course  and 
distance  ot  the  deed,  and  when  we  do  this  and  undertake  to  run 
the  other  calls  of  the  deed  back  to  the  beginning,  it  'will  not  close 
and  includes  a  very  large  boundary  of  land,  much  larger,  it  would 
seem,  than  was  contemplated  by  the  parties  in  the  sale  of  Sullivan 
to  Hill.  Where  the  lines  and  corners  of  the  deed  are  located  on 
the  ground  is  a  question  for  the  Jury,  and  should  be  submitted  to 
them  uiider  appropriate  instructions.  Course  and  distance  must 
give  way  to  marked  lines  and  corners  found  on  the  ground  or  to  es- 
tablished monuments  called  for  in  the  deed;  but  sometimes  parties 
are  mistaken  as  to  where  the  lines  and  corners  of  the  other  surveys 
are,  and  they  call  for  siuch  lines  and  surveys  deeming  them  at  one 
place  when  they  are  at  another,  in  which  event  the  lines  must  be  run 
as  the  parties  intended  them  to  be  located  (Bowling  v^Siler,  19  Ky. 
Law  Rep.,  788;  42  S.  W.,  90) ;  so  it  is  necessarily  a,  question  lor  the 
jury,  where  the  proof  is  conflicting,  to  locate  the  lines  of  the  tract  of 
land  actually  sold.  One  tcall  of  a  deed  is  entitled  to  as  much  respect 
as  another,  and  often  uncertainty  in  a  case  of  this  SfOfrt  may  be 
avoided  by  reversing  the  calls  of  the  deed  from  the  beginning  comer. 
If,  when  the  calls  are  reversed  fiom  the  beginning  corner,  the  monu- 
ments called  for  in  the  deed  are  found,  this  much  of  the  survey  will 
be  located  and  the  location  of  these  lines  will  throw  great  light  on 
how  other  Jines  should  be  located  so  as  to  close  the  survey. 

The  c^urt,  instead  of  the  instruction  g.ven,  should  have  instructed 
the  jury  that  they  should  determine  from  the  evidence  whether  any 
of  the  land,  which  Stanflll  recovered  of  Hill,  was  includea  in  the 
deed  which  Sullivan  made  Hill;  and,  if  any,  how  much  was  so  in- 
cluded. 

On  another  trial  the  court  will  confine  all  evidence  as  to  the  value 
of  the  land,  or  the  timber  on  it,  to  the  time  of  the  making  of  the 
deed,  and  no  evidence  will  be  admitted  of  its  value  at  a  subsequent 
time.  Hill's  recovery  un  acount  of  the  value  of  the  land  lost 
must  be  such  a  part  of  |600  as  the  value  of  the  land  lost  at  that  time 
bore  to  the  entire  value  of  the  place,  $600,  with  interest  from  that 
time. 

No  question  of  the  champerty  statute  arises.  There  was  no  such 
actual  occupancy  of  this  timbered  land  by  Stanfill  as  made  Hill's 
purchase  void  under  the  champerty  statute.  A  possesssion  may  be 
sufficient  under  the  statute  of  limitations  which  is  not  sufficient 
under  the  champerty  statute. 
Judgment  reversed  and  cause  remanded,  for  a  new  trial. 


LYNCH    V.    COMMONWEALTH. 

(Piled  September  23,  1908— Not  to  be  reported.) 

Campbell  &  Williams  for  appellant. 

James  Breathitt  and  Thos.  B.  McGregor  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  affirming. 

Appellant  was  convicted  of  the  statutory  offense  of  breaking  into 
a  railroad   car  with  intent  to  steal  therefrom.     (Section  1163.  Ken- 
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tucky  Statutes.)     He  complains  of  tbe  trial  on  the  sole  ground  that 
there  was  no  evidence  of  his  guilt.    The  trial  court  thought  there 
was;  the  jury  thought  so,  and  we  think  sa 
Judgment  affirmed. 


COMMONWEALTH   v.   WELLS. 

(Filed  September  23,  1908 — ^Not  to  be  reported.) 

Indictments  —  Construction  of  Statutes — Instructft'ons — ^Evidence — 
The  evidence  conducing  to  show  that  appellee  did  not  carry  away 
the  switch  light  with  felonious  intention,  the  court  properly  in- 
structed the  jury  with  reference  to  the  ofCense  as  defined  by  section 
1256,  Kentucky  Statutes,  as  well  as  that  defined  by  section  807, 
under  which  he  was  indicted.  Section  264,  Criminal  Code,  waa  en- 
acted to  meet  cases  like  this,  and  authorized  the  instruction  under 
section  1256,  of  the  statutes. 

James  Breathitt  and  Tom  B.  McGregor  for  appellant. 

Appeal  from  Laurel  Cincuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  certifying  the  law. 

Appellee  was  indicted  for  the  offense  named  in  section  ^07,  of  the 
Kentucky  Statutes,  which  section  is  as  follows:  "Any  person  who 
shall  willfully  and  maliciously  tear  up,  displace,  break  or  disturb 
any  rail  or  other  fixture  attached  to  the  track  or  switch  of  any  rail- 
road in  operation,  or  break  any  bridge  or  viaduct  of  such  road,  or 
who  shall  place  any  obstruction  on  the  track  or  switch  of  such  road, 
or  do  any  act  whereby  any  engine  or  car  might  be  upset,  arrested,  or 
thrown  from  the  track  of  such  road  or  switch,  or  any  branch  or  turn- 
out, shall  be  confined  in  the  penitentiary  not  less  than  one  nor  more 
tihan  five  years." 

Upon  the  trial  the  court  gave  the  lury  an  instruction  upon  the 
offense  defined  in  this  section,  and  also  gave  an  instruction  upon  th* 
offense  defined  in  section  1256,  of  the  Kentucky  Statutes.  To  this 
last  instruction  the  Commonwealth  objected  and  excepted.  The 
jury  convicted  the  defendant  of  the  offense  defined  in  the  last  in- 
struction, and  the  Commonwealth  appeals. 

The  substance  of  the  evidence  produced  upon  the  trial  is  about  as 
follows:  Appellee,  a  boy,  and  a  younger  companion^,  were  in  the 
town  of  Bast  Bemstadt,  from  where  they  started  to  their  home, 
about  three  miles  in  the  country;  it  was  getting  dark  and  they 
tried  to  borrow  a  lantern  in  town,  but  lulled;  but  as  they  passed  oat 
of  town  they  came  to  a  switch  light  on  the  railroad;  appellee  tocft 
it  down,  opened  the  frame  in  which  the  light  was  enclosed,  took 
the  light  out  and  carried  it  home  with  him.  The  evidence  tended  to 
show  that  he  did  not  do  it  maliciously,  that  he  had  no  thought  of  any 
malicious  purpose,  or  of  throwing  an  engine  or  any  cars  from  the 
track. 

In  our  opinion,  in  view  of  the  facts  proven,  the  court  properly 
instructed  the  jury  with  reference  to  the  offense  defined  by  section 
1256,  of  the  statutes;  that  is,  if  he  took  and  carried  away  the  switch 
light  without  a  felonious  Intention,  that  he  should  be  punished  as 
provided  by  that  section. 

Section    264,   of   the   Criminal    Code,    authorized    this    instruction. 

That  section  is  as  follows:  "If  an  offense  be  charged  in  an  indict- 
ment to  have  been  committed,  with  particular  circumstances  as  to 
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time,  place,  person,  property,  value,  motive  or  intention,  the  offense, 
'Without  the  circumstances,  or  witli  part  only,  is  included  in  the  of* 
fense,  although  that  charge  may  be  a  felony,  and  the  offense,  witli- 
out  the  circumstances,  a  misdemeanor  only." 

Section  807,  of  the  Kentucky  Statutes,  under  which  the  indictment 
waa  prepared,  required  the  jury  to  believe  that  appellee  was  actu- 
ated by  malice  in  the  removal  of  the  switch  light  before  they  could 
convict  him  under  that  section;  but  no  evil  intention  wag  required 
to  be  proven  to  authorize  a  conviction  under  section  1256,  of  the 
statutes.  This  sectlcm  of  the  Code  w-as  enacted  for  the  purpose  of 
meeting  just  such  cases.  (Barnard  v.  Commonwealth,  94  Ky.,  285» 
and  Houseman  v.  Commonwealth,  33  Ky.  Law  Rep.,  311;  110  S. 
W.,  236.) 

Wherefore,  the  clerk  of  this  court  is  directed  to  certify  this  opin- 
ion to  the  lower  court  as  the  law  of  the  case. 


CHAPMAN  V.  COMMONWEALTH. 
(Filed  September  23,  1908 — Not  to  be  reported.) 

1.  Argument  of  Counsel — Objection  to  Must  be  Made  in  Lower 
Court — This  court  will  not  reverse  for  an  argument  of  counsel  which 
was  not  objected  to  in  the  lower  court. 

2.  Instructions — ^An  instruotion  under  section  240,  Criminal  Code, 
should  follow  the  language  -of  the  section,  and  should  not,  in  ad- 
dition, require  proof  tending  to  conneKSt  the  defendant  with  the  com- 
mission of  the  offense. 

3.  Evidence — ^Tlhere  was  suffi<cient  evidence  to  take  the  case  to  the 
jury.  That  of  what  the  defendant  himself  said  was  competent 
against  him  and  while  it  should  liave  been  offered  in  chief  'the  failure 
to  do  so  was  not  a  substantial  error. 

Breckinridge  &  Breckinridge,  Fox  &  Jackson  and  John  W.  Rawlins 
for  appellant. 

James  Breathitt  and  Tom  B.  McGregor  fer  appellee. 

Appeal  from  Boyle  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

Joe  Rice  ran  a  country  store  at  Hedgeville,  in  Boyle  county.  Above 
the  store  were  some  rooms  in  which  he  lived  with  his  family.  In 
September,  1907,  his  family  consisted  of  his  wife^  her  two  brotners, 
Frank  and  Fred  Chapman,  and  her  sister.  Myrtle  Chapman,  Myrtle 
being  thirteen  years  old,  Fred  fifteen  and  Frank  twenty-one.  Frank 
had  been  clerking  in  the  fiftore  for  Rice,  and  they  were  on  good  terms 
apparently.  On  the  day  in  question  they  had  been  to  the  river  flsb- 
ing,  and  had  returned  in  the  afternoon  about  four  o'clock.  Rice  then 
sent  Fred  Chapman  for  a  keg  of  three  gxllons  of  whisky.  Wlien 
Fred  returned  with  the  whisky.  Rice,  the  two  Chapmans  and  two 
or  three  other  men  who  were  in  the  store,  drank  together.  Rice  and 
Fred  Chapman  got  very  drunk.  One  of  the  other  men  went  home 
because  he  was  getting  drunk.  The  proof  is  not  so  clear  as  to  how 
much  whisky  Frank  Chapmian  drank.  At  about  eight  o'clock  the 
attention  of  the  neighbors  was  attracted  by  quarreling  and  loud 
talking  at  Rice's  place.  A  woman  whom  they  took  to  be  Mrs.  Rice, 
and   a  man   whom   they  took  to  be   Frank   Cbapman,  appeared   at 
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the  front  of  the  store.  The  man  was  heard  to  say  to  the  woman, 
"All  I  want  is  to  kill  him  before  this  night  is  gone,  and  that's  what 
I  am  going  to  do."  About  ten  o'clock  Myrtle  Chapman  appeared 
at  a  neighbor's  house,  asking  them  to  come  over  at  once  to  Rice's. 
When  they  got  there.  Rice  was  lying  on  the  floor  of  the  room  in 
which  he  an<l  his  wife  slept  with  a  knife  wound  between  the  fourth 
and  fifth  rib,  which  penetrated  the  heart.  He  was  dead;  one  hand 
was  lying  upon  the  floor,  and  near  this  hand  was  a  bloody  barlow 
knife.  There  was  another  knife  on  the  mantle  (which  had  blood  on 
it.  As  the  neighbors  approached  the  house,  they  saw,  through  th* 
window,  Frank  Chapman  bending  over  the  body 'of  Rice,  ais  back 
being  toward  them;  and  as  they  saw  him  he  was  straightening  up. 
Frank  Crapman  was  indicted  fo-r  the  murder  of  Rice,  and  was  found 
guilty  of  manslaughter,  and  ihis  punishment  fixed  at  eighteen  years 
in  the  penitentiary. 

The  proof  for  the  Commonwealth  showed,  in  addition  to  the  facts 
above  stated,  that  when  the  neighbors  came  in,  Mrs.  RBce  asked 
Frank  Chapman  where  he  had  put  his  knife,  and  he  answered,  "on 
the  mantlepiece."  This  prcof  also  showed  that  just  after  the  cutting, 
Frank  Chapman  called  up  Dfr.  Kinnaird  on  the  telephone,  asking  him 
to  come  and  see  Joe  Rice.  The  doctor  asked,  "What  is  the  matter?" 
Chapman  answered,  "He  is  cut."  The  doctor  said,  "Where?"  Chai)- 
man  answered:  "He  was  cut  here,  out  here."  The  doctor  said,  "I 
mean  what  part  of  the  body?"  Chapman  ans^wered,  "Near  th.>  heart." 
The  doctor  asked,  "Wlho  cut  him?"  and  he  answered,  "I  did." 

On  the  other  hand,  the  defendant  testified  that  he  did  not  tell 
the  doctor  that  he  cut  Rice,  and  he  and  his  sister  both  denied  she 
asked  him  where  he  put  his  knife,  or  his  saying  that  he  put  it  on  the 
mantlepiece.  He,  his  two  sisters,  and  brothers,  Fred,  all  testified 
that  there  was  a  difllculty  at  eight  o'clock,  but  that  this  difficulty 
was  between  Frank  Chapman  and  Fred  Chapman;  and  tihat  Fred 
then  tried  to  cut  Frank  with  a  knife,  and  this  being  taken  from 
him  by  Rice,  he  got  a  hatchet  which  was  taken  from  him  by  Mrs. 
Rice,  and  he  then  said  of  his  brother  that  he  w^uld  kill  him  before 
morning.  Another  witness,  who  was  in  the  store  at  the  time,  sub- 
stantiates them  as  to  this  difficulty.  They  also  testified  thit  Fred, 
soon  after  this,  went  to. bed,  being  very  drunk;  that  later  Mrs.  Rice 
went  t3  bed;  then  her  husband,  the  last  of  all  Frank  Chapman,  who 
closed  up  the  sto-re;  that  after  Frank  Chapman  got  in  bed,  he  heard 
Mrs.  Rice  scream,  when  he  ran  into  the  room  and  his  sierter  said  to 
ihim,  "Frank,  come  quick,  Joe  is  cussing  and  threatening  to  kill  me. 
S:ys  he  is  going  to  take  my  money  away  from  me."  Rice  asked 
him  what  he  had  in  his  hands.  He  answered,  "Nothing.  Joe,"  and 
Rice  started  at  him  with  a  knife.  He  grabbed  Rice  with  both  hands, 
and  in  the  scuffle  Rice  fell  to  the  floor,  and  when  they  turned  him 
over,  his  own  knife  was  found  sticking  in  his  heart.  Wlien  Myrtle 
Chapmin  got  to  the  neighbors,  as  shown  by  the  Commonwealth,  she 
told  them  that  Joe  and  Frank  were  in  a  fuss  and  Frank  had  cut 
Joe  with  a  knife,  and  he  was  down  in  the  wardrobe,  and  Belle  (Mrs. 
Rice)  thought  he  was  dying.  W^en  the  neighbors  got  into  the  house 
they  found  Rice's  body  on  the  floor;  his  feet  were  just  inside  of  the 
door-sill  of  a  closet  used  as  a  wardrobe.  The  Commonwealth  also 
introduced  proof  attacking  the  character  of  Mrs.  Rice  and  Frank 
Chapman.  The  defendant,  at  the  conclusion  of  the  evidence  for  the 
Commonwealth,  and  at  the  conclusion  of  all  the  evidence,  moved 
the  court  peremptorily  to  And  him  not  guilty.  The  court  overruled 
the  motion;  of  this  he  compla'ns.  He  also  complains  that  there  is 
no  evidence  in  the  case  competent  to  be  considered,  showing  that 
he  is  guilty.    Wie  cannot  concur  in   this.    Frank  Chapman  told  one 
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of  the  persons  who  came  in  that  he  ihad  phoned  to  Dr.  Kinnaird. 
Dr.  Kinnaird  testified  that  the  man  who  phoned  to  him  said  his  niim.e 
was  Chapman,  and  this  was  the  only  message  he  got  from  the  house. 
There  was  sufficient  evidence,  therefore,  to  admit  the  evidence  as  to 
what  was  said  to  Dr.  Kinnaird  over  the  telephone.  The  evidence 
that  Prank  Chapman  said  he  had  placed  his  knife  on  the  mantle  was 
competent  against  him.  This  was  a  declaxation  by  mm.  What 
his  sister  said  to  him,  asking  where  he  had  put  his  knife,  was  cnly 
introductory  to  this  statement.  The  deceased  was  killed  by  a  knife 
wound  in  the  breast,  and  there  was  not  only  testimony  that  Frank 
Chapman  said  that  he  did  it,  but  there  was  conduct  on  his  part 
tending  strongly  to  confirm  the  testimony  of  tlie  Commonwealth. 

It  is  earnestly  insisted  that  a  new  trial  should  be  granted  because 
the  employed  attorney,  in  arguing  the  case  to  the  jury  for  the  com- 
monwealth, insisted  that  the  proof  showed  that  Frank  Chapman  had 
a  knife  and  had  killed  Joe  Rice  with  it,  arguing  that  two  witnesses 
bad  testified  that  Mrs.  Rice  asked  Frank  Chapman,  in  their  pres- 
«nice,  the  question,  and  he  said  that  he  put  it  on  the  mantle,  when 
the  court  had  instructed  the  jury  that  they  could  only  consider  the 
evidence  of  these  two  witnesses  as  to  wliat  Mr®.  Rice  said  in  their 
presence,  for  the  purpose  of  contradicting  Mrs.  Rice.  But,  as  we 
have  said,  the  evidence  of  what  the  defendant  himself  said  was 
competent  against  him  as  substantive  testimony.  It  is  true  it  should 
(have  been  introduced  in  chief,  but  the  failure  to  do  so  was  not  a  sub- 
stantial error,  in  view  of  all  the  facts  of  the  case,  it  is  alsT-  in- 
sisted that  the  Commonwealth's  attorney,  in  his  concluding  argument, 
said  that  Chopman  had  cut  Rice  while  in  the  closet,  basing  the  argu- 
ment upon  the  statement  which  two  witnesses  made  as  to  wTiat  Myrtle 
Chapman  said  when  she  came  to  them  and  asked  them  to  come  over 
to  Rice's,  when  the  o^-urt  had  instructed  the  jury  that  this  testimony 
conld  only  be  considered  for  the  purpose  of  contradicting  Myrtle 
Chapman.  .But  there  is  no  objection  to  the  argument.  If  an  obipotion 
had  been  made  to  it,  the  court  would  have  had  an  opportunity  to 
correct  the  matter;  and  we  oa^n  not  reverse  here  for  an  argument  of 
counsel  which  was  not  objected  to  in  the  circuit  court.  The  coimsel 
also  argued  t'lat  other  facts  shown  in  the  case,  showed  that  this  was 
the  way  the  cutting  was  done. 

The  Instmctions  of  the  court  to  the  jury  were  more  favorable  to 
the  defendant  than  they  should  have  been.  Instruction  4  should 
nrt  have  been  given.  When  there  is  an  Instruction  under  section 
240,  of  the  Criminal  Code,  as  to  the  weight  to  be  given  the  defendant's 
confession  out  of  court,  it  should  follow  the  language  of  the  section 
and  sbc^uld  not,  in  addition,  require  proof  tending  to  connect  the 
defendant  with  the  commission  of  the  offense.  Such  an  instruction 
should  not  be  given  where  the  corpus  delicti  is  sufficiently  estab- 
lished. (D"gan  V.  Commonwealth,  103  Ky,  251;  Green  v.  Common- 
wealth, 26  Ky.  Law  Rep.,  1228,  and  cases  cited.) 

Judgment  affirmed. 


ADAMS   BXPREJSS    CO.   v.    COMMONWEALTH. 

(Filed   September  23,   1908 — To   be   reported.) 

1.  Common  Carriers — Carrying  Whisky  Into  Local  Option  Terri- 
tory— Act  of  1906 — Indictment — ^Allegations — ^An  indictment  against  a 
common  carrier  under  the  act  of  the  Kentucky  Legislature  of  1900 
(chapter  63),  for  carrying  whisky  IntJo  local  option  territory  in 
quantities  more  than  one  gallon,  need  not  negative  all  the  provlslomi 
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of  said  act.  While  the  general  rule  may  be  that  in  drafting  an  indict- 
nxent  under  a  statute,  whose  enacting  clause  containfl  exceptiona,  it 
must  negative  such  exceptions,  it  is  not  necessary  to  do  so  in  the 
terms  of  the  statute,  provided  the  whole  indictment  does  so  in  lan- 
guage that  leaves  no  doubt  that  the  accused  does  not  belong  to  the 
excepted  class. 

2.  Same  —  Necessity  to  Obey  the  Law  —  Knowledge  of  Carrier — 
Questitm  for  Jury — Common  carriers  ought  to  obey  the  law  botm  in 
letter  and  spirit  as  other  persons  are  expected  to  do,  and  where  a 
package  of  whisky  is  conveyed  by  a  carrier  into  local  option  terri- 
tory, it  is  a  question  for  the  Jury  to  determine  from  the  evidence 
wfhether  the  agents  of  the  carrier  knew,  or  had  reason  to  believe 
that  the  contents  of  the  package  were  whisky. 

3.  Agents  of  Carriers  —  Care  Required  —  Agents  of  ^carriers,  in 
shipping  packages  into  local  option  territory,  are  not  only  requlreed 
to  believe  that  they  do  not  contain  whisky,  but  they  must  use  ordi- 
nary care,  or  due  caution,  to  avoid  a  violation  of  the  statute. 

4.  Same — ^Inspection  of  Packages  —  Duty  of  Agents  —  While  it  is 
quest! enable  whether  or  not  the  carrier  has  the  right  to  open  and 
inspect  a  package,  in  the  absence  of  legislative  authority  to  do  so, 
where  he  has  a  reasonable  suspicion  that  the  shipper  is  attempting 
to  use  his  vehicle  to  violate  the  law  of  the  land,  he  may,  as  he  ought, 
require  enough  evidence  of  the  legality  of  the  shipment  to  satisfy 
a  reasonably  prudent  mind  that  the  suspicion  was  not  well  founded. 

John  W.  Lewis  and  Lawrence  Maxwell  for  appellant 

James  Breathitt  and  Tom  B.  McGregor  for  appellee. 

Appeal  from  Washington  Circuit  Court. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  afllrming. 

Appellant,  a  {Common  carrier,  was  indicted  and  convicted,  charged 
with  the  statutory  offense  of  bringing  and  delivering  spirituous  li- 
quors into  local  option  territory  to  another  than  a  licensed  physician 
or  druggist.  The  indictment  was  drawn  under  the  aict  of  1906 
(chapter  63),  which  makes  it  unlawful  for  "any  i>erson  or  persons,  in- 
dividual or  corpcration,  public  or  pfjivate  carrier  to  'bring  into^ 
transfer  to  other  person  or  persons,  corporations,  carrier  or  agent, 
deliver  or  distribute,  in  any  county,  diertrict,  precinct,  town  or  city, 
where  the  sale  of  intoxicating  liquors  has  been  proh.ibited,  or  may 
be  prohibited,  whether  by  special  act  or  of  the  General  Asseaibly, 
or  by  vote  of  the  people  under  the  local  option  law,  ♦  ♦  ♦  Pro- 
vided, Individuals  may  bring  into  such  district,  upon  their  person,  or 
as  their  personal  baggage,  and  for  their  private  use,  such  liquors 
in  quantity  not  to  exceed  one  gallon:  and.  Provided,  The  provisions 
of  this  act  shall  not  apply  to  licensed  physicians  or  druggists,  to 
whom  any  public  carrier  may  deliver  such  goods,  in  unbroken  peck- 
ages,  in  quantity  not  to  exceed  five  gallons  at  any  one  time.'* 

Appellant  argues  that  the  Indictment  is  bad  on  demurrer,  because 
it  does  not  negative  all  the  provisos  of  the  act.  It  did  charge  that 
the  person  to  whom  the  liquor  was  delivered  was  not  a  licensed  pliy- 
sician  or  druggist.  But  it  did  not  say  tihat  the  liquor  was  not  brought 
into  the  local  option  territory  by  the  defendant  upon  its  person,  or 
as  its  personal  baggage,  for  its  own  use  end  in  a  quantity  not  more 
than  one  gallon.  Now  was  it  necessary  to  have  so  pleaded  in  terms. 
The  indictment  alleges  that  the  accused  was  a  common  carrier,  an 
incorporated  or  joint  stock  company.  Such  a  person  being  purely 
artiftcial   was   not  intended   to  be   embraced   in   the  exception  Jnst 
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alluded  to,  but  that  exception  was  designed  for  the  benefit  of  natural 
persons  only.  An  artificial  person  can  not  have  personal  baggage  any 
more  than  it  could  drink  the  liquor.  So  that  iwliile  the  general  lule  may 
be  that  in  drafting  an  indictmient  under  a  statute  Tvihose  enacting 
clause  contains  exceptions,  the  Indictment  must  negatiye  sucli  ex- 
ceptions, it  is  not  necessary  to  do  so  in  the  terms  of  the  statute  pro- 
vided the  whole  indictment  does  so  in  language  that  leaves  no 
doubt  that  the  accused  does  not  belong  to  the  excepted  class.  This 
indictment  is  good  under  that  rule  of  pleading. 

The  liquor  in  this  case  was  a  box  containing  bottles  of  whisky 
shipped  from  a  point  in  Nelson  county,  Kentucky,  to  Springfield, 
Ky.,  and  wholly  within  this  State.  Springfield  is  a  local  option  town. 
The  box  did  not  have  any  marks  upon  it  to  indicate  its  contents. 
Nor  did  the  way  bill  accompanying  it,  show  what  the  box  contained. 
The  shipper  and  the  otinsignee  each  declared  that  the  box  contained 
paint.  The  shipper  was  a  dlEftiller's  clerk.  The  consignee  a  painter. 
Both  were  known  respectively  to  the  agents  of  appellant  receiving 
and  delivering  the  box.  At  the  recceivlng  point  there  was  only  a  dis- 
tillery— ^a  flag  station  on  the  L.  &  N.  R.  R.  The  express  company's 
agent  on  the  train,  wlio  received  the  box,  suspected  its  contents; 
he  inquired  of  the  distiller's  agent,  whom  ]ie  knew,  what  the  box 
contained.  The  receiving  agent  also  suspected  the  contents  of  the 
box.  He  asked  the  consignee  what  it  contained.  Sach  of  them  tes- 
tified that  they  believed  the  statements  that  it  contained  paint.  The 
■box  was  not  marked,  probably  to  conceal  the  na;ture  of  its  contents. 
The  way  bill  made  out  by  the  express  train  agent,  way  or  may  not 
have  failed  to  show  what  the  box  was  represented  to  contain  for  the 
same  reason.  The  shipper's  clerk  falsely  stated  the  box's  oontenta 
for  the  same  reason,  and  the  consignee  for  like  reason  misrepresented 
the  fact,  though  he  says  in  his  testimony,  that  he  said  to  the  agent 
jokingly,  "It  might  be  paint."  Now  if  all  these  facts  had  actually  de- 
ceived both  of  appellant's  agents,  and  they  had  acted  in  good  faith 
and  with  due  caution,  the  carrier  would  not  be  liable.  For  althcxugh 
the  statute  contains  no  such  qualification,  it  is  rare  wlien  the  1&^ 
makes  one  ignorant  of  the  fact  and  innocent  of  intent,  a  malel^actor. 
(L.  &  N.  R.  R.  Co.  V.  Commonwealth,  31  Ky.  Law  Rep.,  G87.)  So 
the  question  for  the  jury  was,  did  the  agents,  or  either  of  tj&em  know, 
or  have  reason  to  know,  of  the  real  contents  of  the  package,  and  were 
they,  in  spite  of  such  notice  as  they  may  have  had,  actually  deceived, 
although  acting  in  good  faith  and  with  proper  cautiot*  in  the  matter? 

Common  carriers  ought  to  obey  the  law  just  like  other  people, 
not  in  merely  keeping  its  letter  while  breaking  its  spirit,  but  keep- 
ing both  letter  and  spirit  under  such  crcumstances  as  other  people 
are  expected  to  do.  An  agent  of  a  common  carrier  is  required  to 
exercise  the  same  kind  of  judgment,  and  to  have  as  much  sense  In 
doing  his  employer's  business  as  if  he  were  doing  the  business  for 
himself.  And  what  would  convince  him,  or  ought  to,  that  a  certain 
fact  exists,  is  notice  to  his  master  of  its  existence.  H!e  must  act 
on  knowledge,  probabilities,  information,  experience,  use  judgment, 
infer  facts  from  other  established  facts,  as  men  generally  do  in  sim- 
ilar matters  when  thinking  or  acting  for  themselves.  In  this  way 
the  corporation  is  humanized,  is  made  to  see,  hear,  know  and  exer- 
cise care,  skill,  judgment  and  prudence,  and  is  made  amenable  to 
the  laws  where  Intent,  motive  and  knowledge  are  elements  of 
wrong. 

The  jury  in  this  case  evidently  did  not  believe  that  appellant's 
agents  were  actually  deceived  as  to  the  contents  of  the  package. 
The  following  additional  circumstances  were  in  eridence,  tending 
to  show  tlie  agents  to  be  culpable;   other  packages   sliipped  from 
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the  same  distillery  by  the  same  express,  unlabelled  as  to  contents, 
ihad  been  declared  upon  falsely,  in  order  to  deceive  the  carrier,  and 
to  evade  the  law;  these  agents  had  learned  of  the  fact;  they  had 
been  in  the  service  for  years,  and  knew  the  parties  and  their  busi- 
ness and  shipping  methods,  yet  they  took  no  precaution  to  protect 
themselves,  their  employer  or  the  public  against  a  repetition  of  evar 
sions  of  this  statute.  No  other  business  was  done  lat  the  point  of 
shipment,  except  in  connection  with  the  distillery.  Tlhe  train  stopped 
there  for  the  accommodation  mainly,  if  not  solely,  of  that  plant. 
It  was  in  the  habit  of  shipping  whisky  over  that  railroad  and  by  ex- 
press. It  is  quite  likely  that  the  lagent  was  not  deceived  in  fact; 
for,  although  it  would  probably  have  deceived  him  onoe  or  twice, 
he  would  become  more  wary,  and  would  refuse  to  believe  the  trick 
which  (had  been  used  successfully  upon  him  before.  The  jury's  ver- 
dict is  not  without  a  probable  basis  of  truth.  If  every  guilty  man 
could  demand  a  peremptory  instruction  merely  because  he  said  he 
was  deceived,  there  would  be  a  quick  end  to  most  Jury  trials.  The 
jury  was  not  deceived  by  the  same  facts.  No  one  who  is  at  all 
familiar  with  the  history  of  the  times,  the  cause  of  the  enactment 
of  the  stringent  laws  of  which  the  one  now  being  discussed  is  a 
part,  the  tricks  -and  wiles  of  those  who  violate  these  laws,  is  often 
deceived  by  such  matters. 

The  trial  judge  gave  the  jury  the  following  instruction,  among 
others:  "If  the  jury  further  believe  from  the  evidence  that  defend- 
ant's lagents  receiving  and  bringing  said  box  of  liquor  from  Bourbon, 
in  Nelson  county,  to  Springfield,  In  Washington  county,  Ky.,  and  de- 
fendant's agent  in  delivering  same  to  said  Rogers  acted  in  good  faith, 
believing  said  box  contained  someithing  other  than  wljsky,  you 
should  find  the  defendant  not  guilty." 

This  instruction  was  more  favorable  to  the  defend'ant  perhaps 
than  it  w.vs  entitled  to;  for  in  addition  to  the  good  faith  of  defend- 
ant's agents,  they  must  have  acted  with  ordinary  care  or  due  caution 
to  avoid  violation  of  the  statute. 

As  Bishop  puts  it  (Bishop  on  Statutory  Crimes,  section  132): 
"One  who.  while  careful  and  circumspect,  is  lead  into  a  mistake  of 
facts,"  may  be  excusable. 

We  are  not  prepared  to  say  that  the  carrier  has  a  right  to  open  and 
inspect,  or  to  require  the  shipper  to  submit  to  an  inspection  of  all 
goods  shipped,  unless  the  Legislature  should  so  authorize,  as  we 
have  no  doubt  it  has  the  right  to  do.  And  in  the  absence  of  such 
right  o*  inspection,  the  carrier  will  not  be  bound  to  have  more 
kn.iwledgre  than  he  has,  or  has  notice  of.  But  where  he  has  a  rea- 
son ble  suspicion  that  a  shipper  is  attempting  to  use  his  vehicle  to 
violate  a  law  of  the  land,  he  may,  as  he  ought,  require  enough  evi- 
dence of  the  legality  of  the  shipment  to  satisfy  a  reasonably  prudent 
mind  that  the  suspi^clon  was  not  well  founded.  Authorities  are  cited 
by  ppellant,  in  some  of  which  the  ground  is  stated  as  that  relied 
on  for  denying  the  right  of  inspection  that  it  would  be  a  burden 
to  commerce.  TTae  State  and  Federal  governments  have  done  much 
tni  foster  commerce,  and  the  public  policy  has  been  upheld.  But 
the  statute  :n  question  here  is  not  for  the  benefit  of  commerce;  it 
reFts  upon  a  different  conception:  the  Legislature  is  aiming  to  pro- 
tect men.  women  and  children  from  the  vices  of  an  article  of  com- 
mence, which  is  deemed  by  the  Legislature  an  evil,  and  in  doing 
so  they  have  attempted  to  put  a  check  upon  a  vehicle  of  commerce. 
The  legislation  is  anti-commercial.  It  puts  tihe  peace  and  good 
order  of  society  above  its  commerce  in  this  particular.  In  constru- 
ing and  applying  the  statute,  if  the  courts  devitalize  it  by  subordi- 
nating it  to  the  supposed  interests  of  commerce,  the  manifest  legifr 
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lative  intent  would  be  frustrated,  which  Is  contrary  to  every  allow- 
able rule  of  statutory  /constructicn.  Yet  we  do  not  go  so  far  as 
to  &iy  that  the  carrier  may  require  all  shipments  to  be  subjected 
to  its  inspection  before  undertaking  to  deliver  them.  But  we  do 
say,  that  when  the  carrier  knows  that  the  article  is  contraband  it 
must  be  rejected,  no  matter  what  the  shipper  says  to  the  contrary, 
and,  if  the  carrier  believes  upon  reasonable  grounds  that  it  is  contra- 
band, ihe  may  require  reasonable  assurances  that  it  is  not;  and,  if 
an  inspection  is  reasonable  and  practicable,  under  the  circumstances, 
may  require  an  inspection.  Let  them  be  as  Kiareful  to  obey  the  law 
as  they  are  to  further  their  own  interests,  and  there  will  be  little 
doubt  but  that  the  law  will  be  obeyed. 

Other  questions  presented  are  not  deemed  material. 

Judgment  affirmed. 


COMMONWEALTH   v.   ALEXANDER. 

(Filed   September  23,   1908--To  be  reported.) 

Embezzlement — Indictment — Money  Unlawfully  Collected  and  Mis- 
appropriated by  Sheriff — Property  Not  Listed  for  Taxation — An  in- 
dictment against  a  sheriff  which  alleges  that  "during  the  year  1898, 
he  knowingly,  feloniously  and  fraudulently  collected  from  various 
citizens  of  the  county  the  sum  o!  $2,286,  and  retained  and  applied  It 
to  his  own  use,  when  the  property  of  the  county  had  not  been  listed 
for  taxation,"  is  not  a  good  indictment  for  embezzlement.  The  in- 
dictment shows  on  its  face  that  the  sheriff  was  not  rightfully  and 
legally  in  possession  cif  the  money  charged  to  have  been  collected 
and  misappropriated  by  him. 

Jas.  Breathitt  and  Tom  B.  HcGregor  for  appellant. 

H.  W.  Alexander,  W.  B.  Moody,  W.  A.  Lee  and  H.  G.  Dotts  for  ap- 
pellee. 

Appeal    from   Owen   Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  affirming. 

Appellee  wr.s  indicted  in  the  Owen  Circuit  Court  for  the  offense 
of  embezzlement.  The  court  sustained  a  demurrer  to  the  indictment, 
and  the  Commonwealth  appeals.  The  indictment  was  evidently 
drawn  to  cover  the  offense  defined  by  section  1205,  of  the  Kentucky 
Statutes.  In  substance,  appellee  -was  /charged  in  the  indictment 
with  having  collected  from  divers  taxpayers  of  the  county  the  sum 
of  |2,28o,  during  the  year  1898;  that  he  feloniously,  knowingly  and 
fraudulently  ccllercted  this  money,  retained  and  applied  it  to  his  own 
use  and  benefit,  thereby  depriving  tihe  county  of  its  use;  that  the 
property  upon  which  he  collected  this  money  as  taxes  had  not  been 
assessed  for  taxation.  The  substance  of  the  charge  against  appel- 
lee is  that  while  he  was  sheriff,  during  the  year  1898,  he  collected 
from  various  citizens  of  the  county  the  sum  named  when  the  prop- 
erty had  not  been  assessed,  that  is,  had  not  been  listed  for  taxation, 
and  that  he  failed  to  turn  over  to  the  county  the  money  thus  col- 
lected. The  question  is:  Does  this  constitute  embezzlement  as  de- 
fined in  section  1205,  of  the  Kentucky  Statutes?  In  our  opinion  it 
does  not. 


972  RICHARDSON  V.  L.  &  N.  R.  R.  CO. 

The  section  of  the  statute  referred  to  provides:  That  mhen.  a  per- 
son having  -custody  ocr  control  of  any  money,  or  other  thing  named 
in  the  section,  belonging  to  oit  for  the  use  of  the  State  or  of  any  county, 
&c.,  or  under  any  trust  or  duty,  return  or  specifioally  apply  same,  or 
any  part  thereof,  shall,  in  violation  of  such  trust  or  duty,  willfully 
misappropriate  or  otherwise  dispose  of  such  money,  or  other  thing 
named  in  the  statute,  he  shall  be  punished  as  provided  in  the  section. 
This  section  assumes  that  the  person  or  officer  la  rightfully  and 
legally  in  the  poesession  of  the  money,  or  other  thing,  for  the  use 
of  the  State  or  county,  and  then  misappropriates  it. 

The  indictment  in  this  case  shows  on  its  face  that  appellee  was 
not  rightfully  and  legally  in  possession  of  the  money  charged  to 
have  been  collected  and  misappropriated  by  him.  Section  4067,  of 
the  Kentucky  Statutes,  provides :  "No  sheriff  shall  receive  or  receipt 
for  any  taxes  until  a  copy  of  the  assessor's  boolcs  ,  as  approved  by 
the  b-ard  of  supervisors,  has  been  delivered  to  him  by  the  county 
clerk,  or  the  list  filed  In  the  county  clerk's  office  has  been  certified 
to  him  by  the  said  clerk.  For  a  violation  of  this  section  the  sheriff 
shall  be  fined  one  hundred  dollars  for  each  offense." 

This  is  a  pcisitive  prohibition  against  the  collection  by  the  sheriff 
of  any  taxes  on  unassessed  property.  The  sheriff  has  no  power  or 
authority  to  assess  or  list  omitted  property  for  taxation  under  the 
statutes.  His  powers  and  duties  as  to  property  omitted  by  the  as- 
sessor and  supervisors  are  defined  by  section  4241,  of  the  statutes, 
which  requires  him  to  file  in  the  clerk's  office  of  the  county  in  which 
the  property  is  liable  to  assessment,  a  statement  containing  a  de- 
scription and  the  value  of  the  praperty  proposed  to  be  assessed.  The 
sheriff  has  no  part  in  the  assessment  of  property,  except  to  report 
omitted  property  to  the  clerk,  as  directed  by  section  4241,  of  the 
statutes;  and  he  is  forbidden,  under  a  penalty  of  one  hundred  dol- 
lars for  each  offense,  to  collect  'any  taxes  at  all  until  the  property 
is  assessed  by  a  person  authorized  to  assess  it*  and  its  proper  assess 
ment  certified  to  him. 

The  collection  by  appellee  of  the  sum  alleged  from  the  various 
taxpayers  of  the  county  on  property  which  had  not  been  assessed 
for  taxation,  was  a  plain  violation  of  the  law;  it  did  not  relieTO  the 
taxpayers  frcun  their  liability  to  lie  county,  and  they  could  have 
sued  appellee  immediately  and  recovered  each  of  the  various  sums 
paid  to  him.  It  was  their  money;  it  did  not  belong  to  the  county. 
If  appellee  held  it  in  trust,  it  was  for  the  persons  who  paid  it  to 
him,  and  not  for  the  county.  (Commonwealth  v.  Boske,  30  Ky.  Law 
Rep.,  400;  9  S.  W.,  316.) 

For  these  reasons  we  are  of  the  opinion  that  the  lower  court  prop- 
erly sustained  a  demurrer  to  the  indictment. 

Judgment  affirmed. 


RICHARDSON  v.  LOUISVILLE  &  NASHVILLB  RAILROAD  CO. 

(Filed  September  24,  1908— To  be  reported.) 

Courts — Pleading— Jurisdicti om— Special  Demurrer — Presumptions — 
When  the  petition,  to  wihioh  it  is  desired  to  demur  specially  upon 
the  ground  that  the  court  has  no  jurisdiction  of  the  defendant  or  ot 
the  subject  of  the  action,  fails  to  disclose  the  want  of  Jurisdiction, 
the  defendant,  if  he  desires  to  raise  the  question,  should  point  out  dis- 
tinctly in  an  answer  or  other  pleading,  as  provided  in  section  lift. 
of  the  Civil  Code,  the  reasons  why  the  court  has  not  Jurrlsdiction. 
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80  that  the  court  may  be  informed  of  tihe  grounds  upon  which  the 
special  demurrer  is  rested.  Circuit  courts  are  courts  of  general 
jurisdiction,  and  it  will  be  presumed,  in  the  absence  of  a  showing  to 
the  contrary,  that  they  have  jurisdiction. 

O.  B.  lilly  for  appellant. 

Fred  P.  Caldwell,  Benjamin  D.  Warfield  and  John  T.  Shelby  for 
appellee. 

Appeal  from  Madison  Circuit  Court. 

Judge  Carroll  delivered  the  extension  of  opinion,  overruling. 

In  the  petition  for  re-hearing  it  is  suggested  that  the  court  in 
the  opinion  made  no  reference  to  the  question  raised  by  the  appel- 
lee in  the  lower  court,  and  urged  by  it  in  the  brief  filed  in  its  behalf 
in  tfliis  court,  that  the  MadiscQ  Circuit  Court  had  no  Jurisdiction  to 
hear  and  determine  this  case. 

The  action  was  brought  under  section  73,  of  the  Civil  Code,  pro- 
viding that:  "Excepting  the  actions  mentioned  In  section  76,  an 
action  against  a  common  carrier,  whether  a  cprporatiooi  or  not,  upon 
a  contract  to  carry  property,  must  be  brought  in  the  county  in 
which  the  defendant,  or  either  of  several  defendants,  resides;  or  In 
which  the  contract  is  made;  or  in  which  the  carrier  agrees  ta  de- 
liver the  property."    •    ♦    ♦ 

It  will  thus  be  seen  that  the  venue  of  the  action  is  limited  to 
either  one  of  three  counties.  In  the  brief  filed  on  the  original  heai^ 
ing,  as  well  as  in  the  petition  for  re-hearing,  it  is  stated  that  the 
contraict  was  entered  into  In  Estill  county,  that  the  appellee's  resi- 
dence is  in  JefCerson  county,  and  the  property  was  to  be  delivered 
in  Kenton  county.  Neither  of  these  facts  appears  in  the  record. 
The  jurisdictional  question  was  not  properly  raised  or  made  In  the 
lower  court.  For  this  reason  it  was  not  noticed  in  the  opinion,  and 
would  not  now  be  considered  except  for  the  insistence  of  counsel 
that  the  plea  to  the  jurisdiction  of  the  M'adlson  Circuit  Court  should 
have  been  sustained. 

Before  entering  its  appearance  in  the  Madison  Circuit  Court,  the 
appellee  filed  the  following  special  demurrer:  "The  defendant  demurs 
specially  to  the  plaintiff's  petition  herein  on  the  ground  that  this 
court  has  not  jurisdiction  of  this  cause  of  action  set  forth  In  the 
plaintiff's  petition  and  amended  petition." 

It  did  not  file  any  other  pleading  of  record  stating  the  reasons 
why  the  M-adison  Circuit  Court  did  not  have  jurisdiction,  or  setting 
out  that  it  resided  in  Jefferson  county,  or  that  the  contract  was  made 
in  ESstill  county,  or  that  the  property  was  to  be  delivered  in  Kentoa 
county.  The  pel^ition  did  not  disclose  the  fact  that  the  Madisrn 
Circuit  Court  was  not  the  county  in  which  the  cJontract  waa  made  or 
the  county  in  which  the  defendant  resided.  In  the  absence  of  a  plead- 
ing showing  a  want  of  jurisdiction,  the  lower  court  properly  overrul- 
ed the  special  demurrer.    Section  92,  of  the  Civil  Code,  provides  that: 

'A  special  demurrer  is  an  objection  to  a  pleading  which  shows: 

'1.  Thait  the  court  has   no   jurisdiction   of  the   defendant,  or   the 
subject  of  the  action;  or, 

'2.  That  the  plaintiff  has  not  legal  capacity  to  sue;  or, 

'3.  Tha^t  another  action  is  pending  In  this  State,  between  the  same 
parties,  for  the  same  cause;  or, 

"4.  That  there  Is  a  defect  of  parties,  plaintiff  or  defendant. 

"Either  of  e^aid  ground«  of  objection,  shown  to  exist  by  a  pleading, 
is  waived,  unless  distinctly  specified  by  a  demurrer  thereto,  except 
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the  objection  to  the  jurisdiction  of  the  court  of  the  subject  of  the 
action,  which  objection  is  not  waived  by  falling  so  to  make  it."  *  •  ♦ 

When  the  petition  to  which  it  Is  desired  to  demur  specially  upon 
the  ground  that  the  court  has  no  Jurisdiction  of  the  defendant  or  of 
the  subject  of  the  action,  fails  to  disclose  the  want  of  jurisdiction, 
the  defendant  If  he  desires  to  raise  the  question  should  point  out 
distinctly  In  an  answer  or  other  pleading  as  provided  in  section  US, 
of  the  Civil  Code,  the  reasons  why  the  court  has  not  jurisdiction, 
so  that  the  court  may  be  informed  of  the  grounds  upon  which  the 
special  demurrer  Is  rested.  Circuit  courts  are  courts  of  general 
jurisdiction,  and  will  be  presumed,  in  the  .  absence  of  a  showing 
to  the  contrary,  that  they  have  jurisdiction  of  the  defendant. 

The  Madison  Circuit  Court  had  jurisdiction  of  the  subject-matter 
of  the  action;  and  as  the  pleading  to  which  the  special  demurrer 
was  filed  did  not  disclose  the  jurisdiction  over  the  person  of  the 
defendant,  and  the  objection  was  not  made  by  answer  or  other 
pleading,  it  was  waived. 

The  petition  for  re-hearing  is  overruled. 


CLARK  V.  COMMONWEALTH. 

(Filed  September  24,  1908— Not  to  be  r^orted.) 

Evidence — Competency  Of — (32  Ky.  Law  Rep.,  63,  and  response  to 
petition  for  re-hearing  In  same  case.)  The  only  complaint  here  is 
that  Blair's  evidence  was  not  excluded.  But  the  facts  examined  and 
held  that  his  evidence  was  competent. 

Mercer  &  Mercer  for  appellants. 

Jas.   Breathitt  and   Tom   B.   McGregor   for   appellee. 

Appeal   from  Breckinridge  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

We  do  not  deem  it  necessary  to  write  an  extended  opinion  in  this 
case.  The  only  ground  for  reversal  seriously  urged  is  that  the  lower 
court  erred  in  not  excluding  the  evidence  of  Norville  Blair.  Upon 
a  former  appeal  by  appellant  (32  Ky.  Law  Rep.,  63),  the  judgment  of 
conviction  was  reversed  because  of  error  committed  by  the  trial 
court  in  admitting  the  evidence  of  this  witness.  In  a  response  to 
the  petition  for  a  re-hearing  in  that  case  by  Commonwealth,  Judge 
Hobson,  in  delivering  the  opinion  of  the  court,  said: 

"The  testimony  of  Blair  can  only  be  competent  upon  the  ground 
that  It  shows  a  confession  made  by  the  defendant.  But  to  make 
the  statement  Blair  heard  competent  against  the  defendant,  the 
Commonwealth  must  show  that  he  made  the  statement.  The  difficulty 
with  the  proof  offered  on  this  subject  is  that  it  does  not  establish 
that  fact.  Blair  did  not  see  the  person  who  talked  to  him  through 
the  sewer  pipe,  and  he  did  not  know  the  voice.  The  proof  does 
not  show  that  only  a  person  in  the  cell  downstairs  in  the  southwest 
corner  of  the  jail  could  talk  through  this  sewer  pipe  to  a  person 
upstairs  where  Blair  was.  It  does  not  show  that  Clark  was  confined 
in  this  cell  and  that  no  one  else  had  access  to  the  sewer  pipe.  It  is 
not  common  for  prisoners  to  be  allowed  the  use  of  the  corridors 
of  the  jail  during  the  day.  The  evidence  of  Blair  shows  this  was 
the  case  upstairs  where  he  was  and  there  is  no  proof  that  things 
went  differently  downstairs.  The  Commonwealth  may  show  by  circum- 
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stantial  evidence  that  It  was  Clark  who  talked  to  Blair  through  the 
sewer  pipe ;  and  if  on  another  trial  the  evidence  should  show  that 
Clark  was  confined  in  this  cell  and  that  no  one  else  had  access  r.o 
the  sewer  pipe,  and  that  no  one  else  could  talk  through  It  to  the 
cell  where  Blair  was  except  a  person  in  this  cell,  the  testinu>ny  of 
Blair  as  to  what  was  said  may  be  admitted." 

Upon  the  trial  from  which  this  appeal  is  prosecuted,  the  evidence 
is  conclusive  that  at  the  time  Blair  had  the  conversation  with  Clark, 
no  other  person  was  confined  in  the  cell  occupied  by  Clark  except 
himself,  nor  did  any  other  person  except  the  jailer  enter  or 
have  access  to  the  cell.  The  sewer  pipe,  through  which  the  con- 
versation was  had  extended  from  the  cell  occupied  by  Blair,  which 
was  immediately  above  that  occupied  by  Clark,  to  the  cell  in  which 
Clark  was  confined. 

BlaJr  testified  that  the  -conversation  he  had  through  the  sewer  pipe 
was  with  the  person  In  the  cell  Immediately  under  him.  As  there 
was  no  persQn  In  this  cell  at  that  time  except  Clark,  and  as  the 
sewer  pipe  in  Clark's  cell  was  so  located  that  a  person  who  was  not 
inside  the  cell  could  not  talk  into  it,  the  evidence  of  Blair  under  the 
opinion  delivered  by  Judge  Hobson  was  competent,  and  the  judg- 
ment must  be  afilrmed. 


FOSTER  V.  COMMONWEALTH. 
(Filed  September  24,  1908 — Not  to  be  reported.) 

1.  Murder— Instructions — Upon  Matter  Where  No  Evidence — Com- 
plaint is  made  here  that  there  should  have  been  an  instruction  upon 
voluntary  and  involuntary  manslaughter,  but  under  the  evidence 
there  is  no  place  for  an  instruction  except  upon  the  subject  of  mur- 
der. In  such  a  case  It  would  be  absurd  to  instruct  upon  questions 
about  which  there  was  no  evidence  whatever. 

2.  Evidence — There  was  sufficient  evidence  to  sustain  the  verdict, 
and  under  the  well  established  rule  of  this  court,  there  being  no  preju- 
dicial error,  the  verdict  will  not  be  disturbed. 

K.  D.  Perkins  and  W.  R.  Henry  for  appellant. 

Jas.   Breathitt  and  Jno.  F.  Lockett  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion   of  the   Court  by  Judge   Carroll,   affirming. 

Under  an  indictment  charging  her  with  the  murder  of  James  Foster, 
her  husband,  the  appellant  was  convicted  and  her  punishment  fixed 
at  imprisonment  in  the  State  penitentiary  for  life.  At  the  conclu- 
sion of  the  evidence  for  the  Commonwealth,  her  counsel  asked  the 
court  to  direct  the  jury  to  return  a  verdict  of  not  guilty.  This  re- 
quest being  refused,  they  declined  to  offer  any  evidence.  One  of  the 
principal  grounds  relied  on  for  reversal  is  that  the  evidence  intro- 
duced for  the  Commonwealth  was  wholly  Insufllcient  to  support  a 
verdict  of  conviction.  The  additional  error  urged  is  that  the  court 
failed  to   instruct   the  jury   as   to  the   whole  law  of  the  case. 

The  evidence  upon  which  the  conviction  was  had  was  entirely 
circumstantial  and  consisted  chiefly  of  statements  made  by  appel- 
lant. There  were  no  eye  witnesses  to  the  murder.  The  deceased 
was  found  lying  in  his  bed  dead.  His  death  was  produced  by  a  ball 
from  a  pistol,  that  entered  the  back  or  top  of  his  head,  killing 
him  instantly.    The  pistol  was  held  so  close  to  the  bed  upon  which 
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his  head  was  resting,  that  the  fire  from  it  when  discharged  burned 
or  scorched  the  bed  clothes.  Deceased  was  asleep,  and  did  not  move 
his  position  in  the  bed  after  he  was  shot.  The  work  of  the  assassin 
was  quickly  done,  and  the  victim,  without  a  struggle,  passed  from 
sleep  into  death. 

Appellant  and  deceased,  with  their  children,  lived  in  a  small  house 
in  a  rather  thickly  settled  neighborhood.  Deceased  was  in  the 
habit  of  getting  drunk,  and  when  under  the  influence  of  liquor  was 
violent  and  abusive  to  his  wife.  They  had  several  serious  and  no?dy 
quarrels,  during  which  each  would  threaten  to  kill  the  other.  The 
murder  was  committed  on  Sunday  night.  On  Sunday  afternoon,  the 
deceased  left  home  for  the  purpose  of  going  to  a  place  where  whisky 
could  be  obtained.  Soon  after  his  departure  the  appellant  took  her 
children  to  the  house  of  her  daughter,  nearby,  and  said  that  her 
husband  would  come  home  drunk  during  the  night,  and  that  she 
would  go  away  and  stay  until  he  got  sober. 

There  was  no  evidence  whatever,  except  a  statement  made  by 
appellant,  tending  to  connect  any  other  person  than  appellant  with 
the  commission  of  the  crime.  The  evidence  conducing  to  establish 
her  guilt  consists  of  threats  and  the  statement  made  to  more  than 
one  person  that  "Foster  had  come  home  drunk,  gone  to  sleep,  and 
wx>ke  up  in  hell;"  that  "he  never  could  come  in  drunk  and  put  his 
pistol  against  the  side  of  her  head  again;"  and  contradictory  accounts 
of  where  she  spent  the  night.  To  one  person  she  said,  that  after 
leaving  home  Sunday  afternoon,  she  became  sick  and  spent  the 
night  at  a  school  house  about  a  half  mile  from  where  she  lived.  At 
another  time,  she  said  that  she  had  gone  to  bed  in  her  own  house 
and  was  awakened  by  her  husband  on  his  way  home  hollering  and 
shooting;  that  she  went  out  of  the  house  with  a  view  of  escaping 
from  him,  and  within  a  short  distance  came  upon  two  men  to  whom 
she  told  why  she  was  leaving  home;  that  they  prevailed  on  her  to 
return  with  them  to  her  house,  which  she  did,  when  one  of  them 
went  in  and  fired  the  fatal  shot,  after  which  she  went  to  the  school 
house  and  remained  the  balance  of  the  night. 

Without  relating  the  other  circumstances  of  her  guilt,  based  upon 
her  conduct  and  conversations,  we  will  content  ourselves  by  saying 
that  there  was  sufficient  evidence  to  sustain  the  verdict.  Under  the 
well  ecftablished  rule  of  practice  prevailing  in  this  State,  if  there 
is  any  evidence  tending  to  show  the  guilt  of  the  accused,  the  case 
should  go  to  a  Jury  and  their  finding  of  guilt  will  not  be  disturbed 
unless  some  prejudicial  error  of  law  has  been  committed.  (Martin 
V.  Commonwealth,  32  Ky.  Law  Rep.,  657.)  The  only  error  of  law 
complained  of  is  the  failure  of  the  trial  court  to  instruct  the  jury 
upon  the  subjects  of  voluntary  and  involuntary  manslaughter.  Tftis 
court  refused  to  charge  the  jury  upon  these  branches  of  the  law 
of  homicide — giving  only  an  instruction  upon  the  question  of  mur- 
der, and  the  usual  one  as  to  reasonable  doubt  of  guilt  entitling  the 
defendant  to  an  acquittal. 

It  has  been  ruled  In  several  cases  that  where  no  eye  witness  lo 
the  homicide  testifies,  it  is  the  duty  of  the  court  to  give  to  the  jury 
the  law  applicable  to  manslaughter  as  well  as  murder.  The  cases 
■o  holding  were  reviewed  in  Bass  v.  Commonwealth.  30  Ky.  Law 
Rep.,  967;  and  it  was  there  held,  after  fully  consid^ing  them,  not  to 
be  necessary  to  give  an  instruction  as  to  voluntary  or  involuntary 
manslaughter  or  self-defense,  unless  there  was  Bome  fact  or  cir- 
cumstance developed  on  the  trial  upon  which  such  Instructions  or  one 
of  them  migiht  be  predicated.  In  the  case  before  us,  there  is  no 
room  or  place  for  an  instruction  except  upon  the  subject  of  murder. 
There  is  not  a  word  of  proof  or  a  single  circumistaDce  upon  which 
an  Instruction  as  to  voluntary  or  Involuntary  manslaughter  or  self- 
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defense  could  be  rested.  It  would  be  absurd  to  hold 
like  this  the  trial  court  should  have  given  instruct 
Jects  concerning  which  there  was  no  evidence  wha 
pellant,  if  guilty  at  all,  was  guilty  of  murder.  The  J 
per  instructions,  after  a  trial  free  from  prejudicial  er 
appellant  was  guilty,  and  the  Judgment  of  the  lower 
affirmed. 


RBINECKB  V.  BAILEY. 

(Filed  September  24,  1908— Not  to  be  rej 

Corporations  —  Actions  to  Recover  Corporate  Prop< 
Brought  in  Name  of  Corporation — An  action  to  rec 
property  must  be  brought  in  the  name  of  the  cor] 
an  action  can  not  be  maintained  by  one  or  more  of  tl 
unless  it  be  shown  that  the  corporation  or  its  directc 
bring  the  action,  and  that  the  interests  of  the  stoc 
it  necessary  that  one  should  be  instituted. 

Yost  &  Laffoon  and  Gordon,  Gordon  &  Cox  for  appel 

Waddill  &  Dempsey  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

Appellant,  who  was  plaintiff  below,  in  his  petitioi 
stated  his  cause  of  action  substantially  as  follows: 

That  some  twenty  years  ago  he  founded  a  corpora- 
the   Relnecke  Coal   Company,   with   a  capital   stock  od 
thousand    dollars,    which    corporation    continued    unti: 
1901,  when    a  new  corporation    styled   the   Relnecke 
Company   took   over   the   property   of   the   Relnecke   C 
That   he   gave   to   Bailey,   who   was  defendant   below, 
shares  of  stock  in  the  original  corporation,  and  when 
ed  in  the  original  corporation,  gave  him  the  same  nun 
in  the  new,  and  also  made  him  secretary   and   generi 
each  of   the   corporations.    That  after   the   organizatio 
corporation,  the  appellee  purchased  150  shares  of  its  st 
this  purchase  all  the  stock  in  the  corporation,  except 
was  owned  by  the  appellant  and  appellee.    That  durini 
years  appellant  has  owned  one-half  and  appellee  one-h 
shares,  of  the  capital  stock  of  the  corporation  known 
Light  &  Water  Company,  and  also  all  the  stock,  except 
in  the  corporation  known  as  Bailey  &  Company.    That 
the  management  and  control  of  each  of  the  corporations 
and  disbursed  the  funds  thereof.    That  while  holding  t 
the    appellee    wrongfully    converted    to    his    own    use, 
corporations  to  the  extent  of  at  least  $135,000,  no  par- 
accounted    for   either   to   appellant   or   the   corporations 
discovering  the   fraud   committed   by   appellee,   a  comp 
ment   was   made  between   them,   by   which   appellee   a 
appellant  t'he  sum  of  $50,000 — $20,000  of  this  amount  ^ 
by  the  assignment  and  transfer  of  capital  stock  of  the  1 
Mining  Company,  and  the  balance  by  the  transfer  of  st 
&  Company,  and  the  Bailey  Light  &  Water  Company,  a 
tlon  of  promissory  notes.    He  averred  that,  under  and 

vol.  33—62 
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this  settlement,  appellee  assigned  and  transferred  to  him  $20,000  of 
the  capital  stock  of  the  Reinecke  Coal  Mining  Company,  but  refused 
to  comply  with  the  other  terms  of  the  settlement;  and  he  sought 
to  recover  from  appellee  $30,000  with  interest.  He  also  averred  that 
each  of  the  corporations  was  solvent,  and  that  neither  their  credi- 
tors nor  any  other  person  would  be  affected  injuriously  by  the  settle- 
ment referred  to — that  the  holders  of  the  three  shares  of  stock  had 
really  no  interest  in  the  corporations,  but  were  stockholders  merely 
for  the  purpose  of  qualifying  them  to  act  as  directors. 

Appellee  filed  an  answer,  denying  the  indebtedness  as  charged, 
although  admitting  that  he  did  wrongfully  convert  certain  funds  of 
the  corporations,  and  that  no  agreement  to  compromise  or  settle 
on  the  terms  stated  in  the  petition  was  made,  and  asked  that  the 
shares  of  stock  in  the  Reinecke  Coal  Mining  Company  that  were 
delivered   to  appellant  be  restored   to  him. 

The  case  being  submitted  on  the  pleadings,  the  demurrer  to  the 
petition  as  amended  was  sustained;  and  an  order  entered  directing 
appellant  to  return  to  appellee  the  shares  of  stock  received  by  him. 

Pending  the  action,  the  Reinecke  Coal  Mining  Company  filed  an 
answer,  consenting  to  the  compromise  settlement  that  was  the 
basis  of  the  action,  and  averred  that  it  had  no  interest  in  the  litiga- 
tion.    Neither  of  the  other  corporations  were  before  the  court. 

The  settlement  sued  on  was  made  by  the  son  of  appellee,  acting 
under  a  power  of  attorney.  We  do  not,  however,  deem  it  necessary 
in  the  disposition  of  this  case  to  consider  the  question  raised  as 
to  the  sufficiency  of  the  power  of  attorney  to  authorize  the  settlement, 
or  whether  or  not  the  settlement  was  procured  by  fraud.  Our  oou- 
clusion  Is  that  the  special  judge  who  heard  the  case  correctly  ruled 
that  appellant  as  a  stockholder  in  the  corporation  had  no  power  or 
authority  to  make  the  compromise  settlement  that  was  the  basis  of 
the  action,  or  to  institute  in  his  own  name  a  suit  for  the  embezzle- 
ment of  the  funds  of  the  corporations. 

The  petition  on  its  face  shows  that  if  appellee  converted  to  his 
own  use,  or  embezzled  the  funds,  concerning  which  a  settlement 
was  made,  the  funds  converted  or  embezzled  belonged  to  the  cor- 
porations and  not  to  appellant.  There  being  no  averment  that  the 
corporation  declined  to  institute  the  action,  the  right  to  institute  it 
was  in  the  corporations  and  not  appellant,  who  was  merely*  a  stock- 
holder. The  argument  is  made  for  appellant  that  as  there  are  only- 
three  stockholders  in  the  corporations,  that  is,  appellant  and  appel- 
lee, and  the  nominal  owner  of  the  three  shares  not  held  by  them, 
and  as  the  corporations  are  solvent,  and  the  rights  of  creditors  will 
not  be  injuriously  affected  by  the  settlement,  that  these  facts  take 
the  case  out  of  the  general  rule  which  it  is  conceded  would  vest 
the  right  of  action  as  well  as  the  right  to  make  a  compromise  set- 
tlement of  claims  due  the  cori)orations  in  the  corporations.  But 
this  argument  is  not  sound,  nor  it  is  supported  by  any  authority. 
There  is  no  escape  from  the  proposition  that  the  wrong,  if  any. 
committed  by  appellee  was  against  the  corporations:  that  the  monf>y 
he  embezzled,  if  any,  was  the  property  of  the  corporations.  This 
seems  conclusive  of  the  question  that  any  settlement  concerning  the 
wrongful  acts  of  appellee  upon  which  an  action  could  be  maintained 
must  have  been  made  by  and  with  the  corporations,  and  that  a  suit 
to  enforce  the  settlement  must  be  in  the  name  of  the  corporations. 
No  matter  how  many  shai^s  of  stock  ReJnecke  and  Bailey 
owned,  they  were  merely  shareholders  in  the  corporation.  Ttie 
amoimt  or  value  of  stock  that  one  shareholder  owns  does  not 
confer  upon  him  any  greater  rights  with  respect  to  the  corporate 
property  than  are  vested  in  smaller  stockholders,  except  in  so  far 
as  his  holdings  may  enable  him  to  control  the  interests  or  dictate 
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the  policy  of  the  corporation  through  its  directors  or  officers.  The 
large  stockholder,  no  more  than  the  smaller  one,  can  substitute  him- 
self for  the  corporation,  or  make  in  his  own  name  a  settlement  af- 
fecting it  affairs  or  institute,  as  an  individual,  an  action  concern- 
ing its  property.  This  controversy  is  not  an  individual  matter 
between  Reinecke  and  Bailey.  Nor  does  the  fact  that  Reinecke  owns 
the  principal  interest  in  the  stock  of  the  corporations  confer  upou 
him  the  right  to  make  the  corporate  business  a  personal  matter. 
That  a  compromise  of  doubtful  claims  is  a  good  consideration  to  up- 
ihold  a  contract  we  have  no  doubt;  and  if  the  claim  alleged  to 
have  been  compromised  between  Reinecke  and  Bailey  related  to 
their  individual  affairs,  it  is  clear  that  an  action  might  be  main- 
tained upon  the  compromise  agreement,  if  one  was  made.  But, 
back  of  this  is  the  question,  whether  or  not  the  parties  making  the 
compromise  have  the  right  to  do  so,  or  the  authority  to  maintain  an 
acticn  upon  the  agreement  resulting  from  it.  It  is  well  settled  that 
an  action  to  recover  corporate  property  must  be  brought  in  the  namo 
of  the  corporation,  and  that  such  an  action  can  not  be  maintained 
by  one  or  more  stockholders  unless  it  should  be  shown  that  the  cor- 
poration or  its  directors  declined  to  bring  the  action,  and  that  the 
interests  of  the  stockholders  make  it  necessary  that  one  should  be 
instituted.  When  this  state  of  case  is  presented,  an  action  to  re- 
cover corporate  property  or  to  protect  the  interests  of  the  cor- 
poration, may  be  brought  by  the  stockholders.  (Collier  v.  Deering 
Camp  Ground  Association.  23  Ky.  Law  Rep.,  1799;  P.,  C,  C.  &  St.  L.  R. 
R.  Co.  v.  Dodd,  24  Ky,  Law  Rep.,  2057;  Jones  v.  Johnson,  10  Bush, 
649;  10  Cyc,  pages  963,  967.) 
The    judgment   is    affirmed. 


EHRLICK   &  BERXBRO  v.   COMMONWEALTH. 
(Filed  September  24,  1908— Not  to  be  reported.) 

1.  Jurisdiction- -The  complaint  that  a  special  grand  jury  was  om- 
panueled  to  investigate  appellants  conduct  can  not  be  noticed  here 
for,  by  the  provisions  of  section  281,  Civil  Ccvde,  this  court  can  not 
pass   upon   motions  to  quash  indictments. 

2.  Admonition  of  Court  to  Witness — The  witness  appeared  to  be 
trilling  with  the  court  who  stated  in  the  presence  of  the  jury  that 
It  might  be  a  good  thing  if  some  people  were  prosecuted  for  perjury. 
The  witness  deserved  disciplining  and  the  remark  did  not  bear  on 
appellants'   rights. 

3.  There  was  abundant  evidence  to  take  the  case  to  the  jury. 

C.   L.   Raison,  Jr.,   and   Jno.   B.   O'Neal   for   ap])ellants. 
Jas.   Breathitt   and    Theo.    B.   Blakey    for   appellee. 
Appeal   from   Campbell   Circuit   Court. 
Opinion  of  the  court  by  Chief  Justice  O'Rear,  affirming. 

Appellants  were  convicted  of  maintaining  a  public  nuisance,  and 
fined  $500  and  $100  respectively.  They  set  up  and  operated  a  pool- 
room, in  Campbell  county,  just  outside  the  corporate  limits  of  New- 
port, where  betting  on  horse  races  throughout  the  country  was  in- 
dulged in  by  large  crowds  attracted  to  the  place  by  Its  facilities  for 
betting.    The  crowds  numbered  from  two  hundred  to  two  thousand 
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and  assembled  daily  except  Sundays,  when  races  were  being  run  any- 
where in  the  United  States. 

The  principal  features  of  the  case  are  very  similar  to,  if  not  iden- 
tical with  those  of  the  case  of  Ehrllck  v.  Commonwealth,  31  Ky. 
Law  Rep.,  401.  It  is  not  deemed  necessary  to  restate  here  the 
propositions  of  law  there  laid  down. 

In  the  case  at  bai*  appellants  complain  at  the  action  of  the  trial 
court  in  empaneling  a  special  grand  Jury  to  investigate  their  con- 
duct, which  returned  the  indictment  under  which  they  were  tried, 
it  is  not  necessary,  because  not  permissible,  for  us  to  notice  the 
grounds  of  complaint  on  this  score.  For  the  Legislature  has  seen 
proper  to  withhold  Jurisdiction  from  this  court  to  pass  in  review  upon 
motions  to  quash  indictments.  (Section  281,  Criminal  Code;  Com- 
monwealth V.  Simons,  100  Ky.»  164.)  We  do  not  mean  to  be  understood 
as  intimating  that  the  action  of  the  trial  judge  in  selecting  aind  em- 
panneling  the  special  grand  Jury  was  In  any  wise  irregular.  We 
have  not  considered  that  phase  of  the  question  at  all. 

Judgment  of  abatement  was  entered  after  the  verdict  of  the  jury. 
The  complaint  is  that  the  indictment  does  not  sufficiently  describe 
the  premises.  The  indictment  as  to  the  premises  says,  "Said  room 
is  located  on  the  East  side  of  the  Alexandria  Pike,  south  of  the  city 
of  Newport."  The  preceding  language  describes  it  as  a  place  where 
a  pool-room  was  being  conducted  by  appellants  at  which  large  num- 
bers of  persons  daily  congregated.  The  requirement  of  the  law  is 
that  the  description  should  be  sufficiently  definite  to  enable  the 
sheriff  to  find  the  place.  Probably  in  the  light  of  this  record,  he 
could  find  a  place  which  a  thousand  or  so  other  peopie  were  at)le 
to  locate  every  day  in  the  week.  "That  is  certain  which  may  be 
made  certain,"  is  a  maxim  applying  to  descriptions  of  this  kind  as 
well  as  to  forcible  entry  cases.  If  the  sherift  should  find  it  impos- 
sible to  locate  the  premises,  the  order  of  abatement  may  have  to  be 
amended,  as  it  well  could  be  from  the  record.  If  the  sheriff  should 
accidentally  close  the  wrong  pool-room  under  this  order  the  public 
would  not  suffer  from  that  fact,  provided  appellants  would  obey 
the  order  of  the  court  and  close  the  right  one. 

One  of  the  attendants  at  the  pool-room  being  investigated,  was 
called  as  a  witness  by  the  prosecution.  His  answers  showed  that 
his  memory  was  woefully  bad,  or  that  he  was  uncandid  in  his  state- 
ments. He  testified  to  nothing  very  hurtful  to  appellants,  and  to 
nothing  in  their  favor.  The  judge,  evidently  believing  that  the  wit- 
ness  was   trifling  with   the   court,   thus   admonished   him: 

"I  might  say  this  to  you  by  way  of  admonition;  it  Is  your  duty  to 
answer  these  questions  frankly.  This  is  not  a  place  for  sport.  I 
want  this  conducted  properly;  and,  I  might  say,  gentlemen,  it  would 
be  good  for  this  community  if  some  people  were  prosecuted  for  per- 
jury." 

Appellants  object  to  the  judge's  statement.  If  this  witness  had 
testified  to  anything  in  their  favor,  it  might  have  been  argued  that 
the  efl'ect  of  the  statement  was  to  discredit  the  witness'  credibility, 
and  therefore,  have  damaged  their  case.  Such  was  not  the  fact 
The  witness  <ieserved  disciplining.  Whether  the  closing  remark 
was  too  harsh  is  a  matter  that  does  not  appear  to  us  to  bear  on  ap- 
pellants' rights. 

There  was  abundant  evidence  of  appellants'  guilt  to  take  the  case 
to  the  jury.  The  rule  in  this  court  is,  if  there  is  any  evidence  of 
guilt,  the  weight  to  be  given  it,  and  the  punishment  (within  the 
limits  as  given  in  the  court's  instructions)  are  questions  solely  for 
the  jury. 

Judgment   affirmed. 
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PARACAMPH   CO.   v.   COMMONWEALTH   OF   KENTUCKY. 

(Filed  September  24, 1908 — Not  to  be  reported.) 

Indictments — Omission  to  Use  Word  "Incorporated"  in  Newspaper 
Adyertisement— ^Turisdiction — ^Appellant  was  indicted  in  the  Hopkins 
Circuit  Court  for  Its  failure  to  use  the  word  "incorporated"  follow- 
ing its  name  in  a  newspaper  advertisement.  As  its  home  office  was 
in  Jefferson  county,  the  Hopkins  Circuit  Court  was  without  Juris- 
diction, and  while  the  question  could  not  be  raised  in  a  special  de- 
murrer, it  should  have  been  raised  in  the  answer  in  the  nature  of 
a  plea  to  the  jurisdiction.  The  lower  court  should  have  discharged 
the  defendant  when  it  was  made  to  appear  in  the  amended  answer 
that  its  principal  place  of  business  was  in  Louisville.  (32  Ky.  Law 
Rep.,   189.) 

Johnson  &  Jennings  for  appellant. 

Jas.  Breathitt  and  Tom  B. '  McGregor  for  appellee. 

Appeal  from  Hopkins  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  reversing. 

Appellant,  Paracamph  Co.,  whose  place  of  business  is  in  Louisville, 
Ky.,  was  indicted  in  Hopkins  county  for  a  violation  of  section  676» 
Kentucky  Statutes.  The  particular  ofPense  charged  against  appellant 
was  publishing  an  advertisement  of  its  business  in  the  "Hustler,"  of 
Hopkinsville,  without  having  under  its  corporate  name  the  word  "in- 
corporated." Appellant  first  filed  a  special  demurrer  to  the  jurisdiction 
of  the  court.  It  then  filed  an  answer  in  twt>  i>aragraphs.  In  tihe  first 
paragraph  it  pleaded  not  guilty,  and  in  the  second  alleged  that  it  had 
upon  its  letter  heads,  checks  and  envelopes,  and  all  other  written  or 
printed  matter,  the  word  "incorporated;"  that  it  was  impossible  for 
anyone  to  deal  with  appellant  without  knowing  it  was  a  corporation. 
Subsequently  it  offered  to  file  an  amended  answer  in  which  it  alleged 
that  its  principal  place  of  business  was  in  Louisville,  Ky.  It  then  set 
out  more  specifically  the  allegations  contained  in  its  first  answer  in 
regard  to  its  having  the  word  "incorporated"  upon  all  of  its  literature. 
The  court  refused  to  permit  this  amended  answer  to  be  filed.  The  case 
was  then  submitted  to  the  court  and  judgment  rendered,  imposing  a 
fine  of  $150  on  appellant,  of  which  it  complains. 

It  is  insisted  by  appellant  that  the  Hopkins  Circuit  Court  was  with- 
out jurisdiction  of  the  offense  charged. 

The  question  here  involved  was  recently  before  this  court  in  the 
well-considered  case  of  Commonwealth  v.  Remington  Typwriter  Co.\ 
32  Ky.  Law  Rep.,  189,  wherein  it  was  said: 

"The  offense  against  the  statute  is  more  certainly  committed  where 
its  home  office  in  this  State  is  than  in  any  other  county  where  a  stray 
magazine  or  a  fugitive  newspaper  might  find  its  way,  or  other  kind  of 
advertising  be  used.  In  prosecutions  for  violations  like  this  it  seems 
to  us  better  for  the  interest  of  all  parties  concerned  that  the  venue 
should  be  fixed  in  one  county,  if  it  can  with  propriety  be  done,  so  that 
persons  desiring  to  proceed  against  the  corporation  in  default  may 
know  where  to  institute  proceedings,  and  the  corporation  may  know 
in  what  court  it  will  be  proceeded  against.  We  doubt  if  the  Com- 
monwealth would  contend  that,  if  an  advertisement  in  violation  of  the 
statute  was  inserted  in  a  newspaper  that  circulated  in  every  county  in 
the  State,  prosecutions  might  be  instituted  and  convictions  had  in  each 
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ot  the  119  counties.  In  other  words,  could  not  a  conviction  in  one 
county  be  pleaded  as  a  bar  to  the  prosecutions  in  the  others?  It  is 
not,  however,  necessary  to  further  elaborate  this  view.  If  it  should 
be  entertained  by  the  court  in  a  case  where  it  was  presented,  only  one 
recovery  could  be  had,  and  this,  it  seems  to  us,  should  be  In  the  county 
where  its  principal  office  or  place  of  business  in  the  State  Is  located, 
or  where  its  designated  officer  for  service  of  process  resides.  Nor  will 
the  efficiency  of  the  statute  which  subserves  a  useful  purpose  be  im- 
paired by  this  ruling." 

As  appellant's  principal  place  of  business  or  home  office  was  in* 
Louisville,  Jefferson  county,  Ky.,  it  necessarily  fiJlows  that  the  Hop- 
kins Circuit  Court  was  without  jurisdiction  to  try  appellant.  True, 
the  question  of  Jurisdiction  could  not  be  raised  by  special  demurrer, 
for  there  was  nothing  in  the  record  to  show  where  appellant's  principal 
place  of  business  was  located.  The  question  should  have  been  raised 
by  an  answer  in  the  nature  of  a  plea  to  the  jurisdiction.  However, 
when  it  was  made  to  appear  to  the  trial  court  by  appellant's  second 
amended  answer  that  its  home  office  or  principal  place  of  business  was 
in  Louisville,  Jefferson  county.  Ky.,  it  was  then  the  duty  of  the  court 
to  discharge  the  defendant  for  the  reason  that  it  was  apparent  that 
the  court  was  without  jurisdiction. 

For  the  reasons  given  the  judgment  is  reversed  and  cause  remanded, 
with  directions  to  dismiss  appellant. 


STANDARD  SANITARY  MANUFACTURING  CO.  v.  MINOR. 

(Filed  September  24,  1908 — Not  to  be  reported.) 

Master  and  Servant — Instructions — ^In  this  action  by  appellee  to  re- 
cover damages  for  injuries  resulting  from  the  alleged  negligence  of 
the  appellant  by  which  he  was  injured,  held  that  the  facts  warranted 
the  submission  of  the  case  to  the  jury,  and  they  were  correctly  told 
by  the  trial  court  that  if  the  master  knew  the  force  was  inadequate 
to  do  the  work  assigned,  and  the  plaintiff  did  not  know  It,  and  because 
of  this  he  was  injured,  the  master  is  liable  except  for  the  plaintiff's 
negligence. 

O'Neal  &  O'Neal  for  'appellant. 

J.  A.  Skaggs  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Common  Pleas  Branch,  Sec- 
ond Division. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  affirming. 

Appellant,  a  laborer  in  appellee's  employ,  was  set  to  work  with  three 
other  men  to  unload  from  a  car  a  number  of  iron  pipes  about  twenty 
feet  long  and  twelve  inches  in  diameter.  It  was  raining  and  sleeting, 
and  it  is  charged  that  the  force  was  inadequate  for  the  task.  Notwith- 
standing complaint  was  made  by  the  boss  in  charge  of  the  work  to  ap- 
pellee's fareman,  they  were  ordered  to  proceed  wlthl  tlhe  work.  The  men 
handling  one  end  of  one  of  the  pipes  let  it  slip,  and  it  rolled  down  on 
appellant,  crushing  his  ankle  and  otherwise  injuring  his  leg.  He  re- 
covered a  verdict  and  judgment  for  $500  as  damages  in  this  action. 
On  this  appeal  the  appellant  has  not  argued  or  briefed  the  case.    But 
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Tve  assume  from  the  motion  for  a  new  trial  in  the  Circuit  Court  that 
the  Ki'<^uii(]8  of  complaint  are  that  the  court  misinstructed  the  Jury  as 
to  thiv  law  governing  appellant's  liability.  The  instructions,  in  sub- 
8tanc«\  were  that  it  was  the  duty  of  the  master  to  furnish  enough 
force  to  do  Ihe  work  with  reasonable  safety  to  all  those  engaged  in  it; 
that  if  it  knew,  or  by  ordinary  care  could  have  known,  that  the  force 
was  iuadogubte,  and  If  the  plaintiff  did  not  know  it,  and  In  consequence 
of  such  lack  of  adequate  force  plaintiff  was  injured,  the  master  was 
liable  to  the  injured  servant,  except  for  the  latter's  own  negligence  in 
the  matter,  if  any.  ^nd  such  we  understand  to  be  the  law.  The  facts 
warr;inted  the  siibmission  of  the  case  to  the  jury,  whose  verdict  can  not 
be  said  to  be  flagrantly  against  the  evidence. 
Judgment  ailirmed. 


COMMONWEALTH    v.    LANDIS. 

(Filed  September  24^  1908 — To  be  reported.) 

Indictment— Carnal  Knowledge  of  Female  Under  Sixteen  Years  of 
Age — Allegations — Sufficiency — Unaer  section  1511,  Kentucky  Statutes, 
as  amended  by  the  Acts  of  1906,  which  reads:  "Whoever  shall,  unlaw- 
fully, carnally  know  a  female  under  the  age  of  sixteen  years,  or  an 
idiot,  shall  be  confined  in  the  penitentiary  not  less  than  ten  nor  more 
than  twenty  years,"  an  indictment  against  a  man  charging  him  with 
carnally  knowing  a  female  under  the  age  of  sixteen  years  need  not  al- 
lege that  such  female  was  not  the  wife  of  the  accused. 

Jas  Breathitt,  Tom  McGregor  and  B.  J.  Bethurum  for  appellant. 

Appeal   from   Pulaski    Circuit   Oa-urt. 

Opinion  of  the  court  by  Judge  Lassing,  ordering  law  certified. 

Appellee  was  indicted  charged  with  the  offense  of  carnally  knowing 
a  female  under  the  age  of  sixteen  years.  The  indictment  is  as  fol- 
lows: 

"The  grand  jury  of  Pulaski  county,  in  the  name  and  by  the  authority 
of  the  Commonwealth  of  Kentucky,  accuse  J.  C.  Landis  of  the  crime  ot 
carnally  knowing  a  female  under  the  age  of  sixteen  years,  committed 
in  the  manner  and  form  as  follows,  viz:  The  said  Landis,  on  the  last 
day  of  JNlay,  1908,  before  the  finding  of  this  indictment  and  In  the 
coimty  and  State  aforesaid,  did  unlawfully,  carnally  know  EJsther  Mil- 
ler, who  was  then  and  there  a  female  under  the  age  of  sixteen  years, 
against  the  peace  and  dignity  of  the  Commonwealth  of  Kentucky." 

To  this  indictment  the  appellee  entered  a  plea  of  "not  guilty,"  was 
tried  and  his  punishment  fixed  at  confinement  in  the  penitentiary  for 
ten  years.  Ho  filed  a  motion  and  grounds  for  a  new  trial,  and,  upon 
hearinj^,  this  motion  was  sustained,  the  verdict  of  the  jury  was  set 
aside  and  appellee  granted  a  new  trial.  The  proof  offered  by  the  Com- 
monwealth warranted  the  finding  of  the  jury,  and  it  is  alleged  that  the 
trial  judge  granted  a  new  trial  because  the  indictment  failed  to  charge 
that  appellee  and  the  prosecuting  witness  were  not  husband  and  wife, 
and  that  the  proof  failed  to  establish  this  fact.  The  only  question  be- 
fore us  on  this  appeal  is  the  sufficiency  of  the  indictment. 

TThis  indictment  is  drawn  under  section  1511,  of  the  Kentucky  Stat- 
utes, as  amended  by  the  Acts  of  1906,  which  reads  as  follows: 


984  COMMONWEALTH  Y.  LANDIB. 

"Whoever  shall  unlawfully,  carnally  know  a  female  under  the  age  of 
alxte'tn  years,  or  an  idiot,  shall  be  confined  in  the  penitentiary  not  less 
than  ten  nor  more  than  twenty  years." 

Tho  indictment  follows  substantially  the  language  of  the  statute. 
Sub  section  2,  of  section  122,  of  the  Criminal  Code,  provides  that:  ''An 
indictment  must  contain  a  statement  of  the  acts  constituting  the  of- 
fense in  ordinary  and  concise  language,  and  in  such  a  manner  as  to 
enable  a  person  of  common  understanding  to  know  what  is  intended; 
and  with  such  degree  of  certainty  as  to  enable  the  court  to  pronounce 
judgment,  on  conviction,  according  to  the  right  of  the  case." 

Section  124,  of  the  Criminal  Code,  defines  the  facts  that  must  be 
stated  with  certainty  in  an  indictment  to  be  "the  party"  and  "the 
"oftense"  charged,  the  county  in  which  the  ofTense  was  committed,  and 
the  particular  circumstances  of  the  offense  charged,  if  they  be  neces- 
sary to  constitute  a  complete  oftense.  The  particular  circumstances 
of  the  offense  charged  in  the  case  at  bar  are  those  defined  by  the 
statute  »as  amended  by  the  act  of  192$,  creating  the  offense.  Section 
136,  of  the  Criminal  Code,  provides  that  the  words  used  in  the  statute 
to  define  an  offense  need  not  be  strictly  pursued  in  an  indictment,  but 
other  words  conveying  the  same  meaning  may  be  used. 

Measured  by  these  Code  provisions  the  indictment  in  the  case  at 
bur  meets  the  requirements  of  the  law,  unless  it  can  be  said  that, 
under  sub-section  4,  of  section  124,  above  referred  to,  it  is  necessary  to 
alloge  ihat  the  accused  and  the  female  whom  he  is  charged  with  car- 
nal!/ knowing  were  not  husband  and  wife,  in  order  to  constitute  a 
complete  ofi'ense.  We  know  of  no  authority  so  holding,  nor  are  we 
referred  to  any  such. 

Tn  Koberson's  Criminal  Law,  section  271,  it  is  stated  that,  in  "an  in- 
dictment under  the  statute  concerning  rape  on  infants  under  twelve 
years  of  age,  •  •  •  sex  need  not  be  alleged,  the  indictment  is  sulficient 
if  it  gives  a  woman's  name  and  uses  the  pronouns  'she'  and  'her/ 
In  speaking  of  the  person  on  whom  the  rape  was  committed.  The 
word  'female'  in  an  indictment  is  equivalent  to  the  word  'woman.'  It 
need  not  be  averred  that  the  woman  was  not  the  wife  of  the  defend- 
ant." 

And,  in  the  case  of  the  Commonwealth  v.  Fogarty,  69  Am.  Dec, 
264  (Mass.).  the  court,  in  passing  upon  the  sufficiency  of  an  Indictmeni 
for  rape,  said: 

"Nor  was  it  necessary  to  allege  that  the  prosecutrix  was  not  the 
wife  of  the  defendant.  Such  an  averment  has  never  been  deemed  es- 
sential in  indictments  for  rape,  either  in  this  country  or  in  England. 
The  precedents  contain  no  such  allegations.  A  husband  may  be  guilty 
at  common  law  as  principal  in  the  second  degree  of  a  rape  upon  his 
wife  by  assisting  another  man  to  commit  rape  upon  her,  and  under 
our  statute  would  be  liable  to  be  punished  in  the  same  manner  as  the 
principal  felon.  An  indictment  charging  him  as  principal  would,  there- 
fore, be  valid.  Of  course,  it  would  always  be  competent  for  a  party 
indicted  to  show,  in  defense  of  a  charge  of  rape  alleged  to  be  actually 
committed  by  himself,  that  the  woman  on  whom  it  was  charged  to 
have  been  committed  was  his  wife.  But  it  is  not  necessary  to  negative 
the  fact  in  the  indictment." 

In  the  case  of  State  v.  Williamson,  83  Am.  St.  Reports,  780  (Utah), 
it  was  expressly  held  that  an  indictment  for  rape  need  not  specify  the 
sex  of  the  defendant,  nor  that  the  person  ravished  was  not  his  wife. 

These  authorities  are  directly  in  point,  and  we  have  been  able  to 
find  none  holding  the  contrary  view. 

We  are  of  opinion  that  the  indictment  is  a  good  indictment  for  the 
otfonse  charged,  and  this  opinion  is  ordered  to  be  certified  to  the  lower 
court  as  the  law  of  the  case. 
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LATHAM  V.  LINDSAY. 
(Filed  September  25»  1908 — Not  to  be  reported.) 

Instructions — Motion  to  Strike  From  Record — ^Affirm  as  Delay  Case — 
The  motion  to  strike  the  instructions  from  the  record  must  be  sus- 
tained because  there  is  no  order  identifying  them,  but  it  can  not  be  said 
from  the  record  that  the  appeal  was  prosecuted  for  delay.  The  bill  of 
evidence  is  sufficiently  identified  to  show  that  it  is  the  genuine  bill. 

Petrie  ft  Standard  for  appellant. 

Trimble  &  Mallory  and  C.  A.  Denny  for  appellee. 

Appeal  from  Todd  Circuit  Court. 

Opinnion  of  tihe  court  by  Chief  Justice  O'Rear,  overruling  motion. 

Appellee's  motion  to  strike  the  bill  of  exceptions  from  the  record 
must  be  overruled.  There  is  no  bill  of  exceptions  in  the  record.  The 
"bill  of  evidence,"  which  is  the  stenographer's  bill,  attested  by  the 
trial  judge,  is  sufficiently  identified  to  satisfy  us;  prima  facie,  it  is 
the  genuine  bill,  and  it  may  stay  in  the  record  for  whatever  proper 
purpose  it  may  serve  on  the  trial. 

The  motion  to  strike  the  instructions  from  the  record,  as  copied 
therein  by  the  clerk,  must  prevail.  There  is  no  order  identifying  them 
as  the  instructions  given  on  the  trial.  The  Instructions,  to  constitute 
a  part  of  the  record,  must  be  identified  by  an  order  of  court,  or  be 
contained  in  a  bill  of  exceptions,  duly  signed  and  filed  in  the  record. 

The  motion  to  affirm  as  a  delay  case  is  overruled.  The  attorneys  for 
appellee  failed  to  endorse  the  record  as  required  by  section  759,  Civil 
Code.  Besides,  when  the  appellee  feels  that  he  must  file  a  brief— along 
brief — on  the  motion  to  affirm  as  a  delay  case,  that  itself  indicates  that 
the  case  presents  a  debatable  question.  In  addition,  we  cannot  say 
from  the  record  that  the  appeal  was  prosecuted  merely  for  delay. 


WILSON  V.  L.  &  N.  R.  R.  CO. 
(Filed  September  25,  1908 — ^Not  to  be  reported.) 

Railroads — ^Action  Against — Several  Causes  of  Actions — Code  Pro- 
vision— There  is  no  authority  conferred  by  the  Code  of  Practice  to 
bring  an  action  for  an  injury  to  a  passenger  in  the  county  where 
the  carrier  agrees  to  deliver  the  property,  and  section  83,  of  the 
(Ik>de  does  not  remedy  this,  for  under  this  section  one  of  the  condi- 
tions precedent  to  uniting  several  causes  of  action  is  that  each  may 
be  brought  in  the  same  county,  and  there  being  no  authority  given  to 
sue  for  Injury  to  the  passenger  as  first  indicated,  it  follows  that  the 
two  causes  of  action  can  not  be  brought  in  the  same  Jurisdiction. 

Grant  E.  Lilly  for  appellant. 

John  T.  Shelby,  Chaa.  H.  Moorman,  Benjamin  D.  Warfleld  apd  J. 
Tevis  Cobb  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  affirming. 
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Appellant,  E.  Wilson,  who  then  resided  at  Afton,  Indian  Territory, 
contracted  with  the  "Frisco"  line  at  that  point,  to  transport  a  car- 
load of  household  goods  and  live  stock  from  Afton  to  Rice's  station 
in  Estill  county,  Kentucky.  By  the  terms  of  the  contract  he  had  the 
privilege  of  riding  in  the  car  or  on  the  train  carrying  the  car  from 
Afton  to  his  destination.  The  car  yrsLS  delivered  to  appellee.  Louis^ 
ville  &  Nashville  Railroad  Compai^y,  at  St.  Louis,  and  was  trans- 
ported by  it  from  that  point  to  Richmond,  Ky.  There  it  was  deliver- 
ed to  the  Louisville  &  Atlantic  Railroad  Company,  to  be  taken  to 
Rice's  Station,  in  Bstill  county. 

After  reaching  Kentucky,  appellant  brought  this  action  in  the 
Madison  Circuit  Court  against  the  Louisville  &  Nashville  Railroad 
Company  and  the  Louisville  ^  Atlantic  Railroad  Co.  In  the  first 
paragraph  of  his  petition  appellant  asked  for  the  recovery  of  $36.80, 
which  he  alleged  the  I^ouisville  &  Atlantic  Railroad  Company  wrong- 
fully required  him  to  pay  as  additional  freight  on  the  shipment. 
In  the  first  clause  of  the  second  paragraph  of  the  petition,  appellant 
asked  damages  on  the  ground  that  while  the  car  containing  the  goods 
and  live  stock  was  on  the  side  track  in  St.  Louis,  the  Louisville  & 
Nashville  Railroad  Company  carelessly  and  negligently  ran  one  of 
its  engines,  or  a  portion  of  its  train,  against  the  car  with  such 
violence  as  to  break  and  damage  the  goods  contained  therein  to  the 
extent  of  $50.  In  the  second  clause  of  the  second  paragraph  appel- 
lant asked  damages  in  the  sum  of  $500  for  personal  injuries  sus- 
tained by  him  in  the  same  collision  in  which  his  goods  were  damaged. 
In  the  third  paragraph  of  the  petition  appellant  asked  damages  In. 
the  sum  of  $50  on  account  of  delay  to  his  shipment  at  Richmond. 

Appellee,  Louisville  &  Nashville  Railroad  Company,  filed  an  an- 
swer in  the  nature  of  a  plea  to  the  jurisdiction  of  the  Madison  Cir- 
cuit Court  as  to  each  of  the  causes  of  action  set  forth  in  the  peti- 
tion. The  lower  court  adjudged  that  it  had  jurisdiction  of  appellee 
as  to  the  cause  of  action  for  $50  damages  for  injury  to  the  household 
goads  and  also  to  the  cause  of  action  for  the  delay  at  Richmond 
asserted  in  the  third  paragraph  of  the  petition.  It  further  adjudged 
that  it  had  not  jurisdiction  of  appellee  as  to  the  cause  of  action  for 
$500  damages  on  account  of  personal  injuries  asserted  in  the  second 
paragraph  of  the  petition.  Appellant's  petition  as  to  the  last  named 
cause  of  action  was  dismissed  for  want  of  jurisdiction,  and  from  this 
judgment  the  present  appeal  is  prosecuted. 

It  is  the  contention  of  appellant  that  his  cause  of  action,  both  for 
the  injury  to  himself  and  his  property,  arises  entirely  out  of  the  con- 
tract of  shipment;  that  the  injury  which  he  received,  both  to  him- 
self and  to  his  property,  was  the  result  of  one  wrongful  act:  that 
the  law  does  not  contemplate  that  such  an  action,  arising  from  one 
wrongful  act,  shall  be  split  up,  and  one  part  of  the  damages  sued 
for  in  one  jurisdiction  and  the  other  part  sued  for  in  another  juris- 
diction. Appellant  further  contends  that,  under  sections  1  and  6, 
of  section  83,  of  the  Civil  Cede,  express  authority  is  given  to  joint 
actions  arising  from  contracts  or  for  injuries  to  persons  and  prop- 
erty. For  the  purpose  of  discussing  the  question,  we  give  below  the 
provisions  of  the  Code  relative  to  the  point  involved: 

"Section  73.  Excepting  the  actions  mentioned  in  section  75,  an  ac* 
tion  against  a  common  carrier,  whether  a  corporation  or  not,  upon 
a  contract  to  carry  property,  must  be  brought  in  the  county  in  which 
the  defendant,  or  either  of  several  defendants,  resides;  or  in  which 
the  contract  is  made;  or  in  which  the  carrier  agrees  to  deliver  the 
property.  An  action  against  such  carrier  for  an  injury  to  a  passen* 
ger,  or  to  other  person  or  his  property,  must  be  brought  in  the  county 
in   which   the   defendant,   or   either   of   several  defendants,   resides; 
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or  in  which  the  plaintiff  or  his  property  is  injured;  or  in  which 
he  resides,  if  he  reside  in  a  county  in  which  the  carrier  passes. 

"Section  83.  Several  causes  of  action  may  be  united,  if  each  af- 
fect all  the  parties  to  the  action,  may  be  brought  in  the  same  county, 
and  miay  be  prosecuted  by  the  same  kind  of  action;  and  if  all  of 
them  be  brought: 

"1.  Upon   contracts,    express   or    implied;    or    ♦     •     ♦ 

"6.  For  injuries  to  person  and  property." 

The  first  part  of  section  73  fixes  the  venue  of  the  action  against 
the  common  carrier  upon  a  contract  to  carry  property.  Such  an  ac- 
tion may  be  brought  at  the  residence  of  the  defendant,  in  the  county 
where  the  contract  is  made,  or  the  county  in  which  the  carrier 
agrees  to  deliver  the  property.  In  this  case  the  Louisville  &  Nash- 
ville Railroad  Company  agreed  to  deliver  the  property  at  Rich- 
mond, Madison  county,  Kentucky.  Therefore,  it  was  proper  to  bring 
an  action  growing  out  of  the  contract  of  shipment  in  the  Madison 
Circuit  Court.  But  the  latter  part  of  section  73,  expressly  provides 
that  an  action  for  an  injury  to  a  passenger,  "or  to  other  person  or  his 
property,  must  be  brought  in  the  county  in  which  the  defendant,  or 
either  of  several  defendants,  resides;  or  in  which  the  plaintiff  or  his 
property  is  injured;  or  in  which  he  resides,  if  he  reside  4n  a  county 
in  which  the  carrier  passes."  By  the  latter  provision  no  authority 
is  given  to  bring  an  action  for  an  injury  to  a  passenger  in  the  county 
where  the  carrier  agrees  to  deliver  the  property.  On  this  account 
section  S3  does  not  remedy  the  matter,  for  under  that  section  one 
of  the  conditions  precedent  to  uniting  several  causes  of  action  is  that 
each  may  be  brought  in  the  same  county.  No  authority  being  given 
to  bring  the  action  for  injury  to  a  passenger  in  the  county  where  the 
carrier  agrees  to  deliver  the  property,  it  necessarily  follows  that 
the  two  causes  of  action  can  not  be  brought  in  the  same  Jurisdiction. 

It  appears  from  the  record  that  appellant's  residence  is  in  Estill 
county,  Kentucky;  that  appellee's  residence  is  in  Louisville,  Ken- 
tucky. Madison  county,  therefore,  is  neither  the  residence  of  appel- 
lee nttr  appellant.  The  Madison  Circuit  Court  had  Jurisdiction  of  the 
claims  for  damages  relating  to  the  household  goods,  because  the  ac- 
tion was  instituted  in  the  county  where  appellee  agreed  to  deliver 
the  property.  The  Code  does  not  authorize  the  bringing  of  a  suit 
in  such  county  for  an  Injury  to  a  passenger.  We,  therefore,  con- 
clude that  the  Judgment  of  the  trial  court,  in  so  holding,  was  pro- 
per. 

Judgment  afiirmed. 


COMMONWEALTH   v.   MORRIS,  &c. 
(Piled  September  24,  1908 — Ta  be  reported.) 

1.  Landlords — Knowingly  Leasing  Premises  for  Unlawful  Sale  of 
Liquors  —  Evidence  Necessary  —  Under  Kentucky  Statutes,  section 
2557,  Imposing  a  penalty  against  one  who  shall  knowingly  furnish 
or  rent  a  house  in  which  spirituous  liquors  are  sold,  in  violation  of 
law,  in  order  to  sustain  a  conviction  under  said  act  against  the 
landlord,  it  is  necessary  that  there  should  be  some  evidence,  direct 
or  circumstantial,  conducing  to  show  that  the  landlord  knew,  or  had 
such  Information,  as  would  put  a  person  of  ordinary  prudence  upon 
notice,  at  or  before  the  time  the  l*^ase  was  entered  into,  that  it  was 
the  purpose  of  the  lessee  to  sell  such  liquors  in  violation  of  law 
upon  the  leased  premises. 

2.  Renting  Premises  in  GoDd  Faith — ^Legitimate  Purpose — Whert 
the  owner  of  property  or  premises  furnishes   or   rents   it   in   good 
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faith  to  be  used  for  legitimate  purposes,  lie  can  not  be  subjected 
to  a  criminal  prosecution  under  the  statute  because  the  lessee  vio- 
lated the  law. 

3.  Same— Right  to  Cancel  Lease — ^Absence  of  Statute  or  Contract-* 
In  the  absence  of  a  statute  or  a  provision  in  the  contract  of  leaain^ 
authorizing  the  landlord  to  cancel  the  lease  or  take  possession  of 
the  rented  property  if  the  lessee  or  occupier  violates  tihe  law,  the 
mere  fact  that  he  does  so  will  not  warrant  the  landlord  In  eject- 
ing him. 

Jas.  Breathitt,  Tom.  B.  McGregor  and  D.  A.  McCandless  for  ap* 
pellant. 

Appeal  from  Barren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  affirming. 

The  appellees  were  Indicted  for  a  violation  of  that  part  of  sec- 
tion 2557,  of  the  Kentucky  Statutes,  providing  that:  "Any  person 
who  knowingly  furnishes  or  rents  a  house,  room,  wagon,  or  any 
conveyance  or  thing  in  which  spirituous,  vinous  or  malt  liquors  are 
sold,  bartered  or  loaned,  in  violation  of  this  act,  shall,  upon  con- 
viction thereof,  be  fined  not  less  than  sixty  nor  more  than  one 
hundred  dollars;  and  the  house,  wagon,  vehicle,  land  or  other  thing  in 
which  the  liquors  were  sold,  bartered  or  loaned,  shall  be  liable 
for  all  fines  adjudged  against  the  person  selling,  bartering,  cr 
loaning  the  same." 

The  charge  in  the  body  of  the  indictment  was  that  tney  "unlaw- 
fully and  knowingly  furnished  and  rented  to  E.  T.  Wills  a  certain 
drug  store,  on  Washington  street,  in  the  town  of  Glasgow,  in  which 
spirituous  liquors  were  sold  during  the  month  of  November,  1907, 
and  at  said  time  and  place,  and  in  said  house,  said  Willla  sold 
spirituous  liquors,  by  retail,  to  T.  B.  Gibb,  and  said  Mrs.  Morris 
and  Lewis  Morris  rented  and  furnished  said  house  to  said  Willis 
during  said  month  with  the  knowledge  that  he  would  so  sell  liquor 
in  violation  of  law  at  <said  time  and  place." 

Upon  the  conclusion  of  the  evidence  for  the  Commonwealth,  the 
court  directed  the  jury  to  return  a  verdict  of  not  guilty. 

The  evidence  shows  that  in  July,  1906,  the  appellee  rented  to  E. 
T.  Willis  a  storeroom  to  be  used  as  a  drug  store  for  a  term  of  two 
years,  with  the  privilege,  on  the  part  of  Willis,  of  renewing  tne 
lease  for  an  additional  term  of  two  years.  There  is  no  evidence 
whatever  that  the  lessors  knew  before,  or  at  the  time  the  leas© 
was  entered  into,  that  Willis  intended  to,  or  would  sell,  liquor  on 
the  leased  premises,  in  violation  of  law,  or  that  they  in  any  manner 
consented  to,  or  approved,  of  the  sale  of  it;  although  it  appears 
that  in  1907  he  did  sell  and  deliver  liquor  in  violation  of  law  to 
various  persons  on  the  leased  premises,  for  which  sales  he  was  in- 
dicted and  convicted  in  the  Darren  Circuit  Court.  And  there  is 
evidence  conducing  to  show  that  appellees  knew  that  illegal  sales 
of  liquor  were  made  on  the  premises  in  1907.  The  question  to  be 
determined  is,  do  these  facts  constitute  a  violation  by  appellees 
of  the  statute.  We  think  not.  To  sustain  a  conviction  under  this 
statute  it  is  necessary  that  there  should  be  some  evidence,  direct 
or  circumstantial,  conducing  to  show  that  the  owner  or  controller 
of  the  leased  property,  or  premises  knew,  or  had  auch  Information, 
as  would  put  a  person  of  ordinary  prudence  upon  notice,  at  or 
before  the  time  the  lease  was  entered  Into  that  It  was  the  inten- 
tion of  the  lessee  to  sell,  in  violation  of  law,  liquor  in  or  upon  the 
property  or  premises  leased.    Where  the  owner  or  controller  of  the 
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property  or  premises  furnishes  or  rents  it  in  good  faith  to  be  used 
for  legal  and  legitimate  purposes,  he  can  not  be  subjected  to  a  crim- 
inal prosecution  under  the  statute  because  the  lessee  violates  the 
law.  Statutes  in  some  respects  similar  to  the  one  under  consider- 
ation, and  'having  the  same  purpose  in  view,  have  been  enacted  in 
a  number  of  States.  In  some  of  them  it  is  provided  that  the  land- 
lord or  lessor  becomes  liable  to  a  penal  prosecution  if  he  permits 
the  tenant  or  lessee  to  continue  in  the  use  of  the  premises  or  prop- 
erty with  knowledge  that  he  is  conducting  in  them  business  in 
violation  of  law.  To  afford  the  landlord  the  means  of  relieving 
himself  from  liability,  these  statutes  also  provide  that  he  may  at 
any  time  during  the  term  eject  the  tenant  who  'has  been  guilty  of 
violations  of  the  statute.  But  our  statute  does  not  go  this  far. 
It  does  not  make  the  landlord  or  owner  liable  because  the  tenant  or 
lessee,  after  obtaining  possession  of  the  property  or  premises, 
violates  the  statute;  nor  does  it  give  him  the  right,  for  this  cause, 
to  eject  the  tenant  and  take  possession  of  the  premises  or  property 
during  the  term.  In  the  absence  of  a  statute,  or  a  provision  in 
the  contract,  authorizing  the  landlord  to  cancel  the  lease,  or  take 
possession  of  the  rented  property  if  the  lessee  or  occupier  violate* 
the  law,  the  mere  fact  that  he  does  so  will  not  warrant  the  landlord 
in  ejecting  him.  Nor  do  we  know  of  any  authority  that  imposes 
upon  the  landlord  the  duty  of  stipulating  in  the  contract  that  a  vio- 
lation of  law  by  the  tenant  will  work  a  forfeiture  of  the  lease.  In 
the  absence  of  notice,  as  herein  Indicated,  the  lessor  who  rents  his 
property  for  legitimate  purposes  may  assume  that  the  tenant  will 
not  violate  the  law,  but,  if  he  does,  the  landlord  can  not  be  sub- 
jected to  criminal  Habllity  for  his  misdoings  under  the  present 
statute.  (17  Am.  &  Bng.  EJncy.  of  Law,  page  315;  23  Cyc,  pages 
203,  322;  Crocker  v.  State,  49  Ark.,  60;  Cordes  v.  State,  37  Kan.,  48; 
Hall  V.  Germain,  131  N.  Y.,  536.) 
Judgment  affirmed. 


GEARHART  v.  COMMONWEALTH. 
(Filed  September  25,  1908 — To  be  reported.) 

1.  Jurisdiction — Indictment  Found  in  Wrong  Court — Transferred  to 
Proper  County — Under  section  230,  of  the  Criminal  Code,  where,  on 
the  trial  of  a  defendant  under  an  Indictment  for  a  misdemeanor, 
it  appeared  that  the  offense  was  not  committed  In  the  county  m 
which  the  indictment  was  found,  it  was  proper  for  the  trial  court, 
on  the  motion  of  the  attorney  for  the  Commonwealth,,  to  discharge 
the  jury  and  transfer  the  prosecution  to  the  c*ounty  in  which  the 
offense  was  committed,  as  provided  In  sections  166  and  167,  Crim- 
inal Code. 

2.  Same — ^Indictment  Transferred — Proceedings  Therein — Bail  to 
Answer — ^When  on  the  trial  of  a  misdemeanor  indictment  it  was 
found  that  the  offense  was  committed  in  another  county,  and  the 
indictment  and  trial  was  transferred  to  the  county  in  which  the 
offense  was  committed,  it  was  not  proper  for  the  court  to  which 
it  was  transferred  to  try  the  case  on  the  indictment  found  in 
another  county,  but  the  court  to  which  the  indictment  was 
transferred  should  have  held  the  defendant  to  bail  for  his  appear- 
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ance   in   the  latter  court  to  answer   any   indictment  that   might   be 
found  therein. 

Henry  L.  Wood  for  appellant. 

James  Breathitt  and  T.  B.  McGregor  for  appellee. 

Appeal  from  Elliott  Circuit  Court. 

■Opinion  trf  tjhe  court  by  Wm.  Rogers  Clay,  Commissioner,  reversing. 

Appellant,  Peter  C^earhiart,  was  indicted  by  the  grand  jury  of 
Carter  county  for  the  offense  of  selling  sperituous,  vinous  and  malt 
liquors  In  that  county  in  violation  of  the  local  option  laws.  When. 
the  case  was  called  for  trial  at  the  special  term  of  the  Oorter  Cir- 
cuit Court,  it  developed^  upon  the  heiring,  that  the  offense  was  com- 
mitted in  Bllioitt  county.  Thereupon  the  Commonwealth's  attorney 
moved  the  court  to  transfer  the  case  to  the  Elliott  Circuit  Court  ft>r 
trial,  which  was  done  over  the  objection  of  appellajit.  The  case 
was  not  re-committed  to  the  grand  jtiry  of  Elliott'  county,  but  ap- 
pellant was  tried  on  the  original  indictment  by  the  Carter  county 
grand  jury.  The  jury  returned  a  verdict  of  guilty,  and  fixed  ap- 
pellant's punishment  at  a  fine  of  $60  and  20  days  in  jail. 

This  appeal  involves  two  questions:  1.  Was  the  case  properly 
transferred  from  the  Carter  Circuit  Court  to  the  Elliott  Circuit  Court? 
2.  Was  it  proper  to  try  appellant  on  the  indictment  returned  in  the 
Carter  Circuit  Court? 

Section  230,  of  the  Criminal  Code,  is  'as  follows:  "If,  during  the 
trial,  it  shall  appear  that  the  offense  was  committed  out  of  the  juris- 
diction of  the  court,  but  within  the  jurisdiction  of  some  other  court 
of  this  State,  the  court  shall  stop  ^he  trial,  discharge  the  jury,  and 
take  the  proceedings  in  the  case   directed   in  sections  IGo  and    167.** 

While  it  is  true  thnt  sections  16C  and  167  apply  only  to  felony 
cases,  there  is  nothing  in  section  230  that  limits  its  application  to 
such  cases.  We,  therefore,  conclude  that  it  Rpplies  alike  to  felonies 
and  misdemeanors.  It  follows,  that  it  w.is  proper  for  the  Carter 
Circuit  Court  to  transfer  the  ea=!e  to  othe  Elliott  Circuit  C:-urt. 

But  was  it  proper  for  the  Elliott  Circuit  Court  to  try  appellant  on 
the  indictment  returned  by  the  Carter  Circuit  Court?  The  indict- 
ment in  question  charged  appellant  with  the  offense  of  violating  the 
local  option  laws  by  selling  spirituous,  vinous  and  malt  liquors  in 
Carter  county.  Manifestly,  therefore,  the  Elliott  Circuit  Court  could 
not  try  a  man  for  an  offense  commltied  In  Elliott  county  upon  an 
indictment  for  an  offense  committed  in  Carter  county.  In  the  first 
place,  the  Elliott  Circuit  Court  wOuld  ihave  no  jurisdiction  of  the 
offense  if  committed  in  Carter  county:  In  the  second  place,  proof 
to  the  effect  that  'nn  offense  was  committed  in  BUiott  county  would 
not  sustain  an  indictment  charging  an  offense  in  Carter  county.  We, 
therefore,  conclude  that  the  action  of  the  Elliott  Circuit  Court,  In 
trying  appellant  upon  the  indictment  In  question,  was  erroneows. 
Instead  of  trying  him  upon  that  indictment,  he  should  have  been 
held  to  bail  to  answer  for  his  appearance  to  an  indictment  by  the 
Elliott  Circuit  Court. 

For  the  reasons  given,  the  judgment  Is  reversed  and  cause  re- 
manded, witih  directions  to  hold  appellant  to  bail  to  answer  for  his 
appearance  to  an  indictment  by  the  Elliott  Circuit  Court. 
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LOUISVILLE    &      NASHVILLE      RAILROAD      CO.      v.      COMMON- 

WEAJLTH. 

(Filed  September  25,  1908— Not  to  be  reported.) 

1.  Rallroada— Obstructing  Crtwslng—^UBe  of  Word  "WillfuUy"  In 
Indictment — The  word  **wlllfully'*  in  an  Indictment  charging  a  rail- 
road with,  willfully  suffering  la.  train  of  cars  to  obstruct  a  public  cross- 
ing, was  used  in  the  sense  that  the  obstruction  was  intentional  and 
not  accidental,  it  being  proved  that  the  (train  of  cars  was  intentionally 
permitted  to  remain  lacroes  the  street  30  or  40  minutes. 

2.  Instructions — The  use  of  ithe  expression  SO  minutes  in  an  instruc- 
tion was  not  a  prejudicial  error  in  view  of  the  fact  that  under  an 
instructi-on  the  whole  matter  as  to  the  reasonableness  of  time  was 
left  to  the  jury,  and  whether  or  not  the  obsruction  was  necessary  to 
make  repairs. 

J.   I.   Blanton   and   Benjamin   D.   Warfleld    for    appellant. 

Jas.    Breathitt    and    Tom    B.    McGregor    for    appellee. 

Appeal   from   Harrison   Circuit   Court. 

Opinion  of  the  court  by  Judge  Nunn,  affirming. 

Appellant  appeals  from  a  Judgment  against  it  for  blocking  a  street 
crossing  in  the  city  of  Cynthiana  for  an  unreasonable  length  of  time. 
The  material  part  of  the  indictment  upon  which  it  was  found  is  as 
follows : 

*'The  Louisville  &  Nashville  Railroad  Company,  an  incorporated 
company  under  the  laws  of  the  ^tate  of  Kentucky,  on  the  8th  day 
of  September,  10U7,  in  the  county  and  State  aforesaid,  and  before 
finding  of  this  indictment,  did  unlawfully  and  willfully  suffer,  per- 
mit, and  cause  a  tram  of  cars  under  the  control,  management  and 
directions  of  said  comp2,ny  to  obstruct  a  public  highway  in  the 
city  of  Cynthiana  by  placing  and  causing  to  be  placed  a  train  of 
cars  of  a  freight  train  ui)on  and  across  a  public  highway  known  as 
the  Oddville  Road  in  the  si. Id  town  of  Cynthiana,  and  between 
Church  street  and  Walnut  street  in  said  town,  and  suffering,  permit- 
ting and  causing  said  train  of  cars  to  remain  and  obstruct  said 
highway  for  an  unnecessary  and  unreasonable  time,  to-wit:  for  thirty 
minutes,  to  the  common  nuisance  of  May  Ammerman,  Mrs.  S.  A. 
^I-ckey  there  and  then  and  all  good  citizens  there  and  then  in  the 
neighborhood,  passing,  repassing,  and  residing  and  being  and  then 
and    there  having  the   right    to   pass,   repass,   reside,   and   be." 

Appellant  asks  a  reversal,  first,  for  the  reason  that  it  was  charg- 
ed that  it  "willfully"  obstructed  the  crossing,  and  there  was  jo 
proof  to  sustain  the  charge  that  it  was  "willfully"  done.  This  word 
was  used  in  the  indictment  as  meaning  that  it  was  intentionally 
done  and  not  accidentally.  It  was  proven  without  contradiction  that 
this  trains  of  cars  was  intentionally  permitted  to  remain  acro/js 
the  street  for  a  period  from  thirty  to  forty  minutes,  preventing  the 
passage  of  twenty-five  or  thirty  persons,  who  had  assembled  there, 
for  that  length  of  time. 

The  defense  of  appellant  was  that  this  was  caused  by  accident 
which  it  could  not  avoid.  The  stopping  of  this  train  across  the  street 
was  caused  by  the  pulling  out  of  a  draw-head  in  one  of  the  cars 
near  the  rear  end  of  the  train,  which  was  south  of  the  crossing. 
The  engine  and  a  considerable  portion  of  the  train  were  north  of 
the  crossing.  The  conductor  testified  that  he  could  not  prevent  the 
blocking  of  the  crossing  for  the  reason  that  he  sent,  as  he  was  re- 
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quired  to  do  by  the  rules  of  the  company,  the  front  brakeman  up 
the  road  ahead  of  the  train  and  the  other  brakeman  to  the  rear  for 
the  purpose  of  protecting  his  train,  and  that  it  left  no  one  but  him- 
self to  repair  the  damage  to  the  train.  He  did  not  explain  why  he 
did  not  cut  the  crossing,  and  let  the  engine  move  up  and  make 
an  opening  at  the  crossing  while  he  was  repairing  the  damage, 
or  why  he  did  not  call  upon  the  fireman  to  aid  him  do  so.  The  sta- 
tion in  Cynthiana  was  about  one  block  ahead  of  the  engine  when 
it  stopped.  This  station  was  a  signal  station,  and  no  train  had 
the  right  to  pass  it  without  a  signal  given  by  the  agent  at  the 
station,  authorizing  it  to  do  so.  The  front  brakeman  testified  that 
he  only  went  to  that  statiion  to  protect  his  train. 

Appellant  objected  to  the  use  of  the  words,  "to-wit:  thirty  min- 
utes" for  the  reason,  its  counsel  say-s,  that  by  this  language  the 
court  determined  what  was  a  reasonable  time  in  which  to  clear 
the  crossing  and  the  question  should  have  been  left  to  the  jury. 
The  use  of  these  words  in  the  instruction  we  presume,  was  caused 
by  the  court  copying  them  from  the  indictment  inadvertently,  and 
would  have  been  a  prejudicial  error  but  for  the  fact,  tmder  the 
evidence  the  jury  could  not  have  been  misled,  and  especially  when 
considered   with   instruction   number   three,    which   Is   as  follows: 

"If  you  believe  from  the  evidence  that  by  reason  of  an  accident 
to  the  train  at  the  time  and  place  mentioned  in  the  evidence  it 
was  necessary  to  obstruct  said  highway  in  order  to  make  the  neces- 
sary repairs  on  said  train  and  further  believe  from  the  evidence 
that  the  defendant,  its  agents  and  employes  did  not  obstruct  said 
highway  longer  thian  it  was  reasonably  necessary  under  the  circum- 
stances to  make  the  necessary  repairs,  the  law  is  for  the  defend- 
ant, and  it  should  be  acquitted." 

Under  this  instruction  the  whole  matter  was  left  to  the  jury  as 
to  the  reasonableness  of  time,  and  whether  or  not  it  was  neces- 
sary to  obstruct  the  crossing  to  make  the  repairs. 

Finding  no  error  prejudicial  to  the  substantial  rights  of  appel- 
lant, the  Judgment  is  afilrmed. 
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ACTIONS— See  Corpora tions.  Pag©. 

AGENTS — See  Common  Carriers,  3,  4. 
ARGUMENT  OF  COUNSELr- 

1.  Objection   to   Must  be  Made  in  Lower  Court — This  court 

will  nxDt  reverse  for  an  argument  of  counsel  which  was 
not  objected  to  in  the  lower  court.  Chapman  v.  Ct>mmon- 
wealth 966 

2.  Instructions — An    Instruction   under   section   240,   Criminal 

Code,  should  follow  the  language  of  the  section,  and 
should  not,  in  'addition,  require  proof  tending  to  connect 
the  defendant  with  the  commission  of  the  offense.    Idem.  965 

3.  Evidence — There  was  sufficient  evidence  to  take  the  case 

to  the  jury.  That  of  what  the  defendant  himself  said  was 
competent  against  him  and  while  it  should  have  been 
offered  in  chief  the  failure  to  do  so  was  not  a  substan/tlal 
error.     Idem    965 

BOUNDARY— See   Lands,   2,  3. 

CARNAL  KNOWLEDGE— See  Indictments,  1,  2. 

CARRIERS— See  Common  Carriers,  1,  4. 

COMMON  CARRIERS— 

1.  Carrying    Whisky    Into    Local    Option   Territory  —  Act  of 

1906 — Indictment — Allegations — ^An  indictmenit  against  a 
common  carrier  under  the  act  of  the  Kentucky  Legisla- 
ture of  1906  (chapter  63),  for  carrying  whisky  into  local 
option  territory  in  quantities  miore  than  one  gallon,  need 
not  negative  all  the  provisions  of  said  act  While  the 
general  rule  may  be  (that  in  drafting  an  indictment  under 
a  statute,  whose  enacting  clause  contains  exceptions.  It 
must  negative  such  exceptions,  It  is  not  necessary  lo  do 
so  in  the  rterms  of  the  statute,  provided  the  whole  In- 
dictment does  so  in  language  that  leaves  no  doubt  XhsA. 
the  accused  does  not  belong  to  the  excepted  class. 
Adams  Express  Co,  v.  Commonwealth  967 

2.  Necessity  to  Obey  the  Law — Knowledge  of  Carrier — Ques- 

ti  n  for  Jury — Common  carriers  ought  to  obey  the  law 
both  in  letter  and  spirit  as  otiher  persons  are  expected  to 
do,  and  where  a  package  of  whisky  is  conveyed  by  a  car- 
rier into  local  option  territory,  lit  is  a  question  for  the 
jury  to  determine  from  the  evidence  whether  the  agents 
of  the  carrier  knew,  or  had  reason  to  believe  that  the  con- 
itents  of  the  package  were  whisky.    Idem 968 

3.  Agents  of  Carriers — Care  Required — ^Agents  of  carriers,  in 

shipping  packages  into  local  option  territory,  are  not  only 
required  t:>  believe  that  they  do  not  contain  whisky,  but 
they  must  use  ordinary  care,  or  due  caution,  to  avoid  a 
violation  of  the  statute.    Idem   968 

4.  Inspection  of    Packages  —  Duty   of    Agents  —  Wlhile    it  Is 

questionable  whether  or  not  the  carrier  has  the  right  to 
open  and  inspect  a  package,  in  the  absence  of  le^slative 
authority  to  do  so,  where  he  has  a  reasonable  strBpiclon 
that  the  shipper  Is  attempting  to  use  his  vehicle  to  vio- 

ind.  Oct.  1 
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COMMON  CARRIERS— Continued—                                                   Page, 
late  the  law  erf  the  land,  he  may,  ab  he  ought,  require 
enough  evidence  of  the  legality  of  the  shipment  to  satisfy 
la  reasonably  prudent  mind  that  the  suspicion   was  not 
well    founded.    Idem    968 

CORPORATIONS— 

Actions  to  Corporate  Propertj' — Miust  be  Brought  in  Name  of 
Corporation — An  action  to  recover  corporate  property  must 
be  brought  in  the  name  of  the  corporation.  Such  an  ac- 
tion can  not  be  maintained  by  one  or  more  of  the  s^tock- 
holders  unless  It  be  shown  that  the  corporation  or  Its  di- 
rectors declined  to  bring  the  action,  aiui  that  the  inter- 
ests of  the  stockholders  make  it  necessary  thajt  one  should 
be  instituted.    Reinecke  v.  Bailey   977 

CRIMINAL  LAW — See  Murder,  Embezzlement  and  Indictment. 

COURTS — See  Jurisdiction — 

Pleading — ^Jurisdiction,  —  Special  Demurrer  —  Presumptions — 
Wlhen  the  petiition,  to  which  it  is  desired  to  demur  speci- 
ally upon  the  ground  that  the  court  has  no  jurisdiction  of 
the  defendant  or  of  the  subject  of  the  action,  falls  to  dis- 
close the  want  of  jurisdiction,  the  defendant,  if  he  desires 
to  raise  the  question,  should  pMnt  out  distinctly  in  an  an- 
swer or  other  pleading,  as  provided  in  section  ii8,  of  the 
Civil  Code,  the  reasons  why  the  court  has  not  jurisdic- 
tion, so  that  the  court  may  be  informed  of  the  grounds 
upon  Vhich  the  special  demurrer  is  rested.  Circuit 
courts  are  courts  of  general  jurisdiction,  and  it  will  be 
presumed,  in  the  absence  of  a  showing  to  the  contrary, 
that  they  have  jurisdiction.  Richai'dson  v.  L.  &  N.  R.  R. 
Co 972 

JBMBEZZLEMENT— 

Indictment — Money  Unlawfully  Collected  and  Misappropriated 
by  Sheriff — Property  Not  Listed  for  Taxation — An  indict- 
ment against  a  sheriff  which  alleges  that  "during  the 
year  1898,  he  knowingly,  feloniously  and  fraudulently  col- 
lected from  various  citizens  of  the  county  the  sum  of 
|2,28G,  and  retained  and  applied  it  to  his  own  use,  when 
the  property  of  the  county  had  ni>t  been  listed  for  taxa- 
tion," Is  not  a  good  indictment  for  embezzlement.  The 
indictment  shows  on  its  face  that  the  sheriff  was  not 
rightfully  land  legally  in  possession  of  the  money  charged 
to  have  been  collected  and  misappropriated  by  him. 
Commonwealth   v.   Alexander    974 

irnDBNCE — See  Murder,  1,  2 — 

Competency  Of — (32  Ky.  Law  Rep.,  63),  and  response  to  pe- 
tition for  re-hearing  in  same  case.  The  only  complaint 
(here  Is  that  Blair's  evidence  was  not  excluded.  But  the 
facts  examined  and  held  that  his  evidence  waj  competent. 
Clark  V.  Commonwealth    , . . .  .974 

INDICTMENTS— See  Railroads  and  Jurisdiction — 

1.  Construction  of  Statutes — Instructions — ^Evidence — The  evi- 
dence ccnducing  to  show  that  appellee  did  not  carry  • 
away  the  switch  light  with  felonious  intention,  the  court 
properly  instructed  the  jury  with  reference  to  the  offenae 
as  defined  by  section  1256,  Kentucky  Statutes,  as  well  as 
that  defined  by  section  807,  under  which  'he  was  indicted. 
Section  264,  Criminal  Code,  wias  enacted  to  meet  cases 
like  this,  and  authorized  the  instruction  under  section 
1266,  of  the  statutes.    Commonwealth  v.  Wells  964 
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2.  Omission  to  Use  Word  "Incorporated"  in  Newspaper  Adver- 

tisement—  Jurisdiction  —  Appellant  wa®  Indicted  in  the 
Hopkins  Circuit  Court  for  its  failure  to  use  the  word  **ln- 
corporated"  following  its  name  In  a  newspaper  advertise- 
ment. As  its  home  office  was  in  Jefferson  county,  the 
Hopkins  Circuit  Court  was  without  jurisdiction,  and 
while  the  question  could  not  be  raised  in  a  special  de- 
murrer, it  should  have  been  raised  in  the  answer  in  the 
njiture  of  a  plea  to  the  jurisdiction.  The  lower  couit 
should  have  discharged  the  defendant  when  it  was  made 
to  appear  in  the  amended  answer  that  its  principal  place 
of  business  was  in  Louisville.  (32  Ky.  Law  Rep.,  189.) 
Paracamph    Co.    v.    Commonwealth 981 

3.  Carni:l  Knowledge  of  Female  Under  Sixteen  Years  of  Age 

— Allegations — Sufficiency — tUnder  section  1511,  Kentucky 
Statutes,  as  amended  by  the  Acts  of  1906,  which  reads: 
"Whoever  shall  unlawfully,  carnally  know  a  female  under 
the  age  of  sixteen  years,  or  an  idiot,  shiall  be  confined  in 
ithe  penitentiary  not  less  t*han  ten  nor  more  than  twenty 
years,"  an  indictment  against  a  man  charging  him  with 
carnally  knowing  a  female  under  the  age  of  sixteen  years 
need  not  allege  that  such  female  was  not  the  wife  of  the 

accused.    Commonwealth    v.    Landls    983 

INSTRUCTIONS— 

Motion  to  Strike  Prom  Record — ^Affirm  as  Delay  Case — ^The 
motion  to  strike  the  instructions  from  the  record  must 
be  sustained  because  there  is  no  order  identifying  them, 
but  it  can  not  be  said  from  the  record  that  the  appeal  was 
prosecuted  for  delay.  The  bill  of  evidence  Is  sufficiently 
identified  to  s^aow  that  it  is  the  genuine  bill.  Latham  y. 
Lindsay    985 

JOINDER  OF  ACTIONS— See  Railroads,  1. 

JURISDICTION— See  Courts— 

1.  The  complaint  that  a  special  grand  jury  was  empianneled 

to  investigate  appellants  conduct  can  not  be  noticed  here 
for,  by  the  provisions  of  section  281,  Civil  Code,  this 
court  can  not  pass  upon  motions  to  quash  indictments. 
Bhrlick  &  Bernero  v.  Commonwealth   979 

2.  Admonition  of  Court  to  Witness — The  witness  appeared  to 

be  trifling  with  the  court  who  stated,  In  the  presence  of 
the  jury,  that  it  might  be  a  good  thing  if  some  people 
were  prosecuted  for  perju-ry.  The  witness  deserved  dis- 
ciplining and  the  remark  did  not  bear  on  lappellants' 
rights.     Idem    "979 

3.  Indictment  Found  in  Wrong  Court — Transferred  to  Proper 

Oi>unty — Under  section  230,  of  the  Criminal  Code,  where, 
on  the  trial  of  a  defendant  under  an  indictment  for  a  mis- 
demeanor, it  appeared  that  the  offense  was  not  commits 
ted  in  the  county  in  which  the  indictment  was  found,  it 
was  proper  for  the  trial  court,  on  the  motion  of  the  at- 
torney for  the  Commonwealth  to  discharge  tjhe  jury  and 
transfer  the  prosecution  to  the  county  In  which  the  of- 
fense was  committed,  as  provided  in  sections  166  and  167, 
Criminal  Code.    Gearhart  v.  Commonwealth  989 

4.  Indictment  Transferred — Proceedings  Therein—Bail  to  An- 

swer— When  on  the  trial  of  a  misdemeanor  Indictment 
it  was  found  th^at  the  offense  was  committed  in  another 
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county,  and  the  indictment  and  trial  was  transferred  to 
the  county  in  which  the  offense  was  committed,  it  w^as 
not  proper  for  the  court  to  which  it  was  transferred  to 
try  the  case  on  the  indictment  found  in  another  county, 
but  the  court  to  which  the  indictment  was  transferred 
should  have  'held  the  defendant  to  bail  for  bis  appear- 
ance in  the  latter  cx>urt  to  answer  any  indictment  that 
might  be  found  therein.    Idem   989 

LAND-- 

1.  Ascertaining    Boundary — Course     and     Distances — Marked 

Lines — Question  for  Jury — ^In  ascertaining  the  boundary 
of  a  tract  of  land,  course  and  distance  must  give  way  to 
marked  lines  and  corners  found  on  the  ground,  or  to  es- 
tablish monuments  called  for  in  the  deed,  land  it  is  neces- 
sarily a  question  for  the  jury,  where  the  proof  is  conflict- 
ing, to  l:cate  the  lines  of  the  tract  of  land  ^tually  sold. 
Sullivan   v.   Hill    962 

2.  Calls  of  Deed — Reversing  Calls — Elffect — One  call  of  a  deed 

lis  entitled  to  i:.s  much  respect  as  another,  and  often  un- 
certainty mj:y  be  avoided  by  reversing  the  calls  of  the 
deed  from  t'he  beginning  comer,  and  in  doing  this.  If  the 
monuments  called  for  in  the  deed  are  found  this  much  of 
the  survey  will  be  located,  and  the  location  of  these  lines 
will  throw  great  light  on  how  oitiier  lines  should  be  lo- 
cated so  as  to  close  the  survey.    Idem 962 

LANDLORDS— 

1.  Knowingly  Leasing  Premises  for  Unlawtul  Sale  of  Liquors 

— ^EJvidence  Necessary — ^  Under  Kentucky  Statutes,  sec- 
tion 2557,  imposing  a  penalty  against  one  who  shall 
knowingly  furnish  or  rent  a  house  in  which  spirituous 
liquors  are  sold,  in  violation  of  law,  in  order  to  sustain  a 
conviction  under  said  act  against  the  landlord,  it  is  neces- 
isarv  that  there  should  be  some  evidence,  direct  or  cir- 
cumstantial,  condu*cing  to  show  that  the  landlord  knew, 
or  had  such  information,  as  would  put  a  person  of  ordi- 
nary prudence  upon  notice,  at  or  before  the  time  the 
lease  was  entered  into,  that  it  was  the  purpose  of  the 
Jessee  to  sell  such  liquors  in  violation  of  law  upon  the 
leased  premises.    Commonwealth  v.   Morris    987 

2.  Renting    Premises    in  GSood  Faitih  —  Legitimate  Pu^rpose — 

Where  the  owner  of  property  or  premises  furnishes  or 
rents  it  in  good  faith  to  be  used  for  legitimate  purposees, 
he  can  not  be  subjected  to  a  crimimal  prosecution  under 
the  statute  because  the  lessee  violated  the  law.    Idem..  987 

3.  Right  to  Cancel  Lease — Absence  of  Statute  or  Contract — 

In  the  absence  of  a  statute  or  a  provision  in  the  contnact 
of  leasing  authorizing  the  landlord  to  cancel  the  lease  or 
take  possession  of  the  rented  property  if  the  lessee  or  oc- 
cupier violates  <the  law,  t^e  mere  fact  that  he  does  so  will 
not  warrant  the  landlord  in  ejecting  film.    Idem 98t 

LIQUORS — See  Landlords,  1,  3;  Common  Carriers,  1,  4. 

MASTER  AND  SERVANT— 

Instructions — ^In  this  action  by  appellee  to  recover  damages  for 
injuries  resulting  from  the  alleged  negligence  of  the  ap- 
pellant by  which  he  was  injured,  held  that  the  facts  war- 
ranted the  submission  of  the  case  to  the  jury,  and  they 
were  correctly  told  by  the  trial  <x>urt  thtft  if  the  master 
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MASTER  AND  SERVANT— Continued— ^                                             P:ge. 
knew  the  force  w>:8  inadequate  to  do  the  work  assigned, 
■and  the  plaintiff  did  not  know  it,  because  of  this  he  was 
injured,  the  master  is  liable  except  for  the  plaintiff's  neg- 
ligence.    Standard  Sanitary  Mfg.  C:-.  v.  Minor   * 982 

MURDER— 

1.  Instructions — Upon  Miatter  Where  no  Evidence — Complaint 

is  made  here  tbu  there  should  have  been  an  instruction 
upon  voluntary  -and  involunitary  manslaughter,  but  under 
the  evidence  there  is  no  place  for  an  instruction  except 
upon  the  subject  cf  murder.  In  such  a  cage  it  would  be 
'absurd  to  instruct  upon  questions  about  whicCi  there  was 
no  evl-dence   whatever.    Foster  v.   Commonwealth 975 

2.  Evidence — There    was    sufficient    evidence    to    sustain  'the 

verdict,  and  under  the  well  established  rule  o*  this  court, 
there  being  no  prejudicial  error,  the  verdict  will  not  be  dis- 
turbed.   I-dem    975 

PLEADING— See  Courts. 

PRESUMPTIONS— See  Courts. 

FAJIFOAr-S-v 

1.  Action  Against  —  Several    Causes   of    Actions — Code    Pro- 

vision— There  is  no  authority  conferred  by  the  Code  of 
Practice  to  bring  an  action  for  in  injury  to  a  passenger 
in  the  o:unty  where  the  carrier  agrees  to-  deliver  the 
property,  and  secfon  83,  of  the  Code,  does  not  remedy 
this,  for  under  this  section  one  of  the  conditions  prece- 
dent to  uniting  several  causes  o!  action  is  that  each  may 
be  br:«ught  in  the  same  county,  and  there  being  no  i.u- 
thority  given  to  sue  for  Injury  to  fae  passenger  as  first  In- 
dca>ted,  it  foMows  that  the  two  causes  of  action  can  not 
be  brought  in  the  same  jurisdiction.  Wilson  v.  L.  &  N. 
R.   R.   Co 985 

2.  Obstructing  Crossing— Use   :f  Word   "Willfully"  in   Indict- 

ment— The  word  "willfully"  in  i  n  indictment  charging 
a  r^ilrod  wit^a  willfully  suffering  a  train  of  cars  to  ob- 
struct a  public  crossing,  was  used  in  the  sense  that  the 
obstruction  was  intenfonal  and  not  accidental,  it  being 
proved  that  the  train  d*  cars  wag  intentioni'lly  permitted 
to  remain  across  the  street  30  or  40  minutes.  L.   &  N. 

R.  R.  Co.   V.  Commonwealth    991 

3  Instructions — The  use  of  the  expression  30  minuftes  in  an  in- 
struction was  not  prejudicial  error  iu  view  of  the  fact  that 
under  an  instruction  the  whole  matter  as  to  the  reason- 
ableness of  time  was  left  to  the  jury,  and  whether  or  not 
the  obstruction  W3s  necessary  to  make  repairs.    Idems..  991 

ind.  oct.  1 — 2 
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COURT  OF  APPEALS  OF  KENTUCKY. 


LEE  V.  WHEAT. 

(Filed  September  23,  1908— Not  to  be  reported.) 

Goad  &  Oliver  for  appellant. 

Appeal  from Circuit  Court. 

Bradburn  &  Basham  and  J.  H.  Gilliam  for  appellee. 

Judge  Hobson  delivered  ithe  following  response  to  petition  for  re- 
hearing, overruling. 

A  mere  mistake  in  the  calls  of  the  deed  can  not  affect  the  title 
when  the  lines  and  corners  are  established,  and  adverse  posses- 
sion is  taken  and  held  for  over  fifteen  years  to  the  lines  and  cor- 
ners thus  established  and  recognized  on  the  ground. 

Petition    overruled. 


COMMONWEALTH  v.  BOYD,  JR. 

(Filed  September  25,  1908 — Not  to  be  reported.) 

Homicide — Self-Defense — Law  Of — Instruction — The  single  error 
complained  of  In  this  record  is  the  failure  of  the  trial  court  to  give 
an  instruction  asked  for  upon  the  law  of  self-defense,  and  while 
the  instruction  properly  expresses  the  law  of  self-defense,  it  was 
unnecessary  to  give  it  because  of  one  previously  given  by  the  court 
on  its  own  motion  which  It  approved  as  a  correct  exposition  of  the 
law  on  this  subject  While  the  verbiage  of  the  instruction  may  dif- 
fer somewhat,  it  is  In  meaning  and  substance  such  as  have  been 
approved  by  the  former  opinions  of  this  court. 

Jas.  Breathitt  and  Tom.  B.  MjoGregor  for  appellant. 

Appeal  from  Laurel  Circuit  Court. 

Opinion   of   the   court   by   Judge   Settle,   certifying    the   law. 

vol.  33—63  993 
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Tlie  CX^mmoawealtli  prosecutes  this  appeal  to  obtain  a  certiA- 
cation  of  the  law  as  to  certain  alleged  erroneous  rulings  of  the 
circuit  court,  made  upon  the  trial  of  appellee  under  an  indictment 
charging  him  with  the  murder  of  James  Sparks.  The  trial  resulted 
in  a  verdict  and  Judgmemt  of  acquittal. 

Numerous  errors  were  assigned  in  the  motion  and  grounds  for  a 
new  trial  filed  in  the  court  below,  but  only  one  of  them  is  discuss- 
ed in  the  brief  of  counsel  representing  the  Commonwealth  in  thia 
court,  ahd  as  to  it  he  merely  expresses  a  doubt,  frankly  admitting 
that  in  other  respects  the  record  seems  substantially  free  from 
prejudicial  error.  We,  therefore,  deem  it  only  necessary  to  con- 
sider this  single  complaint  which  is  as  to  the  refusal  of  the  trial 
court  to  give  instruction  No.  3,  asked  by  counsel  for  the  Common- 
wealth.   That   instruction   reads   as   follows: 

"If  you  shall  believe  from  the  evidence  that  at  the  time  the  de- 
fendant, R.  Boyd,  Jr.,  so  shot  at  and  wounded  James  Sparks,  as 
to  cause  or  hasten  his  death  within  a  year  and  a  day  thereafter, 
(if  you  shall  believe  from  the  evidence  beyond  a  reasonable  doubt 
that  he  did  so)  he  believed  and  had  reasonable  grounds  to  believe 
that  he  was  then  and  there  in  danger  of  immediate  death,  or  the  in- 
fliction of  some  great  bodily  harm,  at  the  hands  of  the  said  Jiames 
Sparks,  and  thJJit  it  was  necessary  or  was  believed  by  the  defendant,  in 
the  exercise  of  a  reasonable  judgment,  to  be  necessary,  to  so  shoot 
at  and  kill  deceased  in  order  to  avert  that  danger,  real,  or  to  the 
defendant,  apparent,  then  you  ought  to  acquit  the  defendant,  upon 
the   grounds   of  self-defense   or   apparent   necessity   therefor." 

This  instruction  properly  expresses  the  law  of  self-defense,  but 
the  giving  of  it  was  unnecessary  as  the  court  on  its  own  motion 
had  previously  given  the  following  instruction  on  ithat  aspect  of 
the  case: 

"Although  you  may  believe  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant,  Robert  Boyd,  Jr.,  did,  in  Laurel 
county,  Kentucky,  and  before  the  finding  of  the  indictment  against  him, 
willfully  shoot  and  wound  James  Sparks,  so  as  to  cause  or  hasten 
his  death  within  a  year  and  a  day  thereafter,  yet  if  you  further  be- 
lieve from  the  evidence  that  the  defendant,  in  the  exercise  of  a 
rea.8onable  judgment,  believed  and  had  reasonable  grounds  to  be- 
lieve, from  all  the  facts  and  circumstances  proven  In  this  case, 
thdr,  said  James  Sparks,  just  preceding  the  firing  of  the  first  shot 
by  the  defendant,  was  about  to  make  an  attack  upon  the  defend- 
ant, and  that  by  reason  thereof,  the  defendant,  in  the  exercise  of 
a  reasonable  judgment,  believed  and  had  grounds  to  believe,  that  he 
was  then  and  there  iu  danger  of  suffering  loss  of  life  or  great  bodily 
harm  at  the  hends  of  said  James  Sparks,  and  that  it  was  neces- 
sary or  believed  by  the  defendant.  In  the  exercise  of  a  reasonable 
judgment,  to  be  iiecetsary  to  so  shoot  at  and  kill  said  James  Sparks, 
in  orde."  to  avert  that  danger,  real,  or  to  the  defendant  apparent, 
then  you  ought  to  acquit  the  defendant  upon  the  grounds  of  self- 
defense  or  apparent  necessity  therefor." 

This  instruction,  though  in  some  respects  differing  In  language 
from  lEstruction  No.  3,  is  substantially  like  it  and  equally  correct. 
Indeed,  i'i  view  of  the  peculiar  nature  of  the  facts  and  circumstances 
leading  to  and  attending  the  homicide,  we  Incline  to  the  opinion 
that  it  was  more  appropriate  than  the  one  refused.  The  killing  was 
but  the  culmination  of  a  hostile  attitude,  maintained  by  deceased  for 
a  long  time  toward  appellant,  which  seemed  to  have  manifested 
itself  in  numerous  Insults,  threats  and  demonstrations,  which,  in  con- 
nection with  the  declaration  and  actions  of  deceased  at  the  time  of 
the  killing,  were  leasonably  calculated  to  induce  appellee  to  be- 
lieve, and  have  reasonable  grounds  to  believe  that  he  was  then  in 
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Imminent  danger  of  death  or  great  bodily  harm  at  the  hands  of 
thp  deceased. 

The  lAw  of  self-defense  has,  time  and  again,  been  stated  in  the 
opinions  of  this  court,  but  without  always  employing  the  identical 
words.  While  the  instruction  given  by  the  court  may  not  precisely 
conform  in  verbiage  to  others  that  have  received  its  approval,  it 
is,  In  language  and  meianing,  a  correct  exposition  of  the  law  of  self« 
defense,  as  applied  to  the  facts  of  this  case. 

It  is  therefore  ordered  that  this  opinion  be  certified  to  the  lower 
court  as  the  law  of  this  case. 


THOMAS  V.  HOBBS'  HX'OR. 

(Filed  September  25,  1908— Not  to  be  reported.) 

Decedent's  E«states — Claim  Against  for  Nursing  Deceased — Absence 
of  Contract  For — The  record  shows  that  the  care  of  deceased  by 
appellant  was  in  the  absence  of  an  agreement  and  without  expecta- 
tion that  she  should  be  compensated,  and  the  presumption  is  that 
it  was  rendered  by  one  member  of  a  family  to  another.  The  claim 
for   services,   was   therefore,   properly  disallowed. 

Geo.  S.  Fulton  and  John  A.  Fulton  for  appellant. 

J.  D.  Wickliffe  for  appellee. 

Appeal  from  Nelson  Circuit  Court. 

Opinion   of  the   court   by  Judge   Hobson,  affirming. 

Margaret  B.  Hobbs  died  in  Nelson  county,  about  86  years  of  age, 
leaving  an  estate  worth  about  $12,000  or  $15,000.  She  had  no  child- 
ren and  made  a  will  by  which  she  disposed  of  her  estate.  After 
her  death  Alice  M.  Thomas  asserted  a  claim  against  her  estate  for 
nursing  and  taking  care  of  (her  at  $200  a  year  for  the  five  years  pre- 
ceding her  death,  amounting  in  all  to  $1,000.  The  claim  was  contro- 
verted by  the  executor,  and  proof  being  taken,  wtas  disallowed  by 
the  circuit  court.    Mrs.  Thomas  appeals. 

Some  twenty-two  years  before  Mrs.  Hobbs*  death,  and  soon  after 
Mrs.  Thomas  was  married,  she  and  her  husband  went  to  live  with 
Mrs.  Hobbs  in  her  home,  the  arrangement  apparently  being  that 
Mrs.  Thomas  and  her  husband  would  board  Mrs.  Hobbs  for  the  use 
of  her  home.  They  lived  there  in  this  way  until  Mr.  Thomas  died, 
about  fifteen  years  later;  and  after  his  death,  Mrs.  Hobbs  and 
Mrs.  Thomas  continued  to  live  there  together  until  Mrs.  Hobbs' 
death  about  seven  years  afterward.  During  the  life  of  Mr.  Thomas, 
Mrs.  Hobbs  paid  some  of  the  family  expenses,  and  after  his  death, 
the  weight  of  the  evidence  shows,  that  she  paid  the  greater  part, 
if  not  all,  of  the  family  expenses.  The  family  consisted  of  herself 
and  Mri9.  Thomas  and  an  old  family  servant  who  did  the  cooking 
and  lived  in  a  cabin  near  the  house,  her  daughter  and  her  daughter's 
child  being  there  with  them  more  or  less  of  the  time.  Mrs.  Thomas 
was  a  dressmaker  by  trade,  and  followed  her  business  of  dress- 
making. Mrs.  Hobbs  was  a  fairly  well  preserved  oM  lady  for  her 
age.  Four  or  five  years  before  her  death  she  had  a  spell  of  grip  from 
which  she  was  Quite  sick  for  about  two  months.  Three  years  after 
this  she  had  another  attack  of  sickness,  but  this  did  not  last  very 
long,  and  in  her  final  sickness  she  was  sick  something  like  three 
weeks.    Beside  these  attacks,  she  had  minor  attacks  from  time  to 
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time.    During  all  of  these  spells  Mrs.  Thomas  waited  upon  her  and 
took   care    of   her   with    commendable    faithfulness.    But    the    proof 
utterly  fails  to  show  that  there  was  any  expectation  on  the  part  of 
Mrs.  Hobbs  to  pay  Mrs.  Thomas  for  her  services,  or  that  the  •cir- 
cumstances   under    which    the    services    were   rendered,    were    such 
as  to  warrant  any  expectation  on  the  part  of  Mrs.  Thomas  that  she 
would  be  paid.    She  can  not  testify  as  to  anything  that  took  place 
between  her  and  Mrs.  Hobbs,  and  no  other  witness  testifies  to  any 
facts   from   which  a  promise   to  pay   for  these  services  can   be   in- 
ferred.   The  two  ladies  had  lived  together  as  one  family  for  twenty- 
two  years;    and   after  Mr.    Thomas'  death,   it  is  evident  that   Mrs. 
Thomas  was  in  straightened  circumstances.    There  is  no  more  rea- 
son why  Mrs.  Thomas  should  be  paid  for  the  last  five  years'  ser- 
vices   than    for    the    previous    years.    They    Uved    together    as    one 
family  during  the  last  five  years  Just  as  they  had  lived  before.     Mrs. 
Hobbs,  as  shown  by  the  weight  of  the  evidence,  not  only  bore  the 
expenses  of  the  family  and  thus  gave  Mrs.  Thomas  a  home,  but  she 
was   a  person   who   did   not   make   debts.    She   paid   for   everything 
as  she  went  and  the  proof  leaves  no  doubt  in  our  minds  that  if  she 
had   understood   that    Mrs.   Thomas   was   asserting   a   claim   against 
her  for  services,  it  would  have  been  settled  then  and  there,  and  the 
existing  arrangement  would  have  been  broken  up.    The  facts  shown 
by  the  proof  are  sufficient  to  raise  a  presumption  that  the  services 
sued  for  were  rendered  by  one  member  of  the  family  to  another, 
without  any  expectation  of  a  charge  being  made  then-efor,  and  no 
reason  is  shown  why  the  claim  for  the  services  was  not  presented 
to  Mrs.  Hobbs  in  her  lifetime;  and  manifestly  the  entire  claim  except 
for  the  services  In  the  last  sickness,  could  have  been  so  presented. 

Under  all  the   evidence  we   conclude  that  the   circuit  court  pro- 
perly disallowed  the  claim. 

Judgment    affirmed. 


COMMONWEALTH  v.   CONWAY. 
(Filed  September  25,  1908— Not  to  be  reported.) 

Liquors— Illegal  Sale  Of— Landlord  and  Tenant— Construction  of 
Statute — While  it  may  be  within  the  province  of  the  Legislature  to 
do  so,  it  has  gone  no  further  than  to  make  punishable  the  renting  of 
a  tenement  for  its  Illegal  sale  of  liquors  where  the  owner  knew  at 
the  time  the  use  to  which  the  property  was  to  be  put,  and  the  I^irisla- 
ture  has  not  yet  said  that  the  owner  is  to  be  responsible  for  the  use  to 
which  his  premises  are  put  without  his  knowledge  when  leasing 
it,  that  it  was  to  be  so  used. 

The  indictment  in  this  case,  as  above  indicated,  was  bad  on  de- 
murrer. 

John  McChord  for  appellee. 

Jas.  Breathitt,  Tom  B.  McGregor  and  R.  L.  Durham  for  appellant. 

Appeal   from    Marion   Circuit   Court. 

Opinion  of  the  court  by  Chief  Justice  O'Rear,  affirming. 

Appellee,  owner  of  a  house  which  was  situated  in  local  option  ter- 
ritory, was  indicted  for  violating  section  2557,  Kentucky  Statutes, 
penalizing  one  who  "knowingly  furnishes  )and  rents  a  room  to  •»- 
other  in  which  spirituous  liquors  are  sold  in  a  territory  where  the 
local  option  law  was  in  force,  in  violation  of  said  locai  option  law." 
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The  indictment  charges  that  appellant  did  "unlawfully"  furnish  and 
rent  a  room  to  one  Putnam  in  a  territory  where  the  local  option 
law  was  in  force,  and  that  appellant  "knew  said  Putnam  was  selling 
spirituous  liquors,  to-wit:  whislLy,  in  said  room  so  furnished  and 
rented"  in  violation  of  the  local  option  statutes.  The  Indictment 
was  held  bad  on  demurrer,  and  the  Comnu>nwealth  has  appealed 
from  the  Judgment  dismissing  it  on  that  ground.  It  may  be  conceded 
that  it  is  within  the  competency  of  the  State  to  make  the  owner  of 
real  property  liable  for  its  use  for  illegal  purposes  by  the  tenant, 
but  such  is  not  the  statute  in  this  case.  The  Liegislature  has  gone 
no  further  than  to  make  punishable  the  renting  of  a  tenement  for 
Its  illegal  sale  of  liquors  in  certain  territory  where  the  owner 
knew  when  he  contracted  that  such  was  the  use  to  which  itt  was 
to  be  put.  While  the  sentence  in  the  statute  does  not  express  with 
grammatical  accuracy  the  idea  of  the  owner's  liability  if  he  lets 
his  premises  to  be  used  for  the  illegal  purpose,  with  knowledge  at  the 
time  of  the  renting  that  such  is  its  intended  use,  we  gaither  such  to 
be  the  legislative  intent  from  the  context  of  the  whole  section.  A 
renting  could  scarcely  be  otherwise  than  knowingly  done.  It  is 
'a  contract,  in  which  the  assent  of  the  mind  of  each  party  to  It  is 
an  essential.  Tho  adverb  "knowingly^'  must  be  referable  tuen  to 
some  other  word  or  clause  than  renting  or  furnishing  the  room  or 
house.  The  object  of  the  Legislature  was,  we  think,  to  reach  that 
class  of  landlords  who  enter  into  the  outlawed  business  by  furnish- 
ing  one  of  the  necessary  means  for  carrying  it  on,  namely,  the  house 
or  room  in  which  it  is  to  be  conducted.  The  knowledge  of  the  land- 
lord that  makes  him  criminally  a  party  to  the  illegal  transaction  is 
not  alone  in  renting  the  house.  Nor  could  it  well  be  in  the  fact 
after  the  renting  (which  might  be  otherwise  perfectly  legal)  that 
the  tenant  put  the  premises  to  an  illegal  use.  It  is  true  that  If 
proi>erty  is  rented  for  one  use  the  tenant  can  not  apply  it  to  a  whol- 
ly different  use  without  forfeiting  his  lease;  and  in  such  case,  if  the 
landlord,  after  knowledge  of  tJhe  wrongful  perversion  by  his  tenjant  suf- 
fers the  tenancy  to  continue,  and  the  illegal  tnafQic  be  continued  In  it  by 
his  tenant,  the  case  might  fall  within  the  statute  being  considered. 
But  there  is  no  such  allegation  in  this  indictment.  So,  we  conclude, 
that  the  purpose  of  the  legislation  in  question  was  to  illegalize  the 
renting  of  the  property  for  the  unlawful  traffic  in  liquors  in  local 
option  territory,  the  landlord  knowing  when  he  leased  it  that  such 
was  to  be  its  use. 

Some  States  have  legislated  upon  this  subject  more  stringently 
than  Kentucky  has.  They  make  leases  voidable  where,  subsequent 
to  their  execution,  the  ten>ant  puts  them  to  use  as  places  for  the 
illegal  sale  of  liquors.  (Machias  Hotel  Co.  v.  Fisher,  56  Me..  321; 
O'Connell  v.  McGrath,  14  Allen,  Mass.,  289;  Zink  v.  Grant,  25  Ohio 
Statutes,  352;  Feret  v.  Hill,  15  C.  B.,  207;  Gaelet  v.  Lawor,  16  Misc., 
N.  Y.,  59;  Prescott  v.  Kyle,  103  Mass.,  381.)  And  in  those  Jurisdic- 
tions the  courts  hold  that  the  landlord  may  be  punished  who  rents  or 
suffers  his  property  to  be  so  used.  That  is  because,  as  seems  likely, 
that  the  law  gives  the  landlord  a  continued  control  over  his  pre- 
mises as  to  such  uses,  in  spite  of  his  contract.  But  there  is  no  such 
statute  in  this  State;  and  at  the  common  law  such  use  by  the  tenant 
for  illegal  purposes  does  not  avoid  the  lease,  and  consequently  does 
not  give  the  landlord  the  right  to  re-enter  (Miller  v.  Forman,  37  N. 
J.  L.,  55.)  If  the  appellant  were  a  druggist,  we  may  say,  and  if  having 
rented  the  house  in  question  for  a  drug  store,  yet  the  tenant  un- 
lawfully sold  liquors  therein,  the  main  business  for  which  he  rented 
the  property  would  not  niecessanily  be  abandoned,  and  Iftie  landlorl, 
without  some  reservation  in  the  contract  of  a  right  to  declare  the 
lease  at  an  end,  would  have  no  control  over  the  matter.    The  Leglsla- 
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lure  has  not  yet  said  that  the  owner  is  to  be  responsible  for  the 
use  to  which  his  premises  are  put,  without  his  knowledge  when  leas- 
ing it  that  it  was  to  be  so  used. 

The  offense  denounced  by  section  2557,  Kentucky  Statutes,  supra, 
is  entirely  different  from  those  made  by  sections  2571  and  2572. 
Kentucky  Statutes,  the  latter  sections  being  aimed  at  the  "person 
in  possession"  of  premises  In  which  liquors  are  illegally  sold  in  local 
option  territory,  upon  the  idea  that  the  one  in  possession  of  prop- 
erty has  complete  control  over  its  use  by  himself  and  all  others. 

We  think  the  indictment  in  this  case  did  not  state  a  public  of- 
fense.   The    judgment    is    therefore    affirmed. 


SMITH  V.  COMMONWEALTH. 
(Filed  September  23,  1908— To  be  reported.) 

1.  Horse  Stealing —•  Possession  Under  Pretense  of  Hiring  —  Felo- 
nious Intent — Conversion — Wlhere  one  gets  possession  of  another's 
horses  under  the  fraudulent  pretense  of  hiring  them,  but  without  in- 
tending to  return  them,  and  with  the  felonioivs  intent  of  converting 
them  to  his  own  use,  he  is  guilty  of  stealing,  and  in  such  case  the 
removal  of  them  from  the  owner's  custody  is  a  conversion  without 
proof  of  a  subsequent  sale  or  other  wrongful   disposition  of  them. 

2.  Defense — Unsound  Mind  —  Opinion  Evidence  —  Non-expert  Wit- 
nesses— ^The  mere  expression  or  an  opinion  by  witnesses  who  are 
non-experts  that  the  accused  is  of  unsound  mind,  is  of  little  weight, 
where  no  acts  are  given  showing  unsoundness  of  mind. 

Irwin   &  Irwin  for  appellant. 

Jas.  Breathitt  and  Tom  B.  McGregor  for  appellee. 

Appeal   from   Hardin   Circuit   Court. 

Opinion  of  the  court  by  Judge  Settle,  affirming. 

By  the  verdict  of  a  jury  and  judgment  of  the  Hardin  Circuit 
Court  appellant,  following  the  return  of  an  indictment  against  him 
for  horse  stealing,  was  convicted  of  that  crime  and  his  punish- 
ment fixed  at  confinement  in  the  penitentiary  for  a  term  of  three 
years.  He  Insists  that  the  judgment  of  conviction  should  be  re- 
versed because:  1st.  The  verdict  of  the  jury  was  contrary  to  law. 
and  without  support  from  the  evidence.  2nd.  That  the  court  failed 
to  properly  instruct  the  jury  and  should  have  peremptorily  in- 
structed them  to  find  him  not  guilty.  3rd.  That  he  did  not  receive 
a  fair  trial  owing  to  his  unsoundness  of  mind  and  consequent  in- 
ability to  understand  the  nature  of  the  crime  charged  against  him. 
or  to  Inform  his  counsel  of  the  facts  upon  which  his  defense  should 
have  been  predicated,  and  was  without  money  to  procure  the  at- 
tendance of  witnesses  or  otherwise  prepare  for  trial. 

The  salient  facts  furnished  by  the  bill  of  evidence  are,  in  sub- 
stance, that  appellant  went  to  the  livery  stable  of  Harve  Bland,  at 
Glendale,  Hardin  county,  and  representing  himself  to  be  in  the 
employ  of  the  Cumberland  Telephone  Company,  hired  of  Bland  a  pair, 
of  horses  with  which  to  drive  to  Munfordvllle,  U^lrty  nUles  distant, 
for  the  purpose,  as  he  said  of  counting  the  poi«6  supporting  the 
wires  of  the  telephone  company  between  Glendale  and  Munfordville. 
Appellant  agreed  with  Bland  to  pay  for  the  use  of  the  buggy  and 
horses  at  the  rate  of  $3.00  per  day  and  return  them  on  the  following 
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day.  Upon  these  terms  he  received  the  buggy  and  horses  and  leav- 
ing Glendale  in.  the  morning,  reached  Mimfordville  late  in  the 
afternoon  of  the  same  day.  On  the  way  he  stopped  at  the  village 
of  Bonnieville  at  noon,  and  there  got  a  meal  for  himself,  but  did 
not  have  the  horses  fed.  Some  hours  after  appellant's  departure 
from  Glendale,  Bland  learned  that  he  did  not  pay  his  hotel  bill  at 
Glendale  or  for  the  noon  meal  he  took  at  Bonnieville,  and  also 
ascertained  from  the  manager  of  the  telephone  company  ownlns 
the  line  in  operation  between  Glendale  an^  Miunfordville,  that  it 
belonged  to  the  Home  and  not  the  Cumberland  Telephone  Company, 
and  furthermore  that  the  manager  was  unacquainted  with  the  ap- 
pellant  and  knew  nothing  of  the  alleged  mission  upon  which  he  had 
seme  to  Munfordvjille.  The  (toregoing  facts  excited  the  fears  cC 
Bland  as  to  the  safety  of  his  buggy  and  horses,  and  l<id  him  to  be- 
lieve appellant  an  impostor,  so  he  telephoned  the  sherift  of  Hart 
county,  at  Munfordville,  and  directed  him  to  arrest  appellant  upon 
his  arrival  there,  which  that  officer  did,  at  the  same  time  taking 
in  charge  the  buggy  and  horses.  On  the  same  day  the  property  men- 
tioned was  delivered  to  Bland  and  appellant  taken  by  rail  to  Blilzabeth- 
town  and  placed  in  Jail,  where  he  remained  until  indicted  and  tried. 

It  was  admitted  by  appellant  on  the  trial  that  he  did  not  pay  his 
hotel  bill,  at  Glendale,  or  for  the  meal  at  Bonnieville,  but  affirmed 
that  he  expected  to  pay  both  and  for  the  hire  of  the  buggy  and 
horses  upon  his  return  to  Glendale,  and  also  admitted  by  him  that 
he  had  no  money  when  he  left  Glendale,  or  upon  reaching  Mun- 
fordville. Indeed,  the  latter  fact  was  established  by  the  testimony 
of  the  sherift  of  Hart  county,  who  searched  the  person  of  appel- 
lant immediately  following  his  arrest.  Appellant  further  admitted 
that  he  did  not  count  the  telephone  poles  on  the  way  to  Munford- 
ville, but  claimed  it  was  his  purpose  to  do  so  in  returning  from 
that  place  to  Glendale. 

On  appellant's  trial  it  was  proved  by  the  Commonwealth  that  the 
telephone  line,  the  poles  of  which  appellant  claimed  to  have  been 
employed  to  count,  belonged  to  the  Home  and  not  the  Cumberland 
Telephone  Company,  and  the  manager  or  agent  of  the  Home  Tele- 
phone Company,  residing  in  Hardin  county,  and  its  agent  at  Mimford- 
ville, testified  that  the  former  was  charged  with  the  duty  of  keep- 
ing the  poles  and  wires  of  the  Home  Telephone  Company  between 
Elizabethtown  and  Munfo>rdville,  in  repiair,  and  neither  knew  appellant 
or  of  his  alleged  employment  to  count  the  telephone  poles. 

Although  at  the  time  of  hiring  the  buggy  and  hor^ses  of  Bland, 
appellant  represented  that  he  had  been  employed  by  the  Cumberland 
Telephone  Company  to  count  the  telephone  poles  between  Glen- 
dale and  Munfordville,  he  declared  upon  his  trial  that  he  had  been 
employed  to  do  that  work  by  one  West,  of  Louisville,  an  agent  of 
the  Home  Telephone  Company,  under  whom  he  claimed  to  have 
worked  three  months  in  Louisville  before  going  to  Glendale.  He 
was,  however,  unable  to  state,  upon  cross-examination,  the  first  name 
or  initials  of  West  or  what  position  he  held  in  the  service  of  the 
Home  Telephone  Company.  Appellant  was  also  unable  to  give  the 
location  of  West's  place  of  business  except  to  say  that  it  was  in  the 
second  story  of  a  house  somewhere  on  Chestnut  street  in  the  City 
of  Louisville. 

No  effort  was  made  by  appellant,  'before  trial,  to  procure  the  attend- 
ance of  any  witness  of  the  name  of  West,  nor  was  there  until  his 
trial  began,  any  intimation  from  appellant  that  West  had  employ- 
ed him  to  count  the  telephone  poles  between  Glendale  and  Munford- 
ville. The  two  telephone  agents  introduced  by  the  Commonwealth 
did  not  know  and  had  never  heard  of  West  or  of  his  connection  with 
the  Home  or  Cumberland  Telephone  Companies. 
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The  Commonwealth  Introduced  a  witness  who  met  appellant  in 
the  public  road  about  three  quarters  of  a  mile  from  MunfordTille. 
According  to  the  testimony  of  this  witness,  appellant  asked  him 
how  far  it  was  to  Munfordville,  whether  there  were  any  horse  buyers 
in  the  town  and  their  names  and  how  far  it  was  from  Munfordyille 
to  Hewlett's  station,  from  Rowlett's  to  Horse  Cave  and  from  the 
latter  place  to  Cave  City.  The  places  named  are  all  situated  upon 
the  Louisville  and  Nashville  Railroad  in  the  order  named  and  that 
railroad  is  the  one  upon  which  appellant  would  travel  In  going  from 
Munfordville  to  Tennessee,  of  which  State  he  claimed  to  be  a  resi- 
dent. 

In  view  of  the  foregoing  facts,  we  are  unable  to  sustain  appel- 
lant's contention  that  there  was  no  evidence  to  support  the  verdict 
of  the  Jury  declaring  him  guilty  of  the  crime  charged.  Obviously, 
there  was  not  such  an  absence  of  evidence  as  would  have  authorized 
a  peremptory  Instruction,  and  it  was  for  the  Jury  to  determine 
whether  the  hiring  of  the  horses  by  appellant  was  a  pretense  and 
for  the  fraudulent  and  felonious  purpose  of  converting  them  to  his 
own  use,  or  a  hiring  in  good  faith  with  the  intent  to  return  them 
to  the  owner. 

"Section   1195,  Kentucky  Statutes,  provides: 

"If  any  person  shall  steal  a  horse,  mare,  Jack,  or  Jennet,  he  shall 
be  confined  in  the  penitentiary  not  less  thiem  two,  nor  more  than 
ten  years." 

If  appellant  got  possession  of  Bland's  horses  under  the  false  and 
fraudulent  pretense  or  hiring  them,  but  without  intention  or  return- 
ing them  to  the  owner,  and  with  the  felonious  intention  of  convert- 
ing them  to  his  own  use  and  depriving  the  owner  permanently  of 
them,  this  constitutes  horse  stealing  in  the  meaning  of  the  statute. 
And  if  the  possession  of  the  horses  was  obtained  by  appellant  as  we 
have  indicated  the  mere  removal  of  them  by  appellant  from  the 
owner's  custody  amounted  to  a  conversion  of  them  to  his  (appel- 
lant's) own  use,  without  proof  of  a  subsequent  sale  or  other  wrong- 
ful disposition  of  them  by  him.  On  the  other  hand  if  appellant 
hired  the  horses  in  good  faith  with  the  intention  of  returning  them 
and  was  prevented  from  doing  so  by  the  act  of  Bland,  in  having 
him  arrested,  he  was  not  guilty  of  the  crime  charged. 

The  doctrine  in  question  is  thus  stated  in  Robertson's  Criminal 
Law,  s€i?tioii  417: 

"But  if  a  person  with  the  Intent  to  steal,  obtains  the  actual  pos- 
session of  property,  though  by  delivery  of  the  owner,  or  an  agent 
authorized  to  transfer  the  ownership  therein,  and  the  latter  Intends 
to  part  with  the  possession  only,  and  not  the  right  of  property,  the 
taking  in  this  manner  in  pursuance  of  the  felonious  intent  will 
constitute  larceny.  Thus,  where  one  with  the  felonious  intent  to 
convert  to  his  own  use,  borrows  or  hires  a  horse  or  carriage  or  ob- 
tains the  possession  of  any  other  chattel  under  pretense  of  a  loan, 
or  receives  an  article  of  clothing  to  be  delivered  to  another  or  a 
sum  of  money  with  which  to  pay  a  bill  for  the  other,  he  commits 
larceny.  In  such  cases  even  proof  of  a  subsequent  sale  or  conver- 
sion is  not  necessary."  (Roberson's  Criminal  Law,  section  418;  Alex- 
ander V.  Commonwealth,  14  Ky.  Law  Rep.,  290.) 

Careful  examina^tion  of  the  Instructions  given  by  tbe  trial  court 
convinces  us  that  they  substantially  conform  to  the  law  as  herein 
announced,  and  we  h^ve  been  unable  to  discover  that  any  feature 
of  the  law  applicable  to  the  facts  of  the  case  was  omitted  from  the 
instructions,  consequently,  the  Jury  were  not  improperly  instructed. 

We  do  not  think  appellant  should  have  been  granted  a  new  trial 
upon  tbe  ground  that  be  is  and  was,  upon  the  time  of  his  convlctkm, 
of   unsound   mind.    The   several   affidavits   filed   in   support   of  this 
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ground  are  by  no  means  convincing.  None  of  the  affiants  knew  ap- 
pellant before  his  arrest,  consequently  they  are  unacquainted  with 
his  past  life  or  family  history.  Without  being  experts  or  testifying 
as  to  acts  showing  unsoundness  of  mind,  they  merely  express  the 
opinion  that  such  was  and  is  his  condition.  Such  testimony  is  of 
little  weight.  If,  as  stated  in  the  affidavit  of  one  of  his  counsel,  ap- 
pellant's condition  of  mind  during  the  trial  was  such  as  to  prevent 
his  giving  assistance  to  counsel  in  the  preparation  of  his  defense, 
that  fact  was  known  to  counsel  at  the  time  of  and  during  the  trial, 
yet  Insanity  or  imbecility  of  mind  was  not  relied  on  as  a  defense, 
ncr  was  it  t'hen  brought  to  the  attention  of  the  trial  court,  or  a 
continuance  asked  in  order  to  procure  evidence  to  sustain  such 
grounds  of  defense. 

The  testimony  given  by  appellant  upon  the  trial  shows  him  to  be 
a  fairly  intelligent  person.  Indeed,  many  of  his  statements  proved 
him  to  be  both  plausible  and  resourceful  In  protecting  himself. 

We  find  nothing  in  the  record  to  convince  us  that  appellant  did 
not  have  a  fair  trial. 

The  judgmeint  is,  therefore,  affirmed. 


MILLER  V.  COMMONWEALTH. 
(Filed  September  25,  1908— Not  to  be  reported.) 

1.  Homicide — ^Evidence  Tending  to  Show  Guilt — This  court  has  no 
right  to  reverse  a  criminal  case  where  there  is  any  evidence  tending 
to  show  the  guilt  of  the  accused. 

2.  Immaterial  Error — An  error  in  an  instruction  which  will  not 
mislead  the  Jury  will  not  authorize  a  reversal. 

J.  B.  Wickliffe  and  H.  J.  Moorman  for  appellant. 

Jas.  Breathitt  and  Tom  B.  McGregor  for  appellee. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  affirming. 

Appellant,  Ben  Walden,  and  Bud  Miller  were  indicted  in  the  Bal- 
lard Circuit  Court  for  the  murder  of  one  Frank  Price,  by  shooting 
him  with  a  pistol  and  striking  him  with  a  pistol  or  other  deadly 
weapon — one  of  them  doing  the  shooting  and  the  other  striking  him, 
but  which  one  did  the  shooting  and  which  one  did  the  striking  was 
unknown  to  the  grand  Jury,  the  others  then  and  there  being  pres- 
ent, aiding  and  abetting  in  the  shooting  and  striking.  Appellant 
was  given  a  separate  trial,  which  resulted  in  his  conviction  for  man- 
slaughter and  his  punishment  fixed  at  two  years  in  the  penitentiary. 
A  reversal  is  asked  for  two  reasons.  First.  There  was  not  any  evi- 
dence presented  upon  the  trial  to  sustain  the  charge.  Second.  The 
court  erred  in  instruction  number  two.  The  first  question  raised 
necessitates  a  recital  of  the  facts  of  the  case.  The  killing  occurred 
at  a  picnic  and  dance  at  the  home  of  one  Kemper,  who  was  a  mer- 
chant and  farmer.  -His  store  and  dwelling  were  under  the  same 
roof,  the  store  in  front  facing  the  river.  The  dancing  pavilion  was 
back  of  the  building,  about  seventy  feet,  an  eating  stand  a  short 
distance  from  it  and  a  cold  drink  stand,  where  soft  drinks  were  sold, 
about  twenty  feet  from  it  and  a  little  further  from  the  pavilion  than 
the  eating  stand. .  Price  was  killed  when  about  between  these  two 
stands,  between  the  hours  of  ten  and  eleven  o'clock  at  night.  The 
person  who  killed  him  shot  about  five  times,  and  about  the  time  he 
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fell  lie  was  Btruck  over  the  head  with  a  s-tick  or  some  other  hard 
substance.  There  were  two  persons  making  the  assaultr— one  did 
the  shooting  and  the  other  used  the  stick.  The  Commonwealth's 
theory  is  that  appellant  aided  and  abetted  the  shooting  and  struck 
deceased'  as  he  fell.  Some  mAnutes  before  the  kllltilig  of  Price,  one 
Sam  Miller,  &  brother)  of  appellant,  was  severely  cut  with  a  knife 
while  in  the  dancing  pavilion,  and  was  carried  and  placed  upon  the 
porch  of  DeKemper.  It  j^PP^curs  that  it  was  not  known  who  cut 
Sam  Miller.  Several  persons  were  in  attendance  caring  for  Sam  Mil- 
ler when  the  shooting  of  Price  occurred.  Several  witnesses  testified 
that  Ben  Walden  did  the  shooting,  but  did  not  know  the  person  that 
struck  Price,  but  stated  that  he  Vas  not  George  Miller.  George  Mil- 
ler testified  that  he  was  with  his  brother,  Sam  Miller,  at  the  time 
Price  was  killed,  and  there  was  some  evidence  tending  to  corroborate 
him  in  this.  The  Commonwealth  used  Ben  Walden  as  a  witness.  He 
testified  that  he  did  not  do  the  shooting;  that  Bud  Miller  fired  the 
shots  and  George  struck  Price.  The  testimony  shows  that  Bud  and 
George  Miller  were  the  only  relatives  of  Sam  at  the  picnic,  and  that 
Ben  Walden  was  a  hired  hand  on  the  farm  where  or  near  where  they 
lived;  that  Walden  was  a  dangerous  character  and  had  served  a  term 
in  the  penitentiary  for  kukluxing.  The  Commonwealth's  theory  is 
that  thd  defendants  killed  Price  under  the  belief  that  he  was  the 
persQin  who  BtabbeJdl  >Sam  Miller.  There  was  evidence  that  George 
Miller  made  some  threats  to  the  effect  that  he  would  avenge  the*  in- 
jury to  his  brother.  There  was  also  proof  that  some  boy  in  the  crowd 
cried  out,  "there  he  goes  now,"  and  one  of  the  two  men  following 
Price  said  to  the  other,  "pull  the  trigger  and  keep  pulling  it  as  long 
as  there  is  a  load  in  the  gun  and  I  will  do  the  rest."  DeKemper  testi- 
fied that  he  was  standing  near  the  pop  stand  and  saw  a  man  in  his 
shirt  sleeves  and  two  men  following  close  behind  him.  coming  from 
the  lo^  at  the  back  of  the  house;  that  they  continued  In  this  position 
until  they  had  passed  across  the  line  between  the  two  stands  and 
the  shooting  began.  He  stated  that  the  man  in  front  was  Price,  but 
he  did  not  recognize  the  two  men  following  him  as  they  passed  down 
to  the  place  of  the  shooting;  but  as  they  passed  b^ok  by  him  he 
thought  he  recognized  one  of  the  men  as  appellant.  Several  witness- 
es testified  that  a  few  minutes  before  the  shooting,  Ben  Walden  and 
appellant  left  the  porch  where  Sam  Miller  was,  and  their  dress  suit- 
ed the  description  of  the  two  men  following  Price.  Ben  Walden  tes- 
tified that  one  George  Spears  said  to  appellant,  "don't  hit  the  poor 
fellow  again:  he  is  killed  now,"  and  appellant  answered,  with  an 
oath,  "if  you  say  any  more,  I  will  blow  your  brains  out."  Some  two 
or  three  hours  after  Price  was  killed  several  persons  were  near  the 
dead  body,  and,  at  least,  two  witnesses  testified  that  Bill  Spears 
stated,  "this  poor  fellow  was  innocent  and  had  nothing  to  do  with 
it  and  got  killed,"  and  appellant,  in  reply,  said,  "well,  he  had  no  busi- 
ness bull3ing."  Appellant  testified  in  chief,  and  in  answer  to  ques- 
tions put  by  his  counsel  upon  these  two  matters,  as  follows: 

"Q.  Did   you   say  anything   to   Bill   Spears   Immediately    after   the 
shooting  about  shooting  him''" 
"A.  No,  Sir." 

"Q.  Or  that  you  would  shoot  him?" 
"A.  No,  sir,  I  never  made  any  such  threats  at  all." 
"Q.  Did  Bill  Spears  come  to  you  directly  after  the  man  was  shot 
and  say  don't  hit  him  any  more?" 

"A.  He  was  saying  something  there,  but  he  was  so  drunk — " 
"Q.  I  mean   immediately   after  the  shooting  there?" 
"A.  No,  s*r.  he  didn't  come  up  then." 

"Q.  Now,  then,  down  at  the  place  where  the  corpse  was  some  con- 
siderable time  afterwards,  did  Bill  Spears  say  This  poor  fellow  was 
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inn-Dcent  and  'had  nothing  to  do  with  it,  and  got  killed,*  and  in  reply 
to  that  did  you  say  'Well,  he  had  no  business  bullying?'" 
"A.  If  I  said  it  I  don't  remember  it." 
"Q.  Who  was  with  you  when  you  was  down  there?" 
"A.  My  daddy  and   DeKemper  and   several  going  and   coming  all 
the  time." 

Without  detailing  the  evidence,  it  is  sufficient  to  say  that  it  Is 
reasonably  certain  that  Bud  Miller  was  not  present  at  the  time  Price 
was  killed;  and  it  is  reasonably  certain  that  Ben  Walden  shot  Price, 
and  that  someone,  other  than  Walden,  struck  Price,  about  the  time 
he  fell.  The  question  is:  Was  there  any  evidence  produced  upon 
the  trial  tending  to  show  that  George  Miller  was  present  at  the  time 
of  the  killing;  that  he  struck  Price  and  aided  and  abetted  in  the  kill- 
ing? Walden,  his  accomplice,  testified  that  appellant  was  present 
and  did  the  striking.  As  the  jury  was  not  authorized  to  convict  ap- 
pellant upon  the  testimony  of  Ben  Walden,  unless  corroborated  by 
other  evidence  tending  to  connect  the  defendant  with  the  homicide, 
then  the  further  question  is:  Was  there  any  evidence  tending  to 
corroborate  the  statements  of  Walden?  In  our  opinion  there  was. 
The  fact  that  his  brother  had  been,  a  few  minutes  before,  severely 
wounded,  and  that  he  had  made  threats  to  avenge  his  brother's  in- 
juries, and  the  further  fact  that  Price  was  pointed  out  to  two  per- 
sons following  him  as  the  assailant  of  his  brother,  and  the  opinion 
of  DeKemper  that  appellant  was  one  of  the  persons  following  Price 
immediately  before  the  shooting,  and  lastly,  the  manner  in  which 
he  answered  the  question  with  reference  to  his  threats  to  shoot 
Spears  when  requested  to  not  hit  Price  any  more;  and  his  reply  to 
Spears  when  he  said  that  Price  was  innocent  of  any  wrong  and 
ought  not  to  have  been  killed,  to- wit:  In  effect  excusing  the  killing  by 
sayng  that  Price  ought  not  to  have  been  "bullying  around."  These  facts 
and  circumstances  tend  to  corroborate  the.  statements  of  Walden, 
and,  under  the  Code  and  the  repeated  decisions  of  this  court  constru- 
ing It,  this  court  has  no  right  to  reverse  a  criminal  case  when  there 
is  any  evidence  tending  to  show  the  guilt  of  the  accused. 

The  only  other  ground  presented  for  reversal  is  error  in  instruc- 
tion number  two,  which  is  as  follows: 

"The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  in  Ballard  county,  and  before 
the  finddug  of  the  indictment  herein,  that  Ben  Walden,  George  Mil- 
ler, and  Bud  Miller,  did  willfully,  feloniously,  unlawfully  and  not 
with  previous  maliise,  In  sudden  heat  and  passion,  or  in  sudden  af- 
fray, kill  and  slay  Frank  Price,  by  the  one  or  the  other,  the  said 
Ben  Walden  or  George  Miller  or  Bud  Miller  shooting  the  said  Frank 
Price  with  a  deadly  weapon,  to-wit:  a  pistol  loaded  with  powder, 
leaden  balls  or  some  other  hard  substance,  or  striking  and  wound- 
ing the  said  Frank  Price  with  a  pistol,  a  deadly  weapon,  so  that  the 
said  Frank  Price  did  then  and  there  die  therefrom  within  a  few  min- 
utes thereafter,  the  others  or  the  other  one,  being  then  and  there 
present,  aiding  and  abetting  the  same,  then  you  will  find  defend- 
ant, George  Miller,  guilty  of  voluntary  manslaughter,  and  will  fix 
his  punishment  at  confinement  in  the  State  penitentiary  at  not  less 
than  two  nor  more  than  twenty-one  years,  within  the  sound  discre- 
tion of  the  jury." 

Counsel's  criticism  of  the  instruction  is  correct.  It  authorized  the 
jury,  considering  it  technically,  to  convict  appellant  even  if  he  was 
not  present,  if  Ben  Walden  and  Bud  Miller  assaulted  and  killed 
Price.  But,  considering  all  the  ttmstructions  together  and  the  facts 
proven  in  the  case,  the  jury  could  not  have  been  milsled  by  this 
error.  There  was  not  the  slightest  testimony  by  any  witness  in  the 
case,  except  Walden,  that  Bud  Miller  had  anything  to  do  with  the 
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assaulting  and  killing  of  Price.  So,  the  words  "the  others  or  the 
other  one,  being  then  and  there  present,  aiding  and  abetting  the 
same."  could  not  have  been  understood  by  the  Jury  as  referring  to 
Bud  Miller.  Therefore,  it  left  the  jury  to  consider  the  instruction 
with  referenee  to  only  George  Miller  and  the  other  pencm  who  did 
the  shooting.  In  addition  to  this  the  court,  by  instruction  number 
five,  told  the  Jury  that  they  could  not  convict  appellant,  unless  there 
was  evidence  tending  to  connect  him  with  the  commission  of  the 
homicide  charged  In  the  indictment.  3o  the  Jury  could  not  have 
understood  instruction  number  two  as  authorizing  them  to  convict 
appellant,  although  he  was  not  present  and  aiding  and  abetting  in 
the  killing. 
For  these  reasons  the  Judgment  of  the  lower  court  is  affirmed. 


REAVES,  ftc.  V.  BAKER,  ftc 

(Filed  September  29,  1908— Not  to  be  reported.) 

Land — Ownership— Trial  by  Court — ^Weight  Given  to  Judgment — On 
considering  an  appeal  from  a  Judigment  in  a  case  involving  the  owner- 
ship of  land,  tried  before  the  circuit  judge,  weight  must  be  given 
to  his  acquaintance  with  .the  parties  to  the  action  and  tflie  wItnesseB, 
and  no  sufficient  reason  being  shown,  his  Judgment  should  not  be 
disturbed. 

J.  B.  Wickliffe  for  appellants. 

Reeves  &  Sharp  for  appellees. 

Appeal  from  Ballard  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle,  affirming. 

This  action  was  brought  by  the  appellants  in  the  court  below  to 
recover  of  appellees  a  160-acre  tract  of  land,  lying  in  Ballard  county. 
and  by  this  appeal  they  seek  the  reversal  of  the  Judgment  rendered 
in  that  court  which  dismissed  the  action  at  their  cost. 

J.  F.  Or  ice,  one  of  the  appellees,  died  after  the  rendition  of  the 
Judgment,  and  thereafter  proper  orders  were  entered  reviving  the 
action  against  his  heirs  at  law. 

It  appears  from  the  answer  of  appellees  that  they  claim  the  land 
In  question,  each  being  in  possession  of  a  part  thereof,  and  assert- 
ing title  respectively  under  deeds  from  W.  T.  Reaves,  to  whom  It 
was  conveyed  by  the  master  commissioner  of  the  Ballard  Circuit 
Court,  in  an  action  brought  by  C.  C.  Reaves  as  administrator  with 
the  will  annexed  of  Patience  Fondville  deceased,  former  owner  of 
the  land,  to  obtain  a  decree  for  its  sale  to  pay  certain  debts  of  the 
latter,  there  being,  as  alleged,  no  personal  estate  left  by  her  with 
which  to  pay  them.  The  decree  was  granted  as  prayed  and  the 
land  sold  at  public  outcry  by  the  commissioner  to  C.  C.  Reaves,  as 
the  highest  and  best  bidder.  C.  C.  Reaves  later  assigned  his  bid 
to  W.  T.  Reaves  who  paid  for  the  land,  and,  upon  confirmation  of 
the  sale,  it  was  by  order  of  the  court  conveyed  him  by  comnUs- 
sioner's  deed  as  stated. 

On  the  other  hand  appellants,  who  are  the  children  and  only  heirs 
at  law  of  ^largaret  Reaves  deceased,  wife  of  C.  C.  Reaves,  claim  the 
land  under  an  alleged  deed  which  they  contend  was  made  by  their 
grandmother.  Patience  Fondvllle,  whereby  It  was  conveyed  to  their 
mother,  Margaret  Reaves,  for  life,  with  remainder  to  appellants. 
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Appellants  admit  that  the  alleged  deed  thus  made  by  their  grand- 
mother to  their  mother,  Margaret  Reaves,  and  her  children  has  been 
lost  or  destroyed,  but  contend  that  it  was  duly  acknowledged  and 
recorded  in  the  office  of  the  clerk  oif  the  Ballard  County  Court  and 
that  the  courthouse  and  records  of  the  county  clerk's  office,  includ- 
ing the  deed  in  question,  were  destroyed  by  fire  In  1880. 

It  appears  from  the  depositions  of  some  of  the  appellants  and  two 
of  their  witnesses,  that  Patience  Fondville  was  twice  married;  her 
first  husband  was  John  Stovall,  who  was  a  widower  and  the  father 
of  several  children  at  the  time  of  her  marriage  to  him;  that  her 
daughter,  Margaret,  was  born  of  this  marriage  and  upon  growing  up 
became  the  wife  of  C.  C.  Reaves,  and  the  mother  of  appellants;  that 
Patience  Fondville,  who  seemed  to  have  purchased  the  land  in  con- 
troversy from  one  Jenkins,  after  the  death  of  her  first  husband, 
Stovall,  was,  by  two  of  appellants'  witnesses,  heard  to  say  that  as 
John  Stovall  had  not  willed  land  to  bis  daughter,  Margaret  Reaves, 
as  he  had  to  his  other  children,  she  (Patience  Fondville).  intended  to 
buy  the  Jenkins  land  and  deed  it  to  her.  These  two  witnesses  and 
some  of  the  appellants  testified  that  this  intention  was  carried  into 
eftect.  The  two  witnesses  referred  to  testified  that  they  saw  in  Mrs. 
Fondvllle's  possession,  and  one  of  them  heard  read,  a  deed  from  Mrs. 
Fondville  to  Margaret,  but  neithei'  these  witnesses  nor  suich  of  the 
appellants  as  claimed  to  have  seen  the  alleged  deed  are  distinct 
in  the  recollection  as  to  its  form  or  phraseology.  None  of  them  had 
any  personal  knowledge  of  its  having  been  recorded,  or  had  seen  a 
record  of  it  in  the  county  clerk's  office.  Some  of  the  appellants 
claimed  to  have  seen  the  original  deed  in  the  possession  of  their 
mother,  Margaret  Reaves,  after  the  death  of  Mrs.  Fondville  and  some 
years  before  her  own  death,  but  were  unable  to  say  what  disposi- 
tion was  made  of  it,  or  to  account  for  its  loss.  Although  Patience 
Fondville  and  her  first  husband,  John  Stovall,  each  left  a  will,  neither 
instrument  appears  to  have  been  copied  into  the  record,  nor  do  we 
find  in  the  record  any  testimony  as  to  the  contents  of  either  will. 
The  only  proof  as  to  John  Stovall  having  excluded  his  daughter  from 
sharing  in  the  landed  estate  is  furnished  by  the  incompetent  testi- 
mony  of  one  or  two  witnesses  that  Mrs.  Fondville  had  said  so.  Such 
testimony  being  hearsay,  can  not  be  accepted  to  prove  the  contents 
of  the  will. 

Some  of  the  papers  of  the  action  brought  by  the  administrator, 
with  the  will  annexed,  of  Patience  Fondville,  for  the  sale  of  the 
160  acres  of  land,  constitute  a  part  of  the  record  before  us.  The  re- 
cord of  that  suit  shows  that  Mrs.  Fondville  left  a  will,  but  is  utterly 
silent  as  to  its  provisions.  Whether  it  attempted  to  dispose  of  the 
land  in  controversy  we  can  not  discover.  In  the  action  to  obtain  a 
sale  of  the  land,  Margaret  Reaves,  the  appellant,  Sidney  Reaves,  her 
eldest  child,  then  an  infant,  were  made  defendants.  According  to 
appellees'  testimony  Sidney  was  the  only  child  she  then  had;  the 
other  appellants  having  been  born  later;  but  from  the  record  In  that 
action  we  might,  however,  infer  that  the  will  devised  the  land  to  Mar- 
garet *for  life,  with  remainder  to  the  child  Sidney,  and  if  this  were 
the  case,  or  the  other  children  were  then  unborn,  the  infant  Sidney 
Reaves  was  a  necessary  party,  as  well  as  the  mother,  and  toving  been 
properly  represented  by  a  guardian  ad  litem  of  the  court's  selection, 
whose  answer  in  the  infants'  behalf  and  exceptions  filed  to  the  re- 
port of  sale,  proved  Ihi-s  efficiency,  it  is  not  to  he  presumed,  in  the 
absence  of  a  showing  to  the  contrary,  that  the  judgment  was  erron- 
eous. Whatever  may  have  been  the  interest  of  tie  mother  and  child 
in  the  land  under  the  will  of  Mrs.  Fondville,  the  devise  could  not 
take  effect  so  as  to  deprive  the  creditors  of  the  testator  of  the  right 
ito  subject  the  land  to  the  payment  of  their  debts,  as  there  were 
no  personal  assets  to  apply  to  their  liquidation. 
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The  evidence  furnished  hy  the  depositions  taken  in  behalf  of  a^ 
pellees  presents  many  facts  and  circumstances  strongly  tending  to 
overthrow  appellants'  claim  as  to  the  execution  and  delivery  of  the 
alleged  deed  upon  which  they  rely.  For  example,  it  is  difficult  for 
a  reflecting  mind  to  understand  why  appellants,  or  some  of  them. 
up9n  first  setting  up  claim  to  the  land  in  controversy,  which  was  be- 
fore suit  was  brought,  did  so  tipon  the  ground  that  they  were  en- 
titled to  it  under  the  will  of  Patience  Fondville  instead  of  undei:  the 
alleged  deed.  2.  It  is  Incredible  that  their  father,  C.  C.  Reaves,  ad- 
ministrator, with  the  will  annexed,  of  Patience  Fondville,  and  plain- 
tiif  in  the  action  brought  to  obtain  a  sale  of  the  land,  should  have  ig- 
nored  the  existence  of  a  deed,  conveying  his  wife  a  life  estate  and 
his  children  a  vested  remainder  therein,  the  production  and  setting 
up  of  which,  by  her  would  have  prevented  the  Bale.  It  is  not  less  in- 
credible that  Margaret  Reaves,  piother  of  appellants,  and  a  defend- 
ant duly  summoned  in  that  action,  with  knowledge  of  the  existence 
of  the  alleged  deed  from  her  mother  to  herself  and  children,  and 
thou  having  it  in  her  possession  should  have  failed  to  make  defense 
by  setting  up  her  deed  and  claiming  the  land  under  it;  and  equally 
strange  thai  from  1877,  the  year  of  the  institution  of  the  action, 
down  to  the  date  of  her  death  in  1898,  she  was  never  heard  to  com- 
plain of  the  loss  of  the  land  or  intimate  that  she  had,  or  there  had 
evor  existed,  a  deed  conveying  it  to  her  or  her  children.  These  facts 
and  circumstances,  together  with  the  apparent  regularity  of  the 
prct-eodings  in  the  former  action  to  obtain  the  sale  of  the  land,  doubt- 
less had  great  weight  with  the  circUit  judge  and  caused  him  to  dis- 
credit appellants*  contention  as  to  the  execution  and  delivery  of 
the  deed.  Moreover,  we  must  give  weight  to  his  acquaintance  with 
the  parties-  to  the  action  and  the  witnesses  introduced  by  them;  this 
we  have  done,  and  upon  the  whole  case  can  find  no  sufficient  reason 
for  dlfturbini;  ihe  judgment,  which  is,  therefore,  affirmed. 


WILLIAMS    V.    MURPHY. 

(Filed  September  29,  1908--Not  to  be  reported.) 

This  is  a  controversy  as  to  a  boundary  line  between  the  parties 
and  is  affirmed  on  the  evidence. 

C.  B.  Wheeler  for  appellant. 

Vaughn,  Howes  &  Howes  for  appellee. 

Appeal  from  Johnson  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  affirming. 

One  E-  6.  Ttirner,  prior  to  the  y«ar  1871,  ownedl  a  tract  of  land  In 
Leslie  county,  on  Toms  Creek,  including  the  land  on  both  sides  of 
"Bear  Tree  Branch,"  which  flows  into  Toms  Creek.  During  the 
year  1871,  he  conveyed  to  his  sister,  Mrs.  Stambough,  the  land  on 
the  east  side  of  Bear  Tree  Branch  for  the  consideration  of  something 
over  $1,200;  she  conveyed  it  to  her  sons,  they  conveyed  it  to  one 
Daniels  and  Daniels  conveyed  it  to  appellee.  Sometime  after  the 
year  1871,  E.  S.  Turner  conveyed  the  balance  of  the  survey,  which 
is  on  the  west  side  of  "Bear  Tree  Branch,"  to  one  Smith  Powers; 
he  conveyed  it  to  one  Stafford,  and  Stafford  conveyed  it  to  appellant. 

The  issue  between  the  parties  to  this  action  is  as  to  the  division 
line  between   their  tracts   of  land.    Appellant   concedes  that,  as  E. 
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S.  Turner  conveyed  to  appellee's  vendor  firat,  he  con  not  go  beyond 
the  true  line  of  appellee.    The  cause  of  the  dispute  is  that  Bear  Tree 
Branch  does  not  extend  the  full  length  of  the  division  line.    Their 
deeds  call  for  top  of  the  ridge  and  Bear  Tree  Branch  falls  short  of 
that  point  two  or  three  hundred  yards.    Appellee  contends  that  the 
true  line  from  the  head  of  Bear  Tree  Branch  is  a  straight  line  from 
a  beeich  and  maple  at  that  point  to  the  top  of  the  ridge  to  what  is 
known  as  "High  Knob."    Appellant  claims  that  the  true  line  of  ap- 
pellee is  further  east  of  the  point  named,  whlfh  would  include  on 
his  side  of  the  line  the  timber  trees  which  he  cut,  and  for  which 
alleged  trespass  this  action  was  instituted.    Each  party  had  surveys 
made  under  their  directions  and  without  any  particular  reference  to 
their  title  papers,  and  for  this  reason  the  reports  of  the  surveyor  and 
the  plats  filed  by  him  are  of  but  little  aid  in  arriving  at  the  true  line 
between  the  parties.    Appellee  proved  by  several  witnesses  that  the 
line  claimed  by  him  began  at  a  point  on  "High    Knob/'     thence  a 
straight  line  to  the  head  of  Bear  Tree  Branch;    thence  down  Bear 
Tree  Branch  to  the  point  where  it  flows  into  Toms  Creek,  and  was 
established  thirty  or  more  years  ago;    also  that  Smith  Powers  and 
Stafford,  through  whom  appellee's  title  came,  had  repeatedly  stated 
that  they  bought  to  this  line  and  only  claimed  to  it  while  they  owned 
the  land.    Appellee  also  proved  by  one  or  two  witnesses  that  appel- 
lant, up  to  within  a  short  time  before  he  cut  the  timber  referred  to» 
only  claimed  to  this  line.    Therefore,  we  are  of  the  opinion  that  the 
lower  court  did  not  err  in  adjudging  this  to  be  the  true  line  between 
the  parties. 
For  these  reasons  the  Judgment  of  the  lower  court  is  affirmed. 


MITCHELL  V.  ODEWALT'S  EX'OR. 
(Filed  September  29,  1908 — Not  to  be  reported.) 

1.  Judicial  Sales — Exceptions — Affidavit  of  Widow — Consideration-7-^ 
In  setting  aside  a  report  of  sale  of  land  regularly,  exceptions  should 
have  been  filed  to  the  report,  but  where  the  aflldavit  of  the  widow 
of  the  deceased  owner  was  filed  it  may  be  treated  as  her  exception 
to  the  sale,  and  the  court  having  so  treated  it  there  was  no  substan- 
tial error  in  the  proceedings  in  this  regard. 

2.  Same — Advance  Bids — Consideration  by  Chancellor — Protecting 
Rights  in  Homestead — The  chancellor  will  not  in  every  case  accept 
an  advance  bid  and  set  aside  a  sale,  but  he  will  do  so  upon  slight  cir- 
cumstances when  equity  demands  it.  He  will  carefully  protect  the 
rights  of  the  widow  and  fatherless,  and  wh«n  a  homesteod  is  involved 
or  the  home  of  infants  will  be  taken  from  them,  the  rule  ordinarily 
obtaining  as  to  setting  aside  Judicial  sales  for  inadequacy  of  price 
does  not  apply. 

Noble  &  Graham  for  appellant. 

J.  A.  Skaggs  and  Skaggs  ft  Mills  for  appellee. 

Appeal  from  Green  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  affi.rming. 

Jacob  Odewalt  died  a  resident  of  Green  county,  leaving  a  will  by 
which  he  devised  his  whole  estate  to  his  wife,  subject  to  the  pay- 
ment of  his  debts,  and  $1  to  each  of  his  children.  The  widow  quali- 
fied as  executrix,  the  personal  estate  proved  of  little  value,  the  insur- 
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ance  on  his  life  was  uncollectible,  and  the  real  estate  was  practically 
all  that  was  available  for  the  payment  of  his  debts.  This  consisted 
of  three  acres  of  land  on  which  he  resided  with  his  family.  It  was 
encumbered  with  lien  debts  amounting  to  about  $1,200,  and  there 
were  about  $300  of  unsecured  debts.  One  of  the  creditors  brought 
a  suit  to  settle  the  estate,  the  debts  were  proved  up,  and  an  order 
was  entered  for  the  sale  of  the  land.  The  sale  was  had;  R.  D.  Mitch- 
ell became  the  purchaser  for  the  sum  of  $1,460.  The  sale  was  re- 
ported to  the  court.  The  widow,  before  it  was  confirmed,  moved  the 
court  to  set  aside  the  sale,  and  offered  to  pay  into  court  $1,600,  the 
amount  necessary  to  pay  all  the  debts  and  cost.  Affidavits  were  filed 
on  the  motion;  and  it  appearing  that  the  widow  had  paid  all  the 
debts  and  the  cost  of  the  action,  the  court  refused  to  oonflrm  Uie 
sale  and  entered  an  order  setting  it  aside.  From  this  Judgment 
Mlti-Jhell  uippeals. 

Regularly  exceptions  should  have  been  filed  to  the  report  of  sale, 
but  the  affidavit  of  the  widow  wihich  was  filed  may  be  treated  as  her 
ezceptioQ  to  the  sale;  and  the  court  having  so  treated  it,  there  was 
no  substantial  error  in  the  proceedings  in  this  regard. 

The  purpose  of  the  proceeding  was  to  secure  the  payment  of  the 
debts  of  the  decedent;  and  the  law  requires  this  to  be  done  by  a 
proceeding  in  equity  that  the  rights  of  his  widow  and  heirs  at  law 
may  be  protected  as  far  as  possible.  The  chancellor's  aim  in 'all 
such  cases  is  to  secure  the  creditors  without  sacrifice  of  the  xighti 
of  heirs  and  devisees,  if  this  can  be  dJne.  If  the  sale  had  been 
confirmed,  a  large  part  of  the  unsecured  creditors  would  bave  lost 
their  debts,  and  the  widow  and  children  would  have  lost  their  home. 
The  unsecured  creditors  could  not  well  buy  at  the  sale  because  their 
debts  were  not  large  enough  to  justify  them  in  so  doing.  The  widow 
could  not  buy  because  she  had  not  yet  gotten  her  pension.  The  chan- 
cellor will  not  in  every  case  accept  an  advanced  bid  and  set  aside 
a  sale,  but  he  will  do  so  upon  slight  circumAtaances  when  equity 
demands  it.  In  view  of  the  fact  that  by  setting  aside  the  sale,  he 
scoured  the  debts  of  all  the  creditors  and  the  costs  of  the  action* 
and  saved  the  home  for  the  widow  and  children;  and  in  view  of  her 
condition,  the  price  the  land  brought,  its  value,  and  the  situation  6t 
the  creditors,  he  properly  refused  to  confirm  the  sale,  and  set  it 
aside.  The  chancellor  will  carefully  prootect  the  rlcrhts  of  the  widow 
and  the  fatherless;  and  where  a  homestead  is  involved  or  the  home 
of  infants  will  be  taken  from  them,  the  rule  ordinarily  obtaining 
as  to  setting  aside  Judicial  sales  for  inadequacy  of  price  does  not 
apply. 

Judgment  affirmed. 


HOWBRTON   V.   COMMONWBALTH. 

(Filed  September  29,  1908— Not  to  be  reported.) 

1.  Criminal  Law  —  Indictment  —  Statutory  Offense  —  Allegation  of 
Felonious  Intent — An  indiictment  for  a  crime  that  is  felonious  undsr 
the  common  law  must  charge  its  commission  with  a  "felonlons  tnr 
tent,"  but  where  the  crime  is  purely  statutory  and  is  defined  by  the 
statute,  the  indictment  is  sufficient  if  it  follows  the  language  of  the 
statute  without  the  use  of  he  term  "feloniously"  or  the  words  "felon- 
ious intent." 

2.  Continuance — ^Absence  of  One  Attorney— Ottier  Competent  At- 
torneys Present — It  is  not  error  in  the  court  to  refuse  a  continu- 
ance of  one  accused  of  a  felony  by  reason  of  the  absence  of  one  of 
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his  attorneys,  where  he  had  two  other  skilWul  fittomeyB  present  con- 
ducting his  def&n<se. 

3.  Misconduct  of  Attorney  for  Oommonwealth — Affidavit  for  Coii- 
tinuanice — Charged  to  be  Untrue — ^Rever^lble  Error — Where,  on  the 
trial  of  one  Indicted  for  a  felony.  It  was  a  reversible  error  for  the 
trial  court  to  permit  the  attorney  for  the  Commonwealth  to  say  to 
the  jury  that  the  affidavit  of  the  absent  witness  for  the  defendant 
that  had  been  filed  for  a  continoiiance  and  admitted  to  be  read  as  his 
deposition,  "was  untrue  and  that  the  Commonwealth  was  forced  to 
admit  it  to  get  a  trial." 

4.  Knowing  Fercale  Under  Sixteen — E?vidence  of  Age — Competency 
— On  the  trial  of  accused,  for  crimlmally  knowing  a  female  under  six- 
teen years  of  age,  it  was  error  in  the  court  to  exclude  evidence  of- 
fered by  the  accused,  that  the  mtmthly  sickness  of  the  prosecuting 
witness  had  regularly  occurred  for  a  period  of  five  years  preceding 
his  alleged  abuse  of  her,  sudh  evidence  being  competent  to  show 
that  she  was  over  sixteen  years  of  age  at  that  time. 

J.  H.  &  John  A.  Moore  and  R.  L.  Moore  for  appellant. 

Jas.  Breathitt,  John  L.  Grayot  and  Tom  B.  McGregor  for  'appellee. 

Appeal  from  Crittenden  Circuit  Court. 

Opinion  of  the  court  by  Judge  Settle,  reversing. 

Appellant  was  tried  in  the  court  below  under  an  Indictment  charg- 
ing him  with  the  crime  of  carnally  knowing  a  female  under  the 
SL,(»  of  sixteen  years.  The  jury,  by  vcrdic:  returned,  foimrl  him  guilty 
and  fixed  his  punishment  at  confinement  in  the  penitentiary  ten  years; 
juclgmonf  was  thereui)on  ontored  in  accordance  with  the  verdict  and 
from   that  judgment  this  appeal  is  prosecuted. 

Numerous  grounds  were  filed  by  appellant  in  the  court  below  in 
support  ol'  '".lis  motion  for  a  now  trial. 

The  evidence  intro'lucod  by  the  Cf)mnininnwoa]th  conduced  to 
prove  appellant's  guilt  of  the  crime  charged.  It  was  to  the  effect 
that  he  rtpe»atedly,  and  for  a  period  of  several  months,  had  carnal 
knowledge  of  the  prosecutrix,  an  oridian  fifreen  years  of  age,  who 
had  been  received  by  his  parents  from  a  Louisville  asylum  to  rear 
and  support,  and  that  the  girl  was  made  to  yield  to  his  lust  through 
fear  superinduced  by  force,  and  threats,  on  his  part,  to  take  her 
life  if  she  told  of  his  misconduct.  This  testimony  came  from  the 
prosQ?utrix  alone,  who  was  contradicted  by  much  of  the  evidence 
introduced  in  appellant's  behalf,  which  tended  to  sht>w  that  the  charge 
against  him  wns  devl,.>ed  by  her  as  a  means  of  enabling  her  to  leave 
the  home  of  his  parents,  of  which  she  had  apj)?irentiy  tired.  It  is 
not  our  province  to  pass  upon  the  evidence,  in  view  of  our  conclu- 
sion that  appellant  should  have  another  trial,  we  refrain  from  any 
expression  of  opinion  as  to  whether  or  not  it  was  sufficient  to  author- 
ize his  conviction:  deeming  it  only  necessary  to  say  that  it  justified 
the  submission  of  the  case  to  the  jury. 

It  is  insisted  for  appellants  that  his  demurrer  to  the  indictment 
should  have  been  sustained  because  of  its  failure  to  allege  that  the 
crime  charged  was  committed  feloniously  or  with  a  felonious  Intent. 
The  objection  is  witthout  merit.  The  crime  charged  is  purely  stat- 
utory, and  being  defined  by  the  statute,  and  the  lunguage  of  the 
statute  followed  by  the  indictment,  an  allegation  of  felonious  Intent 
was  not  es-sentlal. 

In  respect  to  crimes  that  are  felonious  under  the  common  law, 
the  indictment  to  be  sufficient,  must  charge  their  commission  felon- 

vol.  33—64 
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louftly  or  with  SEi  felonious  intent,  but  the  role  Is  dilferent  where  the 
crime  ie  purely  statutory  siid  is  defined  by  the  statute  itself.  In 
Buch  case  the  Indictment  is  sufficient  If  it  follows  the  languag^e  of 
the  statute,  without  the  use  of  the  term  "feloniously/'  or  the  words 
"felonious  intent."  (Hlggins  y.  Commonwealth,  14  Ky.  Law  Rep., 
729;  CommonwealHh  y.  Lemon,  18  Ky.  Law  Rep.,  480;  Roberson'a 
Criminal  Law,  section  392.) 

We  can  not  agree  with  appellant  that  it  was  error  for  the  lower 
court  to  refuse  him  a  continuance  on  ajccount  of  the  illness  and  ab- 
sence of  one  of  his  counsel.  It  was  not  made  to  appear  by  his  affi> 
day*t  that  the  two  attorneys  who  were  present  and  conducted  his 
defense  were  not  equal  to  the  task.  Upon  the  contrary,  tdie  skill 
and  fidelity  with  which  they  managed  the.  case  throughout  the  trial, 
demonstrated  their  ability,  and  that  appelliaQt  was  not  prejudiced 
by  the  absence  of  the  third  attorney. 

We  concur,  howeyer,  in  appellant's  contention  that  the  court  should 
not  haye  permitted  the  following  language  from  the  Commonwealth's 
attorney,  yiz:  "That  the  affidayit  as  to  Clyde  Nations,  and  what 
(he  would  ewear,  if  present,  were  untrue;  and  that  he  did  not  belieye 
they  were  true,  but  that  they  (meaning  the  Commonwealth)  were 
fenced  to  admit  the  affldayit  to  get  a  trial  of  this  case;  that  they 
did  not  want  It  worn  out  by  continuances,  and  that  they  had  to  admit 
the  affidayit  to  get  a  trial,  but  did  not  belieye  Nations  would  swear 
It  if  he  were  here." 

The  affldayit  in  question  had  been  admitted  by  the  Commonwealth's 
attorney  to  be  read  as  the  deposition  of  Nations.  He  had  the  right 
to  contradict  it  by  other  testimony,  and  thereby  show  its  falsity; 
but  haying  admitted  that  Nations  would  make  the  statements  at- 
tributed to  him  by  the  affldayit,  if  present,  he  bad  no  right  to  argue 
that  the  witness  would  not  make  the  statement  if  present. 

Such  declarations  by  the  Commonwealth's  attorney  haye  repeatedly 
been  declared  by  this  court  highly  improper  and  prejudicial  to  the 
defendant,  and  because  of  such  conduct  reyersals  haye  frequently 
been  adjudged.  (Martin  v.  Commonwealth,  89  S.  W.,  226;  28  Ky. 
Law  Rep.,  295;  Darrell  y.  Commonwealbh,  88  S.  W.,  10©0;  28  Ky. 
Law  Rep.,  27;  Redmon  v.  Commonwealth,  51  S.  W.,  565;  21  Ky. 
Law  Rep.,  331;  Johnson  v.  Commonwealth,  61  S.  W„  1005;  22  Ky. 
Law  Rep.,  1885;  Shepherd  y.  Commonwealth,  85  S.  W.,  191;  27 
Ky.  Law  Rep.,  376.) 

Other  declarations  of  a  highly  inflammatory  and  abusiye  character 
were  made  by  both  the  Commonwealth  and  county  attorney  in  argu- 
ment to  the  jury,  to  whioh  appellant,  at  the  time,  also  excepted.  And 
while  we  would  not  reyerse  the  judgment  for  the  latter  alone,  we 
can  not  refrain  from  saying  that  the  declarations  were  improper 
and  should  not  haye  been  indulged  In  by  counsel  or  allowed  by  the 
court.  We  do  not  mean  to  say  that  due  allowance  should  not  be 
made  for  the  indignation  counsel  flor  Ithe'  Commonwealth  wrxuld 
naturally  feel  in  conducting  a  prosecution  for  a  crime  as  dastardly 
as  that  here  charged ;  but  they  Should  not  forget  that  it  is  not  &  part 
of  tjheir  duty  to  inflict  abuse  upon  a  prisoner  at  the  bar  in  the  hearing 
of  the  jury,  but  to  see  that  justice  is  fairly  meted  out,  and  the  de- 
fen  dint  faiirly  dealt  with  in  calling  him  to  account  for  his  crime. 

We  &l8o  think  it  was  error  for  tiie  court  to  exclude,  as  incompetent, 
the  testimony  offered  by  appellant,  tending  to  tshow  that  the  monthly 
sickness  of  the  prosecutrix  had  regularly  occurred  and  existed  for 
a  period  of  flye  years  preceding  his  alleged  abuse  of  her.  We  think 
It  was  competent  on  the  question  of  her  age,  for  if  It  coiitlnued  more 
than  flye  years  before  the  commission  of  the  crime.  It  would  tend  to 
•how  thJat  she  was  over  sixteen  years  of  age  at  that  time.    VW1« 
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by  no  means  conTincing,  it  "would,  in  view  of  the  conflicting  evidence 
as  to  (her  age,  have  'been  a  circunustanace  to  Uie  benefit  of  which  ap- 
pellant was  entitled,  as  it  was  important  for  him  to  show  that  at  the 
time  of  his  having  carnal  knowledge  of  her,  if  the  jury  believed  he 
dild  so,  the  prosecutrix  was  over  sixteen  years  of  age  and,  there- 
fore, of  sufficient  lage  to  consent. 

Other  alleged  errors  are  complained  of  in  the  briefs  of  counsel, 
•but  as  they  seem  to  'have  -been  inadvertently  commmitted,  were 
not  very  material  and  will  likely  not  occur  on  the  next  trial,  we  deem 
it  unnecessary  to  iconsider  them. 

But  for  the  two  errors  indicated,  we  feel  it  our  duty  to  reverse 
the  judgment  appealed  from.  It  is,  therefore,  reversed  tand  remanded, 
with  directions  to  the  lower  court,  to  grant  appellant  a  new  trial, 
and  for  further  proceedings  consistent  with  this  opinion. 

Whole  court,  except  Judge  Nunn,  sitting. 


COLUMBIA'  BUILDING.  LOAN  AND  SAVINGS  ASSOCIATION'S 

ASS'EQ  y.  GRBGORT. 

(Filed  September  29,  1908— To  be   reported.) 

1.  Sureties — ^Married  Wlomen — ^Judgment  Against — ^B^lure  to  Issue 
Execution  for  Seven  Years^ — Release  of  Surety — ^Under  Kentucky 
Statutes,  section  2548,  providing  that  "a  surety  shall  be  discharged 
from  all  liability  under  any  judgment  or  decree  after  the  lapse  of 
seven  years  without  any  execution  issued  thereon  and  prosecuuted' 
in  good  fa.ith,"  the  statute  applies  to  all  sureties,  and  where  a 
married  woman,  who  might  have  pleaded  her  coverture,  suffered 
Judgment  to  go  agains.t  her,  the  fact  that  she  did  not  make  this  plea, 
does  nx>t  deprive  her  of  the  rights  which  any  other  surety  would  have 
it  execution  is  not  issued  within  seven  years. 

2.  Courts  —  Inherent  Power  Over  Its  Process  —  Bnforcement — The 
court  has  inherent  power  over  its  own  proceess,  and  may  quash  it 
where  it  is  issued  after  the  time  has  elapsed  within  which  it  may  be 
lawfully  issued  or  when  for  any  reason  it  may  not  be  enforced. 

3.  Same — ^Validity  of  Process  —  Determined  on  Motion -^  Whether 
property  levied  upon  is  subject  to  the  execution  must  be  determined 
by  action;  but  questions  whicih  simply  go  to  the  validity  of  the  process 
may  be  determined  summaitily  on  motion. 

S.  Oppenheimer  and  A.  B.  Bessinger  for  appelant. 

Gregory  &  McHenry  for  appellee. 

Appeal  from  Jefferson  Circuit  Court,  Chancery  Branch,  First  Di- 
vision. 

Opinion  of  the  court  by  Judge  Hobaon,  afflxmdng. 

A  j^udigment  was  (rendered  on  February  19,  1898,  In  the  Jefferson 
Circuit  Court  in  favor  of  the  Columbia  Building,  Loan  and  Savlnngs 
AssQiclation  against  C.  R.  Gregory  and  £3.  B.  Gregory.  No  execution 
was  issued  on  the  judgment  until  July  12,  1907.  An  execution  hav- 
ing been  issued,  B.  B.  Gregory  entered  a  motion  in  the  court  to  quasli 
the  execution  iixK>n  the  ground  IJhat  ehe  was  only  a  surety  in  the 
debt  for  which  the  judgment  was  rendered,  and  that  no  execution 
bad  issued  upon  the  judgment  within  seven  years.  The  court  sus- 
tained the  motion   and  the  association's  assignee  appeals.    Section 
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2548,  Kentucky  Statutes,  Is  as  follows:  "A  surety  shall  be  discharged 
from  all  liability  under  any  judgment  or  decree,  after  the  tapse  of 
sever  years  without  any  execution  issued  thereon,  and  prosecuted 
in  good  faith  for  th«  collection  thereDf/' 

Tlhe  record  clearly  show^^a  that  E.  B.  Gregory  received  no  part  ol 
the  tconsideration  and  was  only  the  surety  of  her  husband  on  the 
note  for  which  the  judgment  was  rendered.  It  is  true  that  she  might 
have  pleaded  her  coverture,  and  defeated  a  judgment  on  the  note, 
but  the  fact  that  she  did  not  make  this  plea  does  not  deprive  her 
of  the  rights  which  any  other  surety  would  have  if  execution  is  not 
issued  within  Beven  years.  The  statute  applies  to  all  sureties,  and  it 
is  not  material  that  the  record  does  not  show  that  the  defendant  is 
only  a  surety  in  the  debt.  It  Is  the  fact  of  suretyship  that  controls 
in  the  case  of  a  judgment,  jus^t  as  the  fact  of  suretyship  -controls 
in  a  suit  on  a  note;  although  the  note  does  not  show  that  the  person 
is  surety.     (Day  v.  Billingsby,  3  Bush,  157.- 

The  court  has  inherent  power  over  its  own  process  and  may  quash 
it  where  it  is  issued  after  the  time  has  elapsed  within  which  it  may  be 
lawfully  issued,  or  after  the  judgment  is  satisfied,  or  when,  for  an/ 
other  reason,  it  may  not  be  enforced.  (Wooley  r.  Louisville,  IIS 
Ky.,  897;  1  Freeman  on  Judgment,  section  77;  Garvin  v.  Neal,  13 
B.  Mon.,  256.) 

The  proper  remedy,  where  process  has  been  improperly  issued, 
is  by  motion  to  quash  it.  An  audita  querela  was  the  ancient  remedy, 
but  the  practice  now  is  to  grant  summary  relief  upon  motion  in  cases 
of  this  sort. 

The  case  of  Hauns  v.  Central  Kentucky  Asylum,  103  Ky.,  532.  in- 
volved the  question  whether  the  property  levied  upon  was  subject 
to  levy  and  sale.  It  did  not  involve  the  validity  of  the  process. 
Whether  the  property  levied  upon  is  subject  to  the  execution  must 
be  determined  by  -action;  but  questions  which  simply  go  to  the  valid- 
ity of  the  process  may  be  determined  summarily  on  mot'on.  The 
process  here  ihaving  been  issued  after  the  time  allowed  by  law  for 
that  purpose,  was  properly  quashed.  (17  Cyc,  1154-56;  N3e  v.  Con- 
yers.  6  J.  J.  M..  574.) 

Judgment  affirmed. 


HAMILTON  V.  COMMONWEALTH. 
(Filed  September  30,  1908— Not  to  be  reported.) 

1.  Criminal  Law— Malicious  Cutting — Intent — IIow  Gathered — On 
The  trial  of  one  for  cutting  and  wounding  another  with  intent  to  kill 
him,  the  intent  is  to  be  gathered  not  alone  from  the  defendants 
declaration,  but  from  the  nature  and  extent  of  the  wounds,  the  man- 
ner of  their  intiiction,  the  acts  and  conduct  of  the  accused  and  ail 
the  circumstances  of  the  case. 

2.  Same — Facts  Shown  by  Evidence — The  facts  in  The  case  do 
not  furnish  any  evidence  that  appellant  intended  to  kill  the  party, 
])ut  sliow  he  did  not  so  intend.  If  p:uilty  at  all  he  is  guilty  of  a  ma- 
licious prank  constituting  the  offense  of  assault  and  battery. 

Campbell  &  Campbell  for  appellant. 

.las.  Breathitt   and  Tom  B.  McGregor  for  appellee. 

Appeal  from   ^VlcCracken   Circuit   Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  reversing. 
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The  appellant,  William  Hamilton,  and  Will  Alexander,  alias  Coots 
Eggleston,  were  jointly  indicted  for  the  offense  of  malicious  cutting 
and  wounding  with  intent  to  kill,  Hamilton  being  charged  as  prin- 
cipal ana  Eggleston  as  accessory.  Appellant  was  tried  and  convicted, 
and  his  punishment  fixed  at  five  years  in  the  penitentiary.  A  new 
trial  was  refused,  and  he  appeals. 

One  of  the  principal  grounds  urged  for  reversal  is  that  there  was 
no  evidence  of  an  intent  to  kill.  For  the  purpose  of  discussing  this 
objection  it  will  be  necessary  to  give  a  brief  review  of  the  evidence. 

According  to  the  testimony  for  the  Commonwealth,  appellant  and 
Coots  Eggleston,  both  negroes,  met  the  prosecuting  witness.  Mat 
McKinney,  another  negro,  near  Roy  Nelson's  saloon  on  Third  street, 
in  the  city  of  Paducah,  at  about  1  o'clock  p.  m.  They  were  all  drink- 
ing at  the  time,  and  appellant  was  trying  to  induce  McKinney,  the 
man  whom  he  afterwards  cut,  to  give  him  a  dollar.  After  remain- 
ing at  the  saloon  a  while,  they  left  and  went  up  Third  street,  appel- 
lant still  insisting  that  McKinney  give  him  a  dollar.  After  proceed- 
ing some  distance  they  separated,  McKinney  continuing  up  Third 
street  until  he  came  to  the  old  iron  furnace,  and  then  passing  along 
the  railroad  track  until  he  came  to  the  grounds  of  the  Lack  Single- 
tree Company,  which  he  entered  for  the  purpose  of  seeing  a  man  by 
the  name  of  Hickory  Jones.  Not  finding  Jones  there,  McKinney 
came  out  of  the  alley  leading  from  the  Lack  Singletree  Company's 
grounds  into  Third  street,  near  where  it  crosses  the  railroad  track. 
There  he  met  appellant  and  Eggleston  at  a  point  in  the  alley  near  a 
pile  of  lumber  about  sixty  feet  from  Third  street.  Appellant  pro- 
ceeded to  curse  McKinney  and  demand  of  him  a  dollar.  McKinney 
refused  to  give  appellant  the  money.  Appellant  and  Eggleston  then 
pulled  down  McKlnney's  pants  and  placed  him  on  the  pile  of  lumber, 
after  which  they  cut  a  slit  in  McKlnney's  scrotum.  This  cut  was 
large  enough  for  one  of  the  testicles  to  go  through,  but  was  not 
such  as  would  of  itself  result  in  death.  After  thus  wounding  Mc- 
Kinney appellant  and  Eggleston  left  him. 

The  above  facts  are  testified  to  by  McKinney  and  Eggleston  on 
cross-examination. 

According  to  the  testimony  for  the  defendants,  Hamilton  was  not 
present  when  the  cutting  was  done.  When  he  heard  he  was  charged 
with  the  offense  he  Immediately  went  to  McKinney  and  inquired 
What  he  meant  by  saying  that  he  had  cut  him.  Several  witnesses 
testified  that  McKinney  was  crazy.  Whether  this  be  true  or  not,  It 
is  certain  that  he  is  a  sexual  pervert. 

The  court  instructed  the  jury  both  as  to  malicious  cutting  and 
wounding  with  intent  to  kill,  and  assault  and  battery.  The  jury 
concluded  that  appellant  intended  to  kill  McKinney.  Was  there  any 
evidence  authorizing  this  conclusion? 

The  intent  in  a  case  of  this  kind  is  to  be  gathered  not  alone  from 
the  defendant's  declarations,  but  from  the  nature  and  extent  of  the 
wounds,  the  manner  of  their  infliction,  the  acts  and  conduct  of  the 
defendant  and  all  the  circumstances  of  the  case.  It  can  not  be 
doubted  that,  if  appellant  and  Eggleston  had  intended  to  kill  Mc- 
Kinney, they  could  have  easily  done  so.  He  was  completely  at  their 
mercy.  The  cutting  was  done  with  great  deliberation.  There  was 
nothing  to  prevent  appellant  from  plunging  his  knife  into  McKinney 
at  any  other  point  in  his  body,  or  from  making  the  wound  where 
McKinney  was  cut  so  severe  that  death  would  have  probably  en- 
sued. Of  course,  there  may  be  numerous  instances  where  the  use  of 
a  knife  resulting  in  a  slight  cut  will  authorize  a  conviction  for  ma- 
licious cutting  and  wounding  with  intent  to  kill.  If  a  defendant 
strike  at  another  and  wound  him  but  slightly,  the  jury  may  conclude 
that  the  defendant  intended  to  kill.    Even  in  this  case,  If  the  appel- 
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lant,  instead  of  deliberately  laying  McKinney  on  his  back  and  cutting 
him,  had  struck  at  him  and  produced  the  same  wound,  the  Jury 
might  have,  concluded,  from  the  manner  of  the  infliction  of  the 
wound,  that  appellant  intended  to  kill  McKinney.  The  t&ctB  as  de- 
veloped by  the  record,  however,  do  not  furnish  any  evidence  in  sup- 
port of  the  charge  that  appellant  intended  to  kill  McKinney;  instead, 
they  strengthen  the  view  that  he  did  not  so  intend.  If  guilty  at  all, 
he  is  guilty  only  of  a  malicious  prank  constituting  the  offense  of 
assault  and  battery. 

For  the  reasons  given  the  Judgment  is  reversed  and  cause  re- 
manded, with  direction  for  a  new  trial  consistent  with  this  opinion. 

Judge  Carroll  dissents. 


HAMILTON  V.  COMMONWEALTH. 
(Filed  September  30,  1908 — Not  to  be  reported.) 
Campbell  ft  Campbell  for  appellant. 
Jas.  Breathitt  and  Tom  B.  McGregor  for  appellee. 
Appeal  from  McCracken  Circuit  Court. 
Judge  Carroll  delivered  the  following  dissenting  opinion: 

The  court  holds,  as  a  matter  of  law,  that  the  accused  did  not  in- 
tend, by  the  cruel  and  dangerous  wound  inflicted  on  McKinney,  to 
kill  him,  ruling  that  the  question  of  his  intent  to  kill  should  be 
taken  from  the  Jury,  and  that  he  could  only  be  punished  for  a  mere 
assault  and  battery. 

Under  the  facts  stated  in  the  opinion  I  can  not  agree  to  this  con- 
clusion. In  my  opinion,  whether  the  accused  intended  or  not  to 
kill  McKinney  was  a  question  for  the  Jury  to  determine  under  appro- 
priate Instructions.  The  mind  or  heart  of  the  accused  in  cases  of  this 
character,  or  indeed  in  any  case,  can  not  be  looked  into  to  ascertain 
his  intention  in  doing  a  particular  act.  Whether  his  intention  was 
innocent  or  malicious,  or  the  deed  committed  with  the  purpose  to 
kill,  must  of  necessity  be  ascertained  from  the  act  done  and  the 
circumstances  surrounding  it.  That  fatal  wounds  are  not  inflicted 
when  they  might  be,  or  that  the  person  injured  does  not  die  as  a 
,  result  of  the  wounds,  does  not  authorize  the  court  to  say,  as  a  mat- 
ter of  law,  that  the  assailant  did  not  intend  to  kill.  When  the  as- 
sault is  deliberately  and  wantonly  committed  with  an  instrument 
that  may  produce  death,  and  the  wound  is  of  such  a  nature  that 
death  may  result  from  the  injury  inflicted,  then,  In  my  opinion,  the 
question  of  intent  should  be  left  to  the  Jury.  It  is  for  them  to  say, 
from  all  the  evidence  and  the  fair  and  reasonable  inferences  that 
may  be  deduced  therefrom,  whether  the  purpose  of  the  defendant 
was  to  commit  an  ordinary  assault  and  battery  Or  the  statutory 
crime;  and  when  the  acts  are  such  that  it  is  difiicult  to  conclude 
with  accuracy  what  the  purpose  of  the  accused  was,  and  depending; 
on  inferences  to  be  drawn  from  them,  they  might  constitute  either 
a  simple  assault  and  battery  or  an  assault  with  intent  to  kill,  the 
finding  of  a  properly  Instructed  jury  should  not  be  disturbed.  The 
doing  of  the  act  does  not  raise  the  legal  presumption  that  it  was 
done  with  the  intent  to  kill,  nor  the  legal  presumption  that  it  was 
not  the  Intention  to  kill.  In  other  words,  the  law  will  not  rest  either 
a  conviction  or  an  acquittal  upon  the  legal  presumption  that  the 
accused  is  guilty  or  innocent.  The  presumption  that  every  man 
intends  the  natural  and  reasonable  consequences  of  his  acts  is  as 
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tSLT  as  the  law  will  go.  It  is  for  the  triers  of  the  facts  to  say  what 
the  intention  was.  To  hold  that  a  person  who,  with  a  knife  or  other 
sharp  instrument,  intentionally,  deliberately  and  wantonly  cuts  the 
legs  or  arms  of  another,  or  with  a  hammer  beats  and  bruises  his 
body,  is  only  guilty  of  an  assault  because  he  did  not  kill  him  when 
he  might  have  done  so,  does  not  strike  me  as  being  good  law.  The 
fact  that  the  accused  does  not  see  proper  to  inflict  a  fatal  wound 
when  he  has  the  means  and  opportunity  to  do  so,  does  not,  in  and  of 
itself,  create  any  presumption  of  law  that  he  did  not  intend  to  kill. 
If  the  accused  had  stabbed  McKinney,  wounding  him  in  such  a  way 
as  to  imperil  his  life,  leaving  the  chances  of  recovery  against  him, 
and  if  the  manner  of  their  infliction  and  all  the  circumstances  sur^ 
rounding  it  showed  that  he  intended  to  kill,  it  would,  neveriheless, 
be  improper  for  the  court  to  instruct  the  Jury  that  he  intended  to 
kill  the  person  assaulted.  The  other  side  of  the  question  should  be 
ruled  in  the  same  way. 
For  these  reasons  I  dissent 


WIARD,  fiHBRIPF  V.  HALL. 
(Filed  September  30,  1908 — Not  to  be  reported.) 

Bailbond — ^Forfeiture — Action  to  Bnjoin  Collection — Evidence  Con- 
flicting— ^Afiirmed — In  the  matter  of  the  liability  of  defendant  on  for- 
feited bailbond,  the  evidence  being  so  conflicting  as  to  leave  the 
mind  in  doubt,  the  matters  testified  to  having  occurred  in  the  pres- 
ence of  the  court,  and  he  being  acquainted  with  the  parties,  his 
Judgment  will  not  be  disturbed. 

H.  C.  Clay,  H.  L.  Howard  and  J.  B.  Carter  for  appellants. 

Greene  &  VanWinkle  for  appellee. 

Appeal  from  Harlan  Circuit  Court. 

Opinion  of.  the  court  by  Wm.  Rogers  Clay,  Commissioner,  affirming. 

Appellee,  W.  F.  Hall,  was  on  the  bail  bond  of  James  Nichels  for 
his  appearance  in  the  Harlan  Circuit  Court  at  the  November  term, 
1905.  Nichels  failed  to  appear,  and  a  formal  order  of  forfeiture  was 
taken  and  entered.  At  the  February  term,  1906,  the  proceeding  was 
on  the  Commonwealth's  docket  near  its  close.  Prior  thereto  sum- 
mons had  been  served  on  appellee.  Judgment  was  taken  against 
appellee,  and  he  thereafter  instituted  this  action  against  appellant 
to  enjoin  the  collection  of  the  Judgment  and  execution  issued  thereon. 
The  chancellor  gave  appellee  the  relief  asked  for,  and  M.  S.  Ward, 
the  sheriff,  appeals. 

According  to  the  testimony  of  appellee,  he  was  present  when  the 
case  was  called,  but  understood  that  it  was  to  be  passed  and  called 
again  before  the  expiration  of  the  term,  at  which  time  he  was  to  be 
given  an  opportunity  to  make  a  defense.  The  judgment,  contrary 
to  such  understanding,  was  entered  without  any  knowledge  or  notice 
on  his  part.  It  also  appears  that  James  Nichels,  whose  bondsman  the 
plaintiff  was,  had  been  arrested  and  returned  to  the  Harlan  Circuit 
Court,  and  the  case  against  him  filed  away  by  the  Commonwealth. 
The  testimony  for  appellants  shows  that  the  case  was  regularly 
called;  that  the  appellee  was  in  court  when  it  was  called,  and  when 
the  Commonwealth's  attorney  asked  judgment  no  objection  was  made 
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with  me  until  I  kill  some  of  them."  To  yet  another  he  said,  in 
talking  about  Qayle's  hog  getting  into  his  garden,  that  "if  the  hog 
got  back  in  the  garden  he  intended  to  kill  the  hog,  and  if  Gayle 
said  anything  about  it  he  would  kill  him."  And  to  others  he  made 
remarks  of  a  less  threatening  nature  about  deceased,  tending  to 
show  a  hostile  feeling. 

The  homicide  occurred  on.  Monday  about  midnight.  On  the  Sat- 
urday previous  the  Clark  woman  went  to  Leach's  house  to  visit  her 
son,  who  had  been  there  since  the  May  previous,  and  she  remained 
until  after  Gayle  was  shot,  and  was  in  the  house  with  her  son,  Leach, 
and  his  wife  when  the  shooting  was  done.  About  10  o'clock  on  Mon- 
day night  Leach  said  to  John  L.  Butler  as  he,  Leach,  and  the  de- 
ceased and  his  brother.  Bob  Gayle,  were  on  their  way  home  from 
Butler's  store,  where  Leach  and  the  Gayles  had  been  transacting 
some  business:  "Tou  tell  Gayle  that  he  has  got  to  take  that  woman 
away  from  here  right  now."  This  message  Butler  at  pnce  delivered 
to  Gayle.  Mrs.  Clark  testifies  that  when  Leach  returned  to  his 
house  from  Butler's  store,  Gayle  came  with  him  and  said  to  her  in 
the  presence  of  Leach  that  he  had  come  to  take  her  away,  and 
would  be  back  after  her  in  fifteen  or  twenty  minutes,  or  as  soon  as 
he  could  hitch  up  his  buggy;  that  then  Gayle  left,  and  in  a  short 
time  came  to  the  front  door  and  knocked,  when  Leach  said,  "whose 
there"  three  separate  times,  and  Gayle  to  each  request  replied: 
"Tom,  it  is  'Dutch*  (Gayle's  nick-name);  open  the  door."  While 
this  conversation  between  Leach  and  Gayle  was  going  on  the  wit- 
ness testifies  that  Mrs.  Leach  and  herself  said  to  Leach,  who  had 
his  gun  in  his  hand,  "don't  shoot,  it  is  'Dutch;'"  but  notwithstanding 
this  warning  and  information  he  fired  through  the  door,  which  was 
closed,  the  shot  taking  effect  in  the  body  of  Gayle,  who  was  standing 
immediately  outside  on  the  porch. 

Leach's  version  of  the  affair  is  that  Monday  afternoon  Gayle  took 
Mrs.  Clark  out  buggy  riding,  and  that  night  on  their  return  from 
Butler's  store  Gayle,  who  was  drinking,  came  to  his  house  and  said, 
"I  am  going  to  take  this  woman  away,"  when  he  replied,  "it  would 
not  do  to  take  her  away  at  night;"  to  this  Gayle  answered,  "all  right," 
and  then  left,  saying  that  he  would  see  him  in  the  morning;  that 
Gayle  did  not,  with  his  knowledge  or  consent,  come  to  his  house 
again  that  night;  that  during  the  night  some  person  walked  upon 
the  front  porch  and  scratched  on  the  door,  when  the  dog  growled 
and  he  heard  the  person  say,  "I'll  shoot  your  brains  out  if  you  bite 
me;"  that  he  then  asked  three  times  who  it  was.  and  not  receiving 
any  reply  fired,  but  did  not  know  that  it  was  Gayle  he  had  shot  until 
atter  he  fired.  Leach  further  testified  that  he  had  about  forty  dollars 
in  his  house,  and  that  the  night  preceding  the  killing  of  Gayle  a  per- 
son unknown  to  him  put  paper  in  the  door  lock  so  as  to  prevent  it 
from  locking,  and  he  felt  some  uneasiness  about  his  money. 

Prom  this  brief  history  of  the  case  it  appehrs  that  there  was 
ample  evidence  from  which  the  jury  might  well  conclude  that  Leach 
deliberately,  willfully  and  without  excuse  or  provocation  shot  and 
killed  deceased.  It  remains  to  be  seen  whether  or  not  the  trial 
court  committed  any  prejudicial  errors  of  law. 

Three  alleged  errors  are  relied  on  by  his  counsel.  First,  the 
failure  of  the  trial  court  to  permit  witnesses  to  testify  as  to  the  re- 
lations that  existed  between  the  deceased  and  the  Clark  woman; 
second,  in  giving  to  the  jury  an  instruction  upon  the  subject  of  the 
insanity  of  the  appellant,  and  third,  in  failing  to  properly  instruct 
the  jury  as  to  the  right  of  Leach  to  shoot  if  he  believed  the  person 
he  shot  was  at  the  time  attempting  to  break  into  his  house  or  com- 
mit a  felony. 
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Rebecca  Clark,  who  was  the  chief  witness  for  the  Commcnwealtli, 
was  not  inquired  of  concerning  her  immoral  intimacy  with  the  de- 
ceased, but  Bassitt  and  other  witnesses  introduced  in  behalf  of  the 
accused  were  asked  if  they  knew  what  the  relations  between  Mrs. 
Clark  and  Gayle  were.     The  court  refused  to  permit  the  witnesses 
to  answer  this  question.     What  answer  the  witnesses  would   have 
made   the   record  does  not  disclose,   as  no  avowal  was  made.     It 
would  have  been  competent  to  have  inquired  of  Mrs.  Clark  what  the 
relations  had  been  between  herself  and  the  deceased,  and  she  misfat 
have  been  required  by  the  court  to  disclose  them,  although  improper; 
and  this  fact  might  have  been  shown  independent  of  her  by  other 
witnesses  if  she  was  not  questioned  on  the  subject,  or,  if  questioned^ 
had  denied  the  immoral  relations.     (Morrison  ▼.  Commonwealth,  24 
Ky.  Law  Rep.,  2923.)     It  is  proper  to  permit,  and  if  necessary  to  re- 
quire, a  witness  to  relate  his  or  her  relations  with  the  parties  to  the 
litigation,  and  In  Commonwealth  cases  with  the  accused  or  the  prose- 
cuting witness,  or  the  deceased,  if  the  prosecution  is  for  homicide, 
for  the  purpose  of  showing  his  bias  or  prejudice  or  interest  in  the 
result  of  the  trial,  so  as  to  enable  the  jury  to  place  a  proper  esttmato 
upon  the  weight  that  should  be  given  to  his  evidence.    We  do  not 
mean  to  be  understood  as  declaring  that  a  witness  may  be  required 
to  answer  a  question  that  would  subject  him  to  a  criminal  or  penal 
prosecution,  but  the  fact  that  the  answer  may  degrade,  disgrace  or 
humiliate  a  witness  will  not  excuse  him.     (Underbill  on  Criminal 
Evidence,  section  248;    Greenleaf  on   Evidence,  section  450.)      This 
rule  does  not  conflict  with  section  597,  of  the  Civil  Code,  providing, 
among  other  things,  that  a  witness  may  not  be  impeached  by  evi- 
dence of  particular  wrongful  acts.     (Commonwealth  v.  Welch,   111 
Ky.,  630;  Britton  v.  Commonwealth,  29  Ky.  Law  Rep.,  857.)     Under 
the  Code,  as  construed  in  these  and  many  other  cases,  a  party  can 
not  impeach  the  testimony  of  a  witness  by  evidence  of  specific  acts, 
with  the  exception  mentioned  in  the  section  supra.    To  ask  a  witness 
questions  for  the  purpose  of  impeaching  his  credibility  or  morality 
is  one  thing,  and  to  make  inquiries  that  will  show  his  interest,  bias 
or  prejudice  is  another,  although  In  some  respects  the  end  sought  to 
be  accomplished  by  each  line  of  interrogation  is  the  same.    The  im- 
peachment of  a  witness  is  confined  to  his  own  life  and  character, 
without  respect  to  his  interest  in  the  case  or  his  relations  to  the 
parties  to  the  controversy.     The  attack  is  made  upon  the  witness 
as  an  individual  Independent  of  his  interest  or  bias  or  prejudice  in 
the  case  upon  trial.    On  the  other  hand,  the  reputation  of  the  witness 
for  truthfulness  or  morality  is  not  necessarily  involved  in  inquiries 
made  for  the  purpose  of  showing  his  feelings  of  kindness  or  hostility 
towards  the  parties  or  his  social  or  family  or  business  or  other  re- 
lutions  with  them,  although  in  instances  like  the  matter  we  are  con- 
sideriDg  Inquiries  along  this  line  would  refiect  upon  the  character  of 
the  witness.    But  the  purpose  of  the  examination  is  not  particularly 
to  discredit  the  reputation  of  the  witness  for  truth  or  morality,  as 
it  is  when  he  is  sought  to  be  impeached;  and  the  rule  that  protects  a 
witness  attempted  to  be  Impeached  from  investigation  into  specific 
CI  particular  acts  in  his  life  can  not  be  Invoked  to  save  him  from  dis- 
closures touching  his  relations  with  the  party  In  whose  behalf  he  is 
testifying,    although    such   disclosures    may   develop    particular    acts 
that  have  a  tendency  to  degrade  or  disgrace  the  witness. 

As  the  record  falls  to  show  what  answer  Bassitt  and  other  wit- 
nesses would  have  made  to  the  question,  the  assigned  error  in  de- 
clining to  permit  them  to  answer  the  question  can  not  be  considered 
by  this  court.  (Nichols  v.  Commonwealth,  11  Bush,  575;  L..  C.  ft 
L.  R.  R.  Co.  V.  Sullivan,  81  Ky.,  624.)     It  may  be  remarked,  however. 


LBACa  V.  COMMONWEALTH.  1019 

that  other  evidence  reasonably  sufficient  to  conyince  the  jury  that 
immoral  relations  did  exist  between  the  Clark  woman  and  the  de- 
ceased was  heard  by  the  Jury  from  other  witnesses,  so  that  the 
accused  had  before  the  jury  substantially  the  same  evidence  that 
his  counsel  in  their  brief  say  would  have  been  made  by  Bassitt  and 
others. 

*  Several  witnesses  were  introduced  by  appellant  who  said  that,  for 
a  number  of  years,  he  had  been  subject  at  intervals  to  epileptic  fits, 
and  that  while  under  the  influence  of  this  disease  he  was  prostrated 
mentally  and  physically,  but  when  he  recovered  from  the  effects  of 
the  disorder,  which  only  continued  for  a  few  hours,  he  was  not 
legally  incompetent  to  form  a  criminal  intent  or  commit  a  crime. 
But  as  no  evidence  was  introduced  afFecting  the  mental  capacity  of 
the  accused  at  the  time  he  killed  Qayle,  his  counsel  argue  that  the 
evidence  relating  to  epileptic  fits  was  oftered  only  to  show  his  weak 
condition  generally,  and  not  for  the  purpose  of  resting  upon  it  an 
instruction  upon  the  subject  of  insanity;  and  the  complaint  is  made 
that  the  court  erred  to  the  prejudice  of  appellant  In  giving  to  the 
jury  an  insanity  instruction.  It  may  be  conceded  that  the  evidence 
introduced  in  behalf  of  appellant  did  not  authorize  the  court  to 
submit  to  the  jury  an  instruction  upon  the  subject  of  his  mental 
soundness  at  the  time  of  the  homicide,  but  we  are  unable  to  perceive 
in  what  respect  the  giving  of  this  instruction  could  have  been  prejudi- 
cial to  the  accused.  It  gave  to  him  the  benefit  of  an  instruction  h^ 
was  not  entitled  to  under  which  the  jury  might  have  acquitted  him. 
The  error  of  the  court  was  prejudicial  to  the  Commonwealth  rather 
than  the  accused. 

It  is  insisted  that  none  of  the  instructions  given  to  the  jury  pre- 
sented the  defense  of  appellant.  His  counsel  contend  that,  as  he 
believed  bx  the  time  he  fired  the  fatal  shot,  that  the  person  at  whom 
it  was  fired  was  attempting  to  enter  his  house,  that  he  had  the  right 
to  shoot  to  prevent  such  entry.  A  man  has  a  right  to  kill  a  burglar 
Or  thief  who  is  at  the  time  committing  a  felony  by  attempting  to 
break  into  his  house.  And  so  he  may,  if  necessary  to  protect  him- 
self or  family  from  death  or  bodily  harm,  shoot  an  assailant.  But  a 
person  has  no  legal  or  moral  right  to  kill  another  merely  because, 
ill  the  night  time,  he  comes  upon  his  premises,  or  even  knocks  on 
the  door  of  his  house.  The  owner,  controller  or  occupant  of  prem- 
ises who,  in  the  night  or  day  time,  shoots  and  kills  an  intruder  or 
trespasser,  can  not  excuse  or  Justify  his  conduct  uipon  the  ground 
that  the  person  killed  was  a  burglar  or  thief,  and  upon  the  premises 
for  the  purpose  of  committing  a  felony,  or  attacking  with  evil  intent 
the  persons  in  possession  of  the  premises,  in  the  absence  of  some 
evidence  conducing  to  establish  this  defense.  (Kentucky  Criminal 
Law  and  Procedure  by  Roberson,  sections  155-7;  Bishop's  New  Crimi- 
nal Law,  section  858;  Chapman  v.  Commonwealth,  12  Ky.  Law  Rep., 
704;  Utterback  v.  Commonwealth,  20  Ky.  Law  Rep.,  1515;  Baker  v. 
Commonwealth,  93  Ky.,  302;  Saylor  v.  Commonwealth,  97  Ky.,  184; 
"Wright  V.  Commonwealth,  85  Ky.,  123;  Sparks  v.  Commonwealth, 
89  Ky.,  644.)  If  there  was  any  evidence  that  Gayle,  at  the  time  he 
was  shot,  was  forcibly  and  wrongfully  attempting  to  enter  or  break 
into  the  house  of  Leach,  or  any  evidence  that  Leach  believed,  or 
had  reasonable  grounds  to  believe,  that  the  person  on  his  porch  was 
a  burglar  in  the  act  of  entering  into  his  house,  the  court  should  have 
instructed  the  Jury  upon  the  law  applicable  to  this  state  of  facts. 
So  that  the  question  narrows  down  to  the  proposition  whether  or 
not  the  evidence  of  Leach  was  sufficient  to  warrant  the  court  in 
giving  an  Instruction  that,  if  the  jury  believed  from  the  evidence  that 
Leach  believed,  and  had  reasonable  grounds  to  believe,  that  some 
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one  was  trying  to  break  into  his  house  to  commit  a  felony,  he  luid 
the  right  to  take  the  life  of  the  intruder,  if  necessary,  or  belieyed 
by  him  in  the  exercise  of  a  reasonable  Judgment  to  be  necessary,  to 
prevent  him  from  committing  the  contemplated  crime.  A  careful 
consideration  of  Leach's  evidence  convinces  us  that  it  did  not  author- 
ize an  instruction  upon  this  branch  of  the  law.  Leach  did  not  testify 
that  he  believed,  or  had  any  grounds  to  believe,  that  the  person  on 
his  front  porch  was  a  burglar,  or  had  come  to  his  house  for  the 
purpose  of  doing  him  or  any  of  his  family  any  injury,  or  for  the 
purpose  off  committing  any  often se  against  hds  property.  H<ence, 
there  was  no  evidence  to  warrant  the  court  in  giving  the  instruction 
counsel  insist  their  client  was  entitled  to.  Indeed,  it  is  very  quev 
tionable  if,  under  the  evidence  the  appellant  was  entitled  to,  the  in- 
struction given  by  the  court,  or  to  any  instruction  that  would  author- 
ize the  Jury  to  find  him  not  guilty  upon  the  ground  that  the  shooting 
was  either  excusable  or  Justifiable. 

After  a  careful  consideration  of  the  entire  record  and  the  well- 
prepared  argument  of  his  counsel,  we  find  no  error  that  would  author- 
ize us  In  granting  a  new  trial. 

The  Judgment  of  the  lower  court  must  be  affirmed. 


HAROIS,   &c.    V.    BBGLEY,    CLBRK,    &c. 

(Piled  September  29,  1908— To  be  reported.) 

Bail  Bonds  —  Forfeiture -- Defendant  Accidentally  Disabled  While 
Absent  From  State — Sufficiency  of  Plea — Wihere  a  defendant,  who 
was  a  resident  of  the  State,  went  with  his  brother  to  another  State 
on  a  ihunting  trip,  and  while  there  accidently  shot  himself  so  that 
he  could  not  attend  the  term  of  the  court  at  which  his  case  was  set 
for  trial,  which  facts  were  made  to  appear  by  the  sureties  on 
his  bail  bond  in  an  action  to  set  aside  the  forfei/tuure  of  his  bond  anJ 
it  also  appearing  that  he  had  subsequently  returned  and  executed 
another  bond,  it  was  error  in  the  court  to  sustain  a  demuTTer  to 
the  plea  of  his  sureties. 

Cleon  K.  Calvert  and  J.  J.  C.  Bach  for  appellants. 

Ira  Fields  and  Jas.  H.  Jeffries  for  appelleesw 

Appeal  from  Leslie  Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunnt  reversing. 

Prior  to  October,  1906,  one  Doug  Hiays  was  indicted  in  the  Leslie 
Circuit  Court,  charged  with  a  felony,  and  his  bail  fixed  at  $500.  Ap- 
pellants, James  Hargis,  Ed.  Callahan  and  S.  B.  Stidham,  executed  tibe 
usual  bond  for  the  appearance  of  Doug  Haya  at  the  October  term  of 
the  Leslie  Circuit  Court  to  answer  the  charge.  He  failed  to  attond 
and  there  was  an  order  made  forfeiting  his  bail  bond  and  another 
bench  warrant  issued  and  his  bail  fixed  at  $1,000,  and  summons  was 
awarded  against  his  sureties,  appellants.  At  the  February  tenn. 
1907,  of  the  court  appellants  failed  to  answer  and  a  judgment  was 
rendiered  against  them  for  the  amount  of  the  bond.  This  action  was 
instituted  by  appellants  to  enjoifn  the  collection  of  this  judgment  As 
reasons  why  appellants  should  not  be  compelled'  to  -peiy  tills  Judg- 
ment they  presented  the  following:  That  they  and  Doug  Hays  resided 
in    Breathitt   county,    about  forty-five   miles   from   Hyden,   in   Leslie 
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county,  the  place  where  the  judgment  was  rendered;  that  flhortly 
after  lihe  bail  bond  was  executed  Doug  Hays  went  to  the  State  at 
^Minnesota  on  a  visit  to  his  brother,  who  resldedi  there ;'' that  while 
there  Doug  Hays  and  htis  brother  went  on  a  hunting  trip  and  Doug 
Hays  aqoidentally  shot  and  wounded  himself,  and  it  was  impossible 
for  him  to  appear  at  the  Leslie  Circuit  Court  in  October  In  fulfill- 
ment of  the  bond;  that  after  he  became  able  to  travel  he  returned 
to  BreatiMtt  county  and  executed  fjiother  bail  bond  for  the  $1,000. 
It  1b  made  to  appear  that  they  failed  to  attend  the  Leslie  Circuit 
Court,  which  began  on  the  first  Monday  in  February,  1907,  for  the 
reason  that  they  did  not  know  that  there  was  a  February  term  of 
that  court;  that  they  believed  the  term  began  on  the  third  Monday 
in  March.  1907;  that  they  relied  upon  the  "Bradley  &  Gilbert  Co." 
court  calendar  for  the  year  1907,  which  fixed  the  term  for  the  Les- 
lie Olrcu  t  Court  on  the  third  Mondays  in  March,  June  and  November; 
that  they  did  not  know  of  the  cJhange  fixing  the  terms  of  the  Leslie 
Circuit  Court  to  begin  in  February,  May  and  October.  They  filed 
with  their  pleadings  the  |Court  calendar  of  Bradley  &  Gilbert  Co., 
for  the  year  1907,  and  it  substantiates  their  cla"m.  The  lower  court 
concluded  that,  notwithstanding  these  alleged  facts,  which  were  not 
disputed,  appellants  had  no  cause  of  action. 

Appellee's  counsel  contends  that  appellants,  the  sureties  of  Doug 
Hays,  acted  at  tlieir  peril  when  they  permitted  him  to  leave  the 
State  to  visit  his  brother;  and  :t  was  no  defense  to  the  action  to 
recover  the  amount  of  the  bond  that  Hays  was  accidentally  shot 
and  thereby  prevented  from  appearing  at  the  October  term  of  the 
Leslie  Circuit  Court;  and  refers  to  the  cases  of  Starr  v.  Common- 
wealth, 7  Dana.  243;  Alguire  v.  Commonwealth,  3  B.  Mon.,  349,  and 
Withrow  V.  Commonwealth.  1  Bush,  17,  and  other  cases  of  similar 
import,  a>  sustaining  their  pos'tion.  These  icases  are  unlike  the 
cas^e  at  bar.  The  seventh  Dana  case  was  one  where  an  Infant  was 
defendant  in  the  indictment,  and  he  failed  to  appear  to  answer 
•it,  and  the  sureties  x:n  the  bail  b.-nd  defended  upon  the  ground  that 
the  infant's  mother  had  taken  him  out  of  the  State  and  kept  him 
away  until  after  the  bond  was  forfeted.  The  court  ^  adjudged  that 
this  defense  was  insufficient.  The  third  B.  Monroe  case  was  where 
the  defenuant  had  not  appeared  because  he  was  imprisoned  by  the 
State  authorities  In  the  city  of  Louisville,  Kentucky.  Thi^  fact  was 
pleaded  as  a  defense  to  the  forfeiture  uf  the  bail  bc>nd  and  was  held 
Insufficient  because  It  was  defectively  ple.uled.  The  first  Bush  case 
was  one  where  one  Catlin,  who  was  charged  with  murder  In  Marion 
county,  Kentucky,  was  arrested  and  gave  bond:  then  went  to  the 
State  of  Indiana,  where  he  was  arretted  and  imprisoned  for  the  viola- 
tion of  the  law  in  thit  State.  \MiiIe  thus  mprisoned  in  the  State  of 
Indiana  his  bail  b  >nd  was  forfeited  for  his  appearanice  in  the  Marion 
Circuit  Court,  and  the  court  held  that  h;s  enforced  absence  in  the 
State  of  Indiana,  at  the  time  the  forfeiture  proceeding  was  had. 
was  not  a  defense  to  the  forfeiture.  In  the  last  two  cases  referred 
to  the  defendant  was  prevented  from  attending  court  in  compliance 
with  their  bail  bond  on  account  of  wrongful  acts  committed  by 
them.  They  were  imprisoned  for  committing  other  crimes.  WThen 
tht^  .'sureties  exe-^.uted  bond  In  the  first  case  referred  to  they  knew 
that  the  infant  was  in  the  charge  of  his  mother,  and  when  they 
]>ermitted  her  to  take  him  from  the  State  they  took  the  risk  of 
her  permitting  him  to  return,  or  of  his  returning  of  his  own  will  In 
spite  of  her  objecfons.  If  it  had  been  made  to  appear  in  thos« 
cases  that  the  defendants  had  been  prevented  from  appearing  -in 
answer  to  their  recognizance,  not  on  account  of  any  wrongfful  act 
or  dereliction  on  their  part,  but  on  account  of  unavoidable  accident 
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or  BlckneBS,  over  which  thiey  had  no  control,  the  reeulte  would  har© 
been  different.  (Commonwealth  v.  Terry,  2  Duvall,  383;  Bonner  ▼. 
Commonwealth,  27  Ky.  Law  Rep.,  652.) 

The  saoond  propos,it;on  presented  by  appellee's  coimael  is,  that  tro 
judgment  was  rendered  in  February,  1907,  and  this  action  was  noC 
instituted  to  set  aside  the  judgment  until  the  31st  day  of  May,  that 
year;  and  that  one  court  had  passed  between  the  date  of  the  judg- 
ment and  the  institution  of  this  action,  and  the  court  was  without 
power  to  vacate  or  m'odify  it,  except  upon  the  grounds  Bet  out  In 
section  518.  of  the  Code  of  Practice,  which  is  claimed  are  not  pre- 
sented in  this  proceeding.  This  contention  of  appellee's  counsel  is 
correct,  except  the  last  proposition  to  the  effect  that  appellants 
present  no  grounds  for  vacating  or  modifying  the  judgment  under 
section  518,  of  the  Code.  The  seventh  sub-division  of  that  section 
is  as  follows:  "For  unavoidable  casualty  or  misfortune,  preventing 
the  party  from  appearing  or  defending." 

Casualty  is  that  which  happens  without  design  or  without  bedng 
foreseen.  If  Hays  was  "aco'dentally  shot"  it  was  without  design  oa 
his  part,  and  if  'he  was  prevented  from  appearing  at  the  Leslie  Cir- 
cuit Court  by  reason  thereof  It  would  be  the  same  as  if  he  had  be- 
come  seriously  ill  and  was  thereby  prevented  from  attending  court. 
If  Hays  had  been  at  his  home  in  Breathitt  county  and  had  been  sick 
and  thereby  prevented  from  attending  the  Leslie  Circuit  Court,  it 
would  not  be  contended  that  his  sureties  could  not  have  success- 
fully defended  for  his  not  appearing;  and  there  is  no  reason  why 
■fthat  defense  would  not  avail  them  if  his  sickness  had  occurred  to 
•him  while  on  a  visit  to  his  brother.  It  is  true,  appellants  in  their 
pleadings,  did  not  use  the  words,  "that  Hays  was  prevented  from  atr 
tending  the  Leslie  Circuit  Court  by  reason  of  an  unavoidable  casualty 
or  misfortune,"  but  the  faicts  stated  by  them,  if  true,  show  these  facts. 

We  are  of  the  op'nion  that  the  lower  court  erred  in  sustaining  a 
demurrer  to  appellants'  pleadings.  The  judgment  is  reversed  and  re- 
manded for  trial;  and  if  appellants'  contentions  are  found  to  be  true, 
the  court  will  set  aside  the  judgment  and  render  judgment  accordtn^ 
to  the  justice  of  the  case  as  provided  in  section  98,  of  the  Criminal 
Code,  which  :s  as  follows:  "If,  before  judgment  is  entered  against 
the  ball,  the  defendant  be  surrendered  or  arrested,  the  court  may, 
at  its  discretion,  rem'it  the  whole  or  part  of  the  sum  specified  in  the 
bail  bond." 


BLAKTON  V.  COMMONWEALTH. 
(Filed  September  30,  1908— Not  to  be  reported.) 

1.  Homicide  —  Husband  Killing  Wlf e  —  AccWental  or  Intentional- 
Question  for  Jury— On  the  trial  of  accused  for  homicide  by  shooting 
his  wife  with  a  pi&^l,  in  wihlich  he  claimed  the  shooting  was  a€cl- 
dental,  but  which  the  evidence  for  the  Commonwealth  tended  to  t&aw 
was  intentionally  done  because  he  was  enamored  of  another  woman. 
it  was  peculiarly  the  province  of  the  jury  to  weigh,  the  evldenoe,  and 
considering  it  all,  decide  which  theory  waB  correect. 

2.  Same — Trivial  Errors — A  case  should  not  be  reversed  for  triyial, 
immaterial  or  unprejudicJal  errors. 

W.  F.  Hall  for  appellant 

Jba.  Breathitt  and  Tom  B.  Mcaregor  for  appellee. 
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Appeal  from  Harlan  Circait  Ootiit. 

Opinion  of  the  court  by  Judge  Lasslng,  laffirmlng. 

This  Is  the  second  appeal  of  this  caser  Appellant  was  indicted, 
tried  and  conylcted  for  the  murder  of  his  wife,  and,  Mpoo.  appeal  ta 
this  court,  the  case  was  reyersed  because  the  trial  j^udge  failed  to 
give  ian  Instruction  embodying  appellant's  theory  of  how  the  killing 
occurred,  to-wit:  That  it  was  an  accidental  shooting.  The  former 
opinion  Is  found  In  31  Ky.  Law  Rep.,  800.  Upon  a  re-trlal  appellant 
was  again  found  guilty  and  hie  punishment  fixed,  as  In  the  former 
trial,  at  confinement  for  life  In  the  penitentiary.  The  facts,  as  de- 
veloped in  this  last  trial,  as  shown  by  the  re|Cord  before  us,  are 
practically  the  same  e»  those  brought  out  on  the  first  trial,  whidb 
are  fully  set  out  In  the  former  opinion. 

Three  grounds  are  relied  upon  by  appellant  for  reversal :  First, 
that  the  verdict  Is  not  supported  by  the  evidence.  Second,  that  In 
the  involuntary  manslaughter  Instruction  the  law  Is  not  correctly 
stated.  And,  third,  that  the  court  erred  in  falling  to  Instruct  the 
jury  that  If  they  believed  appellant  proven  guilty  beyond  a  reason- 
able doubt,  but  entertained  a  doubt  as  to  the  degree  of  hits  guilt,  that 
they  should  convict  him  of  the  lower  deg^ree,  to-wit:  Involimtary 
manslaughter. 

It  is  the  theory  of  the  Commonwealth  that  appellant  deliberately 
shot  and  killed  his  wife  for  the  purpose  of  getting  rid  of  her,  and, 
in  support  of  this  theory  evidence  was  offered  which  tended  to  show 
that  appellant  was  unduly  Intimate  with  another  woman,  and  oo. 
several  occasions  was  caught  In  a  compromising  positi'on  with  her; 
that  he  had  said  to,  and  in  the  presence  of  dlfFerent  persons,  that 
he  wanted  to  get  rid  of  this  wife,  and  would  do  8d  even  If  he  had 
to  blow  her  head  ofC^  and  other  similar  expressions.  The  pistol  with 
which  the  shooting  was  done  was  furnished  by  this  "woman  In  the 
case." 

On  the  other  hand,  appellant  Introduced  evidence  which  tended 
to  show  that  it  was  an  accident;  that  he  stayed  at  the  house  and 
waited  On  her  Jafter  she  was  shot;  that  she  stated  that  it  was  an 
accident,  and  Insisted  upon  having  him  wait  upon  her  and  care  for 
and  minister  to  her  from  the  time  she  was  shot  until  she  died.  It 
was  peculiarly  the  province  of  the  jury  to  weigh  the  evidence,  and 
connsidering  it  all,  decide  which  theory  was  correct.  They  accepted 
the  tiheory  of  the  Commonwealth  and  rejected  the  contention  of  ap- 
pellant that  It  was  an  accident.  If  the  testimony  offered  for  the 
Commonwealth  was  true,  as  they  must  have  ibelleved  It  was,  the 
proof  amply  supports  their  finding  and  verdict. 

The  instructioni complained  of  by  appellant  Is  as  follows:  "If  the  jury 
believe  from  the  evidence  that  the  accused  had  reasonable  grounds 
to  believe,  and  did  believe,  there  was  no  danger  In  handling  the 
pistol  as  he  did,  and  that  It  was  done  without  any  purpose  of  harm 
upon  his  part,  and  fuither  believe  from  the  evidence  to  the  exclusion 
of  a  reasonable  doubt  that  the  killing  resulted  from  the  careless 
use  of  the  weapon,  they  should  find  him  guilty  of  Involuntary  man- 
slau^ter,  and  fix  his  punishment  at  a  fine  or  Imprisonment  In 
the  county  jail,  either  or  both,  in  your  discretion;  but  if  they  believe 
the  killing  was  accidental  and  without  carelessnesa,  he  should  be  ao- 
qjultted." 

This  Is  the  Instruction  which  this  court,  upon  the  former  appeal, 
said  appellant  was  entitled  to  have  been  given.  It  is  not  subject  to 
the  criticism  which  appellant's  counsel  is  disposed  to  make  of  It, 
but  expreraeefl  fairly  and  fully  appellant's  legal  right  under  his  theory 
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of  how  the  killing  occurred.  It  iwould  have  been  the  better  practice 
for  the  trial  Judge  to  have  given  the  jury  an  instruction  telling 
them  that  although  they  believed  api>ellant  guilty  beyond  a  reasonable 
doubt,  yet,  if  they  entertained  a  doubt  as  to  the  degree  of  his  guilt, 
they  should  find  him  guilty  of  involunary  manslaughter,  as  defined 
by  instruction  number  two,  Ibut  his  failure  to  give  this  Instruetimi 
did  not  prejudice  appellant's  right.  The  jury  was  not  misled  by 
such  failure,  for  there  was  no  proof  offered  which  tended  to  show 
that  appellant  handled  the  pistol  in  a  careless  or  reckless  manner, 
unless  such  can  be  inferred  from  the  facts  to  which  he  testified 
about  the  manner  in  whicih  the  shot  was  fired. 

A  case  should  not  be  reversed  for  trivial,  immaterial  or  unpreju- 
dicial  errors.  Two  impartial  juries  have  tried  this  case  and  each 
rejected  the  theory  of  appellant  as  to  how  the  killing  occurred,  and 
Biccepted  the  theory  of  the  Commonwealth  that  appellant  had  become 
enamored  of  the  charms  of  another  woman  and  killed  his  wife  in 
order  to  get  her  out  of  his  way. 

Under  the  proof  the  jury  had  either  to  find  appellant  guilty,  as  they 
did,  or  else  -acquit  him,  and,  under  the  evidence  in  this  case,  the 
failure  of  the  court  to  give  the  instruction  which  it  is  now  con- 
tended ho  should  have  given  furnishes  appellant  no  ground  for  rever- 
sal,  and  the  judgment  is,  therefore,  affirmed. 
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{'Filed  September  30,  190S— Not  to  be  reported.) 

Kentucky  Senate  —  Unauthorized  Service  Rendered  —  Copyng  Bills, 
&c. — Couiuer.-ignecl  by  Chief  Clerk — C^^mpensation  Denied — Section 
21H.  of  the  C  .ns:itiitian.  and  sections  342  ^:nd  1992.  of  the  Statutes, 
provide  for  the  appointment  of  the  employes  of  the  House  and  Senate, 
and  tliesvi  Keciions  are  a  limitat  ou  upon  the  right  or  power  of  either 
t'he  House  or  Senate  to  hire  officers  or  employes;  therefore,  a  claim 
for  services  by  one  who  is  not  an  employe  in  copying  bills,  resolutions 
and  ulher  papers  for  the  Senate,  though  endorsed  and  countersigned 
by  the  chief  clerk  thereof,  can  not  be  allowed  under  the  head  of  con- 
tingent  exjienses   or  otherwise. 

Jas.  Brc-athitt  and  John  F.  I^ckett  for  appellant. 

James  T.  Buford  and  Wra.  Cromwell  for  appellee. 

Appeal  from  Franklin  Circuit  C'Jurt. 

Opinion  of  the  court  by  Judge  Lassing,  reversing. 

Appellee  filed  her  suit  in  the  Franklin  Circuit  Co-urt.  in  which  she 
alleged  that,  during  the  19M8  session  of  the  I^gislaure.  at  the  in- 
«?tance  and  request  of  the  chief  clerk  of  the  Senate,  she  performed 
services  in  copying  bills,  resolutions  and  other  papers  necessary  to 
be  done  as  a  contingent  expense  of  the  Senate,  and  which  -work  it 
was  impossible  for  the  clerks  of  the  Senate  to  do.  That  these  ser- 
vices on  her  part,  were  reasonably  worth  1314.75.  That  the  chief 
clerk  of  the  Senate  endt>rsed  and  countersigned  her  said  claim  for  ser- 
vices as  correct,  and  she  thereafter  presented  same  to  the  Auditor 
of  Public  Accounts,  and  requested  that  he  Issue  his  warrant  on  the 
Treasurer,  directing  him  to  pay  them.  That  the  said  Aud*itor  refused 
to  Issue  his  warrant  for  said   sum,  or  any  part  thereof.    She  asketl 
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that  a  mandamuB  be  'ssued,  directing  the  Auditor  to  issue  his  war- 
rant on  the  Treaauner  for  the  paymenf  of  aaid  claim.  To  this  pe- 
tition the  Auditor  of  Public  Accounts  filed  a  general  demurrer,  and 
pending  same  filed  his  answer,  in  wliich  he  denied  that  the  work 
which  appellee  alleged  she  had  done  was  such  as  could  be  properly 
charged  to  the  cont'ngent  expense  of  the  Senate,  under  section  342, 
of  the  Kentucky  Statutes,  and  denied  the  right  and  authority  of  the 
chief  clerk  to  make  such  employment,  or  to  endorse  and  cfountersign 
her  said  account,  and  pleaded  affirmatively  that  the  plaintiff  was 
not  employed  by  the  Joint  action  of  the  two  houises  of  the  General 
Assembly,  and  denied  that  the  right  existed  in  any  one  to  employ 
paintifT  without  suoh  act'Jon  on  the  part  of  the  General  Assembly. 

To  this  answer  plaintiff  filed  a  general  demumer  and  pending  same 
filed  as  part  of  the  petition  the  certificate  of  William  Cromwell, 
chief  clerk  of  the  Senate,  to  the  effect  that  the  Itemiaed  account 
of  plaintiff,  amounting  to  $314.75,  was  just  and  correct  as  a  cont!n- 
gent  expense  of  the  Sienate.  The  court  thereupon  overruled  the  de- 
murrer to  the  petition,  as  amended,  and  BU8ta4ned  the  demurrer  to 
the  answer  with  leave  to  amend,  and  the  Auditor  declining  to  amond, 
a  Judgment  was  entered,  directing  him  to  draw  his  warrant  upon  the 
Slate  Treasurer,  In  favor  of  plaintiff  for  t^e  amount  of  her  claim, 
4o-w;:t:  $314.75.  From  this  Judgment  the  Auditor  prosecutes  an  ap- 
peal. 

For  appellee  it  is  admitted  that  the  only  authority  for  allowing  this 
claim  is  that  given  by  section  342,  of  the  Kentucky  Statutes,  which  Is 
as  follows:  "The  pay  and  mileage  of  the  Lieutenant  Governor,  Presi- 
dent pro  tem.  of  the  Senate,  and  Speaker  of  the  Houae  of  Represen- 
tatives, and  members  of  both  Houses  of  the  General  Assembly,  the 
<x>mpen8ition  to  the  officers  of  the  tWD  Houses,  except  the  cbief 
clerks  thereof  to  be  made  on  the  certificate  of  the  respective  clerks 
of  the  amount  due;  the  compensation  of  the  chief  clerks  upon  the 
order  of  each  House  stating  the  amount  due;  all  other  contingent 
expenses  of  the  General  Assembly  upon  the  production  of  the 
vouchers,  countersigned  by  the  clerks  of  the  respective  Houses." 

Section  249,  of  the  Constitution,  provides:  "The  House  of  Repre- 
sentatives of  the  General  Assembly  shall  not  elect,  appoint,  employ, 
or  pay  for,  exceeding  one  /chief  clerk,  one  assistant  clerk,  one  en- 
rolling clerk,  one  sergeant-ixt-arms,  one  doorkeeper,  one  Janitor,  two 
cloak  room  keepers,  and  four  pages;  and  the  Senate  shall  not  elect, 
appoint,  employ,  or  pay  for,  exceeding  one  chdef  clerk,  one  assistant 
clerk,  one  enrolling  clerk  one  sergeant-at-arms,  one  doorkeeper,  one 
janitor,  one  cloakroom  keeper,  anl  three  pages;  and  the  General 
Assembly  shall  provide  by  general  law  for  fixing  the  per  diem  or 
salary  of  all  of  said  employes." 

This  section  of  the  Constitution  is  clearly  a  limitation  upon  the 
right  or  power  of  either  the  House  or  Senate  to  hire  officers  and 
employes.  It  yrjLs  evidently  passed  for  the  purpose  of  preventing 
either  body  from  creating  needless  offices  at  the  expense  of  the 
State. 

The  case  >^f  Walker  v.  Coulter,  Auditor,  24  Ky.  Law  Rep.,  530. 
is  very  like  the  case  at  bar.  In  that  case  Walker  was  employed 
as  a  porter  in  the  Senate  at  $2.50  per  day  for  seventy-one  days. 
His  employment  covered  the  entire  time  that  the  Legislature  was  in 
session;  whereas  in  the  case  at  bar  the  time  during  which  appellee 
rendered  services  extended  throughout  the  full  legislative  session. 
A  distinction  is  attempted  to  be  made  between  the  two  cases,  in 
this,  that  in  the  case  of  the  porter  an  attempt  was  made  to  charge 
the  State   for  a  fixed  price  per  day  during  the   legislative  session, 

vol.  33—65 
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whereas  in  the  case  at  bar  appellee  has  presented  a  claim  for  the 
sum  which  she  says  her  services  during  the  legislative  session  were 
reasonably  worth.  It  is  a  distinction  without  a  difference,  the  one 
is  no  more  contingent  than  the  other. 

It  is  evident  that  the  makers  of  the  Constitution  intended  that 
all  the  work  of  the  legislative  bodies  should  be  performed  by  the 
officers  and  employes  as  defined  by  section  249,  above  referred  to. 
And,  it  may  be  presumed,  that  in  designating  the  names  and  num- 
bers of  such  employes  the  Constitutional  Convention  was  fully  ad- 
vised, for  in  addition  to  havmg  among  its  members  men  of  broad 
experience  in  the  conduct  of  the  affairs  of  both  House  and  Senate, 
it  had  access  to  the  publiic  records  showing  the  number  of  employes 
that  had  heretofore  been  required.  That  they  did  so  is  made 
manifest  by  their  express  declaration  that  neither  body  should  pay 
for  the  services  of  lany  employe  other  than  those  designated  in 
section  249.  It  could  hardly  be  contended  that  the  chief  clerk  had 
authority  to  do  that  which  the  Senate  itself  is  expressly  prohibited 
from  doing. 

It  is  urged  that  work  of  the  character  which  was  performed  by 
appellee  was  absolutely  necessary  in  order  that  the  business  of  the 
Senate  might  be  expeditiously  carried  on.  This  argument  would 
address  itself  most  forcibly  to  the  Legislature  as  a  reason  why  the 
Constituflon  should  be  amended  so  as  to  give  to  the  respective 
legislative  bodies  more  employes  than  those  designated  in  section 
249,  if  it  should  be  found  necessary  to  have  such  employes  in  order 
to  properly  conduct  its  business.  Such  an  argument,  however,  has 
no  place  and  can  not  be  considered  here.  Again  it  is  urged  that 
these  services  should  be  paid  for  as  a  contingent  «>xpense  of  the 
Senate.  We  can  not  agree  with  learned  coimsel  that  an  employ- 
ment of  this  character  could  be  paid  for  as  a  contingent  expense, 
for,  If  one  copyist  could  be  s:>  employed  and  paid,  the  number  oooHl 
be  multiplied  ad  libitum,  and  the  very  purpose  and  aim  of  the  Con- 
stitutional provision  defeated. 

Counsel  for  appellee  rely  upon  the  case  of  McDonald  v.  Norman, 
Auditor,  16  Ky.  Law  Rep.,  137,  to  support  her  contention,  but,  in  so 
doing  they  evidently  overlooked  the  fact  that  in  the  more  recent 
case  of  Walker  v.  Coulter,  Auditor,  this  court  said.  In  referring  to 
the  McDonald  case: 

"That  case  can,  therefore,  not  be  considered  authority  upon  the 
construction  of  this  clause  of  the  Constitution  (249).  and  in  the  light 
of  this  clause  was  incorrectly  decided,  and  would  doubtless  not 
have  been  so  decided  had  the  attention*  of  the  court  been  called 
to  the  Constitutional  provision." 

Again,  on  June  11,  1893,  section  1992,  of  the  Kentucky  Statutes, 
was  enacted,  which  provides: 

"No  other  employes  shall  be  elected,  appointed,  employed,  or 
paid  for,  without  the  joint  action  of  both  houses.!' 

So  that,  even  if  it  should  become  necessary  for  either  house  to 
have  the  services  of  additional  employes,  before  they  could  be  legal- 
ly employed,  a  joint  resolution  to  that  effect  would  have  to  be  past- 
ed, if  section  1992  is  constitutional,  which  is  not  now  decided. 

With  the  case  of  McDonald  v.  Norman,  Auditor,  practically  over- 
ruled in  W^alker  v.  Coulter,  Auditor,  and  section  249,  of  the  Con- 
stitution, prohibiting  the  Senate  from  giving  to  appellee  the  employ- 
ment for  which  she  seeks  compensation,  we  are  of  opinion  that  the 
trial  court  erred  in  overruling  the  demurrer  to  the  petition,  as  amend- 
ed. The  case  is,  therefore,  reversed,  and  remanded  with  InstnictioDS 
to  sustain  the  demurrer  to  the  petition,  as  amended. 


FIBLE  V.   CBABB.  1027 

FIBLE  V.  CRABB. 
(Filed  September  25.  1908— Not  to  be  reported.) 

Bankruptcy — Discharge — Schedule  of  Debts — Failure  to  Give  Pro- 
per Notice — E3ffect — The  bankrupt  law  of  1898,  requires  the  bankrupt 
to  submit  with  his  petition  *''a  list  of  his  creditors  shpwing  their 
residence,  if  known,  if  unknown  that  fact  to  be  stated,  the  amounts 
due  to  each  of  them,  the  consideration  thereof,"  &c.,  where  a  bank- 
rupt in  his  schedules  listed  among  his  liabilities,  "D.  M.  Fible  estate, 
Chicago,  111.,  $12,000,"  when  he  knew  that  D.  M.  Fible  was  dead 
and  that  hi?  estate  belonged  to  his  two  daughters  to  whom  he  had 
made  payments  since  their  fatherland  mother's  death,  his  failure 
to  give  their  names  and  address  in  bis  schedule,  did  li6t  operate  to 
discharge  their  claims. 

W.   O.   Bradley  for   appellant.  '  • 

W.  S.  Pry  or  for  appellee. 

Appeal  from  Henry  Circuit  Court.  .  i 

"  ft 

Opinion  of  the  Court  by  Chief  Jjistice  O'Rear,  reversing. 

W.  L.  Crabb  and  D.  M.  Fible  were  partners  In  a  whisky  distillery 
in  the  seventies  and*  later.  They  incorporated  their  business,  the 
stock  to  have  issued  equally  to  each  of  them.  But  before  the  shares 
were  actually  issued  and  delivered,  D.  M.  Fible  died.  By  his  wiU 
he  bequeathed  the  stock  to  his  widow,  Harriet  Fible.  Certificates 
were  subsequently  issued  to  her  by  the  corporation,  and  delivered 
by  Crabb.  Later  she  sold  her  shares  to  appellee^  Crabb,  for  about 
$15,000»  about  |12,000  of  which  was  deferred  and  rei^resented  by  cer- 
tain ncrtes  now  sued  upon  in  this  action.  Crabb  mafle  small  payments 
on  the  notes  from  time  to  time.  Harriet  Fible  died  intestate  at 
Chicago.  Her  two  daughters  were  her  only  heirs.  One  of  them  ad- 
ministered upon  her  estate  and  the  Crabb  notes  were  divided  between 
them.  He  was.  apprised  of  the  fact  of  their  ownership.  Besides 
he  was  on  intimate  terms  of  acquaintance  with  them,  knew  their 
post  office  addresses  and  received  letters  from  them  and  wrote  let- 
ters to  them  on  the  subject  of  these  notes,  making  a  number  of 
small  payments  on  them  to  the  two  daughters. 

In  1903  appellee,  having  some  years  previously  made  a  deed  of  as- 
signment of  all  his  property  for  the  benefit  of  his  creditors,  filed 
his  petition  in'  the  United  States  District  Court  for  the  Eastern  Dis- 
trict of  Kentucky,  to  be  discharged  of  his  debts  and  liabilities.  In 
his  schedules  he  listed  among  his  liabilities  as  follows:  **D.  M.  Fible 
estate,  Chicago,  111.,  $12,000."  Notice  was  mailed  to  that  address, 
\)VLt  neither  appellant  nor  her  sister  (who  were  the  two  daughters  of 
the  late  Mlrs.  Harriet  Fible)  received  the  notice,  nor  had  any  notice 
or  knowledge  of  the  pendency  of  the  bankruptcy  proceedings. 

Appellant  recently  sued  appellee  to  recover  judgment  upon  the 
notes  which  she  held,  and  which  ha^  been  assigned  to  her  by  the 
administrator  of  Harriet  Fible.  Appellee  relied  on  his  discharge  in 
bankruptcy.  The  question  is,  was  the  debt  sued  on  sufficiently  sched- 
uled in  the  bankrupt's  proceedings  to  bring  it  within  the  benefit 
of  the  statute? 

The  Bankrupt  Law  of  1898  (U.  S.  Court  Statutes,  page  3425,  section 
7),  requires  the  bankrupt  to  submit  with  his  petition  "a  list  of  his 
creditors,  showing  their  residence,  if  known.  If  unknown  that  fact 
to  be  stated,  the  amounts  due  to  each  of  them,  the  consideration 
thereof,    &c.    And   by  section   17,  Ibid    (page   3428)    it   is   provided: 
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"A  discharge  In  bankruptcy  shall  release  a  bankrupt  from  all  his 
provable  debts  except  such  as  (1)  are  due  as  a  tax  levied  by  the 
United  States,  the  State,  county,  .district  or  municipality  in  which 
he  resides:  (2)  a  judgment  in  action  for  frauds  or  obtaining  property 
under  false  pretenses  or  false  representations,  or  for  willful  and 
malicious  injuries  to  the  person  or  property  of  another;  (3)  or  have 
not  been  duly  scheduled  in  time  for  proof  and  allowance,  with  name 
of  the  creditor  if  known  to  the  bankrupt,  unless  such  creditor  had 
notice   or   actual  knowledge  of  the   proceedings   In  bankruptcy." 

The  benefits  of  the  statute  can  be  had  only  by  a  compliance  with 
its  conditions.  A  discharge  Is  obtainable  from  provable  debts  by 
"duly  scheduling'*  such  debts,  which  is  to  list  the  creditors,  showing 
their  residence,  if  known,  and  if  unknown  to  state  that  fact.  It  is 
allowed,  we  see,  that  the  debtor  may  not  know  his  creditor's  resi- 
dence, or  where  he  may  be  expected  to  be  found,  but  it  is  not  al- 
lowed that  the  creditor's  name  be  omitted  from  the  list  at  ail. 
The  statute  Is  specific  in  its  declaration  that  "unless  the  name  of 
the  creditor  is  given"  the  discharge  shall  not  operate  upon  his  claim 
unless  he  had  actual  knowledge  or  notice  of  the  proceedings. 

The  bankrupt  law  was  designed  to  relieve  overwhelmed  debtors 
trcm  their  liabilities,  if  they  but  freely  and  truly  surrendered  all 
their  property,  saving  exemptions,  to  all  their  creditors.  Unless  they 
should  be  compelled  to  give  a  correct  list  of  all  their  creditors,  so 
that  they  might  be  brought  into  the  proceedings  by  the  court,  it 
might  happen  and  frequently  would,  that  the  debtor  would  not  give 
a  correct  list  of  all  his  property;  the  unworthy  would  thus  use  the 
statute,  passed  for  the  benefit  of  the  unfortunate,  as  the  means  of 
perpetrating  a  fraud  upon  his  creditors.  No  one  else  is  so  apt  to 
know  all  a  man's  property  as  his  creditors  are.  All  his  creditors 
are  required  to  be  named,  else  by  selecting  such  as  he  knew  were 
ignorant  of  his  property,  and  omitting  such  aa  had  knowledge  of  it, 
the  debtor  could  still  work  a  fraud  on  his  creditors,  and  make  the 
law  and  its  machinery  the  means  of  doing  it.  So  the  statute  wisely 
requires  the  bankrupt,  as  a  condition  precedent  to  obtaining  a  dis- 
charge from  his  debts,  that  he  shall  name  all  his  creditors,  and  as  to 
such  as  not  named  (unless  they  themselves  had  notice)  the  dis- 
charge shall  not  operate  to  discharge  their  claims.  The  statute 
ought  to  be  applied  strictly,  else  its  real  purpose  will  be  but  an  inci- 
dent of  its  existence,  while  its  perversion  to  Ignoble  ends  will  be 
it4  main  use. 

We  find  that  appellee  did  not  list  appellant  as  a  creditor.  The  list- 
ing of  "D.  M.  Fib^e  estate,  Chicago,  111.,  |12,000,''  was  not  enough. 
D.  M.  Flble's  estate  was  not  his  creditor,  and  had  never  been. 
Whether  appellee  made  an  error,  due  to  misrecoUection  in  making 
out  his  list,  as  we  think  likely,  or  whether  he  designedly  omitted 
the  name  of  appellant,  is  not  material.  His  good  faith,  or  lack  of 
it,  does  not  affect  the  question,  as  the  statute  makes  no  allowance 
on  account  of  mistakes.  Appellant's  name  not  being  given  in  the 
list  filed  with  appellee's  petition  in  bankriiptcy,  the  benefits  of  that 
aci  as  to  her  claim,  by  the  express  exception  of  the  statute,  do  not 
apply,  and  her  claim  is  unaffected  by  those  proceedings. 

There  was  an  effort  made  to  show  that  appellant  bad  actual  notice 
of  the  pendency  of  the  proceedings.  Mr.  A.  D.  Hudson  testified  that 
while  she  was  visiting  his  home  in  1905  he  discussed  with  her  the 
bankruptcy  proceedings.  Appellant  denied  the  fact.  But  whether 
one  or  the  other  was  mistaken,  or  mis-remembered,  the  matter  is 
immaterial,  as  appellee  was  discharged  in  bankruptcy  in  Mardi  1903. 
and  there  is  no  evidence  to  show  she  had  any  knowledge  or  notice 
of  the  proceedings   before  that  date. 

The  Judgment  should  have  been  in  appellant's  favor. 

Reversed    and    remanded,   for    proceedings   consistent   herewith. 
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RBED,  ftc.  V.  FORD. 

(Filed  September  25,  1908 — To  be  reported.) 

Action  for  Damages — Unlawful  Assault  of  Another— Damage  to 
Third  Party— Allegations — Sufficiency— A  petition  which  charges 
that  the  defendant  in  a  drunken  condition,  came  to  plaintifTs  house 
and  in  front  of  her  room  and  in  her  hearing  assaulted  a  defenseless 
man  in  a  room  near  hers,  by  cursing,  abusing  and  threatening  to 
kill'-liim.  by  which  she  was  frightened,  made  sick  and  threatened 
with  miscarriage,  she  being  then  pregnant,  does  not  allege  such  acts 
of  negligence  that  will  support  an  action  for  damages,  it  not  being  al- 
leged that  the  defendant  saw  or  knew  that  plaintifC  was  in  the  room 
or   sick,   or   that   defendant   did   not    lawfully   enter   the   house. 

Duff  &   Hutchison  Ibr  appellants. 

Baird   ft  Richardson  for  appellee. 

Appeal   from   Barren   Circuit   Court. 

Opinion  of  the  court  by  Judge  Settle,  af&rming. 

Appellants  complain  of  a  Judgment  of  the  Barren  Circuit  Court 
sustaining  a  demurrer  to  their  petition,  as  amended,  and  dismissing 
the  action.  The  appeal,  therefore,  presents  for  our  consideration 
but  one  question,  viz:  Do  the  facts  alleged  in  the  petition  state  a 
cause  of  action?    The  original  petition  is  as  follows: 

"The  plaintiffs,  Nettie  May  Reed  and  her  husband,  I.  W.  Reed, 
state  that  during  the  month  of  September,  1907,  the  defendant,  Harry 
Ford,  came  to  their  house  in  Glasgow,  Ky.,  during  the  darkness 
of  the  night,  in  a  drunken  condition,  and  in  front  of  the  rooms  in 
which  they  resided,  and  in  the  hearing  of  the  plaintiffs,  assaulted 
one  Jas.  D.  McConnell,  who  occupied  a  room  near  them,  and  then 
and  there  in  a  loud  and  boistrous  manner,  cursed  and  abused  said 
McConnell  and  threatened  to  kill  him;  that  the  defendant  remained 
in  front  of  this  said  room  Tor  a  half  hour  or  longer  and  continued  to 
curse  and  abuse  said  McConnell  and  to  threaten  to  take  his  life, 
who   was   perfectly   defenseless   and   unable   to  resist  him. 

"The  plaintiffs  state  that  the  plaintiff,  Nettie  May  Reed,  at  the  time  was 
pregnant  with  child,  that  she  was  greatly  alarmed  and  frightened 
at  the  action  of  the  defendant,  as  aforesaid,  so  much  so  that  she 
was  compelled  to  take  her  bed  and  remain  there  ten  days;  that  her 
nervous  system  was  greatly  shocked;  that  she  has  since  been 
threatened  with  a  miscarriage  in  consequence  of  the  fright  received 
by  heV;  that  she  has  suffered  great  mental  agony  and  physical  pain 
from  said  fright  and  that  her  health  has  been  greatly,  and  as  they 
fear  and  believe,  permanently  impaired  as  the  result  of  the  fright 
aforesaid." 

The  following  are  the  averments  of  the  amended  petition: 

"Amending  their  petition  herein,  the  plaintiffs  state  that  the 
assault  on  Jas.  D.  McConnell  took  place  in  the  hall  immediately  in 
front  of  the  room  occupied  by  the  plaintiffs  at  the  time  and.  within 
three  or  four  feet  from  the  plaintiff,  Nettie  May  Reed,  that  the  plain- 
tiff, Nettie  May,  was  made  violently  sick  by  the  fright  which  she 
received;  that  she  was  compelled  and  did  take  her  bed  for  at  least 
ten  days,  as  the  result  of  said  fright,  and  they  state  that  her  health 
has  been  greatly  impaired  and  they  fear  permanently  destroyed, 
as  the  result  of  the  fright  aforesaid;  and  they  further  state  she  sus- 
tained physical  injuries,  in  consequence  of  the  fright  aforesaid,  and 
has  been  and  was  damaged,  as  set  out  in  the  original  petition  herein, 
in  the  sum  of  |500,  which  injuries  are,  and  were,  the  direct  and 
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proxlziate  result  of  the  fright  complained  of  by  her  In  said  original 
petition." 

A  csLrcful  analysis  of  the  language  of  the  petition  and  amendment 
will  demonstrate  that  the  sole  ground  of  recovery  alleged  is  that 
Injury  and  damage  resulted  to  the  appellant,  Nettie  May  Reed,  from 
fright  superinduced  by  the  conduct  of  appellee  in  committing  an 
assault  upon,  and  using  In  her  hearing  and  within  a  few  feet  of  her, 
profane  and  abusive  language  toward  a  third  person,  one  Jas.  D. 
McConnell.  That  the  fright  given  her  by  the  misconduct  of  appellee 
toward  McConnell  caused  her  great  physical  and  mental  suffering, 
made  her  ill  for  ten  days,  nearly  produced  a  miscarriage  and  per- 
haps permanently  impaired  her  health. 

While  it  Is  alleged  in  the  petition  that  appellee's  assault  >  upop 
and  abuse  of  McConnell  occurred  in  her  house  at  night,  where  he 
had  gone  in  a  drtmken  condition,  these  facts  did  not  necessarily 
make  him  a  trespasser  as  to  the  person  or  premises  of  Mrs.  Reed. 
It  is  alleged  that  McConnell  occupied  a  room  In  the  same  house 
near  hers,  and  not  alleged  that  appellee  did  not  lawfully  enter  the 
house.  He  may  have  gone  there  upon  McConnell's  invitation  or  to 
seo  him  on  a  business  matter,  and  for  some  reason,  whether  with  or 
without  provocation,  became  angry  with  and  abusive  toward  him, 
after  entering  the  house. 

It  will  be  observed  that  neither  the  original  nor  amended  petition 
alleges  that  appellee,  at  the  time  of  his  assault  upon  or  abuse  of  Mc- 
Connell, was  seen  by  Mrs.  Reed;  that  he  saw  her;  kpew  she  was  In 
hearing,  or  in  a  room  near  him,  or  that  she  was  then  an  occupant 
of  a  room  in  the  house,  nor  does  either  aver  that  the  door  to  the 
room  she  was  occupying  was  open;  thereby  affording  appellee  an 
opportunity  to  discover  her  presence  therein. 

It  is  also  true  that  the  petition  does  not  charge  that  appellee 
assaulted  the  appellant,  Nettle  May  Reed;  that  he  knew  she  was 
pregnant,  or  that  anything  said  or  done  by  him  was  directed  to  or 
at  her.  On  the  contrary  its  only  averments  on  that  point  are  to 
the  effect  that  McConnell,  who  was  not  a  member  of  her  family  or 
related  to  her,  was  alone  the  subject  of  appellee's  wrath  and  abuse. 
It  is  patent  from  the  averments  of  the  petition,  as  amended,  that 
appellee  committed  no  assault  upon  or  trespass  against  the  appel- 
lant, Nettie  M.  Reed.  The  pain  and  suffering  alleged  resulted  sole- 
ly from  fright  and  were  unaccompanied  by  any  physical  Injury.  The 
damages  sought  to  be  recovered  are  too  remote  and  speculative.  The 
injury  is  more  sentimental  than  substantial;  being  easily  simulated 
and  hard  to  disprove,  there  is  no  standard  by  which  it  can  be  justly 
or  even  approximately  compensated.  As  said  by  this  court  in  Reed 
V.  Maley,  25  Ky.  Law  Rep.,  209,  a  case  in  which  the  question  here 
involved   was   considered: 

"The  objection  to  a  recovery  for  injury  occasioned  without  physi- 
cal impact,  is  the  difficulty  of  testing  the  statements  of  the  alleged 
sufferer;  the  remoteness  of  the  damages  and  the  metaphysical  char- 
acter of  the  injury,  considered  apart  from  physical  pain." (Railway 
Company  v.  Elliott,  55  Fed.  Rep.,  950;  Keys  v.  Railway  Company, 
36  Minn.,  290;  Moore  v.  C.  &  O.  Railway  Company,  25  Ky.  Law  Rep.. 
1160.) 

It  is  equally  certain  that  no  right  of  recovery  can  be  asserted  hi 
this  case  upon  the  ground  that  appellee's  assault  upon  or  aftuse  of  Mc- 
Connell, occurring  at  the  house  of  the  appellant,  Nettie  M.  Reed. 
and  In  her  hearing,  constituted  negligence  for  which  he  should  be 
made  to  respond  In  damages  for  the  alleged  injury  resulting  to  her. 
It  seems  to  be  well  settled  that  no  recovery  can  be  had  for  Injuries 
resulting  from  mere  fright,  caused  by  the  negligence  of  another  when 
no  immediate  personal  injury  is  received.     (Thompson  on  Negligence, 
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Beciions    156-157,;    Mitchell   v.   Rochester   Railway   Co.,   455   E.,    354; 
Gulf,  &c.  Railway  Co.  v.  Hoyter,  77  Am.  State  Rep.,  860.) 

Moreover,  under  the  facts  alleged,  negligence  can  in  no  event  be 
imputed  to  appellee  In  this  case,  or  regarded  as  the  proximate  cause 
of  appellant's  injuries;  for  not  seeing  appellant,  being  unseen  by 
her,  and  not  knowing  of  her  presence  in  the  adjacent  room,  it  can 
not  be  claimed  that  he  could  have  foreseen  or  reasonably  antici- 
pated that  any  injury  would  probably  result  to  her  from  his  assault 
upon  or  abuse  of  McConnell. 

Being  of  the  opinion  that  the  petition  fails  to  state  a  cause  of 
action,  the  judgment  sustaining  the  demurrer  thereto,  is  affirmed. 

Whole  court  sitting. 


HUBER  V.  COMMONWEALTH. 

(Filed  September  25,  1908— To  be  reported.) 

Intoxicating  Liquors — License  to  Sell— iConfined  to  One  Barroom — 
Under  Kentucky  Statutes,  section  4198,  providing  that  "all  licenses, 
except  as  to  peddlers,  shall  specify  the  place  where  the  business  is 
to  be  conducted,  nor  shall  the  privilege  granted  be  exercised  in  any 
other  place ; "  one  who  has  a  license  to  sell  spirituous  liquors  can  not 
run  two  barrooms  in  separate  and  distinct  buildings  under  one  license. 

C.  L.  Raison,  Jr.,  and  W.  A.  Burkamp  for  appellant. 

Jas.   Breathitt  and  Tom  B.   McGregor  for  appellee. 

Appeal  from  Campbell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

George  P.  Huber  owns  several  small  lots.  On  one  of  these  Is  a 
brick  building,  in  the  upper  part  of  which  he  lived  with  him  family, 
and  in  the  lower  part  he  carried  on  business  as  a  saloon  keeper.  Fifty 
or  one  hundred  feet  from  this  building  there  was  a  large  frame  biuld- 
ing  which  was  used  for  picnics  and  the  like  for  a  while,  and  after- 
wards was  used  as  a  pool-room.  He  got  a  license  from  the  county 
court  to  sell  spirituous,  vinous  and  malt  liquors.  Under  this  license 
he  conducted  his  saloon  in  the  brick  building;  and  while  he  was  run- 
ning the  poolroom  business  in  the  frame  building,  he  opened  another 
bar  in  that  and  was  selling  liquor  'there.  iFor  this  he  was  Indicted, 
and  having  been  lined  In  the  circuit  court,  he  appeals. 
Section  4198,  Kentucky  Statutes,  provides  as  follows: 
"All  applicants  for  license  except  peddlers  shall  state  the  county, 
city,  town  and  place  therein  where  it  is  proposed  to  carry  on  the 
business,  and  all  licenses  except  to  peddlers,  shall  specify  the  place 
where  the  business  is  to  be  conducted,  and  no  one  but  the  person 
named  in  the  license  shall  sell  under  or  exercise  the  privilege  grant- 
ed; nor  shall  the  privilege  granted  be  exercised  in  any  other  place 
than  that  mentioned  in  the  license,  except  that  retail  dealers  In 
spirituous,  vinous  or  malt  liquors,  in  any  incorporated  city  or  town, 
may  remove  their  place  of  business  to  some  other  place  in  the  same 
city  or  town  by  the  consent  of  the  county  court  and  municipal  au- 
thorities of  such  town  or  city,  entered  of  record  and  Indorsed  on 
the  license.  But  when  the  place  is  once  changed  the  party  sball 
not  be  allowed  to  change  the  location  a  second  time  or  sell  at  the 
original  place  without  first  procuring  a  license." 
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It  Is  deaf  from  this  statute  that  it  was  not  contemplated  that  a 
man  under  one  license  could  run  two  bar  rooms  in  separate  and  dis- 
tinct buildings.  If  he  could  thus  run  two,  be  could  run  as  many 
bars  as  he  saw  fit,  under  one  license.  His  ownership  of  both  build- 
ings does  not  affect  the  question.  If  he  l^ad  owned  only  one  and 
rented  the  other,  or  owned  neither,  the  rule  would  be  the  same. 
The  license  is  to  run  one  business  and  at  one  place  of  business;  and 
when  Huber  opened  and  conducted  the  bar  in  the  brick  building, 
he  exhausted  his  license.  His  opening  the  bar  thereafter  in  the 
frame  building  was  the  running  of  that  bar  without  license.  It  is 
eai*nestly  insisted  that  as  he  had  a  right  to  run  one  bar,  it  csn  not 
be  said  which  of  the  two.  was  unlawful;  and  that  therefore  the  sill- 
ing in  the  frame  building,  for  which  he  was  indicted,  was  not  unlaw- 
ful. This  argument  overlooks  the  fact  that  the  business  in  the 
frame  building  was  begun  after  he  had  located  his  license  by  con- 
ducting his  saloon  in  the  brick  building.  In  addition  to  this  a  man 
who  under  one  license  ppen^  two  bars  in  separate  and  distinct  build- 
ings can  not  maintain  that  he  can  not  be  punished  for  maintaining 
either  as  one  or  the  other  was  lawful.  When  the  Commonwealth 
has  fined  him,  for  conducting  one  of  the  bars,  it  is  an  election  by  the 
Commonwealth  to  treat  the  other  place  as  the  one  that  is  licensed. 

The  instructions  of  the  court  aptly  submitted  to  the  Jury  whether 
the  two  bars  were  separate  and  distinct,  and  the  proof  before  the 
Jury  left  no  doubt  that  they  were  in  separate  and  distinct  buildings. 

The  indictment  was  not  defective.  It  gave  the  name  of  the  of- 
fense with  sufllcient  certainty  to  apprise  the  defendant  of  what  was 
meant,  and  in  the  descriptive  part  of  the  indictment  describes  it  in 
the  usual  form. 

The  court  properly  refused  to  allow  proof  to  be  heard  to  the  ef- 
fect that  other  men  in  Campbell  county  were  running  two  bars 
under  one  license,  just  as  he  was  doing;  or  to  the  effect  that  the 
county  ofllcials  had  so  construed  the  statute.  One  violation  of  the 
law  can  not  justify  another,  nor  can  the  county  ofiicials  make  nuga- 
tory the  statutes  of  the  State. 

Judgment  affirmed. 


STEELY   V.   COMMONWEALTH. 
(Piled  September  30,  1908— To  be  reported.) 

1.  Homicide — ^Indicted  as  Principal — Convicted  as  Aiding  or  Abett- 
ing— Although  one  is  Indicted  as  a  principal  he  may  be  convicted 
on  the  showing  that  he  was  present  at  the  time  the  crime  was  com- 
mitted, counseling,  aiding,  advising  or  assisting  the  real  perpetrator 
thereof. 

2.  Instructions — Based  on  Evidence — On  the  trial  of  one  for  homi- 
cide no  instruction  should  be  given  based  upon  any  theory  which  is 
not  supported  by  some  evidence. 

3.  Joint  Indictment — Mother  and  Son — Apparent  Damage  by  De- 
ceased— Defending  Each  Other — On  the  trial  of  an  indictment  against 
the  mother  Jointly  indicted  with  her  son.  for  a  homicide,  if  the  con- 
duct of  the  deceased  at  the  time  of  the  killing,  was  such  as  to  Justify 
the  son  in  the  belief  that  deceased  was  then  about  to  inflict  upon 
his  mother  or  himself  great  bodily  harm,  he  should  go  acquit  on  the 
ground  of  self  defense,  and  if  the  son  is  justified  the  mother  should 
likewise  be  excused  for  having  been  present  urging  and  advising 
him  to  do  so. 

R.  S.  Rose  and  J.  K.  Watkins  for  appellant. 
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Jas.  Breathitt  and  Tom  B.  McGregor  for  appellee. 

Appeal  from  Whitley  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  reversing. 

Appellant  and  her  son,  Granville  Steely,  -were  indicted  for  the 
murder  of  Martin  B.  Snyder.  She  demanded  and  was  given  a  sepa- 
rate  trial.  The  jury  having  found  her  guilty  and  fixed  her  punish- 
ment at  five  years  confinement  in  the  penitentiary,  she  appeals  and 
seeks  to  reverse  the  judgment  predicated  on  that  verdiq^  on  several 
grounds,  the  principal  of  which,  however,  is  that  the  court  did  not 
properly  instruct  the  jury. 

The  facts 'in  the  case,  as  developed  by  the  testimony  of  both  the 
Commonwealth  and  the  accused  show  that  on  the  night  of  the  third 
of  July,  1908,  appellant  was  living  with  her  husband  and  two  sons 
about  twelve  and  sixteen  years  of  age  respectively,  in  a  small  cot- 
tage on  the  bank  of  the  river  in  the  town  of  Williamsburg.  Her 
husband  was  not  at  home  on  that  night,  and  a  short  time  before  mid- 
night, the  deceased,  accompanied  by  some  six  or  eight  of  his  gentle- 
men friends,  took  a  sixteen  gallon  keg  of  beer  to  the  home  of  ap- 
pellant for  the  purpose  of  drinking  it.  The  keg  was  placed  in  the 
middle,  room  on  the  floor  and  tapped.  Deceased  and  his  friends, 
and  appellant  and  her  son,  Granville,  all  engaged  in  drinking.  While 
the  drinking  was  in  progress  the  deceased,  Granville  Steely  and 
others  of  the  men  assembled  were  shooting  dice  on  the  floor  by  the 
light  of  a  small  lamp.  Later  in  the  night,  sometime  between  one 
and  two  o'clock,  the  crowd  had  become  somewhat  bolstrous,  and 
appellant  ordered  them  from  the  house.  Deceased  took  offense  at 
being  ordered  from  the  house,  and  threatened  to  take  the  lamp, 
which  was  the  only  light,  away  with  him.  This  threat  en  his  part 
brought  on  a  wordy  war  between  himself  and  appellant  in  which  she 
several  times  ordered  him  from  the  house.  The  lamp  was  taken 
from  the  floor  by  some  one  and  in  being  lifted  up  went  out. 

In  the  meantime  appellant  had  gotten  possession  of  an  axe  and  was 
approaching  deceased  in  a  threatening  manner  with  it  when  one  of 
her  guests  caught  hold  of  the  axe  so  as  to  prevent  her  from  using 
it,  and  while  he  was  so  holding  the  axe  deceased  struck  appellant 
over  the  shoulder  and  neck  with  the  lamp.  This  blow,  at  least,  stag- 
gered appellant,  and,  according  to  the  weight  of  the  testimony,  which 
supports  her  contention,  knocked  her  down.  She  immediately  ex- 
claimed that  she  was  killed,  and  called  to  her  son  to  cut  deceased, 
and  he  was  stabbed  twice.  Just  when  this  cutting  was  done,  or 
whether  in  the  house  or  outside  is  not  clear,  for  it  was  dark  in  the 
house  at  the  time  and  no  witness  saw  deceased  cut,  though'  Gran- 
ville Steely  testified  that  he  cut  him  when  deceased  attacked  his 
mother.  From  the  effects  of  these  wounds,  there  inflicted  upon 
deceased,  he  died  two  days  later. 

For  appellant  it  is  urged  that  as  the  Commonwealth  utterly  failed 
to  show  that  she  cut  or  stabbed'  deceased,  the  jury  should  have  been 
peremptorily  instructed  to  find  for  her  at  the  conclusion  of  the 
Commonwealth's  testimony,  and  certainly  it  should  have  been  so  in- 
structed at  the  conclusion  of  all  of  the  testimony,  when  it  had  been 
clearly  established  that  the  cutting  was  done  by  Granville  Steely. 

This  contention  is  without  merit,  however,  for  it  hhs  been  ex- 
pressly decided  that  although  one  is  indicted  as  a  principal,  he  may 
be  convicted  on  the  showing  that  he  was  present  at  the  time  tbe 
crime  was  committed,  counseling,  aiding,  advising  or  assisting  the 
real  perpetrator  thereof.  In  the  case  of  Evans  v.  Commonwealth, 
11  Ky.  Law  Rep.,  573,  the  appellant  was  jointly  indicted  with  others 
charged  with  the  crime  of  house-burning.    The  lower  court  instruct- 
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ed  the  Jury  that  If  the  burning  was  done  by  either  of  the  persons  In- 
dicted with  appellant,  and  he  was  present  aiding  or  abetting,  they 
should  convict  him,  and  in  passing  upon  the  correctness  of  this  in- 
struction, upon  review   here  this  court  said: 

"The  indictment  charges  the  accused  with  the  burning.  It  does 
not  speak  of  aiding  or  abetting.  If,  however,  the  torch  was  applied 
by  a  co-defendent  of  the  accused,  and  he  was  then  present  aiding  and 
abetting  he  was,  under  our  law,  a  principal,  and  the  Indictment,  there- 
fore, authorized  such  an  instruction." 

And  in  tlvd  more  recent  case  of  Reed  v.  Commonwealth,  30  Ky. 
Law  Rep.,  1212,  the  same  principal  was  approved  in  a  most  elaborate 
and   exhaustive  opinion  by  Judge  Settle. 

The  objection  to  t|ie  Instructions  given  is  well  taken.  The  instruc- 
tions in  every  case  should  present  the  law  of  the  case  as  warranted 
by  the  particular  facts  proven.  No  instruction  should  be  given  based 
upon  any  theory  which  is  not  supported  by  some  evidence,  and  cer- 
tainly an  instruction  should  not  be  given  upon  any  theory  where 
all  of  the  evidence  in  the  case  tends  to  «how  that  the  converse  is 
true. 

In  the  case  at  bar  appellant  was  charged  with  having  cut  and  stab- 
bed deceased,  from  the  effects  of  which  he  died.  There  was  not 
a  particle  of  proof  offered  which  tended  to  show  that  she  did  so; 
on  the  contrary  there  was  positive  proof  offered  which  tended  to 
show  that  the  cutting  was  done  by  her  son.  No  instruction,  there- 
fore, should  have  been  given  based  upon  the  Idea  that  she  herself 
did   the  cutting,  hence.  Instructions  one  and  three  are  superfluous. 

The  instruction  on  self-defense  is  also  objectionable  In  that  it 
fails  to  submit  to  the  jury  the  idea  that  if  at  the  time  he  did  the 
cutting  Granville  Steely  believed  and  had  reasonable  grounds  to 
believe  that  either  he  or  his  mother  were  in  danger  of  suffering  death 
or  some  great  bodily  harm  at  the  hands  of  deceased,  then  he  had  the 
right  to  use  such  means  as  seemed  necessary  under  the  circum- 
stances, as  they  appeared  to  him,  to  repel  such  threatened  bodily 
harm  or  danger  to  himself  or  his  mother.  Certainly  if  the  conduct  of 
deceased  at  that  time  was  such  as  to  justify  Granville  Steely  in 
the  belief  that  deceased  was  then  about  to  inflict  upon  his  mother 
or  himself  great  bodily  harm,  he  should  go  acquit  on  *  the  ground 
of  self-defense,  and,  if  Granville  Steely  is  justified  and  excused  for 
cutting  deceased,  Appellant  should  likewise  be  excused  for  having 
been  present  urging  and  advising  him  to  do  so. 

Upon  a  re-trial  of  the  case,  if  the  evidence  introduced  is  substan- 
tially the  same  as  that  offered  upon  the  last  trial,  the  court  will  give 
the  following  instructions: 

1. 

"If  you  believe  from  the  evidence  beyond  a  reasonable  doubt  that 
Granville  Steely,  in  Whitley  county,  Kentucky,  before  the  finding 
of  the  indictment  herein,  willfully,  feloniously  and  with  malice 
aforethought,  and  not  in  the  necessary,  or  to  him  apparently  neces- 
sary, defense  of  himself  or  his  mother,  with  a  knife  or  dirk,  a  dead- 
ly weapon,  cut,  stabbed  and  wounded  one  Martin  B.  Snyder,  from 
the  effects  of  which  cutting,  stabbing  and  wounding,  the  said  Sny- 
der then  and  there,  presently  died,  and  if  you  further  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that  at  the  time  he  did 
so  the  defendant,  Sarah  Steely  was  then  and  there  present  will- 
fully, feloniously  and  with  malice  aforethought,  and  not  in  her  neces- 
sary or  to  her  apparently  necessary,  self-defense,  counseling  and 
advising  the  said  Granville  Steely  to  do  said  cutting,  stabbing  and 
wounding,  or  aiding  or  assisting  the  said  Granville  Steely  In  doing 
said  cutting,  stabbing  and  wounding,  then.  In  that  event,  you  should 
find  the  said  Sarah  Steely  guilty,  as  charged  in  the  indictment,  and 
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fix  her  punishment  at  confinement  in  the  State  penitentiary  for  life, 
or  at  death.  In  your  discretion. 

2. 

"If  you  believe  from  the  evidence  in  this  case  beyond  a  reason- 
able doubt  that  Granville  Steely,  in  Whitley  county,  Kentucky,  and 
before  the  finding  of  the  indictment  herein,  did  unlawfully,  willfully, 
feloniously  in  sudden  affray,  or  in  sudden  heat  or  passion,  without 
previous  malice,  and  not  in  the  necessary,  or  to  him  apparently 
necessary,  defense  of  himself  or  his  mother,  cut,  stabbed,  and 
wounded  Martin  B.  Snyder  with  a  dirk  or  knife,  a  deadly  weapon, 
from  which  cutting, .  stabbing  and  wounding  the  said  Snyder  then 
and  there  presently  died,  and  if  you  shall  further  believe  from  tne 
evidence  beyond  a  reasonable  doubt  that  at  the  time  the  said 
Granville  Steely  so  cut,  stabbed  and  wounded  the  said  Martin  B. 
Snyder,  the  said  Sarah  Steely  was  then  and  there  present,  unlaw- 
fully, willfully,  felofaiously  in  sudden  affray,  or  in  sudden  heat  of 
passion,  and  not  in  her  necessary,  or  to  her  apparently  necessary, 
self-defense,  counseling  and  advising  the  said  Granville  Steely  to  do 
the  said  cutting,  stabbing  and  wounding,  or  aiding  or  assisting  the 
said  Granville  Steely  In  doing  said  cutting,  stabbing  and  wounding, 
then  you  should  find  the  said  Sarah  Steely  guilty  of  voluntary 
manslaughter,  and  fix  her  punishment  at  confinement  in  the  State 
penitentiary  for  any  length  of  time  not  less  than  two  years  nor 
inore  than  twenty-one  years,  in  your  discretion. 

S. 

"Althb^igh  you  may  believe  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant,  Sarah  Steely  has  been  proven  guilty, 
yet,  if  you  entertain  a  doubt  as  to  the  degree  of  her  guilt,  you  should 
give  her  the  benefit  of  the  doubt,  and  find  her  guilty  of  voluntary 
manslaughter,   as   defined    in   instruction   number   two. 

4. 

"Although  you  may  believe  from  the  evidence  beyond  a  reason- 
able doubt  that  Granville  Steely  cut,  stabbed  and  mounded  Martin 
B.  Snyder,  from  which  cutting,  stabbing  and  wounding,  he  then 
and  there  presently  died,  and  that  the  defendant,  Sarah  Steely  was 
then  and  there  present,  aiding,  advising  and  counseling  the  said 
Granville  Steely  to  cut,  stab  and  wound  the  said  Snyder,  yet,  if  you 
shall  further  believe  from  the  evidence  that  at  the  time  the  said 
Granville  Steely  so  cut,  stabbed  and  wounded  the  said  Snyder, 
either  the  defendant,  Sarah  Steely,  or  her  son,  Granville  Steely,  had 
reasonable  grounds  to  believe  and  in  good  faith  did  believe  that  the 
said  Snyder  was  then  and  there  about  to  take  her  life  or  inflict 
upon  her  some  great  bodily  harm,  then  the  said  Granville  Steely  had 
the  right  to  use  any  means  at  his  command  that  were  necessary, 
or  to  him  apparently  necessary,  to  protect  the  life  of  defendant, 
Sarah  Steely,  or  to  ward  off  the  then  impending,  or  to  Mm  apparent- 
ly impending  danger:  then  the  defendant,  Sarah  Steely,  under  such 
circumstances,  had  the  right  to  advise  and  counsel  her  son  Gran* 
ville  Steely,  to  do  so,  and  you  should  find  the  defendant,  Sarah 
Steely,  "not  guilty"  on  the  ground  of  self-defense  and  apparent  neces- 
sity. 

5. 

"If,  upon  the  whole  case,  you  entertain  a  reasonable  doubt  as  to 
whether  or  not  the  defendant  has  been  proven  guilty,  you  should 
find  her  'not  guilty.' '' 

Certain  other  objections  ere  made  by  counsel  for  appellant  in 
their  brief,  but  as  these  questions  can  not  arise  on  another  trial 
we   deem   it  unnecessary  to  consider  them. 

For  the  reasons  indicated  the  Judgment  is  reversed  and  cause  re- 
manded, .for  a  new  trial  consistent  with  this  opinion. 
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JONES'  ADM'R  v.  JONES'  ADM'X,  &c. 

(Filed  October  2,  1908 — Not  to  be  reported.) 

Vendor  and  Purchaser — Sale  with  Mortgage  Back — Failure  to  Pay 
— ^Remedy  of  Vendor — A  sale  of  a  stock  of  goods  and  fixtures,  used 
in  operating  a  restaurant,  for  $800,  to  be  paid  in  iufftallments  of 
$20  per  month,  and  in  default  of  any  payment  the  whole  stock  to 
belong  to  the  vendor,  must  be  considered  as  an  absolute  sale  with 
mortgage  back,  and  the  vendor's  remedy  on  default  of  payment 
was  a  suit  in  equity  to  enforce  his  mortgage  lien,  and  have  the  prop- 
erty subjected  to  the  balance  of  the  purchase  price. 

J.  B.  Paxton  for  appellant. 

P.  M.  McRoberts  for  appellees. 

Appeal   from   Lincoln   Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  reversing. 

Tn  June.  1905,  L.  R.  Jones  aold  to  his  son,  J.  T.  Jones  a  stock  of 
goods  and  fixtures,  used  in  operating  a  restaurant  and  soda  fountain, 
for  $800,  to  be  paid  in  monthly  installments  of  $20  per  month.  The 
contract  of  sale  provided  that  In  the  event  of  default  of  any  monthly 
payment  the  whole  purchase  price  was  to  become  due,  and  L.  R. 
Jones  thereupon  had  the  right  to  resume  possession,  and  treat  any 
installment  that  might  have  been  paid  as  rent.  It  further  provided 
that  the  entire  stock  was  to  remain  in  the  possession  of  L.  R.  Jones 
until  the  purchase  price  was  paid,  and  when  so  paid  it  was  then 
to  become  the  property  of  J.  T.  Jcnes.  It  further  provided  that 
J.  T.  Jones  should  keep  and  maintain  the  stock  of  g^^ods  up  to  or 
above  its  standard  of  excellence  at  the  date  of  sale. 

Both  contracting  parties  died  before  the  institution  of  this  suit. 
Appellant  was  appointed  administrator  of  L.  R.  Jones,  and  Wbodie 
S.  Jones,  wife  of  J.  T.  Jones,  was  appointed  administratrix  of  his 
estate.  The  administrator  of  L.  R.  Jones  filed  suit  to  recover  of 
Mrs.  Woodie  S.  .Tones,  individually  and  in  her  capacity  as  adminis- 
tratrix, the  purchase  price  of  the  stock  of  goods,  to-wit:  $800  leas 
$480.C5,  alleged  to  have  been  previoualy  paid. 

In  the  first  paragraph  of  the  petition  it  is  alleged  that  the  sale 
was  conditional,  that  the  covenants  thereof  had  been  broken,  in 
that  the  decedent,  J.  T.  Jones,  had  failed  to  pay  any  installment  as 
it  fell  due,  and  that  the  defendant,  Mrs.  Woodie  S.  Jones,  had  wrong- 
fully converted  all  of  the  articles  named  in  the  contract  to  her  own 
use.  and  he  prayed  Judgment  against  her  for  the  purchase  price, 
le.'^s  the  credit  to  which  the  same  wa^  entitled,  as  above  indicated. 

In  the  second  paragraph  plaintiff  charged  that  the  administratrix, 
Mrs.  Woodie  S.  Jones,  had  committed  waste,  and  converted  the 
property  to  her  own  use,  and  failed  to  account  for  It  ae  administra- 
trix, and  he  asked  that,  in  the  event  the  court  should  construe  the 
contract  to  be  an  absolute  sale  with  mortgage  back,  that  he  should 
be  given  judgment  against  administratrix  and  her  bondsman  for 
the  amount  due.  To  each  paragraph  of  the  petition,  a  demurrer 
was  sustained,  and  plaintiff  declining  to  plead  further,  his  petition 
was   dismissed,    and   he   appeals. 

The  contract,  which   is  the  basis  of  this  litigation,  is  as  follows: 

"This  contract  of  agreement  made  and  entered  into  this  6th  day 
of  June,  1905,  by  end  between  L.  R.  Jones,  party  of  the  first  part, 
and  J.  T.  Jones,  party  of  the  second  part,  both  parties  of  Lincoln 
county,   Kentucky. 

Witnesseth:  Whereas  the  party  of  the  first  part  has  this  day  sold 
to  J.  T.  Jones,  party  of  the  second  part,  all  his  right,  title  and  interest 
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In  and  to  a  restaurant,  stock  of  goods,  furniture  and  fixtures,  soda 
fountain,  sliow  cases,  and  all  otlier  property  contained  in  store  room 
on  the  Eouth  side  of  Main  street  in  Stanford,  Kentucky,  for  the 
sum  of  $800,.  Said  sum  is  to  be  paid  as  follows:  $20  to  be  paid  on 
the  15th  day  of  October,  1905,  from  this  date,  and  $20  on  the  15th 
4ay  of  each  month  thereafter,  and  in  addition  thereto  the  said 
second  party  is  to  pay  the  interest  on  all  sums  remaining  unpaid 
on  the  6th  day  of  each  month,  at  the  rate  of  six  per  cent,  per  annum 
or  half  per  cent,  interest  per  month  on  all  sums  remaining  unpaid. 
In  the  event  the  second  party  should  default  on  any  monthly  in- 
stallment with  the  accumulated  interest,  then  in  that  event  the  en- 
tire sums  remaining  unpaid  shall  become  due  and  payible,  and  the 
first  party  may  at  once  assume  charge  and  resun^  possession  of 
the  entire  stock  of  goods. 

"The  monthly  payments  herein  are  only  to  be  in  the  way  of  rental 
and  the  entire  stock,  ftc,  aforesaid  are  to  remain  in  the  posses- 
sion of  the  first  party,  until  the  entire  $800,  with  interest  is  paid, 
and  when  so  paid  the  second  party  becomes  the  owner  thereof, 
and  not  till  then. 

"The  second  party  agrees  to  keep  up  the  stock  in  as  good  or  better 
condition*  as  when  bought,  shall  he  fail  in  this  particular,  then  the 
entire  sum  becomes  due  and  payable.  It  is  the  distinct  understand- 
ing that  the  business  is  to  be  run  in  the  name  of  J.  T.  Jones  the 
second  party  hereto,  and  in  no  event  and  in  no  way  is  the  first  party 
hereto,  L.  R.  Jones  to  be  liable  for  any  indebtedness  that  first  party 
may  in  any  way  incur." 

Similar  contracts  have  frequently  been  before  this  court,  and  the 
rule  announced  by  Justice  Story  has  been  followed,  to-wit: 

''Wherever  a  conveyance,  assignment,  or  other  instrument  trans- 
ferring an  estate,  is  originally  intended  between  the  parties  as  a 
security  for  money,  or  for  any  other  incumbrance,  whether  the  in- 
tention appear  from  the  same  instrument  or  from  any  other,  it  is 
always  considered,  in  equity,  a  mortgage." 

In  the  case  of  Baldwin  ft  Company  v.  Crow,  ftc,  86  Ky.,  679,  Bald- 
win A  Company  had  sold  to  a  man  named  Dennis,  a  piano,  for 
which  Dennis  had  executed  to  them  three  notes  for  $150  each,  pay- 
able In  six,  twelve  and  eighteen  months.  £3ach  of  said  notes  con- 
tained the  following  provision: 

"This  note  is  of  a  series  given  for  the  purchase  of  the  instrument 
mentioned  below,  the  conditions  of  which  purchase  are,  that  said 
Instrument  remains  the  property  of  D.  H.  Baldwin  ft  Company  until 
all  notes  given  for  the  instrument  are  paid,  and  in  default  of  pay- 
ment of  any  of  said  notes-  at  maturity,  or  at  any  time  after  such 
default,  before  accepting  payment  of  amount  thus  due,  or  in  case 
said  instrument,  before  payment  in  full,  is  removed  from  Nicholas- 
ville,  Kentucky,  without  written  consent  of  D.  H.  Baldwin  ft  Co.. 
they  may  receive  possession  of  said  instrument  without  any  lia- 
bility on  their  part  to  refund  any  money  previously  paid  on  account 
of  said  purchase.    Loss  in  case  of  fire  to  be  borne  by  me. 

"A.  J.  DENNIS." 

It  will  be  observed  that  the  contract  in  that  case  was  very  much 
like  the  one  in  the  case  at  bar,  and  the  court  there  said: 

,"It  is  manifest  the  object  of  the  contract  under  consideration  was 
to  secure  payment  of  the  agreed  purchase  price,  and  it  should, 
therefore,  be  regarded  as  an  absolute  sale  and  mortgage  back,  and 
such  has  been  the  uniform  ruling  of  this  court  in  similar  cases." 

No   contrary   rule   has   ever  been    announced   by  this   court. 

Applying  this  rule  to  the  case  at  bar,  the  contract  must  be  con- 
siderr^d  to  be  an  absolute  sale  with  mortgage  back,  hence,  appellant's 
remedy  was  a  suit  in  equity  to  enforce  his  mortgage  lien,  and  have 
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the  property  subjected  to  the  payment  of  the  balance  of  the  pur- 
chase  price   due   thereon. 

The  first  paragraph  of  the  petition  alleged  a  default  on  the  part 
of  the  purchaser  In  the  payment  of  the  monthly  installments,  which 
default,  according  to  the  terms  of  the  contract,  precipitated  the  matu- 
rity of  the  entire  debt.  It  is  also  alleged  that  the  defendant,  Mrs. 
Woodle  S.  Jones,  had  taken  all  of  said  property,  every  article  thereof, 
and  converted  it  to  her  own  use,  and  he  asked  that  he  be  given 
judgment  against  her  for  the  balance  of  the  debt  due  his  Intestate. 
This  paragraph  of  the  petition  stated  a  good  cause  of  action  against 
the  rlefendant,  for  the  demurrer  admits  that  she  was  wrongfully  in 
the  possession  of  the  mortgage  property,  viz:  not  an  innocent  pur- 
chaser for  value  and,  hence,  she  was  answerable  for  the  return  of 
the  property  or  the  value  thereof  at  the  election  of  the  plaintiff. 

The  suit  should  have  been  upon  the  equity  side  of  the  docket 
and,  in  the  absence  of  a  motion  to  transfer  it,  the  court  should  have 
done  so  on  its  own  motion. 

Upon  its  return  the  case  should  be  transferred  to  the  equity 
docket,  and  either  party  permitted  to  amend  his  pleading,  and  ap- 
pellant permitted  to  subject  the  property  covered  by  the  mortgage 
to  the  satisfaction  of  the  balance,  if  anything,  due  upon  the  pur- 
chase price  thereof. 

Judgment  reversed  and  cause  remanded,  for  further  proceedings 
consistent   with  this  opinion. 


WEISINGER.  &c.  v.  SOUTHERN  RY.  CO.  IN  KY. 

.  .(Filed  October  6,  1908— To  be  reported.) 

1;  Carriers—- Bliipping  Live  Stock — Designation  of  Car — ^Duty  of 
Carrier — \i^here  a  shipper  takes  live  stock  to  a  railroad  station  for 
shipment,  it  is  the  duty  of  the  railroad  company  to  designate  the 
car  in  which  the  stock  should  be  loaded,  'and  it  does  not  perform 
its  full   duty   merely  by   using  ordinary  care. 

2.  Same — Shipper  Loading  Without  Inquiry — Risk  Assumed — ^Direc- 
tion of  Company — Injury  by  Removal — Liability  of  Company — ^If  a 
shipper  without  first  having  made  inquiry  as  to  the  car  In  which  his 
stock  is  to  be  loaded,  should  load  it  in  the  wrong  car,  he  would  do 
so  at  his  own  risk.  But  If  on  his  application^  the  company  desig- 
nates the  wrong  car,  it  is  liable  for  such  damage  which  naturally 
results  from  removing  the  stock  where  such  removal  is  regulated 
by  the  company. 

Beard    &    Marshall   and    Muir   Weisinger    for   appellants. 

Willis    &    Todd    for    appellee. 

Appeal  from  Shelby  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  reversing. 

Appellants,  Harry  Weisinger  and  son,  are  engaged  in  the  busi- 
ness of  farming  and  stock  raising,  and  Mve  about  two  miles  frotn 
Shelbyville,  Kentucky.  On  August  7th,  1907,  they,  contracted  with 
appellee  to  furnish  them  a  car  suitable  for  shipping  fine  hogs  from 
Shelbyville  to  Lexington,  Kentucky,  where  they  were  to  be  exhibited 
at  the  Blue  Grass  Fair.  Appellants  had  six  hogs  which  they  desired 
to  ship,  and  arrangements  were  made  by  which  these  hogs  were  to 
be  placed  In  the  same  car  In  which  one  Frank  Smith  proposed  to 
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ship  his  hoes  appellaijits  to  have  the  use  of  one-half  of  the  car  and 
Smith  the  use  of  the  other  half. 

On  August  10th,  1907,  about  8:30  p.  m.»  appellants'  six  hogs  were 
brought  to  appellees'  depot  in  Shelby ville  for  the  purpose  of  being 
loaded  for  shipment  tQ  Lexington.  Smith,  who  was  to  use  the 
other  half  of  the  car,  reached  the  depot  shortly  before  the  employes 
of  appellants.  The  latter,  upon  arriving  at  the  depot,  went  imme- 
diately to  appellee's  agent  for  the  purpose  of  obtaining  directions 
as  to  which  car  the  hogs  should  be  loaded  in.  According  to  the 
testimony  for  appellants,  appellee's  agent  designated  as  the  car 
in  which  the  former's  hogs  were  to  be  shipped  the  car  that  was 
by  Henry  Moxley's  car  and  in  which  Smith  had  already  loaded  his 
hogs.  The  testimony  of  appellee  is  to  the  efitect  that  its  agent  stated 
to  appellants'  employes  that  their  car  was  next  to  Moxley's  car;  that 
he  had  shown  it  to  Smith's  son,  and  that  they  would  probably  find 
nim  at  that  car.  Appellants'  employes  then  .went  to  the  car  in  which 
Smith  had  been  loading  his  hogs,  and  proceeded  to  lo&d  their  hogs 
in  the  same  car.  Shortly  thereafter  appellee's  agent  came  to  the 
car  and  notified  appellants'  employes  that  they  had  loaded  their  hogs 
in  the  wrong  car;  that  It  would  be  necessary  for  them  to  unload  the 
hogs  and  place  them  in  the  car,  which  had  been  ordered  for  that 
purpose.  Appellants'  employes :  stated  that  it  would  be  dangerous 
to  remove  the  hogs  at  that  tim^,  c^nd  that  they  would  only  do  so  at 
the  risk  of  the  company,  j^ppellee's  agent  says  that  he  gave  them 
the  privilege  of  letting. the  hogs  remain  in  the  car  in  which  they  had 
been  placed.  This  is  denied  by  appellants'  employes,  who  assert 
that  they  were  required  to  remove  them  ^^t  the  time.  Among  the 
six  hogs  which  appellants'  employes  brought  to  the  station  for  ship- 
ment was  one  fine,  large  boar  weighing^  600  or  700  pounds,  and  It 
^s^  claimed  the  agent  was  notified  that  the  removal  of  this  beer 
would  in,  all  probability  result  in  his  death.  The  hogs  were  then 
unloaded  and  moved  into  another  car  soon  thereafter  the  boar  died. 

Appellants  instituted  this  action  for  the  value  of  the  hog,  which 
the  petition  alleges  was  $1,500,  claiming  that' its  death  was  due  to 
the  negligence  and  carelessness  of  appellee,  its  servants,  agents 
and  employes.  Appellee  denied  any  negligence  on  its  part,  and  al^o 
pleaded  contributory  negligence  on  the  part  of  appellants.  The  jury 
returned  a  verdict  in  favor  of  appellee.  From  the  judgment  based 
upon  that  verdict  the  appellants  appeal. 

Appellants  ask  a  reversal  upon  three  grounds:  First,  the  yer.dict 
was  contrary  to  the  evidence;  second,  errors  in  instructions;  third, 
the   admission   of   incompetent  testimony. 

First.  In  view  of  the  fact  that  th^  court  has  determined  to  re- 
verse the  judgment  on  other  grounds,  it  will  be  unnecessary  to  set 
forth  the  evidenco  at  length  for  the  purpose  of  determining  whether 
or  not  there  is  ^ny  merit  in  appellants'  first  contention. 

Second.  Appellants  asked  an  instruction  to  the  effect  that  it 
was  the  duty  of  the  defendant  to  designate  the  car  in  which  the 
stock  was  to  be  shipped,  and  if,  by  reason  of  the  negligence  of  the 
defendant,  the  stock  was  loaded  in  the  wrong  car  and  had  to  be 
unloaded,  and  that  such  unloading  and  reloading  caused  the  death 
of  the  hog,  the  jury  should  find  for  the  plaintiffs  the  reasonable, 
vendible  value  of  the  hog.  This  instruction  was  refused.  The  court 
thereupon  instructed  the  jury  that  it  was  the  duty  of  the  defendant 
and  its  agents  to  exercise  ordinary  and  reasonable  care  under  all 
the  tact^=  aud  circumstances  of  the  case  to  properly  indicate  to  the 
plaintiffs,  or  their  agents,  the  car  in  which  the  hogs  were  to  be 
loaded  for  iiansportation  to  Lexington;  that  it  was  alro  the  duty  of 
plair/ilffs,  or  their  agents,  on  the  same  occasion,  to  exercise  ordinary 
and  reasonable  care  under  all  the  facts  and  'circumstances  of  the 
case  to  ascertain,  before  proceeding  to  load  their  hogs,  the  proper 
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car  la  which  the  same  should  be  loaded  for  transportation  to  Lez- 
Ingtou,  and  tu  exert ise  ordinary  and  reasonable  care  to  avoid  load- 
ing their  hogs  in  the  wrong  car;  that  if  the  Jury  should  believe 
from  the  eTluence  that  the  defendant  negligently  failed  to  dis- 
charge the  duties  required  of  it  In  the  instructions,  and  if  by  rea- 
son of  any  such  negligence  oh  its  part  the  hogs  of  plaintiffs  were 
leaded  In  the  wrong  car,  so  that  the  removal  of  them  from  the  wrong 
car  beccme  or  was  necessary,  and  should  further  believe  that  the 
defendant,  or  its  agent,  negligently  ordered  the  removal  of  the  hogs, 
at  a  time  or  in  a  manner  which  in  view  of  the  condition  of  plain- 
tiffs' hog  in  auestion  in  this  case,  would  naturally  or  reasonably 
result  in  the  death  of  said  hog,  the  Jury  should  find  for  plaintiffs, 
unless  they  believed  from  the  evidence  that  the  plaintiffs,  or  their 
agents,  were  themselvs  guilty  of  contributory  negligence.  Other 
instructions  were  given,  which  are  not  complained  of. 

We  arf:  of  opinion  that  the  above  instruction  do«Hi  not  present  the 
law  of  the  case.  When  a  shipper  appears  at  the  station  of  a  rail- 
road company  w^lt'n  live  stock  which  he  intends  to  load  and  ship 
in  the  latter's  cars,  it  is  the  duty  of  the  railroad  company  to  desig- 
nate the  car  in  which  the  stoclc  should  be  loaded.  It  does  not  per- 
form Ub>  full  duty  merely  byi  using  ordinary  care.  If  the  shipper, 
wlthou:  first  having  made  inquiry  as  to  the  car  in  which  his  stock 
is  to  be  loaded,  should  load  it  in  the  wrong  car,  he  would  do  so, 
of  course,  entirely  at  his  own  risk.  But,  if  he  first  inquires  of  the 
railroad  company  and  asks  that  the  proper  car  be  designated,  and 
the  latter  designates  the  wrong  car,  it  is  liable  for  such  damages 
as  naturally  result  from  the  removal  made  necessary  by  the  improp^ 
directions,   where   such   removal   is   required   by   the   company. 

Upon  the  next  trial,  the  court  will  instruct  the  Jury  as  follows: 

*'No.  1.  If  you  believe  from  the  evidence  that  the  defendant,  or 
its  agent,  designated  the  car  in  which  Frank  Smith's  hogs  were  load- 
eil  as  the  car  in  which  plaintiffs  should  load  their  hogs,  and  tliat 
plaintiffs  did  load  their  hogs  In  said  car,  and  that  the  defendant, 
or  its  agent,  required  plaintiffs  to  unload  the  hog  in  question  and 
loaa  him  in  another  car,  at  a  time  when  it  was  not  reasonably  safe 
to  do  so,  and  that  plaintiffs'  hog  died  as  a  result  of  such  ranoval, 
you  will  find  for  plaintiffs  the  reasonable  market  value  of  the  hog 
at  said  time  unless  you  believe  that  plaintiffs  failed  to  use  ordi- 
nary care  in  removing  and  handling  said  hog,  and  th&t  by  reason 
thereof   the   death   of   the   hog   resulted. 

**2,  If,  however,  you  believe  that  plaintiffs'  hog  was  in  such  con- 
dition that  he  would  have  died  notwithstanding  such  removal,  or 
that  defendant's  agent  gave  plaintiffs  the  privilege  of  letting  the 
hog  remain  in  the  car  in  which  it  was  first  loaded,  until  it  could 
be  safely  removed  or  that  the  defendant  did  designate  the  proper 
car  for  plaintiffs  to  load  their  hog  in,  and  that  the  plaintiffs  were 
themselves  negligent  in  not  loading  their  hog  in  the  car  so  desig- 
nated or  that  the  hog's  death  resulted  from  the  'careless  and  negli- 
gent manner  in  which  it  was  removed  and  thereafter  handled;  then, 
in  any  one  of  these  events,  you  will  find  for  the  defendant." 

No.  3.  Appellants  insist  that  the  court  erred  in  permitting  one 
J.  M.  I40gan  to  testify  that  he  heard  a  hog  squealing  as  it  passed 
his  house  on  the  night  in  question.  The  purpose  of  offering  this 
testimony  was  to  show  that  the  hog  was  very  hot  lit  the  time  and 
would  have  probably  died  even  though  it  had  not  been  loaded  in 
one  car  and  subsequently  removed  to  another.  On  the  next  trial 
this  evidence  should  not  be  admitted  unless  the  hog  that  squealed  Is 
sufficiently  identified  &s  that  belonging  to  appellants. 

For  the  reasons  given,  the  judgment  Is  reversed  and  cause  re- 
manded, for  a  new   trial  consistent   with  this  opinion. 
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1.  Forfeiture — ^Action    to    Enjoin    Cbilectlon — Evidence    Con- 

flicting— In  the  matter  of  the  liability  of  defendant  on  for- 
feited bailhond,  the  evidence  being  so  conflicting  as  to 
leave  the  mind  in  doubt,  the  matters  testified  to  having 
occurred  in  the  presence  of  the  court,  and  he  being  ac- 
quainted with  the  parties,  his  Judgment  will  not  be  dis- 
turbed.    Ward,  Sheriff  v.  Hall 1015 

2.  Forfeiture — Defendant    Accidentally    Disabled    While    Ab- 

sent from  State— Sufficiency  of  Plea — ^Where  a  defendant, 
who  was  a  resident  of  the  State,  went  with  his  brother  to 
another  State  on  a  hunting  trip,  and  while  there  acci- 
dentally shot  himself  so  that  he  could  not  attend  the 
term  of  the  court  at  which  his  case  was  set  for  trial,  which 
facts  were  made  to  appear  by  the  sureties  on  his  bail  bond 
in  an  action  to  set  aside  the  forfeiture  of  his  bond  and  it 
also  appearing  that  he  had  subsequently  returned  and 
executed  another  bond,  it  was  error  in  the  court  to  sus- 
tain a  demurrer  to  the  plea  of  his  sureties.  H&rgis  v. 
Begler,   Clerk,  &c 1020 

BANKRUPTCY— 
Discharge— Schedule  of  Debts — Failure  to  Give  Proper  Notice 
— E^ffect — The  bankruptcy  law  of  1898,  requires  the  bank- 
rupt to  submit  with  his  petition  "a  list  of  his  creditors 
showing  their  residence,  if  known,  if  unknown  that  fact  to 
be  stated,  the  amounts  due  to  each  of  them,  the  considera- 
tion thereof,"  &c.,  where  a  bankrupt  in  his  schedules 
listed  among  his  liabilities,  "D.  M.  Fible  estate,  Chicago, 
111.,  $12,000,"  when  he  knew  that  D.  M.  Fible  was  dead  and 
that  his  estate  belonged  to  his  two  daughters  to  whom 
he  had  made  payments  since  their  father  and  mother's 
death,  his  failure  to  give  their  names  and  address  in  his 
schedule,  did  not  operate  to  discharge  their  claims. 
Fible  V.  Crabb    1027 

CARRIERS— See    Railroads. 

CLAIMS  AGAINST  STATE— 

Ken>tucky  Senafte — Itoauthoilized  Service  Rendered — Copying 
Bills,  &c. — Countersigned  by  Chief  Clerk — Compensaition 
Denied — Section  249,  of  the  Constitution,  and  sections  342 
and  1992,  of  the  Statutes,  provide  for  the  appointment  of 
the  employes  of  the  House  and  Senate,  and  these  sections 
are  a  limitation  upon  the  right  or  power  of  either  the 
House  or  Senate  to  hire  officers  or  employes;  therefore, 
a  claim  for  services  by  one  who  is  not  an  employe  in  copy- 
ing bills,  resolutions  and  other  papers  for  the  Senate, 
though  endorsed  and  countersigned  by  the  chief  clerk 
thereof,  can  not  be  allowed  under  the  head  of  contingent 
expenses  or  otherwise.    James,  Auditor,  v.  Cromwell 1024 

COURTS— See  Sureties. 
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1.  Homicide — Self-defense — Law    of — ^Instruction — The    single 

error  complained  of  In  this  record  Is  the  failure  of  the  trial 
court  to  give  an  instruction  asked  for  upon  the  law  of  self- 
defense,  and  while  the  instruction  properly  expresses  the 
law  of  self-defense,  it  was  unnecessary  to  give  it  because  of 
one  previously  given  by  the  court  on  its  own  motion  which 
it  approved  as  a  correct  exposition  of  the  law  on  this  sub- 
ject. While  the  verbiage  of  the  instruction  may  differ 
somewhat,  it  is  in  meaning  and  substance  such  as  have 
been  approved  by  the  former  opinions  of  this  court. 
Commonwealth   v.   Boyd,  Jr 993 

2.  Horse  Stealing — Possession  Under  Pretense  of  Hiring — Fel- 

onious Intent — Conversion — Where  one  gets  possession  of 
another's  horses  under  the  fraudulent  pretense  of  hir- 
ing them,  but  without  intending  to  return  them,  and  with 
the  felonious  intent  of  converting  them  to  his  own  use, 
he  is  guilty  of  stealing,  and  in  such  case  the  removal  of 
them  from  the  owner's  custody  is  a  conversion  without 
proof  of  a  subsequent  sale  or  other  wrongful  disposition 
of    them.      Smith    v.    Commonwealth 998 

3.  Defense — Unsound     Mind — Opinion     Evidence — ^Non-expert 

Witnesses — The  mere  expression  of  an  opinion  by  witness- 
es who  are  non-experts  that  the  accused  is  of  unsound 
mind,  is  of  little  weight,  where  no  acts  are  given  show- 
ing   unsoundness    of    mind.      Idem 998 

4.  Homicide — Evidence    Tending   to    Show   Guilt — ^This   court 

has  no  right  to  reverse  a  criminal  case  where  there  is  any 
evidence  tending  to  show  the  guilt  of  the  accused.  Miller 
V.    Commonwealth    1001 

5.  Immaterial  E?rror — An  error  in  an   instruction  which  will 

not  mislead  the  Jury  will  not  authorize  a  reversal.    Idem.  1001 

6.  Indictment  —  Statutory  Offense  —  Allegation  of  Felonious 

Intent — ^An  indictment  for  a  crime  that  is  felonious  under 
the  common  law  must  charge  its  commission  with  a  "felon- 
ious intent,"  but  where  the  crime  is  purely  statutory 
and  is  defined  by  the  statute,  the  indictment  is  sufficient 
If  it  follows  the  language  of  the  statute  without  the  use 
of  the  term  "feloniously"  or  the  words  "felonious  in- 
tent."     Howerton    v.    Commonwealth 1008 

7.  Continuance — Absence  of  One  Attorney — Other  Competent 

Attorneys  Present — It  Is  not  error  in  the  court  to  re- 
fuse a  continuace  of  one  accused  of  a  felony  by  reason  of 
the  absence  of  one  of  his  attorneys,  where  he  had  two 
other  skillful  attorneys  present  conducting  his  defense. 
Idem 1008 

8.  Misconduct   of  Attorney  for  Commonwealth — ^Affidavit  for 

Continuance — Charged  to  be  Untrue — Reversible  Error — 
Where,  on  the  trial  of  one  Indicted  for  a  felony,  it  was  a  re- 
versible error  for  the  trial  court  to  permit  the  attorney 
for  the  Commonwealth  to  say  to  the  Jury  that  the  affi- 
davit of  the  absent  witness  for  the  defendant  that  had 
been  filed  for  a  continuance  and  admitted  to  be  read  as 
his  deposition,  "was  untrue  and  that  the  Commonwealth 
was  forced  to  admit  It  to  get  a  trial."     Idem 1009 

9.  Knowing  Female  Under  Sixteen — ^Evidence  of  Age — Com- 

petency— On  the  trial  of  accused,  for  criminally  knowing 
a  female  under  sixteen  years  of  age,  It  was  error  In  the 
court  to  exclude  evidence  offered  by  the  accused  that  the 
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monthly  sickness  of  the  prosecuting  witness  had  regularly 
occurred  for  a  period  of  five  years  preceding  his  alleged 
abuse  of  her,  such  evidence  being  competent  to  show  that 
she  was  over  sixteen  years  of  age  at  that  time.    Idem..  1009 

10.  Malicious    Cutting — Intent — How    Gathered— On    the    trial 

of  one  for  cutting  and  wounding  another  with  Intent  to 
kill  him,  the  intent  Is  to  be -gathered  not  alone  from  the 
defendant's  declaration,  but  from  the  nature  and  extent 
of  the  wounds,  the  manner  of  their  infliction,  the  acts  and 
conduct  of  the  accused  and  all  the  circumstances  of  the 
case.      Hamilton    v.    Commonwealth 1012 

11.  Same — Facts  Shown  by  Evidence — The  facts  in  the  case 

do  not  furnish  any  evidence  that  appellant  intended  to  kill 
the  party,  but  show  he  did  not  so  intend.  If  guilty  at  all 
he  is  guilty  of  a  malicious  prank  constituting  the  offense 
of  assault   and   battery.     Idem 1012 

12.  Homicide — Witness  for  Commonwealth — Immoral  Relations 

With  Deceased — -Evidence  'of — Competency — ^W^here,  on 
the  trial  of  accused  for  homicide,  a  female  witness  testi- 
fied for  the  Commonwealth,  it  was  competent  for  the  de- 
fense to  ask  her  if  she  had  had  immoral  relations  with  the 
deceased,  for  the  purpose  of  showing  her  interest  or  bias  in 
the  case,  and  this  fact  might  have  been  shown  by  other 
witnesses  if  she  had  not  been  questioned  or  had  denied 
such  relations.    Leach  v.  Commonwealth 1016 

13.  Same — It  Is  proper  to  permit,  and  if  necessary  to  require, 

a  witness  to  relate  his  or  her  relations  with  the  parties  to 
the  litigation,  and  In  Commonwealth  cases  with  the  ac- 
cused or  the  prosecuting  witness,  or  the  deceased,  if 
the  prosecution  Is  for  homicide,  for  the  purpose  ol  showing 
his  or  her  bias  or  prejudice  or  interest  in  the  result  of 
the  trial,  and  the  fact  that  the  answer  may  disgrace  or 
humiliate  the  witness  will  not  excuse  him.    Idem 1016 

14.  Right  to  Kill  Burglar — Otherwise  as  to  One  Merely  Call- 

ing in  Night  Time — A  man  has  a  right  to  kill  a  burglar  or 
thief  who  is  at  the  time  committing  a  felony  by  attempting 
to  break  Into  his  house,  but  he  has  no  legal  or  moral  right 
to  kill  another  merely  because,  in  the  night  time,  he 
comes  upon  his  premises,  or  even  knocks  upon  the  door 
of    his    house.      Idem 1016 

15.  Homicide — Husband  Killing  Wife — Accidental  or  Intentional 

— Question  for  Jury — On  the  trial  of  accused  for  homicide 
by  shooting  his  wife  with  a  pistol,  In  which  he  claimed  the 
shooting  was  accidental,  but  which  the  evidence  for  the 
Commonwealth  tended  to  show  was  Intentionally  done  be- 
cause he  was  enamored  of  another  woman.  It  was  pecu- 
liarly the  province  of  the  jury  to  weigh  the  evidence, 
and  considering  It  all,  decide  which  theory  was  correct. 
Blanton  v.,  Commonwealth 1022 

16.  Same — Trivial  Errors — ^A  case  should  not  be  reversed  for 

trivial,  immaterial  or  unprejudicial  errors.    Idem 1022 

17.  Homicide — Indicted   as  Principal — Convicted   as  Aiding  or 

Abetting — Although  one  Is  Indicted  as  a  principal  he  may 
be  convicted  on  the  show^lng  that  he  was  present  at  the 
time  the  crime  was  committed,  counseling,  aiding,  ad- 
vising or  assisting  the  real  perpetrator  thereof.  Steely 
V.    Commonwealth    1032 
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CRIMINAL  LAW— Continued— •  Pago. 

18.  Instructions — Based  on  Evidence — On  the  trial  of  one  for 

homicide  no  instruction  should  be  given  based  upon  any 
theory  which  is  not  supported  by  some  evidence.    Idem..  1032 

19.  Joint  Indictment — Mother  and  Son — ^Apparent  Damage  by 

Deceased — Defending  Each  Other — On  the  trial  of  an 
indictment  against  the  mother  Jointly  indicted  with  her 
son,  for  a  homicide,  if  the  conduct  of  the  deceased  at 
the  time  of  the  killing/ was  such  as  to  justify  the  son 
in  the  belief  that  deceased  was  then  about  to  inflict  upon 
his  mother  or  himself  great  bodily  harm,  he  should  go  ac. 
quit  on  the  ground  of  self-defense,  and  if  the  son  is  jus- 
tified the  mother  should  likewise  be  excused  for  haViUg 
been  present  urging  and  advising  him  to  do  so.    Idem . .  1032 

DECEDENT'S  ESTATES— 

Claim  Against  for  Nursing  Deceased — Absence  of  Contract  for 
—The  record  shows  that  the  care  of  deceased  by  appellant 
was  in  the  absence  of  an  agreement  and  without  expec- 
tation that  she  should  be  compensated,  and  the  presump- 
tion is  that  it  was  rendered  by  one  member  of  a  family 
to  another.  The  claim  for  services,  was  therefore,  proper- 
ly disallowed.    Thomas  v.  Hobb's  Executor 995 

INOTXICATING  LIQUORS— 

1.  Illegal  Sale  of — Landlord  and  Tenant — Construction  of  Stat- 

ute— While  it  may  be  within  the  province  of  the  Legisla- 
ture to  do  so,  it  has  gone  no  further  than  to  make  punish- 
able the  renting  of  a  tenement  for  its  illegal  sale  of  liquors 
where  the  owner  knew  at  the  time  the  use  to  which  the 
property  was  to  be  put,  and  the  Legislature  has  not  yet 
said  that  the  owner  is  to  be  responsible  for  the  use 
to  which  his  premises  are  put  without  his  knowledge  when 
leasing  it,  that  it  was  to  be  so  used. 

The  indictment  in  this  case,  as  above  indicated,  was 
bad  on  demurrer.    Commonwealth  v.  Conway 996 

2.  License   to   Sell — Confined  to   One  Barroom — ^Under  Ken- 

tucky Statutes,  section  4198,  providing  that  "all  llcenseff, 
except  as  to  peddlers,  shall  specify  the  place  where  the 
business  is  to  be  conducted,  nor  shall  the  privilege  granted 
be  exercised  in  any  other  place ; "  one  who  b^s  a  license  to 
sell  spirituous  liquors  can  not  run  two  barrooms  in  sepa- 
rate and  distinct  buildings  under  one  license.    Huber  v. 

Commonwealth    1031 

JUDICIAL  SALES— 

1.  Exceptions— Affidavit  of  Widow — Consideration — In  setting 

a^ide  a  report  of  sale  of  land  regularly,  exceptions  should 
have  been  filed  to  the  report,  but  where  the  affidavit  of 
the  widow  of  the  deceased  owner  was  filed  it  may  be 
treated  as  her  exception  to  the  sale,  and  the  court  having 
so  treated  it  there  was  no  substantial  error  in  the  proceed- 
ings in  this  regard.    Mitchell  v.  Odewait's  Executor 1007 

2.  Same — Advance    Bids — Consideration    by    Chancellor — ^Pro- 

tecting Rights  In  Homestead— jThe  Chancellor  will  not  in 
every  case  accept  an  advance  bid  and  set  aside  a  sale,  bat 
he  will  do  80  upon  slight  circumstances  when  equity  de- 
mands it.  He  will  carefully  protect  the  rights  of  the  widow 
and  fatherless,  and  when  a  homestead  is  involved  or  the 
home  of  infants  will  be  taken  from  them,  the  rule  ordi- 
narily obtaining  as  to  setting  aside  judicial  sales  for  inad- 
equacy of  price  does  not  apply.    Idem 1007 


INDEX.  5 

LAND—  Page. 

1.  Ownership — Trial  by  Court — ^Weight  Given  to  Judgment — 

On  considering  an  appeal  from  a  judgment  in  a  case  in- 
volving the  ownership  of  land,  tried  before  the  circuit 
Judge,  weight  must  be  given  to  his  acquaintance  with 
with  the  parties  to  the  action  and  the  witnesses,  and  no 
sufficient  reason  being  8hown»  his  Judgment  should  not  be 
disturbed.    Reaves,  &c.  v.  Baker,  &c 1004 

2.  This  is  a  controversy  as  to  a  boundary  line  between  the 

parties  and  is  affirmed  on  the  evidence.  Williams  v.  Mur- 
phy     1006 

MARRIED  WOMEN-HSee  Sureties,  1,  2,  3. 

MISCONDUCT  OF  COUNSEL— See  Criminal  Law,  8. 

MORTGAGES— ^See  Vendor  and  Purchaser. 

PERSONAL  INJURY— 

Action  for  Damages — Unlawful  Assault  of  Another — ^Damage 
to  Third  Party — 'Allegations — Sufficiency — ^A  petition  which 
charges  that  the  defendant  in  a  drunken  condition,  came 
to  plaintiff's  house  and  in  front  of  her  room  and  in  her 
hearing  assaulted  a  defenseless  man  in  a  room  near  hers, 
by  cursing,  abusing  and  threatening  to  kill  him,  by  which 
she  was  frightened,  made  sick  and  threatened  with  mis- 
carriage, she  being  then  pregnant,  does  not  allege  such 
acts  of  negligence  that  will  support  an  action  for  damages, 
it  not  being  alleged  that'^he  defendant  saw  or  knew  that 
plaintiff  was  In  the  room  or  sick,  or  that  defendant  did 
not  lawfully  enter  the  house.    Reed,  &c.  v.  Pord 1029 

PROCEJSS^See  Sureties. 

RAILROADS— 

1.  Carriers — >Shipping  Live  Stock— Designation  of  Car — ^Duty 

of  Carrier— Where  a  shipper  takes  live  stock  to  a  railroad 
station  for  shipment,  it  is  the  duty  of  the  railroad  company 
to  designate  the  car  in  which  the  stock  should  be  loaded, 
and  it  does  not  perform  its  full  duty  merely  by  using  ordi- 
nary care.    Weislnger,  &c.  v.  Southern  Ry.  Co.  in  Ky 1038 

2.  Same — Shipper  Loading  Without  Inquiry — Risk  ABsumed— 

Direction  of  Company— Injury  by  Removal — ^Liability  of 
Company — If  a  shipper  without  first  having  mside  inquiry 
as  to  the  car  in  which  his  stock  is  to  be  loaded,  should  load 
it  in  the  wrong  car,  he  would  do  so  at  his  own  risk.  But 
if,  on  his  application,  the  company  designates  the  wrong 
car,  it  is  liable  for  such  damage  which  naturally  results 
from  removing  the  stock  where  such  removal  is  regulated 
hy  the  company.     Idem 1038 

SURETIES—^ 

1.  Married  Women — ^Judgment  Against — ^Failure  to  l£Bue  Ex- 
ecution for  Seven  Years — ^Release  of  Surety — ^Under  Ken- 
tucky Statutes,  section  2548,  providing  that  "a  surety  shall 
be  discharged  from  all  liability  under  any  Judgment  or  de- 
cree after  the  lapse  of  seven  years  without  any  execution 
issued  thereon  and  prosecuted  in  good  faith,"  the  stat- 
ute applies  to  all  sureties,  and  where  a  married  woman, 
who  might  have  pleaded  her  coverture,  suffered  Judgment 
to  go  against  her,  the  fact  that  she  did  not  make  this  plea, 
does  not  deprive  her  of  the  rights  which  any  other  surety 
would  have  if  execution  is  not  issued  within  seven  years. 
Columbia  Building,  Loan  &  Surety  Association  v.  Gregory. lOll 


6  INDEX. 

SURETIES— Continued —  Page. 

2.  Courts — Inherent  Power  Over  Its  Process — ^ESnforcement — 

The  court  has  inherent  power  over  its  own  processes,  and 
may  quash  it  where  it  is  issued  after  the  time  has  elapsed 
within  which  it  may  be  lawfully  issued  or  when  for  any 
reason  it  may  not  be  enforced.    Idem .1011 

3.  Same — ^Validity     of     Process — ^Determined     on     Motion — 

Whether  property  levied  upon  is  subject  to  the  execution 
must  be  determined  by  action;  but  questions  which  sim- 
ply go  to  the  validity  of  the  process  may  be  determined 
summarily  on  motion.     Idem 1011 

VENDOR  AND  PURCHASER— 
Sale  with  Mortgage  Back — ^Failure  to  Pay — ^Remedy  of  Vendor — 
A  sale  of  a  stock  of  goods  and  fixtures,  used  in  operating  a 
restaurant,  for  $800,  to  be  paid  in  installments  of  $20  per 
month,  and  in  default  of  any  payment  the  whole  stock  to 
belong  to  the  vendor,  must  be  considered  as  an  absolute 
sale  with  mortgage  back,  and  the  vendor's  remedy,  on  de- 
fault of  payment,  was  a  suit  in  equity  to  enforce  his  mort- 
gage lien,  and  have  the  property  subjected  to  the  balance 
of  the  purchase  price.  Jones'  administrator  r.  Jones'  ad- 
ministratrix, &c 10S6 
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HILL,  &c.  V.  PBTTITT,  &c. 

(Filed  October  6,  1908 — Not  to  be  reported.) 

Appeals — Jurisdiction  of  Appellate  Court — ^An  attorney  for  peti- 
tioners In  a  proceeding  In  the  county  court,  under  the  drainage  law, 
moved  the  court  to  allow  him  a  fee  of  $250,  which  the  court  refused 
and  allowed  him  $100,  from  which  he  appealed  to  the  circuit  court, 
and  thence  to  this  court.  Held — ^That  as  the  fee  sought  to  be  re- 
covered was  only  $250  and  the  lower  court  allowed  $100,  the  amount 
in  controversy  as  to  appellant  is  only  $150  of  which  sum  this  court 
has  no  jurisdiction. 

R.  G.  Hill  for  appellants. 

J.  R.  Hays  for  appellees. 

Appeal  from  Daviess  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  dismissing  appeal. 

This  was  a  proceeding  under  the  drainage  law  of  the  State  found 
in  the  Kentucky  Statutes,  section  23S0. 

The  appellants  here,  first  appealed  from  the  county  court  to  the 
circuit  court.  The  order  of  the  county  court  appealed  from  sets 
out  that  R.  G.  Hill  moved  the  court  to  allow  him  an  attorney's  fee 
of  $250  as  attorney  for  the  petitioners,  to  be  taxed  as  costs  and 
apportioned  among  the  parties.  This  motion  was  objected  to,  and 
upon  hearing  the  matter,  the  county  court  allowed  Hill  $100,  and 
further  adjudged  that  this  sum,  together  with  the  remainder  of  the 
costs  in  the  action,  be  apportioned  among  the  parties — then  follows 
the  names  of  the  parties  and  the  respective  amount  that  each  is 
directed  to  pay — ^the  judgment  further  providing  that  if  the  amounts 
charged  to  each  party  were  not  paid  by  a  designated  day  they  should 
be  placed  in  the  hands  of  the  sheriff  of  Daviess  county  for  collec- 
tion. To  so  much  of  this  order  as  fixed  his  fee  at  $100,  in  place 
of  $250,  R.  G.  Hill  appealed  to  the  circuit  court.  In  the  circuit 
court,  the  following  judgment,  which  is  the  basis  of  the  appeal  to 
this  court,  was  rendered: 

vol.  38—66  1041 


1042  L.  A  N.  B.  B.  CO.  V.  MELTON. 

"This  action  coming  on  to  be  he&rd  upon  the  pleadings  and  proot 
and  the  court,  after  hearing  argument  and  being  fully  advised,  ad- 
judges that  R.  G.  Hill,  as  attorney  for  the  petitioners  herein,  be  and 
he  is  allowed  a  fee  of  $100;  and  the  court  further  adjitdgies  that  the 
costs  of  the  action  was  properly  assessed;  and  overrules  the  objec- 
tion to  the  manner  of  assessing  the  same;  to  all  of  which  the  peti- 
tioners object  and  except  and  pray  an  appeal  to  the  Court  of  Ap- 
peals, which  Is  granted." 

Unless  there  is  something  in  the,  record  aside  from  the  question 
concerning  the  attorney's  fee,  this  court  has  no  jurisdiction  of  the 
appeal.  Jurisdiction  is  denied  where  the  amount  in  controversy  in 
cases  for  the  recovery  of  money  or  personal  property  is  less  than 
$200.  As  the  attorney's  fee  sought  to  be  recovered  was  only  $250, 
and  the  lower  court  allowed  $100,  it  is  clear  that  the  amount  in  con- 
troversy as  to  appellant  is  only  $150.  Therefore  this  court  would 
have  no  jurisdiction. 

Appellants  complain  of.  the  manner  in  which  the  costs  in  the 
action  were  apportioned  between  the  parties.  The  record  discloses 
the  amount  of  costs  each  party  is  adjudged  to  pay,  but  we  are  not 
informed  as  to  what  each  should  pay  if  the  contention  of  appellant 
was  sustained.  To  put  it  in  another  way,  appellant  'somplains  that 
the  appellees  are  credited  by  amounts  to  which  they  are  not  en- 
titled, the  result  being  that  they  are  not  required  to  pay  such  costs 
as  they  should  be;  but  how  much  costs  they  should  be  required  to 
pay,  is  not  stated.  Therefore,  we  are  unable  to  determine  whether 
or  not  the  judgment  of  the  lower  court  is  correct.  Nor  can  we 
tell  what  the  amount,  if  any,  in  controversy  is  outside  of  the  attor- 
ney's fee. 

It  results  from  these  conclusions  that  this  court  has  no  jurisdic- 
tion of  the  appeal  and  It  must  be  dismissed,  and  it  Is  so  ordered. 


LOUISVILI-.E  &  NASHVILIiB  R.  R.   CO.  v.  MELTON. 
(Filed  October  7,  1908 — To  be  reported.) 
Benjamin   D.   Warfield   and   Waddill   &  Dempsey   for   appellant 
Clay  &  Clay  and  Qordon,  Gordon  &  Cox  for  appellee. 
Appeal  from  Hopkins  Circuit  Court. 
Judge  Barker  delivered  the  following  dissenting  opinion: 

I  find  myself  unable  to  concur  In  the  opinion  affirming  the  judg- 
ment in  this  case,  and  the  duty  I  owe  myself,  as  well  as  that  due 
the  appellant,  constrains  me,  much  against  my  natural  inclination, 
to  state  the  reasons  for  dissenting  from  the  conclusion  reached  by 
a  majority  of  my  brethren. 

On  March  2,  1905,  a  carpenter's  force  of  the  Louisville  &  Nash- 
ville Railroad  Company  were  constructing  coal  chutes  near,  but  not 
upon,  the  tracks  or  roadway  of  the  railroad  company,  at  the  mines 
of  the  Ingle  Coal  Company,  at  or  near  Howell,  Indiana.  The  force 
consisted  of  seven  laborers,  including  the  foreman,  one  W.  C.  Shrode, 
and  appellee  Melton.  In  raising,  with  an  ordinary  pulley,  block  and 
tackle,  a  bent  of  timber  weighing  about  one  thousand  pounds  from 
a  partly  horizontal  to  an  upright  position,  the  bent  fell  by  reason 
of  a  latent  defect  in  the  welding  of  one  of  the  links  of  the  chain, 
with  which  one  of  the  pulley  blocks  was  temporarily  attached  to 
the  frame-work.    In  falling  the  bent    fell    upon    Melton  and  produced   a 
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concussion  of  his  spine,  resulting  in  partial  paralysis  of  his  lower 
extremities.  For  this  injury  Melton  brought  his  action  against 
the  railroad  company  in  the  Hopkins  Circuit  Court,  and  elected  to 
proceed  under  the  statute  of  the  State  of  Indiana,  commonly  known 
as  the  "Employers'  Liability  Act."  A  trial  of  the  action  resulted 
in  a  verdict  for  compensatory  damages  in  the  sum  of  twenty-two 
thousand  dollars. 

As  Melton's  cause  of  action  is  rested  upon  the  Indiana  statute 
regulating  the  liability  of  corporations  for  injuries  received  by 
their  employes,  the  first  question  with  which  we  are  confronted  is, 
whether  or  not  that  act,  as  construed  by  the  majority  opinion,  is 
constitutional,  or  whether,  on  the  contrary,  it  is  inimical  to  that 
provision  in  the  fourteenth  amendment  of  the  Federal  Constitution, 
which  guarantees  to  all  the  equal  protection  of  the  law,  or,  as  has 
been  said,  the  protection  of  equal  laws.  As  the  act  in  question  is 
fully  set  out  in  the  opinion  of  the  court,  it  is  not  necessary  to  in- 
corporate any  part  of  it  here.  It  is  deemed  sufficient  to  say  that 
it  prescribes  a  different  rule  of  liability  for  those  employers  who 
may  be  brought  within  its  purview  from  that  imposed  by  the  laws 
of  Indiana  upon  other  employers  for  injuries  occurring  to  their  em- 
ployes, and  unless  it  can  be  differentiated  by  a  reasonable  classifi- 
cation from  those  laws,  it  must  be  held  violative  of  the  Federal  Con- 
stitution. 

It  is  earnestly  contended  by  counsel  for  appellant,  that  the  Indiana 
court  of  last  resort  has  construed  this  act  to  be  applicable  only  to 
those  employers  operating  railroads;  and  further,  that  it  has  limited 
its  application  to  injuries  occurring  to  employes  engaged  in  the 
hazard  of  the  actual  operation  of  the  railroad  at  the  time  they  were 
hurt.  Whether  this  be  so  or  not,  I  shall  not  now  investigate.  This 
court  has  enforced  the  act  as  applying  to  injuries  occurring  to  all 
railroad  employes,  whether  they  be  at  the  time  engaged  in  the 
active  operation  of  the  railroad  as  such,  or  whether  they  are  en- 
gaged in  what  may  be  termed  collateral  occupations,  among  which 
may  be  included  all  those  occupations  which  are  merely  auxiliary  to 
the  active  operation  of  the  railroad  and  not  subject  to  the  extreme 
hazard  which  exists  in  the  active  carrying  forward  of  its  operation. 
This  conclusion  makes  it  necessary  to  inquire  whether  the  act,  as 
construed,  is  or  not  inimical  to  the  equality  clause  of  the  Federal 
Constitution. 

As  said  before,  it  is  not  permissible,  under  the  Federal  Constitu- 
tion, to  impose  arbitrarily  upon  one  class  burdens  which  are  not 
imposed  upon  the  community  in  general;  nor  may  a  Legislature  arbi- 
trarily impose  a  liability  upon  one  class  of  employers  which  is  not 
imposed  upon  others.  Undoubtedly,  the  State  may  regulate  the 
liability  of  employers  to  their  employes  if  the  classification  for 
regulation  be  based  upon  just  and  reasonable  principles;  but  it  may 
not  arbitrarily  select  one  class  whose  liability  is  to  be  ascertained  by 
rules  more  stringent  than  apply  to  employers  generally  doing  a 
similar  business. 

This  principle  has  nowhere  been  more  clearly  and  forcibly  ex- 
pressed than  by  the  Supreme  Court  of  the  United  States  in  G.  C. 
&  S.  F.  R.  Co.  V.  E'lis,  165  U.  S.,  150,  where  the  question  we  have 
in  hand  is  discussed.    In  the  opinion,  it  is  said: 

"But  it  is  said  that  it  is  not  within  the  scope  of  the  fourteenth 
amendment  to  withhold  from  States  the  power  of  clasFification,  and 
that  if  the  laW  deals  alike  with  all  of  a  certain  class,  it  Is  not  ob- 
noxious to  the  charge  of  a  denial  of  equal  protection.  While,  as  a 
general  proposition,  this  is  undeniably  true  (citing  many  cases), 
yeft  it  is  equally  true  that  such  classification  can  not  be  made  arbi- 
trarily.   The  State  may  not  say  that  all  white  men  shall  be  subject- 
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ed  to  the  payment  of  the  attorney's  fees  of  parties  successfully  suing 
them  and  all  black  men  not.  It  may  not  say  that  all  men  beyond  a 
certain  age  shall  be  alone  thus  subjected,  or  all  men  possessed  of 
a  certain  wealth.  These  are  distinctions  which  do  not  furnish  any 
proper  basis  for  the  attempted  classification.  That  must  always  rest 
upon  some  difiterence  which  bears  a  reasonable  and  Just  relation  to 
the  act  in  respect  to  which  the  classification  is  proposed,  and  can 
never  be  made  arbitrarily  and  without  any  such  bases.    ♦    •    • 

"But  arbitrary  selection  can  never  be  justified  by  calling  it  classi- 
fication. The  equal  protection  demanded  by  the  fourteenth  amend- 
ment forbids  this.  No  language  is  more  worthy  of  frequent  and 
thoughtful  consideration  than  these  words  of  Mr.  Justice  Matthews, 
speaking  for  thU  court  in  Tick  Wo  v.  Hopkins.  118  TJ.  S.,  368-369 :  'When 
we  consider  the  nature  and  the  theory  of  our  institutions  of  govern- 
ment, the  principles  upon  which  they  are  suposed  to  rest,  and  in 
view  of  the  history  of  their  development,  we  are  constrained  to  conclude 
that  they  do  not  leave  room  for  the  play  and  action  of  purely  per- 
sonal and  arbitrary  power.'  The  first  official  action  of  thia  nation 
declared  the  foundation  of  government  In  these  words:  'We  hold 
these  truths  to  be  self-evident,  that  all  men  are  created  equal,  that 
they  are  endowed  by  their  Creator  with  certain  Inalienable  rights, 
that  among  those  are  life,  liberty  and  the  pursuit  of  happiness.' 
While  such  declaration  of  principles  may  not  have  the  force  of 
organic  law,  or  be  made  the  basis  of  judicial  decision  as  to  the 
limits  of  right  and  duty,  and  while  in  all  cases  reference  must  be 
had  to  the  organic  law  of  the  nation  for  such  limits,  yet  the  latter 
is  but  the  body  and  the  letter  of  which  the  former  is  the  thought 
and  the  spirit,  and  it  is  always  safe  to  read  the  letiter  of  the  Con- 
stitution in  the  spirit  of  the  Declaration  of  Independence.  No  duty 
rests  more  imperatively  upon  the  courts  than  the  enforcement  of 
fthose  constitutional  provisions  intended  to  -seaure  that  equality 
of  rights  which  is  the   foundation   of  free   government.     *     •     • 

"It  is  apparent  that  the  mere  fact  of  classification  is  not  suflS- 
cient  to  relieve  a  statute  from  the  reach  of  the  equality  clause  of  the 
fourteenth  amendment,  and  that  in  all  cases  It  must  appear  not 
only  that  a  classification  has  been  made,  but  also  that  it  is  one 
based  upon  some  reasonable  ground — «ome  difference  which  bears 
a  just  and  proper  relation  to  the  attempted  classification — and  is 
not  a  mere  arbitrary  selection.  Tested  by  these  principles,  the 
statute  in   controversy  can  not  be  sustained." 

Upon  the  same  subject,  the  Supreme  Court,  In  Connolly  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.,  540,  said: 

"The  difficulty  is  not  met  by  saying  that,  generally  speaking,  the 
State  when  enacting  laws  may,  in  its  discretion,  make  a  classifi- 
cation of  persons,  firms,  corporations  and  associations,  in  order  to 
subserve  public  objects.  For  this  court  has  held  that  classification 
'must  always  rest  upon  some  difference  which  bears  a  reasonable 
and  just  relation  to  the  act  In  respect  to  which  the  classification 
is  proposed,  and  can  never  be  made  arbitrarily  and  without  any  such 
basis.  *  *  *  But  arbitrary  selection  can  never  be  justified  by  calling 
it  classification.  The  equal  protection  demanded  by  the  fourteenth 
amendn^ent  forbids  this.  *  ♦  ♦  It  is  apparent  that  wie  mere  fact  of  classi- 
fication is  not  sufficient  to  relieve  a  statute  from  the  reach  of  the 
equality  clause  of  the  fourteenth  amendment,  and  that  In  all  cases 
it  must  appear  not  only  that  a  classification  has  been  made,  but  also 
that  it  is  one  based  upon  some  reasonable  ground — some  difference 
which  bears  a  just  and  proper  relation  to  the  attempted  classifi- 
cation— and  is  not  a  mere  arbitrary  selection.' " 

To  the  same  effect  are  Cotting  v.  Kansas  City  Stock  Yards  Com- 
pany, &c.,  183  U.  S.,  7S.  and  Ballard  v.  Mississippi  Cotton  Oil  Com- 
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pany,  81  Miss.,  507,  62  L.  R.  A.,  407;  Cooley  on  Constitutional  Limi- 
tations, 7tli  edition,  pages  560-563. 

In  view  of  the  foregoing  authority,  the  question  recurs:  Does  thd 
statute  under  discussion,  as  construed  in  this  case,  afford  a  reason- 
able or  just  classification  when  it  establishes  one  rule  of  liability  for 
injuries  occurring  to  all  railroad  employes  without  regard  to  whether 
they  are  engaged  in  the  hazard  of  railroad  operation,  leaving  the 
liability  of  all  other  employes  subject  to  a  less  stringent  rule  of 
liability?  It  is  a  matter  of  common  knowledge  that  only  a  small 
per  cent,  of  a  railroad  corporation's  employes  are  engaged  in  its 
active  operation.  Outside  of  the  men  operating  the  railroad,  there 
Is  a  very  large  class  of  employes  who  are  engaged  in  mere  clerical 
work,  and  who  have  no  more  to  do  with  the  actual  oper action  of 
the  railroad  as  such,  than  the  clerks  and  bookkeepers  of  any  mer- 
cantile establishment.  Railroads  employ  many  lawyers,  surgeons 
and  clerks;  some  of  them  keep  large  forces  of  men  engaged  in  cut- 
ting cross-ties  in  the  forests,  or  in  the  breaking  of  stone  for  ballast, 
and  in  mining  coal  for  the  use  of  the  engines.  All  are  engaged  in 
precisely  similar  business  to  that  carried  forward  by  other  employes 
who  are  confessedly  not  within  the  purview  of  the  act  The  ap- 
pellee, himself,  at  the  time  he  was  hurt  was  engaged  as  a  carpenter 
in  building  a  coal  chute  or  tipple  at  the  Ingle  Coal  Mines,  near  or 
on  the  railroad's  right  of  way.  It  does  not  appear  whether  this 
chute  was  for  the  benefit  of  the  railroad  or  the  mining  corporation; 
but  I  shall  assume,  in  order  to  eliminate  any  question  of  fact,  that 
the  chute  was  being  constructed  for  the  purpose  of  coaling  the  rail- 
road's engines.  Now,  let  us  suppose  that  the  coal  company  had  had 
a  force  of  carpenters  building  coal  chutes  by  the  side  of  those  being 
built  by  appellee,  for  the  purpose  of  putting  its  coal  on  the  cars 
for  shipment,  and  that  a  similar  accident  had  happened  at  the  same 
time  to  one  of  its  employes;  the  employe  of  the  coal  mining  corpora^ 
tion,  if  he  had  sued,  would  have  been  forced  to  ground  his  action 
upon  the  common  law  prevailing  in  Indiana,  while  if  the  majority 
opinion  be  sound,  appellee  could  maintain  his  action  under  the 
statute.  Assuming,  for  the  purpose  of  the  argument,  that  the  two  acci- 
dents were  caused  by  identically  the  same  mishap,  we  would  have 
different  rules  regulating  the  remedy  of  the  injured  persons,  al- 
though the  occupation  of  each  was  precisely  the  same.  Siich  illus- 
trations could  be  multiplied  indefinitely;  but  they  would  throw  no 
additional  light  upon  the  discussion.  The  appellee,  in  building  the 
chute  by  the  side  of  the  railroad,  was  subject  to  no  more  hazard 
than  would  have  been  the  employes  of  the  coal  company,  had  they 
been  engaged  in  building  chutes  for  the^ir  employer.  It  seems  to 
me  utterly  fallacious  to  say  that  the  statute,  when  made  to  apply 
to  the  cases  of  those  employes  who  are  hurt  in  collateral  occupar 
tions,  does  not  prescribe  an  arbitrary  rule  of  liability  for  railroad 
corporations  for  injuries  to  their  employes,  from  which  other  em- 
ployes doing  identically  the  same  business   are  exempt. 

The  view  I  have  expressed  above  is  supported  by  very  high  au- 
thority. In  the  case  of  Kline  v.  Minnesota  Iron  Co.,  93  Minn.,  63, 
66,  the  Supreme  Court  of  Minnesota,  in  construing  a  statute  of  that 
State  identical  In  principle  with  the  one  imder  discussion,  said: 

"This  statute  has  been  before  the  court  in  numerous  cases,  and 
we  have  uniformly  held  that  it  was  intended  by  the  Legislature  to 
apply  to  'railroad  hazards/  and  not  to  railroads  as  such;  that  the 
character  of  the  employment  was  the  test  to  be  applied  in  deter- 
mining its  validity,  and  not  the  character  of  the  employer.  It  was 
first  construed  in  Lavallee  v.  St.  Paul,  &c.,  R.  Co.,  40  Minn.,  249, 
41  N.  W.,  974,  where  it  was  held  that,  if  the  statute  be  held  to  apply 
to  railroad  corporations,  as  such,  it  would  be  invalid  and  unconsti- 
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tutlonal  as  class  legislation,  for  it  is  beyond  the  power  of  the  Legis- 
lature to  single  out  a  particular  class  of  employers,  and  impose  upon 
them  a  distinct  rule  of  liability  for  personal  injuries;  but,  if  con- 
strued to  apply  to  the  character  of  fhe  employment,  the  legislation 
was  valid.  It  was  accordingly  held  in  that  case  that  the  Legislature 
Intended  that  it  should  apply  to  the  hazards  and  dangers  peculiar  to 
the  use  and  operations  of  railroads,  and  the  decision  there  made  has 
been  followed  in  all  subsequent  cases." 

In  the  case  of  Deppe  v.  Chicago,  &c.,  R.  Co.,  36  la.,  52,  55: 

"But  if  the  statute  be  so  construed  as  to  apply  to  all  persons  in 
the  employ  of  railroad  corporations  without  regard  to  the  business 
they  were  employed  in,  then  it  would  be  a  clear  case  of  class  legis- 
lation, and  would  not  apply  upon  the  same  terms  to  all  in  the 
same  situation,  and  hence  would  be  unconstitutional,  and  manifest- 
ly so.  To  illustrate,  suppose  a  railroad  company  employ  several 
persons  to  cut  the  timber  on  its  right  of  way  where  It  is  about  to 
extend  its  road,,  and  the  land  owner  employs  a  like  number  of  per- 
sons to  cut  the  timber  on  a  strip  of  equal  length  alongside  such 
right  of  way.  If  one  of  each  set  of  employes  shall  be  injured  by  the 
negligence  of  a  co-employe,  and  the  employe  of  the  railroad  company 
can,  under  the  statute,  maintain  an  action  against  his  employer  and 
the  other  can  not,  then  it  is  clear  that  the  law  does  not  apply  upon 
the  same  terms  to  all  in  the  same  situation.  The  law,  then,  would 
not  have  uniform  operation,  but  would  be  violative  of  the  Constli^ 
tion  Just  as  much  as  a  law  that  should  prescribe  under  the  same 
circumstances  different  liabilities  for  merchants,  for  mechanics,  and 
for  laborers.  The  manifest  purpose  of  the  statute  whs  to  give  its 
benefits  to  employes  engaged  in  the  hazardous  business  of  opera- 
ing  railroads.  When  thus  limited  It  is  constitutional:  when  extend- 
ed  further   it   becomes  unconstitutional.'* 

To  the  same  effect  is  Jemming  v.  G.  N.  R.  Co.,  104  N.  W.,  1079; 
R.  Co.  V.  Pontius,  52  Kan.,  264;  Johnson  v.  St.  Paul  &  Duluth  R. 
Co.,  8  L.  R.  A.,  419;  Lavallee  v.  St.  P.,  M.  &  M.  R.  Co.,  40  Minn.. 
249;    Ballard  v.   Mississippi   Cotton  Oil  Co.,  81   Miss..   507. 

I  can  not  agree  to  the  assumption  that  the  Supreme  Court  of  the 
United  States,  in  TuUis  v.  Lake  Erie  &  Western  Railroad,  175  U. 
S.,  348,  upheld  the  constitutionality  of  the  act  in  question  as  con- 
strued in  the  opinion.  An  examination  of  the  opinion  in  the  caaw 
of  the  Bedford  Quarries  Co.  v.  Bough,  80  N.  E.,  529,  and  the  varion^ 
opinions  reviewed  therein,  will  show  that  the  Supreme  Court  of  In- 
diana limited  the  application  of  the  statute  to  the  injuries  of  rail- 
road employes  engaged  in  the  hazard  of  the  active  operation  of  the 
road;  and  it  was  this  construction  that  was  upheld  by  the  Supreme 
Court  in  the  case  referred  to  above. 

The  opinion  of  the  Supreme  Court  of  the  United  States  and  that 
of  the  Supreme  Court  of  Indiana  show  that  these  courts  both  held 
that  the  Indiana  statute,  as  construed  by  the  latter  court,  was 
practically  the  same  as  the  statutes  of  Kansas  and  Iowa,  as  con- 
strued by  the  supreme  courts  of  those  States;  these  statutes  were 
construed  without  doubt  to  apply  only  to  the  hazard  of  railroading, 
and  it  was  expressly  said  if  they  had  been  Intended  to  apply  to  all 
employes  of  railroads  they  would  be  violative  of  the  Federal  Consti- 
tution. (Deppe  V.  Chicago,  &c..  R.  Co.,  supra;  Atkinson  v.  Chicago, 
ftc,  R.  Co.,  106  la.,  54,  56;  Railroad  Co.  v.  Pontius,  52  Kansas,  264; 
Railway  Co.  v.  Mackey,  127  U.  S.,  205.) 

To  show  that  the  Supreme  Court  of  Indiana  was  of  opinion  that 
the  statute  under  discussion,  as  construed  by  it  and  sustained  by 
the  Supreme  Court  of  the  United  States,  is  identical  with  the 
statutes  of  Kansas  and  Iowa,  as  construed  by  the  supreme  courts 
of  those  States,  I  copy  the  following  excerpt  from  the  opinion  in 
Bedford   Quarries   Co.  v.   Bough,   supra: 
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'The  Employers'  Liability  Act  of  Kansas  was  the  same  as  the 
lawo  act  above  set  out.  (Mo.  Pac.  R.  Co.  v.  Haley,  Adm'r.,  25  Kan., 
35,  53>,  and  the  Supreme  Court  of  that  State,  following  the  construc- 
tion given  by  the  Iowa  Supreme  Court,  held  in  25  Kan.,  supra,  page 
53,  that  it  'embraced  only  those  persons  exposed  to  the  hazards  of 
the  business  of  railroading.'  (Missouri,  &c.,  R.  Co.  y.  Medaris,  60  Kan- 
sas, 151,  154,  155;  Mo.  Pac.  R.  Co.  v.  Mackey,  33  Kan.,  298.  302.) 

"It  was  held,  in  eftect,  by  this  court  in  Pittsburg,  &c.  R.  CJo.  v. 
Montgomery,  152  Ind.  1,  8-14,  that  the  Employers'  Liability  Act  of 
this  State  was  capable  of  severance,  by  putting  railroads  in  a  class 
by  themselves,  and  that  such  classification  was  proper  on  account 
of  the  dangerous  and  hazardous  business  of  the  operation  of  rail- 
roads, and  that  so  construed,  said  act,  as  applied  to  railroads,  was 
not  in  violation  of  either  said  section  23,  of  article  1,  of  the  Con- 
stitution of  this  State,  or  of  the  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States,  even  if  unconstitutional  as  to  the 
other   employers   and   employes  mentioned. 

In  TuUis  V.  Lake  Erie.  &c.,  R.  Co.,  175  TJ.  S.,  348,  it  was  held 
that  this  court  in  the  Montgomery  case  treated  the  Employers'  Lia- 
bility Act  as  practically  the  same  as  said  statutes  of  Iowa  and  Kan- 
sas, and  that  so  construed,  it  did  not  arbitrarily  classify  railroads 
by  name,  but  with  regard  to  the  business  in  which  they  were  en- 
gaged, which  was  a  proper  classification  on  account  of  the  danger- 
ous and  hazardous  business  of  operating  railroads,  citing  Mo.  Pac. 
R.  Co.  V.  Mackey,  127  U.  S.,  205;  Minneapolis.  &c.,  R.  Co.  v.  Herrick, 
127  U.  S.,  210,  which  sustained  the  constitutional  validity  of  a  like 
statute. 

*ln  Pittsburg,  Ac,    R.   Co.   v.   lighteiser,    166   Ind.,  •„  78  N.  B., 

1033,  1041,  1043,  this  court  approved  the  Montgomery  case,  gave  the 
Employers'  Liability  Act,  as  applied  to  railroads,  practically  the 
same  construction  as  had  been  given  to  the  statutes  of  Iowa  and  Kan- 
sas on  that  subject,  and  held  that  putting  railroads  in  a  class  by 
themselves  was  proper  classification  on  account  of  the  dangerous  and 
hazardous  business  of  operating  railroads,  and  that  such  classifi- 
cation is  not  based  upon  the  difference  in  employers,  but  upon  the 
difference  in  the  nature  of  the  employment." 

Nor  can  I  agree  to  the  statement  in  the  opinion,  that  Melton  was 
engaged  in  the  hazard  of  the  operation  of  the  railroad,  because  he 
wa^  building  a  coal  chute  and  coal  is  necessary  to  the  operation  of 
a  railroad.  The  chute  was  entirely  separated  from  the  railroad's 
right  of  way,  and  the  carpenters  who  were  building  it  were  in  no 
danger  from  anything  done  in  Its  operation.  Railroads,  in  order  to 
be  operated,  must  have  cross-ties  and  ballast,  they  must  have  clerks, 
bookkeepers  and  auditors  to  keep  their  accounts,  lawyers  to  defend 
their  suits,  and  telegraphers  to  despatch  their  trains;  but  none  of 
the  men  employed  in  these  occupations  can  be  said  to  be  engaged 
in  the  hazard  of  the  operation  of  the  railroad. 

Be]i^^ing  that  the  statute  under  which  this  suit  was  brought 
violates  the  equality  clause  of  the  Federal  Constitution,  and  is,  there- 
fore, void,  I  can  not  concur  in  the  opinion  of  the  court. 

I  am  authorized  to  say  that  Judge  Lasslng  concurs  in  this  dissent. 


CLARK.  &c.  v.  NORTHERN  COAL  ft  COKE  CO. 

(Filed  October  1,  1908— Not  to  be  reported.) 

1.  Deeds — ^Name  of  Grantee — It  is  not  necessary  that  a  grantee  in 
a  deed  be  mentioned  by  name.  If  the  designation  or  description  is 
sufficient  to  identify  the  person  intended,  the  deed  is  efitectual. 
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2.  Same — Construction  of  Deeds — A  deed,  lile  any  other  tnstmment^ 
must  be  construed  to  effectuate  the  intention  of  the  parties,  and  it 
seems  to  have  been  intended  by  the  makers  of  the  deed  herein 
that  the  title  to  both  the  land  and  personalty  should  vest  in  Rus- 
sell Pin  son. 

P.  B.  Statton  and  C.  M.  Whitt  lor  appellants. 

York    &    Johnson    for    appellee. 

Appeal  from  Pike  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  affirming. 

This  appeal  involves  the  proper  construction  of  the  following  deed: 

"This  deed  made  this  9th  day  of  February,  1876,  between  John 
King  and  Mallssa  King,  of  Pike  county,  and  Ann  Adams,  heirs  of 
Henry  Pinson,  deceased,  of  the  county  of  Pike  and  State  of  Ken- 
tucky of  the  first  part,  and  Russell  Pinson  and  wife,  heirs  of  Henry 
Pinson,  deceased,  of  the  second  part;  that  the  said  Russell 
Pinson,  is  to  take  cafe  of  his  mother  during  her  natural  life,  and 
is  to  have  the  following  described  tract  of  land: 
(Here  follows  description.) 

"And  the  said  Russell  Pinson  is  to  have  all  the  personal  property 
belonging  to  said  Henry  Pinson,  deceased,  for  taking  care  of  Mary 
Pinson,  his  mother.  I  do  hereby  acknowledge  my  right  of  dower  to 
the  above  tract  of  land. 

"In  testimony  whereof  the  said  John  King  and  Malissa  King,  Hen- 
derson Adams  and  Ann  Adams  of  the  first  part  have  hereunto  subscrib- 
ed their  names  the  day  and  year  first  written  herein.  The  parties  of 
the  first  part  do  hereby  warrant  generally  the  title  to  the  property 
hereby  conveyed. 

"In  testimony  whereof,  the  parties  of  the  first  i>art  have  hereunto 
subscribed  their  names  the   day   and   year  aforesaid. 

"ANN  ADAMS, 
"JOHN    KING, 
her 
"MALISSA    X    KING." 
mark 

About  the  year  1886,  Russell  Pinson's  wife  died;  and  in  1892  he 
conveyed  the  coal  and  other  minerals  on  and  under  the  land  to  the 
remote  grantor  of  the  Northern  Coal  &  Coke  Company.  This  action 
was  brought  by  the  children  of  Russell  Pinson  and  wife  against  the 
coal  and  coke  company,  claiming  that  under  the  deed  their  mother 
took  an  undivided  half  interest  in  the  land,  and  that  this  at  her 
death  descended  to  them.  The  circuit  court  sustained  a  general 
demurrer  to  the  petition  and  they  appeal. 

It  is  not  necessary  that  a  grantee  in  a  deed  be  mentioned  by  name. 
If  the  designation  or  description  is  sufficient  to  identify  the  person 
intended,  the  deed  Is  effectual.  Thus  a  .deed  to  a  man  and  his  wife 
or  to  a  man  and  his  children  is  good  as  to  the  wife  or  children,  al- 
though their  names  are  not  given.  A  deed,  like  any  other  instm- 
ment,  must  be  construed  to  effectuate  the  intention  of  the  parties 
and  the  proper  construction  of  the  deed  must  depend  upon  all  its 
provisions.  While  Russell  Pinson  and  wife  are  named  in  the  caption 
of  the  deed  in  question  as  "of  the  second  part,"  the  wife  in  not 
named  in  any  other  part  of  the  deed  than  in  the  caption;  and  in 
the  body  of  the  deed  it  is  provided  that  Russell  Pinson  is  to  take 
care  of  his  mother  during  her  life  and  is  to  have  the  tract  of  land. 
It  is  also  provided  that  he  is  to  have  all  of  the  personal  property 
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for  taking  care  of  Mary  Plnson,  his  mother.  While  the  instrument 
is  awkwardly  drawn,  when  taken  as  a  whole,  we  think  it  was  manifest- 
ly Intended  to  vest  the  title  to  both  the  land  and  the  personal  prop- 
erty in  Russell  Plnson.  The  deed  is  made  evidently  between  the 
heirs  of  Henry  Pinson,  deceased.  Russell  Pinson  was  an  heir  of 
Henry  Pinson;  his  wife  was  not.  The  sum  of  the  instrument  is 
that  the  other  heirs  of  Henry  Pinson  vest  in  Russell  Pinson  the 
title  to  the  personal  property  and  this  piece  of  land,  and  that  he  is 
to  take  care  of  his  mother  during  life.  The  consideration  of  the 
deed  moved  from  him;  it  did  not  move  from  his  wife  so  far  as  ap- 
pears from  the  Instrument.  She  was  under  the  disability  of  cover- 
ture and  could  make  no  contract.  The  deed  does  not  show  that 
any  obligation  was  Imposed  upon  her.  Upon  the  whole  instrument 
we  conclude  that  the  word  "wife"  was  used  in  the  caption  by  inad- 
vertence, or  was  left  there  by  inadvertence;  that  the  deed  was  in- 
tended to  embody  a  family  settlement  between  the  Pinson  heirs;  that 
no  obligation  was  assumed  by  her;  and  no  part  of  the  property  was 
vested  in  her. 
Judgment   affirmed. 


COMMONWEALTH,   FOR   USE,   &c.   v.    CATLIN,   &c. 

(Filed   September   29,   1908— To  be  reported.) 

Judicial  Sales — Infant's  Real  Estate — Code  Provisions — Lien  of  In- 
fants on  Land — Payment  by  Purchaser  to  Commissioner — Effect — 
Under  section  497,  Civil  Code,  providing  that  "in  an  action  mentioned 
in  sub-section  2,  of  sec.  490,  the  share  of  an  infant  ♦  •  •  shall  not  be 
paid  by  the  purchaser,  but  shall  remain  a  lien  on  the  land,  bearing 
interest  until  the  infant  becomes  of  age,  or  until  the  guardian  of  the 
infant  *  •  •  executes  bond,  as  required  by  section  493,  of  the 
Code,"  where  a  purchaser  of  land  belonging  to  infants,  at  a  judicial 
sale,  paid  the  purchase  price  to  the  commissioner  of  the  court,  who 
squandered  it,  in  an  action  by  a  guardian  subsequently  appointed 
for  the  infants  against  the  purchaser  and  commissioner  and  his  surety, 
Held — 1st.  The  court  would  have  had  no  authority  to  direct  payment 
except  in  accordance  with  the  letter  of  the  statute,  and  the  pasrment 
by  the  purchaser  on  his  own  motion  was  unauthorized  and  void  so 
far  as  the  interest  of  the  infants  was  concerned.  2d.  The  court  cor- 
rectly sustained  the  demurrer  of  the  commissioner  and  his  surety 
to  the  petition,  but  erred  in  sustaining  that  of  the  purchaser  of  the 
land  at  the  judicial  sale,  and  his  subsequent  vendees. 

Flnley  Shuck  for  appellants. 

John  McChord  for  appellees. 

Appeal   from   Marion   Circuit   Court. 

Opinion  of  the  court  by  Judge  Barker,  reversing. 

In  1892  W.  D.  Catlin  died,  intestate,  domiciled  in  Marion  county, 
Kentucky,  leaving  a  wife  and  seven  children,  two  of  whom  were 
infants  of  tender  years.  His  son,  P.  D.  Catlin,  was  appointed  and 
qualified  as  administrator  of  the  estate.  The  personal  property  was 
suffi'Clent  to  pay  off  all  the  indebtedness  loft  by  the  decedent,  and 
his  real  property  being  indivisible  without  material  Impairment  of 
its  value,  the  administraor  instituted  an  action  in  the  Marion  Cir- 
cuit Court,  under  snb-section  2,  of  section  490,  of  the  Civil  Code 
of  Practice,  for  a  sale  and  division  of  the  proceeds  among  the  heirs. 
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All  of  the  children  and  the  widow  of  W.  D.  Catlin  were  made  partie:} 
to  this  action,  it  being  No.  2129,  in  the  Marion  Circuit  Court  In 
this  action  such  proceedings  were  taken  and  had  that  judgment  was 
rendered,  ordering  a  sale  of  the  real  property  left  by  the  decedent 
for  division  among  his  children,  as  prayed  in  the  petition.  The  prop- 
erty, consisting  of  about  one  hundred  and  fifty-seven  acres,  which  is 
described  by  metes  and  bounds  in  the  petition,  was;  sold  by  the 
commissioner  of  the  Marion  Circuit  Court  in  pursuance  of  the  judg- 
ment above  referred  to,  and  purchased  by  the  appellant,  P.  D.  Cat- 
lin, who  executed  purchase  bonds  payable  to  the  commissioner, 
E.  L.  Rngland.  Afterwards  the  purchaser  paid  into  court  all  his 
purchase  money,  including  the  shares  of  the  two  infants,  W.  T. 
Catlin  and  Nanle  M.  McCallip,  although  the  infants  had  no  statutory 
guardian  to  execute  bond  in  accordance  with  the  provisions  of  sec- 
tion 497,  of  the  Civil  Code.  The  shares  of  the  infants,  amounting 
to  five  hundred  and  nineteen  dollars  and  fifty  cents,  were  received  by 
the  commissioner,  and.  upon  the  order  of  the  court,  loaned  out  at 
interest,  but  afterwards  the  order  loaning  it  out  was  ret  aside  and 
the  money  collected  back  by  the  commissioner,  who,  it  is  alleged, 
has  squandered  it  and  left  the  State,  becoming  a  non-resident. 
Thereafter  the  appellant,  J.  B.  Hundley,  was  appointed  and  qualified 
as  the  guardian  of  W.  T.  Catlin  and  Nanie  M.  McCalliii.  executed  the 
bond  required  by  sections  497  and  493,  of  the  Code,  and  then  insti- 
tuted this  action,  setting  forth  in  his  petition  the  facts  recited  in 
this  opinion,  seeking  to  enforce  the  statutory  lien  given  by  section 
497,  of  the  Code,  to  his  wards  to  secure  their  part  of  the  purchase 
money  due  for  the  sale  of  the  land  involved  in  this  action,  he  also 
made  E.  L.  England,  the  commissioner,  and  the  United  States  Fi- 
delity and  Guaranty  Co.,  surety  on  his  bond,  parties  defendant,  and 
prayed  Judgment  against  them.  All  of  the  defendants  (appellees) 
filed  general  demurrers  to  the  petition,  which  were  sustained  by  the 
court,  and  the  plaintiff  (appellant),  declining  to  amend,  the  petition 
was  dismissed. 

Section  497,  of  the  Code,  in  so  far  as  applicable  to  the  case  in 
hand,  is  as  follows:  "In  the  action  mentioned  in  sub-section  2,  of 
section  490,  the  share  of  an  infant,  or  of  a  person  of  unsound  mind, 
shall  not  be  paid  by  the  purchaser;  but  shall  remain  a  lien  on  the 
land  bearing  interest  until  the  infant  becomes  of  age.  cr  the  person 
of  unsound  mind  becomes  of  sound  mind,  or  until  the  guardian  of 
the  infant,  or  the  committee  of  the  person  of  unsound  mind,  executes 
bond,  as  required  by  section ,  493." 

The  infants  having  no  guardian  to  whom  their  respective  shares 
of  the  purchase  money  could  be  paid,  by  the  express  terms  of  the 
Code  these  remain  a  Hen  upon  the  land,  bearing  interest,  and  the 
purchaser  was  prohibited  from  paying  the  money  over  to  any  one 
prior  to  the  time  they  became  of  age,  except  to  their  statutory 
guardian  after  the  execution  of  the  bond  required  by  section  493.  The 
court  would  have  had  no  authority  to  direct  payment  except  in  accord- 
ance with  the  letter  of  the  statute,  and  the  payment  by  the  purchaser 
on  his  own  motion  was  unauthorized  and  void  so  far  as  the  interests 
of  the  infants  are  concerned.  The  right;s  of  the  infants  are  fixed 
and  secured  by  the  provisions  of  the  Code  cited,  and  the  lien  on  the 
land  could  not  be  lifted  or  discharged  except  in  the  manner  pointed 
out  by  the  letter  of  the  law.  No  order  of  the  court  made  concerning 
the  money  wrongfully  paid  to  the  commissioner  by  the  purchaser 
could  afFect  the  rights  of  the  infants;  and  when  the  appellant 
qualified  as  their  guardian,  and  executed  the  proper  bond  in  ac- 
cordance with  the  provisions  of  the  Code,  supra,  he  had  a  right  to 
demand  and  receive  the  purchase  money  belonging  to  them  and  to 
enforce  the  statutory  lien  which  secured  it. 
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The  provisions  of  the  Code  herein  referred  to  were  enacted  for 
the  express  purpose  of  securing  the  interests  of  infants  in  their 
patrimonial  estates,  and  to  protect  them  from  the  very  calamity 
which  has  occurred  in  this  case.  It  would  practically  abrogate  the 
law,  enacted  for  the  benefit  of  infants,  to  allow  a  purchaser  to  violate 
its  provisions  as  is  detailed  in  the  petition  in  this  case.  This  court 
has  uniformly  enforced  the  requirements  of  the  Code  for  the  protec- 
tion of  the  interests  of  infants,  and  we  see  nothing  in  the  case  under 
consideration  which  warrants  us  in  relaxing  so  salutary  a  rule.  It 
follows,  from  the  concluson  herein  set  forth,  that  the  court  correctly 
sustained  the  demurrers  of  the  commissioner,  England,  and  his 
surety,  the  guaranty  company,  but  erred  in  sustaining  that  of  the 
purchaser  of  the  land  at  the  Judicial  sale,  and  his  subsequent  vendees. 

Judgment  reversed,  for  further  proceedings  consistent  herewith. 


PARSON  V.   COMMONWEALTH. 
(Piled  September  29,  1908 — ^Not  to  be  reported.) 

1.  Impeachment  of  Witness — Exclusion  of  Testimony  of  One  Con- 
victed of  Felony — ^The  Code  authorizes  the  impeachment  of  a  witness* 
testimony  by  showing  that  he  has  been  convicted  of  a  felony,  and 
appellant's  rights  were  not  prejudiced  by  the  exclusion  of  the  testi- 
mony of  his  witness  that  he  had  been  pardoned.  The  pardon  being 
the  best  evidence,  oral  testimony  of  its  existence  was  properly  ex- 
cluded. 

2.  Commonwealth's  Attorney — ^Improper  Statements  By — ^Action  of 
Court  in  Excluding — When  the  court  directs  the  Jury  not  to  consider 
Improper  remarks  of  the  Commonwealth's  attorney  in  argument. 
Justice  to  the  defendant  requires  nothing  further  in  order  to  secure 
an  impartial  verdict. 

Morrow  &  Morrow  for  appellant. 

Jas.  Breathitt  and  Tom  B.  McGregor  for  appellee. 

Appeal  from  Pulaski  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  affirming. 

Appellant,  John  Parson,  was  indicted  by  the  grand  Jury  of  Pu- 
laski county,  charged  with  willfully  and  malicious^Iy  shooting  at 
and  wounding  Marshall  Lewis  with  intent  to  kill  him.  A  trial  of 
the  case  resulted  in  appellant's  being  found  guilty,  and  his  punish- 
ment fixed  at  confinement  in  the  penitentiary  for  a  term  of  five 
years.  From  the  Judgment  based  upon  this  verdict  he  is  here  on 
appeal. 

It  is  not  questioned  that  the  evidence  for  the  Commonwealth  was 
sufficient  to  take  the  case  to  the  Jury,  or  claimed  that  any  error  of 
law  was  committed  by  the  trial  court  in  the  written  instructions 
given  for  their  guidance  in  reaching  a  verdict.  The  defense  of  ap- 
pellant was  that  he  fired  the  shot,  which  wounded  Lewis,  in  defense 
of  his  own  life,  and  one  of  his  witnesses  on  t&is  plea  was  Kirk  Shel- 
ton.  The  Commonwealth  sought  to  impeach  the  testimony  of  Shel- 
ton  by  asking  him  if  he  had  not  been  convicted  of  a  felony  and 
sentenced  to  the  penitentiary,  which  he  answered  in  the  affirmative; 
whereupon  the  defendant  asked  the  witness  if  it  was  not  true  that 
he  had  been  pardoned  by  the  Governor  and  released  from  prison 
within  three  months  from  the  time  of  his  conviction.    To  this  the 
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Commonwealth  Interposed  an  objection  because  of  Its  incompetency, 
and  the  objection  was  sustained  by  the  court.  The  defendant  then 
avowed  that  the  witness  would  answer  in  the  affirmative.  There 
was  no  evidence  as  to  what  offense  the  witness  had  committed  which 
caused  him  to  be  convicted  and  sentenced  to  the  penitentiary;  nor 
was  it  offered  to  be  shown  upon  what  ground  the  Grovernor  pardoned 
him.  The  pardon  of  the  Governor  did  not  restore  the  character  of 
the  witness  in  so  far  as  it  was  besmirched  by  the  commission  of 
the  felony  of  which  he  was  convicted.  The  Code  authorizes  the  im- 
peachment of  a  witness'  testimony  by  showing  that  he  has  been  con- 
victed of  a  felony,  and  we  are  unable  to  see  how  any  substantial 
right  of  the  defendant  was  injured  by  the  exclusion  of  the  testimony 
that  he  had  been  pardoned.  Besides  all  this,  the  pardon  itself  was 
the  best  evidence  of  its  being  granted,  and  the  court  properly  ex- 
cluded oral  testimony  of  its  existence. 

The  Commonwealth's  attorney,  in  arguing  the  case  to  the  jury, 
spoke  of  the  witness,  Kirk  Shelton,  as  follows:  "Why,  gentlemen  of 
the  jury,  who  would  believe  anything  Kirk  Shelton  said?  Think  of 
it,  the  principal  witness  of  this  defendant  who  was  sent  to  the 
penitentiary  for  the  burning  of  his  neighbor's^  house."  Undoubtedly, 
the  Commonwealth's  attorney  committed  a  gross  error  in  stating 
to  the  jury  that  the  witness  had  been  sent  to  the  penitentiary  for 
burning  his  neighbor's  house,  there  being  no  evidence  in  the  case 
upon  which  to  base  this  statement;  but  upon  motion  of  the  appellant 
the  court  excluded  this  statement  from  the  jury  by  telling  them 
that  they  should  pay  no  attention  to  It;  and  the  Commonwealth's 
attorney,  himself,  before  the  jury,  admitted  his  error,  withdrew  his 
statement,  and  asked  the  jury  to  give  it  no  weight  in  considering  the 
case.  It  must  be  presumed  that  the  action  of  the  court  and  of  the 
Commonwealth's  attorney  effaced  from  the  minds  of  the  jury  any 
evil  effect  which  might  have  followed  from  the  unauthorized  state- 
ment complained  of,  and  there  was  no  error  on  the  part  of  the  court 
in  refusing  to  discharge  the  jury  from  further  consideration  of 
the  case.  It  would  seriously  impair  the  administration  of  the  crimi- 
nal law,  if,  when  a  Commonwealth's  attorney  is  swept  by  the  zeal 
of  advocacy  beyond  the  rules  of  fairness  or  propriety,  it  should  be 
held  necessary  to  discharge  the  jury  from  further  /Consideration  of 
the  case.  We  do  not  believe  that,  when  the  court  instructs  the  jury 
that  the  statement  of  the  attorney  for  the  Commonwealth  is  improper 
and  directs  them  not  to  consider  it.  Justice  to  the  defendant  re- 
quires anything  further  to  be  done  in  the  premises  in  order  to  secure 
a  fair  and  impartial  verdict. 

Appellant  also  complains  that*  the  Commonwealth's  a  ttorney  spoke 
of  one  of  the  witnesses  for  the  Commonwealth  as  follows:  "Jim 
Davis  is  as  line  a  man  with  as  fine  a  character  as  any  man  in  this 
country."  The  witness  had  been  before  the  jury;  they  had  seen  him 
and  heard  his  testimony;  they  had  observed  his  deportment;  and 
the  employment  by  the  State's  attorney  of  this  ordinary  laudation 
indulged  in  by  lawyers  in  describing  their  own  witnesses,  did  not 
Injure  the  substantial  rights  of  the  defendant.  It  seems  to  us  the 
matter  is  too  trivial  to  be  the  subject  of  serious  complaint. 

On  the  whole  case,  we  believe  appellant  obtained  a  fair  and  im- 
partial trial,  and  that  no  injury  was  done  him,  either  in  the  rulings 
of  the  court  or  the  verdict  of  the  Jury. 

Judgment  affirmed. 


EVANS     V.    DOBB8,   AC.  1063 

EVANS  V.  DOBBS,  &c. 
(Piled  September  29,  1908— Not  to  be  reported.) 

1.  Contracts — Construction  of — ^Trespass — In  this  action  for  tres- 
pass, the  question  turns  upon  a  construction  of  a  timber  contract 
and  the  evidence,  and  It  appears  from  the  evidence  that  the  con- 
tract was  exhausted  before  its  assignment  to  appellant  who,  there- 
fore, acquired  no  rights  under  it.  Hence,  he  was  a  mere  trespasser 
in  his  attempt  to  cut  and  remove  timber  from  It. 

2.  Same — ^Tlme  in  Which  a  Contract  May  be  Executed — Where  no 
time  is  fixed  for  the  execution  of  a  contract,  the  law  Implies  that 
it  is  to  be  carried  into  effect  within  a  reasonable  time. 

Joe  Bertram  and   Stone   &   Stone  for   appellant. 

J.  N.  Sharp  and  T.  A.  Wallace  for  appellees. 

Appeal  from  Wayne  Circuit  Court. 

Opinion  of  the  court  by  Judge  Barker,  affirming. 

This  action  was  Instituted  by  tbe  appellees,  claiming  to  be  the 
owners  of  the  fee-simple  title  of  a  tract  of  land  situated  in  Wayne 
county,  Kentucky,  and  which  is  described  in  the  petition,  against 
the  appellant,  alleging  that  he  was  trespassing  upon  the  land,  cutting 
down  timber  and  manufacturing  staves  therefrom  and  committing 
Irreparable  injury  to  them.  Appellant  answered,  setting  up  title  to 
all  of  the  white  oak  timber  upon  the  land  in  question  and  the  right 
to  cut  the  same  and  manufacture  it  Into  staves  under  a  certain 
contract  made  by  his  grantor,  D.  Hungerford,  with  William  Dobbs, 
Sr.,  the  grantor  of  appellees,  and  who  at  the  time  of  the  contract 
owned  the  land.  The  merits  of  this  case  turn  upon  a  proper  construc- 
tion of  this  constract,  which  is  as  follows: 

"This  indenture  made  this  11th  day  of  September,  A.  D.,  1899,  be- 
tween William  Dobbs,  of  Wayne  county,  Kentucky,  party  of  the  first 
part,  and  D.  Hungerford,  of  Nashville,  Tenn.,  party  of  the  second  part. 

" Witnesseth :  That  said  party  of  the  first  part  has  this  day  sold 
and  does  hereby  convey  to  said  second  party,  all  the  white  oak 
timber  suitable  for  the  manufacture  of  staves,  now  growing  on  the 
hereinafter  described  land,  at  the  following  prices  per  thousand 
staves  in  the  tree,  to-wit: 

Staves  60  Inches  in  length,  5  inches,  1%  inches  thick,  at $8.00 

Staves  60  inches  in  length,  4  to  5  inches  wide,  1%  thick 7.00 

Staves  60  inches  in  length,  known  as  merchantable  culls  5.00 

Staves  44  inches  in  length  i\^  inches  wide,  1%  inches  tbick 5.00 

Staves  44  inches  in  length,  4^  inches  wide,  1%  inches  thick 5.00 

Staves  44  Inches  in  length,  known  as  merchantable  culls  5.00 

Staves  34  inches  in  length,  4%  inches  wide,  1%  inches  thick 4.00 

Staves  34    Inches  in  length,  known  as  merchantable  culls 4.00 

"Merchantable  culls  are  such  as  do  not  fill  the  specifications  for 
the  grade  which  they  are  made,  but  may  be  cut  down  so  as  to  till 
the  requirements  of  a  shorter  or  smaller  stave. 
"The  timber  Is  to  be  paid  for  on  the  following  terms,  to-wit: 
"Eight  hundred  (800)  dollars  cash  in  hand  on  delivery  of  this  in- 
denture, receipt  of  which  Is  hereby  acknowledged,  and  the  balance 
of  purchase  price  in  advancements  as  follows:  When  a  sufficient 
number  of  staves  shall  have  been  made  and  delivered  on  the  banks 
of  the  creeks  to  amount  to  the  eight  hundred  dollars  first  paid  on 
purchase  price,  one-half  of  the  balance  of  purchase  price,  as  near  as 
can  be  estimated,  shall  become  due  and  payable,  and  when  a  suffi- 
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cient  number  of  staves  shall  be  delivered  on  the  banks  of  the  creeks 
to  balance  the  payment  thus  made,  one-half  of  the  th<en  remaining 
purchase  price  shall  become  due  and  payable,  and  further  payments 
shall  be  made  in  like  manner,  until  the  balance  of  purchase  price, 
as  estimated,  shall  not  exceed  two  hundred  (|200)  dollars,  in  which 
case  the  last  payment  shall  not  become  due  and  payable  until  the 
balance  of  the  timber  is  manufactured  into  staves  and  delivered 
on  the  banks  of  the  creeks. 

"It  is  understood  ihat  second  party  has  this  day  let  the  contract  to 
manufacture  said  timber,  and  deliver  the  staves  on  the  banks  of  the 
creeks  to  John  Dobbs,  John  C.  Hurst,  William  Dobbs,  Jr.,  and  Jesse 
W.  Evans,  and  that  said  parties  have  agreed  to  pay  a  certain  bonus  to 
said  first  party  as  a  part  of  the  consideration  for  which  this  timber 
is  sold. 

"It  is  also  understood  and  agreed  that  in  case  of  the  death  of  any 
of  said  parties,  or  for  any  other  cause  the  manufacture  and  delivery 
of  said  staves  shall  pass  into  the  hands  of  any  other  party  or  parties, 
said  D.  Hungerford  or  his  assigns  or  legal  representatives,  shall  be 
bound,  as  a  part  of  the  consideration  for  which  this  Instrument  is 
given,  to  isee  to  it  that  the  said  William  Dobbs,  St.,  gets  promptly, 
at  the  date  of  Uie  other  payments  of  the  purchase  price,  the  amounts 
of  the  bonus  due  as  per  the  contract  with  said  parties,  Messrs.  Dobbs, 
Hurst  and  Evans,  above  mentioned. 

"The  boundaries  of  the  lands  on  which  the  said  timber  stands  are 
as  follows,  to-wit: 

"First  tract  known  as  the  'Flint  Work  tract,*  bounded  on  the 
east,  south  and  west  by  what  is  known  as  the  'Washington  Young 
ten  thousand-acre  tract,'  and  on  the  north  by  State  line  between 
Kentucky  and  Tennessee,  and  situated  in  Pickett  county,  Tennes- 
see, containing  500  acres,  more  or  less. 

"Second  tract,  known  .as  the  *Step  tract,'  entered  by  Eli  Phlpps, 
containing  50  acres,  situate  in  Wayne  county,  Kentucky. 

"Third  tract,  known  as  a  part  of  the  'consolidated  survey." 
bounded  on  the  east  by  the  lands  of  Diancess  Blevlns,  on  the  south 
by  the  State  line  between  Kentucky  and  Tennessee,  on  the  west  by 
the  lands  of  Cooper  Burnett  and  F.  B.  Dobbs,  the  Gobson  lands, 
the  lands  of  J.  L.  Smith,  and  the  lands  of  Wm.  Dobbs,  Jr.,  and  on 
the  north  by  the  lands  of  F.  B.  Dobbs  and  William  Dobbs,  Jr..  and 
the  big  road,  containing  eleven  hundred  acres,  more  or  les^,  situate 
in  Wayne  county,  Kentucky. 

"In  witness  whereof  the  parties  hereto  have  subscribed  their  names 
this  day  and  year  above  written. 

(Signed)  "WILLIAM   DOBBS,   SR., 
"D  HUNGERFORD," 

It  will  greatly  simplify  the  Issues  In  this  case  to  say  In  advance 
that  tHe  record  shows  that  the  appellant  acquired,  and  now  owns, 
all  of  the  rights  which  his  remote  grantor,  D.  Hungerford,  had  under 
the  foregoing  contract,  and  that  it  is  also  true  that  the  appellees 
have  acquired,  by  regular  conveyance,  the  fee-simple  title  to  the  land 
in  question,  which  was  formerly  owned  by  William  Dobbs,  Sr.,  but 
that  they  took  it  with  full  knowledge  of  Hungerford's  contract,  and. 
therefore,  subject  to  his  rights  thereunder. 

As  we  understand  it.  appellant  advances  two  theories:  First,  that 
by  the  terms  of  the  contract  William  Dobbs,  Sr.,  sold  to  D.  Hunger- 
ford  all  of  the  white  oak  timber  growing  upon  the  land  covered  by 
the  contract;  and,  second,  that  if  this  be  not  true,  and  It  should  be 
held  that,  under  the  terms  of  the  contract,  Hungerford  only  ac- 
quired such  white  oak  timber  as  was  suitable  at  the  time  to  be  man- 
ufactured into  staves,  then  it  is  true  that  neither  his  grantor  nor  he 
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has  cut  all  such  timber,  and  he  Is  entitled  to  finish  up  the  contract 
and  now  cut  whatever  remains  standing  upon  the  land. 

The  theory  of  the  appellees  is  that,  under  the  terms  of  the  contrax;t, 
Hungerford  only  acquired  such  white  oak  timber  as  was  then  suit- 
able for  the  manufacture  of  staves,  and  that  he  at  once  proceeded, 
and  did  cut  and  manufacture'  into  staves  and  remove  from  the  land, 
all  of  the  trees  which  were  then  suitable  for  that  purpose,  and,  there- 
fore, the  contract  is  now  exhausted  and  was  exhausted  at  the  time 
it  was  assigned  to  appellant. 

A  reference  to  the  contract  above  set  forth,  shows  the  class  of 
timber  conveyed  to  Hungerford  by  its  terms.  Its  language  on  the 
subject  is  as  follows:  "That  said  party  of  the  first  part  h^s  this 
day  sold,  and  does  hereby  convey  to  said  second  party  all  the  white  oak 
timber  suitable  for  the  manufacture  of  staves,  now  growing  on  the 
hereinafter  described  land,  &c/'  It  is  clear,  from  this,  that  Hunger- 
ford only  acquired,  by  the  terms  of  the  contract,  such  timber  as 
was  then  suitable  for  thema  nufacture  of  staves,  and  did  not  ac- 
quire any  right  or  iftle  to  trees  which  at  that  tim«  were  not  suit- 
able for  the  manufacture  of  staves. 

On  the  same  day  that  the  contract  between  William  Dobbs,  Sr., 
and  D.  Hungerford  was  entered  into,  Hupgerford  entered  into  a  con- 
tract, in  writing,  with  William  Dobbs,  Jr.,  John  Dobbs  and  Jesse 
W.  Evans  to  cut  the  timber  he  had  purchased  from  William  Dobbs, 
Sr.,  and  manufacture  it  into  staves.  This  contract  throws  a  strong 
cross  light  on  the  contract  between  William  Dobbs.  Sr.,  and  Hun- 
gerford as  to  the  character  of  timber  that  Hungerford  acquired, 
and  the  time  when  it  was  to  be  removed  from  the  land.  The  con- 
tract contains  the  following  provisions:  "Said  second  parties  also 
agree  to  work  out  all  timber  closely  that  is  suitable  for  the  manu- 
facture of  rived  staves.  •  *  •  'Said  second  parties  expressly  manufac- 
to  work  said  timber  with  the  least  possible  waste,  and  to  manufac- 
ture not  less  than  25:,OO0  staves  per  year  until  the  timber  Is  ex- 
hausted." We  think  these  stipulations  show  that  it  was  the  inten- 
tion of  the  parties  to  the  contract  for  the  sale  of  the  timber  that  only 
such  timber  as  was  suitable  for  the  manufacture  of  rived  staves 
were  sold;  and,  also,  that  the  timber  was  to  be  cut  and  removed 
as  soon  as  this  could  reasonably  be  done,  the  work  to  be  commenced 
at  once. 

The  evidence  for  the  appellees  Is  to  the  effect  that  Hungerford 
proceeded  to  cut  and  manufacture  the  timber  he  had  purchased  from 
William  Dobbs,  Sr.,  into  staves,  and  that  this  work  progressed  from 
1899  until  1901,  at  which  time  all  of  the  timber  purchased  had  been 
manufactured  into  staves  and  the  parties  had  abandoned  the  field; 
that  Hungerford,  by  agents,  pointed  out  the  timber  which  he  con- 
sidered suitable  for  the  manufacture  of  staves,  and  all  of  this  was 
cut  and  manufactured.  On  the  other  hand,  the  evidence  for  the 
appellant  tends  to  show  that  while  a  part  of  the  timber  purchased 
was  cut  and  manufactured  between  1899  and  1901,  all  of  it  was  not 
cut,  and  there  remains  upon  the  land  a  large  number  of  trees  which 
were  suitable  to  be  manufactured  into  rived  staves  at  the  time  the 
contract  was  made.  This,  of  course,  is  a  question  of  fact,  but  we 
think  the  preponderance  of  the  evidence  is  with  the  appellees.  As 
the  contract  between  William  Dobbs,  Sr.,  and  D.  Hungerford  fixed 
no  time  in  which  it  was  to  be  executed,  the  law  implies  that  it  was 
to  be  carried  into  effect  within  a  reasonable  time;  and  this  seems 
to  have  been  the  contemporaneous  construction  given  it  by  the  imrties 
themselves,  because  it  is  undisputed  that  Hungerford  proceeded  at 
once  with  the  cutting  of  the  trees  and  their  manufacture  into  staves, 
that  this  was  carried  forward  continuously  for  three  years,  and  then 
the  further  cutting  was  abandoned  until  1906,  a  period  of  four  years. 
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We  think  the  undisputed  actg  of  Hungerford  with  reference  to 
the  execution  of  the  contract  between  him  and  William  Dobbs,  Sr^ 
and  the  positive  testimony  of  the  appellees  and  their  witnesses, 
that  they  cut  for  Hungerford  all  of  the  timber  suitable  for  the  manu- 
facture of  staves  and  exhausted  the  contract,  fully  sustains  the  chan- 
cellor* judgment  in  the  conclusion  that  he  evidently  reached,  that 
the  contract  between  Hungerford  and  William  Dobbs,  Sr^  had  beem 
exhausted  before  it  was  assigned  to  appellant;  and  Hungerford  hav- 
ing no  further  rights  thereunder,  appellant  acquired  none,  and,  there- 
fore, he  was  a  mere  trespasser,  and  the  appellees,  being  the  owners 
of  the  land  trespassed  upon,  were  entitled  to  an  injunction  against 
appellant  as  a  wrongdoer. 

For  these  reasons  the  judgment  is  affirmed. 


COMMONWEALTH  v.  CINCINNATI,  NEW  ORLEANS  &  TEXAS  PA- 
CIFIC RY.  CO. 

(Filed  September  ^,  1908— Not  to  be  reported.) 

1.  Railroads — Indictments — ^Nuisance — ^An  indictment  charging  ap- 
pellee with  conveying  to  its  premises  and  permitting  to  assemble  there 
in  large  numbers  persons  who  engaged  in  dancing,  drinking,  swear- 
ing and  so  on,  the  grounds  being  on  a  public  highway,  and  further 
charging  that  such  acts  disturbed  the  peace,  happiness  and  pleasure 
of  those  residing  at,  on  and  near  the  said  highway,  sufficiently  states 
a  public  offense,  and  it  was  error  to  sustain  a  demurrer  to  it. 

2.  Dancing  —  When  Constituting  Public  Offense  —  Where  dancing 
and  drinking  are  accompanied  by  swearing  and  being  drunk,  making 
loud  noises  and  otherwise  misbehaving,  such  acts  constitute  a  public 
nuisance. 

Jas.  Breathitt  and  Tom  B.  McGregor  for  appellant. 

N.  L.  Bronaugh  for  appellee. 

Appeal  from  Jessamine  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  re- 
versing. 

The  grand  jury  of  Jessamine  county,  Kentucky,  at  the  June  term, 
1907,  of  the  Jessamine  Circuit  Court  returned  the  following  Indict- 
ment: 

"The  grand  jury  of  Jessamine  county,  in  the  name  and  by  the  au- 
thority of  the  Commonwealth  of  Kentucky,  accuse  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railroad  Company  of  the  offense  of 
suffering  a  nuisance,  committed  as  follows,  viz:  That  said  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railroad  Company  on  the  5th  day  of 
June,  1907.  in  the  county  aforesaid,  and  on  divers  other  days  and 
times  before  the  finding  of  this  indictment,  it,  the  said  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railroad  Company,  being  then  the 
owner  occupying  and  having  control  of  a  certain  tract  of  land  lying 
and  being  situate  in  and  at  a  point  in  said  county,  known  as  High 
Bridge,  said  tract  of  land  being  known  as  the  palisade  and  right  of 
way  of  said  railroad  company,  did  unlawfully  and  wlllfally  suffer 
and  permit  divers  persons,  men  as  well  as  women  there  to  be  and  re- 
main on  said  land,  and  cause  same  to  be  brought  upon  said  lands, 
and  there  to  be  and    remain  and   congregate  In  large   numbers  upon  and 
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about  said  premises  on  Sunday,  and  engage  in  dancing,  drinking, 
tippling,  cursing,  swearing,  being  drunk,  making  loud  noises  and 
otherwise  misbehaving.  The  said  ground  being  on  and  near  a 
public  highway,  commonly  known  as  the  Shaker  Ferry  road,  it,  the 
said  road,  being  then  a  public  highway,  it,  the  said  grounds,  being 
located  in  and  near  to  a  village  known  as  High  Bridge,  and  at  and 
near  to  divers  dwelling  houses  of  various  persons  residing  in  said 
village,  and  on  and  near  said  highway,  thereby  disturbing  the  peace, 
happiness,  comfort  and  pleasure  of  persons  residing  in  said  village 
and  at,  on  and  near  said  highway.  To  the  common  nuisance  of  all 
the  citizens  of  the  Commonwealth  of  Kentucky,  and  especially  those 
residing  in  said  neighborhood  and  living  in  said  village  and  along 
said  highway  and  passing,  repassing  along  said  highway.  It,  the 
said  Cincinnati,  New  Orleans  ft  Texas  Pacific  Railroad  Company, 
being  then  a  corporation  duly  incorporated  under  the  laws  of  the 
State  of  Kentucky,  and  some  other  State  of  the  United  States  of 
America,  the  exact  State  being  unknown  to  this  grand  jury,  and  own- 
ing and  operating  a  railroad  in  and  through  said  county,  and  owning 
lands  and  rights  of  way  in  and  through  the  said  village  of  High 
Bridge,  against  the  peace  and  dignity  of  the  Commonwealth  of  Ken- 
tucky." 

The  trial  court  sustained  a  demurrer  to  the  indictment,  and  the 
Commonwealth  appeals. 

Counsel  for  appellee  insists  that  the  allegations  of  the  indictment 
are  not  sufficient  in  that  the  acfts  complained  of  are  not  alleged  to 
have  been  taken  place  within  the  sight  or  hearing  of  those  passing 
or  repassing  appellee's  premises,  or  living  in  the  vicinity  thereof. 
In  this  connection  we  are  cited  to  authority  holding  that  an  allega- 
tion in  an  indictment  that  certain  facts  were  to  the  common  nui- 
sance of  all  good  citizens  of  the  State,  will  not  make  it  a  good  indict- 
ment for  a  common  nuisance  unless  these  facts  be  of  such  a  nature 
as  may  justify  that  conclusion  as  one  of  law  as  well  of  fact.  (Whar- 
ton's Am.  Crim.  Law,  4th  edition,  section  2362.)  Perhaps  there  would 
be  some  merit  In  counsel's  contention  if  the  acts  complained  of 
were  unaccompanied  by  any  other  allegation  than  that  they  were 
to  the  common  nuisance  of  all  good  citizens  of  the  State,  &c.  The 
indictment  under  consideration,  however,  not  only  charged  the  ap- 
pellee with  conveying  to  its  premises  and  permitting  to  assemble 
there  large  numbers  of  persons  who  engaged  in  dancing,  drinking, 
tippling,  swearing,  being  drunk,  making  loud  noises  and  otherwise 
misbehaving,  but  also  charged  that  the  grounds  were  "on  and  near 
a  public  highway,  commonly  known  as  the  Shaker  Ferry  road  •  •  • 
and  being  located  in  and  near  to  a  village  known  as  High  Bridge, 
and  at  and  near  to  divers  dwelling  houses  of  various  persons  resid- 
ing in  said  village,  and  on  and  near  said  highway."  It  further 
charged  that  the  acts  complained  of  disturbed  the  "peace,  happi 
ness,  comfort  and  pleasure  of  persons  residing  In  said  village  and 
at,  on  and  near  said  highway."  We  think  the  latter  allegation  sufll- 
cient  to  overcome  the  failure  to  allege  that  the  acts  were  committed 
in  the  presence  or  hearing  of  the  various  persons  residing  in  or 
near   said   village. 

While  it  is  true  that  dancing  is  frequently  an  innocent  amusement 
and  drinking  may  be  engaged  in  without  becoming  a  nuisance,  yet 
if  the  dancing  and  dr^rklng  are  accompanied  by  swearing  and  be- 
ing drunk,  making  loud  noises  and  otherwise  mlsbehavicg,  there 
can  be  no  doubt  that  such  acts  will  constitute  a  nuisance. 

In  the  case  of  Rex  v.  Moore,  B.  &  Ad.,  18i,  the  defendant  kept  an 
inclosed  lot  near  a  highway  for  the  purpose  of  allowing  persons  to 
practice  at  rifle  shooting,  by  shooting  at  marks  and  at  pigeons;  and 

vol.  83—67 
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as  a  consequence  large  numbers  of  people  frequented  the  place  for 
those  purposes,  many  of  whom  were  idle  and  disorderly  persons, 
armed  with  firearms,  and  by  their  noise  and  conduct  disturbed  the 
king's  subjects,  and  put  them  in  peril.  It  was  held  that  he  was 
chargeable  for  a  nuisance.  In  the  case  of  Inchbald  v.  Robinson.  L. 
R.,  4  Ch.,  388,  it  was  held  that  a  noise  made  by  a  disorderly  crowd 
at  a  place  of  public  amusement  may  be  a  nuisance.  In  the  Am.  & 
Eng.  Ency.  of  Law,  volume  21,  page  698,  it  is  said:  "The  noise  ans- 
ing  from  the  exercise  of  lawful  amusement  may  be  a  nuisance  when 
it  materially  interferes  with  the  comfort  of  those  in  the  vicinity." 
And  this  court,  in  the  case  of  Jung  Brewing  Co.  v.  Commonwealth 
29  Ky.  Law  Rep.,  939,  held  that  a  corporation,  though  having  a 
license  to  sell  whisky  by  wholesale  or  even  by  retail,  in  a  small 
town,  has  no  right  to  allow  the  assembling  around  Its  premises  of 
noisy,  drunken,  boisterous  crowds,  whose  insolence  and  profanity 
make  the  use  of  the  highway  in  the  neighborhood  always  unpleas- 
ant and  some  times  dangerous,  and  may  be  indicted  for  maintaining 
a   public   nuisance   on   its   premises. 

In  our  opinion,  the  indictment  herein  sufficiently  states  a  public 
ofFense,  and  the  trial  court  erred  In  sustaining  a  demurrer  thereto. 

For  the  reasons  given,  the  judgment  Is  reversed  and  cause  remand- 
ed, with  directions  to  overrule  appellee's  demurrer  to  the  indict- 
ment. 


COMBS   V.    COMMONWEALTH. 
(Filed  September  30,  1908— Not  to  be  reported.) 

1.  Indictments — Principal — Aider  and  Abettor — Under  the  indict- 
ment, although  John  Combs  is  charged  to  be  the  slayer,  and  Henry 
Combs,  the  aider  and  abettor,  both  were  equally  guilty  as  principals 
and  either  or  both  might  be  convicted  as  such.  (30  Ky.  Law  Rep., 
1212,  for  a  full  consideration  of  this  question.) 

2.  Instructions — ^Assault  Upon  Sister  of  Defendants — ^It  was  error 
to  fall  to  instruct  the  jury  as  to  the  right  of  appellant  to  shoot 
and  kill  deceased  if  they  believed  that  at  the  time  he  was  attempt- 
ing to  commit  an  assault  upon  their  sister,  and  that  the  contemplat- 
ed assault  could  only  be  prevented  by  taking  his  life. 

Thos.  F.  Cope  and  Hazelrlgg,  Chenault  &  Hazelrigg  for  appellants. 

James  Breathitt  and  Theo.  B.  Blakey  for  appellee. 

Appeal  from  Breathitt  Circuit  Court.  » 

Opinion  of  the  court  by  Judge  Carroll,  reversing. 

This  appeal  is  prosecuted  from  a  judgment  of  the  Breachitt  Cir 
cult  Court,  sentencing  each  of  the  appellants  to  confinement  in  the 
State  penitentiary  for  twenty-one  years.  The  conviction  was  had 
under  an  indictment  charging  them  with  the  murder  of  Thomas 
Combs.  Three  grounds  for  reversal  are  relied  on:  first,  that  the 
verdict  is  not  sustained  by  the  evidence;  second,  that  ihe  court 
misinstructed  the  jury  and  failed  to  give  the  whole  law  of  thecase: 
an  d  third,  because  of  misconduct  on  the  part  of  one  of  the  Jurors 
during  the  trial. 

The  indictment  averred  that  the  act  of  killing  was  committed  by 
John  Combs,  who  was  adied,  abetted  and  encouraged  by  Henry 
Combs.  There  is  some  conflict  in  the  evidence  as  to  whether  the 
Pilot  that  killed  Thomas  Combs  was  fired  by  Henry  or  John  Combs. 
There  is,  however,  no  dispute  that  it  was  fired  by  one  of  them.    A 
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witness  for  the  Commonwealth  testifies  that  John  Comhs  did  the 
shooting;  while  both  Henry  and  John  say  that  Henry  fired  the  shot. 
Each  of  them,  at  the  time,  was  armed  with  a  gun,  and  there  is  some 
evidence  conducing  to  show  that  the  appellants  said  they  would 
kill  Thomas  Combs  if  they  found  him  at  their  father's  house.  Ap- 
pellant, Henry  Combs,  who  admits  the  shooting,  claims  that  ho 
fired  to  prevent  Thomas  Combs  from  killing  his  brother,  John,  and 
to  protect  his  sister. 

The  facts  leading  up  to  the  homicide,  as  related  by  appellants  and 
witnesses  in  their  behalf,  are  substantially  as  follows:  On  Sunday 
afternoon  the  deceased,  who  was  drunk  and  also  had  a  jug  of  whisky, 
went,  in  company  with  Frank  Clemmons,  to  the  house  of  his  cousin, 
Jerry  Combs,  the  fathet*  of  appellants,  and  remained  there  until  he 
was  killed,  the  following  afternoon.  During  the  time  the  deceased, 
who  bore  the  reputation  of  being  a  quarrelsome  and  dangerous  man 
when  drinking,  was  noisy  and  troublesome,  and  created  considerable 
disturbance  in  the  little  house  where  Jerry  Combs,  with  a  large 
family,  lived.  He  made  several  indecent  proposals  to  Mary,  the 
daughter  of  Jerry  Combs,  and  sought  on  more  than  one  occasion  to 
compel  her  to  submit  to  his  desire.  There  is  also  evidence  that  on 
Monlay  morning  he  forcibly  required  a  son  of  John  Combs,  who  was 
at  the  house,  to  drink  such  a  quantity  of  whisky  that  it  made  the 
little  boy  deathly  sick.  When  this  happened,  Henry  Combs  left 
his  father's  house  and  went  to  the  home  of  his  brother,  the  appellant 
John  Combs,  who  lived  about  four  miles  distant,  arriving  Uiere  at 
noon  on  Monday.  After  relating  to  John  the  conduct  of  the  de- 
ceased, they  each  procured  a  gun  and  went  to  the  house  of  Jerry 
Combs,  where  the  deceased  was.  They  each  testify  that,  as  they  ap- 
proached the  house,  and  when  within  a  few  steps  of  the  front  porch, 
they  saw  Mary  Combs  running  out  of  the  front  door,  closely  follow- 
ed by  the  deceased,  who  had  a  large  pistol  in  his  hand.  That  when 
he  saw  them,  he  stopped,  and  pointing  his  pistol  at  John  Combs, 
endeavored  to  shoot  him,  but  the  pistol  failed  to  fire.  That  while 
he  was  in  the  act  of  trying  to  shoot  John,  Henry,  who  was  Etanding 
back  of  the  deceased,  shot  him  in  the  head,  killing  him  instantly. 

The  first  ground  of  reversal  urged  is  that  Henry  could  not  be 
convicted  as  principal  because  he  was  not  indicted  as  such,  but  as  an 
aider  and  abettor;  and  that  John  could  not  be  convicted  as  an  aider 
and  abettor  because  Henry  was  not  indicted  as  principal.  Neither 
of  these  contentions  is  good.  Under  the  indictment,  although  It 
charges  John  as  the  perpetrator  of  the  act  and  Henry  as  aider  and 
abettor,  both  were  equally  and  alike  guilty  as  principals  and  either 
or  both  of  them  might  be  convicted,  as  such,  and  It  was  not  neces- 
sary that  the  court,  in  the  instructions,  should  designate  either  of 
them  as  principal  or  aider  and  abettor.  This  question  is  fully  con- 
sidered In  Reed  v.  Commonwealth,  30  Ky.  Law  Rep.,  1212;  and 
Sarah  Steely  v.  Commonwealth,  decided  Sept.  30th,  1908,  and  It  Is 
not  necessary  to  devote  further  attntion  to  it  here. 

A  technical  error  was  committed  in  Instruction  number  four,  but 
the  serious  error  is  found  In  the  failure  of  the  court  to  instruct  the 
Jury  as  to  the  right  of  appellants  to  shoot  and  kill  deceased  if  they 
believed  or  had  reasonable  grounds  to  believe  that  at  the  time  he 
was  attempting  to  commit  an  assault  upon  the  person  of  their 
sister,  and  they  believed  and  had  reasonable  grounds  to  believe  that 
the  contemplated  assault  could  only  be  prevented  by  taking  his  life. 
There  is  evidence  tending  to  show  that  when  the  deceased  was  shot, 
he  was  pursuing  Mary  Combs,  whom  he  had  previously  attempted 
to  force  to  yield  to  his  lust,  and  this  evidence  authorized  an  instruc- 
tion submitting  this  feature  of  the  case  to  the  Jury.    The  appellants 
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had  the  same  right  to  shoot  and  kill  deceased  to  prevent  him  from 
committing  an  assault  upon  the  person  of  their  sister  as  ihey  did 
to  prevent  him  from  doing  them  some  great  bodily  harm.  Upon  an- 
other trial  of  the  case,  if  the  evidence  is  similar  to  that  upon  the 
trial  from  which  this  appeal  is  prosecuted,  the  court  should  give 
to  the  Jury  the  following  instructions: 

''1.  If  the  jury  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendants,  John  Combs  and  Henry  Combs,  or  either 
of  them,  both  of  them  being  present  aiding,  abetting  and  assisting 
each  other,  in  Breathitt  county,  Kentucky,  before  the  finding  of  the 
indictment,  willfully,  and  feloniously,  did  then  and  there  kill  Thomas 
Combs,  by  shooting  him  with  a  gun  loaded  with  powder  and  ball  or 
other  hard  and  explosive  substances,  when  it  was  not  necessary  or 
apparei^tly  necessary  as  defined  in  instruction  number  four,  to 
protect  them  or  either  of  them  or  their  sister.  Mary  Combs,  from 
immediate  danger  of  death  or  great  bodily  harm,  or  the  person  of 
Mary  Combs  from  attempted  rape  by  deceased,  they  will  find  each 
of  the  defendants  guilty.  Guilty  of  murder,  if  the  act  was  done  will- 
fully, feloniously  and  with  malice  aforethought;  guilty  of  mansla^igh- 
ter,  if  the  act  was  done  in  sudden  heat  and  passion  or  sudden  affray 
and  without  previous  malice  and  not  in  the  defense  of  their  persons 
or  the  person  of  their  sister,  as  defined  in  instruction  number  four. 
If  the  Jury  find  the  defendants  guilty  of  murder,  they  will  fix  their 
punishment  at  death  or  confinement  in  the  penitentiary  for  life,  in 
their  discretion.  If  the  Jury  find  the  defendants  guilty  of  manslaugh- 
ter, they  will  fix  their  punishment  at  confinement  in  the  penitentiary 
for  not  less  than  two  nor  more  than  twenty-one  years. 

"2.  If  the  Jury  believe  that  the  defendants  have  been  proven  guilty 
by  the  evidence,  beyond  a  reasonable  doubt,  but  have  a  reasonable 
doubt  whther  they  have  ben  proven  guilty  of  murder  or  manslaugh- 
ter, they  should  find  them  guilty  of  manslaughter,  and  fix  their  pun- 
ishment as  described  in  instruction  number  one.  If  the  Jury  have 
a  reasonable  doubt  of  the  defendants  having  been  proven  guilty, 
they  should  find  them  not  guilty. 

"3.  the  Jury  may  find  either  of  the  defendants  guilty  and  ^h^ 
other  not  guilty;  or  they  may  find  both  of  them  guilty  or  both  of 
them  not  guilty. 

"4.  If  the  Jury  believe  from  the  evidence  that  the  defendants,  or 
either  of  them,  believed  and  had  reasonable  grounds  for  believing 
that  at  the  time  the  deceased  was  shot  and  killed  he  was  then  and 
there  about  to  take  the  life  or  inflict  upon  them  or  either  of  them 
some  great  bodily  harm,  or  was  about  to  take  the  life  or  Inflict  some 
great  bodily  harm  upon  their  sister,  or  take  forcibly  possession  of  her 
person  for  the  purpose  of  having  carnal  knowledge  of  her,  and  there 
appeared  to  the  defendants  or  either  of  them,  in  the  exercise  of 
a  reasonable  Judgment,  no  other  safe  way  to  avert  the  then  impend- 
ing danger,  or  to  the  defendants  or  either  of  them  apparert  danger 
to  themselves  or  either  of  them  or  Mary  Combs,  but  to  shoot  and 
kill  deceased,  then  they,  or  either  of  them,  had  the  right  to  shoot 
and  kill  him,  and  the  Jury  should  acquit  them. 

"5.  The  word  'willful*  as  used  in  these  instructions  means  inten- 
tional, not  accidental.  The  phrase  'malice  aforethought*  means  a 
pre-determination  to  do  the  act  of  killing  without  legal  excuse,  and 
it  is  immaterial  how  suddenly  or  recently  before  the  killing  such 
determination  was  formed." 

The  Judgment  is  reversed  with  directions  for  a  new  trial  in  con- 
formity with  this  opinion. 
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CITIZENS   SAVINGS  BANK  v.   LEIGH,   &c. 

(Filed  September  30,  1908— Not  to  be  reported.) 

Former  Appeal — Statement  of  Facts — Evidence — (31  Ky.  Law  Rep., 
253,  for  a  statement  of  facts  in  this  case.)  The  additional  testimony 
does  not  strengthen  appellant's  case,  and  the  evidence  makes  it  clear 
that  the  chancellor's  finding  is  correct. 

J.  D.  Mocquot  for  appellants. 

D.  G.  Park  for  appellees. 

Appeal  from  McCracken  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  affirming. 

This  is  the  second  appeal  of  this  case,  the  former  opinion  is  to 
be  found  in  the  31  Ky.  Law  Rep.,  253.  The  facts  out  of  which  this 
litigation  grew  are  fully  set  out  in  that  opinion,  and  a  repetition  of 
them  here  is  unnecessary.  All  questions  were  settled  in  tliat  opin- 
ion same  one,  to-wit:  whether  or  not  there  was  any  consideration 
for  the  $2,000,  note  in  suit.  The  case  was  remanded  to  the  circuit 
court  and  the  right  given  both  parties  to  take  further  proof,  and  the 
court  directed  to  determine  from  all  of  the  proof  whether  or  not 
the  note  of  Leigh  &  Shinn,  executed  on  September  14th,  was  simply 
given  as  an  additional  security  for  the  $2,000  note  of  Mrs.  Shinn. 
which  was  then  held  by  the  bank,  or  whether  this  note  was  executed 
for  moaey  which  Leigh  ft  Shinn  then  got  from  the'  bank,  and 
whether  there  was  any  consideration  for  the  note  and  mortgage  of 
December  5  th,  other  than  the  debt  represented  by  the  $2,000  note 
of  Mrs.  Shinn. 

Upon  the  filing  of  the  mandate  in  the  lower  court  the  plaintift, 
Effle  L.  Leigh,  tendered  a  supplemental  petition,  in  which  she  pray- 
ed for  a  Judgment  in  accordance  with  the  mandate  and  opinion  of 
this  court.  Over  the  objection  of  the  defendant  this  supplemental 
pleading  was  permitted  to  be  filed.  It  appears  that,  after  the  rendi- 
tion of  the  Judgment  and  before  the  case  was  reversed  in  this  court, 
the  plaintifP  had  paid  to  the  defendant  bank  the  sum  of  $2,200,  in 
satisfaction  of  the  Judgment.  In  the  supplemental  petition  she 
prayed  for  a  Judgment  directing  a  return  of  this  money,  with  six  per 
cent,  interest  from  the  date  of  its  payment  to  her,  and  a  cancella- 
tion of  the  lien  which  the  bank  held  to  secure  same  against  her  prop- 
erty. 

Thereafter,  the  deposition  of  W.  F.  Paxton,  cashier  of  the  bank, 
was  re-taken  and  plaintiff  took  the  deposition  of  Wilson  Shinn. 
These  two  depositions,  together  with  all  of  the  evidence  in  the 
original  record  bearing  upon  the  validity  of  the  debt  in  question, 
were  considered  by  the  chancellor.  Upon  the  whole  record  he  found 
in  favor  of  plaintiff  and  entered  a  Judgment  accordingly  directing 
the  said  bank  to  cancel  the  lien  of  record,  which  it  held  against 
her  property  and  repay  to  her  the  money  which  it  had  received 
from  her,  with  six  per  cent,  interest  from  the  date  of  its  pajnnent, 
and  he  also  dismissed  the  cross-petition  of  the  t)ank  against  certain 
other  parties,  with  Judgment  for  costs.  From  that  Judgment  the 
bank  appeals. 

The  question  for  our  consideration  upon  this  appeal  is,  does  the 
evidence  support  the  finding  of  the  chancellor?  The  only  evidence 
on  behalf  of  the  bank  which  was  before  the  chancellor  upon  this 
trial,  wliich  was  not  considered  at  the  time  the  former  opinion  was 
written,  is  the  testimony  of  the  cashier,  Paxton,  and  a  careful  consider- 
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atlon  of  his  testimony  shows  no  fact  which  was  not  brought  out  in  his 
former  deposition.  It  is  true  he  states  in  his  last  deposition  that  on 
the  14th  of  September,  1892.  he,  as  cashier,  paid  to  Wilson  Shinn,  or 
some  one,  for  his  wife.  $2,600;  that  $600  of  this  sum  was  placed  to  the 
credit  of  Mrs.  Shinn,  in  his  bank,  and  he  grives  no  satisfactory  account 
of  what  was  done  with  the  remainder  of  this  money,  Wilson  Shinn 
testifies  that  he  received  no  money  whatever  at  that  time  from  tHe  hank 
nor  at  any  time  thereafter,  either  from  the  bank  or  from  the  firm.' 
other  than  some  small  sums  from  the  firm,  which  were  used  in  defray- 
ing the  ordinary  expenses  of  his  household.  He  further  testifies  that 
he  attended  to  all  business  for  his  wife,  and  that  if  any  such  sum  as 
$2,000  had  been  paid  to  her  he  would  certainly  have  known  of  it. 

The  bank  was  placed  in  the  unfortunate  position  of  not  being  able  to 
produce  the  "Dally  Statement,"  a  book  which  should  have  shown  this 
transaction  more  fully  than  did  the  "blotter." 

For  plaintiff  it  is  insisted  that  $2,000  of  the  $2,600  was  used  by  the 
bank  in  taking  up  the  $2,000  note  of  Mrs.  Shinn,  which  was  surrendered 
to  her  husband  on  that  date.  This  theory  of  the  transaction  is  the 
only  one  which  can  be  drawn  from  the  testimony  of  the  cashier,  when 
read  in  connection  with  the  entries  on  the  "blotter,"  and  the  testi- 
mony of  Wilson  Shinn.  Mrs.  Shinn  owed  to  the  bank  $2,000.  she  re- 
ceived on  that  day  a  check  for  $2,600,  the  bank  cancelled  her  note  and 
surrendered  it  to  her,  thus  disposing  of  $2,000  of  the  check,  and  placed 
the  remaining  $600  to  her  credit  in  the  bank,  which  was  later  with- 
drawn by  her.  Her  husband  received  her  note  but  no  money.  We  are 
unable  to  understand  why  the  entire  $2,600  was  not  placed  to  the 
cred.t  of  Mrs.  Shinn  if  no  portion  thereof  was  deducted  to  settle  the 
note  which  was  that  day  surrendered  to  her  husband  for  her.  Neither 
such  books  of  the  bank  as  were  exhibited,  nor  the  cashier  offer  any 
satisfactory  explanation  of  this  transaction. 

"On  the  evidence  now  before  us  Mrs  Leigh  should  not  be  required 
to  pay  the  note  in  controversy." 

The  additional  testimony  which  has  been  taken,  by  the  bank  in  no 
wise  strengthens  its  case,  but,  when  the  testimony  of  Wilson  Shinn 
is  taken  into  consideration,  it  is  made  clear  that  the  chancellor  was 
correct  in  his  finding  and  judgment  that  the  bank  was  not  entitled  to 
recover.  , 

The  judgment  is,  therefore,  affirmed.  ^ 


WESTERN  UNION  TELEGRAPH  COMPANY  v.  WILLIAMS 
(Filed  September  30,  1908— To  be  reported.) 

1.  Parties  to  Action — Taking  Deposition  of  Adverse  Party — ^Refusal 
to  Give — Under  Civil  Code,  section  606,  providing  that  "a  party  may  be 
examined,  as  if  under  cross  examination,  at  the  instance  of  the  adverse 
party,  either  orally  or  by  deposition,  as  any  other  witness,"  a  party 
to  an  action  can  not  refuse  to  give  his  deposition  when  called  on  by 
the  adverse  party,  on  the  ground  that  it  will  enable  one  party  to  get  the 
benefit  of  the  testimony  of  the  adverse  party,  and  that  if  the  adverse 
party,  whose  deposition  is  sought,  actually  appears  at  tfie  trial  and 
testifies,  the  party  seeking  his  deposition  can  not  complain  because 
he  failed  to  take  it. 

2,  Same — Grounds  for  Continuance — Prejudicial  Error — ^By  section 
537,  of  the  Code,  the  right  is  given  the  defendant  to  begin  taking  deposi- 
tions immediately  after  filing  his  answer.  In  such  case  the  failure  of 
the  plaintiff  to  give  his  deposition,  when  called  on  by  the  defendant 
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after  answer   filed,   was  ground   for  continuance   by  the   defendant, 
and  a  failure  to  grant  the  continuance  was  prejudicial  error. 

3.  Telegram — Illness  of  Mother — Failure  to  Deliver — Non-arrival  of 
Son — Disappointment  of  Mother — In  an  action  for  damages  against  a 
telegraph  company  for  mental  anguish  in  falling  to  deliver 
a  telegram  announcing  the  Illness,  of  a  mother,  where  the  plalntifP 
was  a  physician,  it  was  error  in  the  court  to  permit  the  plaintiff  to 
testify  that  he  had  treated  his  mother  frequently  before,  and  that  she 
yielded  to  such  treatment  and  speedily  recovered,  and  that  she 
was  disappointed  and  depressed  when  she  heard  that  he  had  not  arrived 
and  that  this  hastened  her  death,  which  would  be  a  recovery  for  the 
mother's  aogulsh  instead  of  her  son's. 

4.  Mental  Anguish — Evidence — 'Statement  of  Facts — Harrowing  Re- 
citals— In  cases  of  this  kind  the  party  suing  snould  be  confined  to  a 
statement  of  the  mere  facts  of  mental  anguish,  and  should  not  be 
permitted  to  introduce  testimony,  of  the  nature  referred  to  for  the 
mere  purpose  of  harrowing  the  feelings  of  the  jury  and  increasing  the 
size  of  the  verdict.  ^ 

Richards  &  Ronalds,  Geo.  H.  Fearons,  J.  W.  Brown  and  J.  W.  Alcorn 
for  appellant. 

Bethurum  &  Bethurum  for  appellee. 

Appeal  from  Rockcastle  Circuit  Court. 

Opinion  of  the  court  by  William  Rogers  Clay,  Commissioner,  re- 
versing. 

On  February  1,  1906,  about  nine  o'clock  in  the  evening,  W.  J.  Sparks 
Bent  the  following  message  from  Mt,  Vernon  to  appellant,  J.  M.  Wil- 
liams, G54  Fourth  strept,  TouisviPe,  Ky.: 

"Lovell  savs  you  had  btiter  con:e.     Mamma  no  belter. 

(Signed)   "W.  J.  SPARKS." 

This  telegram  reached  the  Western  Union  office  in  Louisville  at 
10:56  p.  m.  It  was  not  delivered  until  shortly  after  eight  o'clock  the 
next  morning — too  late  fcr  appellee  to  take  the  morning  train  for  his 
mother's  home.  Had  he  taken  this  train  he  would  have  reached  Mt. 
Vernon  at  1:24  p.  m.    His  mother  died  at  3:20  p.  m. 

Appellant  instituted  this  action  to  recover  damages  for  bis  mental 
anguish  resulting  from  the  failure  of  appellant  to  deliver  the  tele- 
gram to  him  in  time  to  enable  him  to  reach  his  mother's  bedside  before 
her  death.  Appellant  answered  denying  negligence  on  its  part,  and 
pleading  contributory  negligence  on  the  part  of  appellee.  According  to 
the  testimony  for  appellant,  its  night  delivery  clerk  made  an  effort 
to  call  appellee  over  both  telephones  immediately  upon  receiving  the 
telegram.  Being  unable  to  reach  him,  a  messenger  boy  proceeded  to 
654  Fourth  street.  After  considerable  search,  he  found  appellee's 
office.  There  was  no  one  there,  and  he  left  a  note  stating  that  the 
Western  Union  had  a  telegram  for  Dr.  J.  M.  Williams.  According  to 
the  testimony  for  appellee,  he  had  a  telephone  connection  in  his  sleep- 
ing apartments,  which  were  immediately  over  his  office,  which  rang 
whenever  his  office  was  called.  He  was  in  his  apartments  at  the 
time  it  is  alleged  the  boy  attempted  to  deliver  the  message,  and  also 
at  the  time  appellant  claims  to  have  called  him  over  the  'phone,  and 
he  heard  no  call  of  any  kind.  When  he  received  the  message  the 
next  morning,  a  little  after  eight  o'clock,  it  was  then  too  late  for  him 
to  take  the  8:10  train  for  the  home  of  his  mother.  The  jury  awarded 
appellee  damages  in  the  sum  of  $750.00.  A  new  trial  was  refused,  and 
the  telegraph  company  prosecutes  this  appeal. 
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The  case  was  assigned  to  the  27th  day  of  September,  1907,  for  trial. 
On  the  24th  day  of  September  the  defendant  tendered  a  motion  for 
an  order  to  require  the  plaintiff  to  give  his  deposition,  as  provided  by 
sub-section  8,  of  section  606,  of  the  Code  of  Practice,  and  to  continue 
the  case  until  such  time  as  appellant  could  take  the  deposition  of 
plaintiff  and  summon  or  take  th«  deposition  of  witnesses  to  rebut  such 
portions  of  his  testimony  as  it  should  desire.  In  support  of  said  motion 
appellant  filed  the  following  affidavit,  which  was  sworn  to  by  its 
attorney,  A.  G.  Ronald: 

"Affiant,  A.  G.  Ronald,  says  that  he  is  one  of  the  attorneys  for  the 
defendant  herein;  that  on  the  19th  day  of  September,  1907,  plaintiff. 
Dr.  J.  M.  Williams,  and  his  attorney,  Mr.  Herman  Nettleroth.  were 
present  at  the  offl^ce  of  the  Clerk  of  the  District  Court  of  the  United 
Sates  for  the  Western  District  of  Kentucky  for  the  purpose  of  taldng 
the  deposition  of  certain  witnesses  on  behalf  of  the  defendant  herein; 
that  while  plaintiff  and  his  counsel  'were  thus  present,  the  defendant, 
aa  its  attorney,  called  the  plaintiff  as  a  witness  for  the  purpose  of  ex- 
amining said  plaintiff,  as  provided  under  sub-section  8,  of  section  606,  of 
the  Kentucky  Code  of  Practice;  that  the  plaintiff  declined  and  re- 
fused to  tes-tify  or  to  answer  any  questions  that  might  have  been  put 
to  him  by  this  affiant  as  attorney  aforesaid,  and  on  advice  of  his  counsel 
left  the  room. 

"Affiant  says  that  he  thereafter,  on  said  day,  caused  a  subpoena  to  be 
Issued  by  an  officer  duly  authorized  to  issue  same  summoning  plaintiff 
to  appear  as  a  witness  to  testify  in  this  case,  as  provided  in  sub-section 
8,  of  section  606.  of  the  Kentucky  Code  of  Practice,  at  the  office  of 
Clarence  E.  Walker,  Louisville  Trust  Building,  Louisville,  Ky.,  on  the 
21  at  day  of  September,  1907,  at  3  o'clock  in  the  afternoon,  and  that 
said  subpoena  was  duly  served  upon  said  plaintiff  and  also  a  notice 
that  his  deposition  would  be  taken  as  aforesaid;  that  the  plaintiff  and 
his  counsel  did  appear,  at  the  office  of  said  Clarence  E.  Walker, 
notary  public,  at  the  time  and  place  named  in  said  subpoena,  but  that 
this  plaintiff  declined  and  refused  to  give  his  deposition,  and  upon 
the  advice  of  his  counsel  declined  and  refused  to.  answer  any  questions 
which  might  have  been  put  to  him  by  afilant  as  attorney  aforesaid. 

"Affiant  says  that  this  action  has  been  instituted  in  a  court  which 
sits  more  than  one  hundred  miles  distant  from  the  place  where  the 
occurrences  which  are  made  the  basis  of  the  suit  transpired;  that  the 
only  way  to  rebut  any  claim  or  statement  thiat  may  be  made  by  the 
plaintiff  is  to  bring  its  witnesses  to  the  place  where  the  court  is  held 
or  to  take  their  depositions;  that  neither  the  defendant  nor  affiant 
nor  any  of  is  counsel  have  any  knowledge  or  Information  as  to  what 
statement  or  claims  will  be  made  by  the  plaintiff,  and  do  not  knov^'  the 
witnesses  whose  depositions  it  will  be  necessary  to  take  or  to  have 
present  as  witnesses. 

"Affiant  says  that  defendant  can  not  properly  prepare  this  case  for 
trial  or  can  not  properly  prepare  its  defense  without  taking  the  dep- 
osition of  plaintiff  as  provided  for  in  the  section  of  the  Code  of  Practice 
above  referred  to;  that  under  said  section  it  has  the  right  to  take  the 
deposition  of  plaintiff  in  order  that  it  may  know  what  evidence  it  has 
to  rebut,  and  what  witnesses  to  call;  that  after  plaintiff  gives  his 
testimony  on  the  witness  stand  at  the  trial  of  this  cause  there  will  not 
be  sufficient  time  for  it  to  secure  the  attendance  of  the  witnesses  who 
would  rebut  same,  or  take  their  depositions. 

"Affiant  says  that  this  motion  is  not  made  for  the  purpose  of  delay, 
but  only  that  it  may  be  placed  in  a  position  where  It  can  properly 
prepared  its  defense;  that  unless  it  is  given  an  opportunity  to  ex- 
amine plaintiff  and  he  is  required  to  submit  to  said  examination, 
this  defendant  will  be  deprived  of  a  substantial  right;   that  It  can 
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not  safely  go  to  trial  without  the  exercise  of  the  right  of  examina- 
tion of  plaintiff  granted  to  it  by  the  Code  of  Practice,  and  without 
the  opportunity  of  procuring  witnesses  to  rebut  the  testimony  if  it 
should  so  desire.  Affiant  says  that  had  said  plaintiff  submitted 
to  an  examination  or  given  his  testimony  upon  either  of  the  oc- 
casions upon  which  he  was  called  as  a  witness  by  the  defendant, 
it  would  have  had  sufficient  time  to  rebut  his  testimony  if  it  so  de- 
sired, and  would  have  been  ready  to  go  to  trial." 

The  court  refused  to  allow  either  the  motion  or  the  affidavit  to 
be  filed,  but  passed  the  matter  to  the  day  upon  which  the  case  was 
set  for  trial.  On  said  day  the  court  allowed  the  motion  and  affi- 
davit to  be  filed,  but  overruled  the  motion,  to  which  ruling  the  de- 
fendant excepted.  The  case  then  proceeded  to  trial.  At  the  con- 
clusion of  the  testimony  of  appellee  in  chief  as  a  witness  in  his  own 
behalf,  appellant  avowed  that  it  was  taken  by  surprise  by  the  tes- 
timony of  appellee  to  the  effect  that  the  telephone  in  his  ofKce  was 
at  all  times  connected  by  wire  with  the  telephone  in  his  sleeping 
apartments,  and  that  when  the  telephone  in  his  office  was  rung 
the  telephone  in  his  sleeping  apartments  was  also  rung  for  the  same 
call;  also  by  the  statement  that  the  rule  of  the  railroad  company  was 
that  it  would  not  postpone  the  departure  of  its  trains  except  to  await 
the  coming  in  of  a  connecting  train.  Appellant  further  avowed  that 
it  could  introduce  testimony  to  rebut  the  statements  made  by  ap- 
pellee, but  was  then  unable  to  do  so  because  the  witnesses  it  rej- 
quired  for  that  purpose  lived  so  far  away  tnat  their  presence  could 
not  be  obtained  or  their  depostions  taken.  Appellant  thereupon 
moved  the  court  to  set  aside  the  swearing  of  the  Jury  and  continue 
the  case  or  postpone  the  trial  until  such  reasonable  time  as  would 
give  appellant  an  opportunity  to  take  the  depositions  of  said  wit- 
nesses, all  of  whom  it  alleged  resided  in  the  city  of  Louisville.  This 
motion  the  court  overruled,  and  appellant  excepted. 

In  support  of  its  contention  that  the  trial  court  erred  in  falling 
to  grant  it  a  continuance  when  it  was  made  known  to  the  court 
that  appellee  had  declined  to  give  his  deposition,  appellant  relies 
upon  sub-section  8,  of  section  606,  of  the  Civil  Code  of  Practice.  This 
section  is  as  follows: 

"A  party  may  be  examined  as  if  under  cross-examination  at  the 
instance  of  the  adverse  party,  either  orally  or  by  deposition  as  any 
other  witness;  but  the  party  calling  for  such  examination  shall  not 
be  concluded  thereby,  but  may  rebut  it  by  counter  testimony." 

It  is  insisted  by  counsel  for  appellee  that  the  only  purpose  of  this 
provision  is  to  enable  one  party  to  get  the  benefit  of  the  testimony 
of  the  adverse  party  at  the  trial;  that,  therefore,  if  the  adverse 
party,  whose  deposition  the  other  party  sought  to  take,  actually 
appears  at  the  trial  and  testifies,  and  subjects  himself  to  crosa- 
exE  ml  nation,  the  party  seeking  his  deposition  can  not  complain  be- 
cause he  failed  to  take  it.  While  this  view  appears  plausible,  the 
Code  itself  does  not  place  any  such  restriction  upon  the  right  of 
one  taking  the  deposition  of  the  adverse  party.  It  gives  to  one 
party  the  absolute  right  to  take  the  deposition  of  the  adverse  party, 
as  that  of  any  other  witness.  It  appears  that  appellee,  whose  de- 
position it  was  sought  to  take,  lived  more  than  twenty  miles  from 
the  county  seat  where  the  trial  was  to  take  place,  and  in  addition 
to  this  he  was  a  practicing  physician.  If,  t&en,  he  were  a  witness 
other  than  the  plaintiff  in  the  case,  appellant  would  have  had  the 
right  to  take  his  deposition.  That  being  the  case,  it  necessarily 
follows  that  under  sub-section  8.  of  section  606,  appellant  had  the 
right  to  take  his  deposition. 

It  is  earnestly  insisted  that  the  right  given  by  sub-section  8,  of 
section    606,    if    interpreted    according   to    the   contention    of   appel- 
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lant,  is  liable  to  great  abuse;  that  It  will  enable  the  party  to  find 
out  his  opponent's  evidence  in  advance  of  the  trial.  As,  however, 
the  right  is  given  to  each  party,  they  will  both  be  upon  terms  of 
equality;  and,  as  it  is  to  be  presumed  that  neither  will  offer  any 
evidence  other  than  the  exact  facts  and  truth  of  the  case,  we  do 
not  see  how  either  could  be  prejudiced. 

By  section  537,  of  the  Code,  the  right  is  given  to  a  defendant  to 
begin  taking  depositions  Immediately  after  filing  his  answer.  Ai>- 
pellant's  answer  had  been  filed  when  it  made  the  motion  for  a 
continuance  on  the  ground  that  appellee  had  declined  to  give  his 
deposition.  Appellant  had  the  right  to  take  appellee's  deposition. 
This  right  was  denied  to  it;  we,  therefore,  think  the  court  should, 
under  the  circumstances,  have  continued  the  case,  and  its  failure 
so  to  do  was  prejudicial  error. 

Appellant  also  insists  that  the  trial  court  erred  in  permitting  ap- 
pellee to  testify  to  the  fact  that  he,  in  conjunction  with  Dr.  L.ovelI, 
a  physician  who  attended  his  mother  at  the  time  of  her  death,  had 
treated  his  mother  frequently  beifore,  and  that  she  yielded  to  such 
treatment  and  speedily  recovered;  also  that  the  court  erred  in  per- 
mitting Dr.  Lev  ell  to  testify  to  the  fact  that  appellee's  mother  was 
disappointed  and  depressed  when  she  heard  that  her  son  had  not 
arrived  on  the  train,  and  that  this  disappointment  and  consequent 
depression  had  a  tendency  to  hasten  her  death. 

Counsel  for  appellee  insist  that  such  evidence  was  admissable  as 
bearing  upon  appellee's  mental  anguish,  for  his  grief  would  be  ail 
the  greater  because  of  his  inability  to  give  his  mother  the  treatment 
tnat  had  previously  brought  about  her  recovery,  and  because  of 
the  fact  that  she  was  depressed  by  reason  of  his  failure  to  arrive 
in  time  to  see  her.  In  our  opinion,  however,  the  effect  of  appellee's 
testimony  would  be  to  lead  the  jury  to  the  conclusion  that  the  tele- 
graph company  was  in  a  sense  responsible  for  the  death  of  appel- 
lee's mother,  because  of  his  failure  to  get  there  and  give  her  the 
treatment  that  had  formerly  resulted  in  her  recovery,  while  to  admit 
the  testimony  of  Dr.  Lovell  would,  in  effect,  permit  a  recovery  for 
the  mother's  anguish  instead  of  the  sop's.  This  is  one  of  the  few 
courts  giving  the  right  of  recovery  in  cases  of  mental  anguish.  We 
have  reslricted  this  to  cases  of  the  nearest  degree  of  relatlonship. 
The  ground  of  this  restriction  is  that  there  is  a  natural  mental 
anguifch  resulting  from  a  failure  to  arrive  at  the  bedside  of  a  dying 
relative  or  the  failure  to  attend  the  funeral  of  such  relative.  The 
law  naturally  concludes  that  mental  anguish  in  case  of  such  rela- 
tionship will  necessarily  follow.  If  testimony  of  the  kind  given 
above  were  admissible*  there  would  be  no  reason  for  restricting  a 
recovery  to  cases  of  the  nearest  degree  of  relationship,  for  friends 
could  frequently  prove  greater  mental  anguish  than  could  a  parent 
or  son.  Again,  if  such  testimony  were  admissible  a  son  might  prove 
that  the  relationship  between  him  and  his  mother  was  more  tender 
than  that  which  usually  exists  between  mother  and  son;  he  might 
go  into  matters  of  sentiment  and  love  which  It  would  be  impossible 
for  the  defendant  in  any  way  to  rebut.  We  think  in  cases  of  this 
kind  the  party  suing  should  be  confined  to  a  statement  of  the  mere 
facts  of  mental  anguish,  and  should  not  be  permitted  to  introduce 
testimony  of  the  nature  referred  to  for  the  mere  purpose  of  hai^ 
rowing  the  feelings  of  the  jury  and  Increasing  the  size  of  the  ver- 
dict.   Upon  the  next  trial  the  court  will  exclude  such  testimony. 

For  the  reasons  given,  the  judgment  is  reversed  and  cause  re- 
manded, for  a  new  trial  consistent  with  this  opinion. 


ROGERS    V.    S.  C.  &  C.  ST.  r'Y  CO.  1067 

ROGERS  V.  S.    C.  &  C.  ST.  R'Y  CO. 

(Filed  October  1.  1908— -Not  to  be  reported.) 

Master  and  Servant — Injury  to  Servant — Rule  as  to  Master's  Lia- 
bility— Where  a  servant  objects  to  the  continued  use  of  a  defective 
tool,  or  calls  the  master's  attention  to  its  defective  condition,  and 
the  master,  with  such  information,  insists  that  the  servant  proceed 
with  the  work,  or  assures  the  servant  that  the  tool  Is  safe,  the  ser- 
vant has  the  right  to  rely  upon  the  master's  superior  knowledge, 
and  if  he  is  injured  in  using  the  tool,  the  master  is  liable.  Such  a 
state  of  fact  appearing  in  the  trial  of  this  case,  it  was  error  to 
peremptorily  instruct  the  jury  to  find  for  appellee. 

A.  E.  Stricklett  for  appellant. 

Ernst  &  Cassatt  for  appellee. 

Appeal  from  Kenton   Circuit  Court. 

Opinion  of  the  court  by  Judge  Nunn,  reversing. 

This  action  was  instituted  in  the  court  below  by  appellant  to  re- 
cover damages  for  a  personal  Injury  sustained  by  him  wlille  in  the 
employ  of  appellee.  It  was  charged,  substantially,  in  the  petition 
and  amended  petition  that  appellee  furnished  and  required  him  to 
work  with  a  wrench,  in  the  performance  of  his  duties  as  its  ser- 
vant, which  was  defective,  unsafe  and  dangerous,  and  not  fit  to  do 
the  work  which  he  was  required  to  perform.  On  the  day  that  he 
received  his  injury,  he  informed  one  Cox,  appellee's  foreman  in 
charge  of  the  work,  of  the  unsafe  and  defective  condition  of  the 
wrench,  and  that  it  was  in  need  of  repair;  thereupon  the  foreman 
assured  him  that  it  was  safe  and  sufficient  to  do  the  wbrk.  He 
relied  upon  the  assurance  of  the  foreman  and  began  the  work  with 
the  wrench,  and  because  of  its  defective  and  worn  condition  the 
wrench  slipped  and  turned  on  the  nut  he  was  tightening,  precipitat- 
ing him  violently  to  the  ground  and  across  a  rail,  injuring  him 
about  the  side  and  back,  in  the  region  of  the  kidneys.  Appellee  an- 
swered and  traversed  all  the  material  allegations  of  the  petition  and 
amended  petition,  and  charged  contributory  negligence  on  the  part 
of  appellant,  to  which  a  reply  was  filed,  thus  joining  issue. 

From  the  evidence  it  appears  that  the  wrench  in  question  was  an 
ordinary  solid  iron  or  steel  wrench,  with  a  piece  of  gaspipe  attached 
to  the  handle  to  give  it  sufficient  leverage  to  securely  tighten  the 
nuts.  The  nuts  which  they  were  engaged  in  tightening  were  those 
which  held  the  joints  of  the  steel  rails  together;  they  were  square, 
being  one  and  one-half  inches  across.  Two  wrenches  were  in  use — 
one  with  a  short  handle  was  used  to  start  the  nuts  on  the  bolts, 
and  the  other  one  was  used  by  appellant  to  turn  them  farther  up 
and  tighten  them  securely.  At  the  time  of  the  injury  the  foreman 
was  hurrying  his  workmen  to  complete  the  work  laid  off  for  them 
before  quitting  time,  which  was  about  fifteen  minutes  after  the  ac- 
cident occurred.  It  was  also  proven  that  this  long  handled  wrench 
was  furnished  appellant  with  which  to  do  the  work,  and  it  was 
the  only  wrench  of  that  kind  furnished  for  the  work;  that  wnen  he 
was  directed  by  the  foreman  to  work  with  it,  he  told  the  foreman. 
Cox.  that  it  was  not  safe;  that  it  was  out  of  repair,  and  Cox  told  him 
to  go  ahead  and  do  the  work,  the  wrench  wag  all  right;  to  tighten 
the  bolts  up  tight;  and  that  he  proceeded  to  do  the  work  in  a  care- 
ful manner  and  received  his  injury  as  stated.  It  was  also  shown 
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that  the  foreman  knew,  before  that  time,  of  the  defective  condition 
of  the  wrench,  for  he  had  used  it  himself  in  the  morning  before  ap- 
pellant's injury  in  the  afternoon,  and  it  had  caused  him  to  be  nearly 
thrown  by  its  defective  condition. 

In  compliance  with  a  peremptory  instruction  given  by  the  court, 
after  the  introduction  of  appellant's  testimony,  the  jury  returned 
a  verdict  for  appellee.  Appellee's  counsel  contends  that  this  action 
of  the  court  was  correct  for  the  reason  that  the  defective  condition 
of  the  wrench  was  known  to  appellant,  and  he  must  be  regarded  as 
having  voluntarily  assumed  the  risk  incident  to  the  use  of  it.  If  a 
servant  knows  of  a  defect  in  a  tool  with  which  he  is  required  to 
work  and  continues  to  use  it,  without  complaining  to  his  master, 
and  is  injured  thereby,  he  can  not  recover  for  such  injury;  but 
when  the  servant  objects  to  the  continued  use  of  a  defective  tool 
or  calls  the  master's  attention  to  a  defective  one  and  the  master, 
with  information  of  such  defects,  insists  that  the  servant  proceed 
with  his  work  or  assures  the  servant  that  the  tool  is  safe  and  ade- 
quate, the  servant  has  the  right  to  rely  upon  the  master's  presumed 
superior  knowledge,  and  if,  in  the  use  of  the  defective  tool,  the  ser* 
vant  is  injured,  the  master  is  liable,  unless  the  danger  or  risk  Is 
so  obvious  that  an  ordinarily  prudent  person  would  have  refused 
to  do  the  work  under  the  circumstances,  in  which  event  the  ser- 
vant acts  at  his  own  peril.  Appellant  began  work  with  this  tool 
on  the  day  he  was  injured,  about  the  noon  hour,  and  used  the  wrench 
in  tightening  bolts  most  of  the  time  that  afternoon,  and  in  two  or 
three  instances,  before  he  received  his  injuries,  the  defects  came 
near  causing  him  to  fall.  Appellee's  counsel  contends  that  he  made 
no  complaint  of  this  to  the  foreman,  and  for  this  reason  he  should 
not  be  allowed  to  recover  in  this  action.  The  foreman  was  present 
with  the  crew,  and  if  he  had  called  the  foreman's  attention  to  these 
slips  of  the  wrench  that  occurred  during  the  afternoon,  it  would 
only  have  been  a  repetition  of  what  he  had  said  to  the  foreman  that 
noon  with  reference  to  the  defective  condition  of  the  wrench.  The 
fact  that  the  wrench  slipped  two  or  three  times  during  the  after- 
noon and  he  saved  himself  from  injury  indicated  that  the  use  of 
the  defective  wrench  was  not-  an  obviously  dangerous  undertaung. 
This  was  a  question  for  the  jury  to  determine.  (Long's  Adm'r  v. 
L.  &  N.  R.  R.  Co..  113  Ky.,  806;  Wake  &  Co.  v.  Price,  22  Ky.  Laiw 
Rep..  696;  I.  C.  R  R.  Co.  v.  Keebler.  27  Ky.  Law  Rep..  305;  L.  &  N. 
R.  R.  Co.  V.  Richardson,  23  Kjy.  Law  Rep.,  2090;  and  Pullman  Co. 
V.  Geller,  32  Ky.  Law  Rep.,  884.) 

Appellee's  counsel  also  claims  that  the  action  of  the  lower  court 
should  be  sustained  for  the  reason  that  appellant  relied  in  his  peti- 
lion  entirely  upon  the  assurance  of  the  foreman  that  the  wrench  was 
all  right,  and  that  it  was  not  alleged  that  appellant  was  directed  to 
lighten  Uip  nnts  with  the  wrench  referred  to.  Counsel  overlooked 
the  fact  that  appellant  alleged,  In  both  his  petition  and  amended 
petition,  thai  appellee  provided  a  dangerous,  unsafe  and  defective 
tool  and  log  hired  him  to  use  it  in  the  performance  of  his  duties, 
by  reason  of  which  he  was  injured.  In  our  opinion,  the  court  erred 
in  giving  a  peremptory  instruction. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed, 
and   remanded,   for  further  proceedings  consistent  herewith. 
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GOULD    CONSTRUCTION    CO.    v.    CHILDERS'    ADM'R. 
(Filed  October  1,  1908— To  be  reported.) 

1.  Master  and  Servant — Constructing  Bridge — ^Absence  of  Foreman 
— Authority  of  Acting  Foreman — Duty  of  Hands — Where  a  foreman 
In  charge  of  hands  constructing  a  bridge  put  one  of  the  hands  In 
charge  while  he  was  temporarily  absent,  such  hand,  for  the  time, 
stood  In  place  of  the  foreman,  and  the  men  were  under  the  same 
obligation  to  obey  his  orders  as  the  orders  of  the  foreman. 

2.  Same — Death  of  Servant — Orders  of  Acting  Foreman — Contribu- 
tory Negligence — Question  for  Jury — In  constructing  a  double  track 
railroad  bridge  across  a  river  it  was  necessary  to  draw  up  some 
logs  from  below  by  the  use  of  a  derrick,  whlcii  when  hoisted  to  the 
proper  height  the  foreman  gave  the  stop  signal.  Where  In  such  case 
the  foreman  gave  such  signal  when  the  log  had  been  raised  too  high, 
and  one  of  the  bands  whose  duty  It  was  to  guide  It  to  Its  proper 
position,  in  attempting  to  do  so  was  struck  by  the  log  and  thrown 
from  the  bridge,  killing  him.  Held — That  the  deceased  was  not 
required  to  anticipate  that  the  stop  signal  would  be  given  until 
the  leg  was  lowered  to  Its  proper  position  for  his  guidance,  and  the 
question  of  his  contributory  negligence  was  properly  left  to  the  jury. 

J.  N.  Sharp  and  M.  S.  Singleton  for  appellant. 

C.  C.  Williams  and  Robert  Harding  for  appellee. 

Appeal  from  Rockcastle  Circuit  Court. 

Opinion  of  the   court  by  Judge  Hobson,  affirming. 

The  Gould  Construction  Company  was  engaged  in  constructing  a 
double  track  railroad  bridge  across  Rockcastle  river.  The  tracks 
were  eight  or  ten  feet  apart,  and  the  ends  of  the  cross  ties  were 
so  far  apart  as  to  leave  an  opening  of  about  three  feet  between 
them.  Through  this  opening  the  construction  company  was  draw- 
ing up  logs  from  below,  and  placing  them  on  trucks  which  were  loaded 
on  one  of  the  railroad  tracks.  The  logs  were  about  twelve  feet 
long  and  twelve  Inches  in  diameter.  To  get  them  up  a  rope  at- 
tached to  a  derrick  was  let  down  and  fastened  to  one  log  at  a  time, 
and  this  was  then  raised  through  the  opening  by  machinery  to  a 
point  above  the  bridge  and  then  lowered  to  the  truck  placed  to 
receive  it.  One  man  was  stationed  at  the  engine  and  controlled 
it;  another  was  stationed  at  a  pulley  and  guided  the  rope.  Men 
under  the  bridge  tied  the  rope  to  the  log  and  when  it  was  ready, 
the  foreman  standing  on  the  bridge  gave  the  signal  to  the  engineer 
who  hoisted  it  up;  and  when  it  had  reached  the  proper  height,  he 
gave  him  the  stop  signal.  In  order  to  get  the  log  placed  on  the 
truck  properly,  one  man  was  placed  at  each  end  of  the  truck  and 
it  was  the  duty  of  these  two  men,  when  the  log  had  been  raised  to  the 
proper  height  and  was  lowered,  to  take  hold  of  the  ends  of  the  log 
and  guide  it  to  its  proper  position  on  the  truck.  The  regular  posi- 
tion of  these  two  men  was  at  the  ends  of  the  truck.  The  ties  on 
which  the  truck  rested  extended  out  about  six  Inches  beyond  the 
side  of  the  truck.  Childers  and  one  James  Neil  were  the  men  at  the 
truck.  The  foreman  had  gone  to  the  express  office,  and  had  put  In 
his  place  a  man  named  AToEwan  while  he  was  gone.  When  the  log 
was  brought  up  the  small  end  of  the  log  was  toward  Childers,  and 
as  the  large  end  was  the  heavier,  It  hung  lower  down  than  tlue 
small  end.  The  log  being  tied  in  the  middle  by  the  rope  would  not 
always   swing  parallel   with  the  track,   and   the  small   end  of  this 
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log  swung  out  to  the  side  next  to  the  opening  between  the  two  tracks. 
To  pull  it  back  to  its  position  Childers  stepped  to  the  side  of  the 
truck,  and  standing  there  was  pushing  the  log  back  to  its  position, 
when  McEwan  suddenly  gave  the  signal  to  the  engineer  to  let  the 
log  drop.  The  engineer  obeyed  the  signal;  the  log  dropped  to  the 
truck  through  a  space  of  about  four  feet;  the  large  end  striking 
first,  the  smaller  end  was  thrown  around  against  Childers,  striking 
him  on  the  point  of  the  chin  and  knocking  him  from  the  bridge. 
He  fell  to  the  river  below,  a  distance  of  about  sixty  feet,  and  when 
rescued,  was  dead.  This  suit  was  brought  by  his  administrator  to 
recover  for  his  death  on  the  ground  that  there  was  negligence  on 
the  part  of  McEwan  in  giving  the  engineer  the  drop  signal  at  the 
time  he  did  and  that  this  was  the  cause  of  Cnilders  death.  The  an- 
swer controverted  the  allegations  of  the  petition,  and  on  a  trial,  the 
Jury  found  for  the  plaintiff,  assessing  the  damages  at  |4,000.  The 
defendant  appeals. 

The  first  question  to  be  considered  on  the  appeal  is  whether  the 
court  should  have  instructed  the  jury  peremptorily  to  find  for  the 
defendant.  It  is  insisted  that  this  should  have  been  done  for  two 
reasons:  First,  because  McEwan  was  a  fellow  servant  of  Childers; 
second,  because  Childers  would  not  have  been  hurt  if  he  had  re- 
mained at  the  end  of  the  truck,  and  it  was  negligence  of  him  to  go 
to  the  side  of  the  truck.  It  is  aiso  insisted  that  if  there  web  anyr 
evidence  to  take  the  case  to  the  Jury,  the  verdict  is  palpably  against 
the  evidence,  and  should  be  set  aside. 

1.  If  the  foreman  had  not  gone  to  the  express  office  and  had  re- 
mained on  the  bridge  continuing  to  give  the  signals  as  before,  it  would 
hardly  be  maintained  that  the  company  would  not  be  responsible  for 
his  negligence.  That  there  was  negligence  on  the  part  of  McE^wan 
is  manifest.  The  custom  was  to  lower  the  log  gradually  until  it 
reached  the  truck.  Any  one  would  know  that  as  large  an  object  as 
this,  if  dropped  through  a  space  of  four  feet,  suddenly,  was  liable 
to  hurt  the  man  at  the  truck  whose  duty  it  was  to  guide  it  into  po- 
sition and  load  the  truck.  Instead  of  ^vlng  the  drop  signal,  when 
McEwan  saw  the  man  take  hold  of  the  log  to  push  it  over  to  its 
proper  place,  he  should  have  given  the  engineer  the  signal  to  let  it 
down  slowly;  and  if  this  had  been  done,  Childers  would  not  have 
been  hurt.  The  drop  signal  should  not  have  been  giren  until  the 
log  had  reached  the  truck  and  been  placed  in  its  proper  position.  Mc- 
Ewan could  see  the  log;  he  could  see  the  men  at  the  truck;  he  could 
not  but  know  that  Childers  wes  at  the  side  of  the  truck,  and  that 
the  dropping  of  the  log,  at  the  time  it  was  dropped,  would  imperil 
him.  We  do  not  think  it  is  material  that  McEwan  was  not  the 
regular  boss.  He  was  there  at  the  time  in  the  place  of  the  boss. 
The  gang  of  men  had  not  been  left  without  any  head;  McEwan,  for 
the  time,  stood  in  the  place  of  the  boss  and  the  men  were  under 
the  same  obligation  to  obey  his  orders  as  the  orders  of  the  boss. 
He  was  not  at  the  time  a  fellow  laborer;  the  other  men  could  not 
control  him  or  exercise  any  supervision  over  him;  his  signals  were 
his  orders  and  it  was  their  duty  to  obey  these  orders.  In  giving 
these  orders  he  represented  the  master,  and  they  were  not  his 
equals,  but  his  inferiors  for  the  time  being.  The  case  of  Dana  v. 
Blackburn,  28  Ky.  Law  Rep.,  695,  is  not  in  point.  There  it  was  held 
that  the  engineer  was  a  fellow-servant  of  the  men  who  loaded  the  coal  at 
a  coal  elevator,  and  that  one  of  the  loaders  was  a  fellow-servant  of 
the  other  loader.  The  same  rule  was  in  effect  applied  in  Cooper's 
Adm'r  v.  Oscar  Daniel's  Co.,  29  Ky.  Law  Rep.,  1172.  There  It  was 
also  held  that  the  engineer  in  charge  of  the  engine  employed  in  lift- 
ing the  girders  in  a  building,  was  a  fellow  servant  of  the  other  men 
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employed  in  handling  the  girders.  But  this  case  does  not  turn 
on  the  negligence  .of  the  engineer.  The  engineer  here  simply  obeyed 
the  signal  that  was  given  him.  The  negligence  was  in  the  giving  of 
tae  signals  and  these  signals  were  given  by  the  man  who  was  direct- 
ing the  work,  and  who  for  the  time  being  was  the  foreman. 

2.  Every  one  knows  that  a  log  one  foot  thick  and  twelve  feet  long 
tied  in  the  center  with  <a  rope,  when  drawn  up  will  not  always  stay 
in  one  position,  and  that  wh«n  it  got  above  the  truck  it  might  be 
at  right  angles  to  th«  track  or  parallel  with  it  or  in  any  position 
between  the  two;  so  that  It  must  necessarily  be  that  the  men  who 
had  to  handle  the  log  would  have  to  leave  the  ends  of  the  truciL 
at  times  and  push  the  log  at  the  side  back  to  its  position.  The  testi- 
mony for  the  plaintiff  clearly  shows  that  suca  was  the  case  when 
Childers  went  to  the  side  of  the  truck.  He  could  not  reach  the  log 
from  the  end  of  the  truck  and  he  went  to  the  side,  because  that 
was  the  only  practicable  way  of  getting  it  into  position.  He  was 
not,  therefore,  guilty  of  contributory  negligence  in  taking  this  posi- 
tion. He  was  not  required  to  anticipate  that  the  log  would  be 
dropped  before  it  reached  the  truck  or  to  anticipate  if  it  was  drop- 
ped which  way  it  would  Jump  when  it  rebounded  on  the  truck,  in 
cases  of  tnis  sort,  the  question  of  contributory  negligence  is  ordi- 
narily for  the  jury;  and  in  this  case  there  was  no  error  in  submit- 
ting the  question  of  contributory  negligen<;e  to  the  Jury. 

The  weight  of  the  evidence  sustains  the  verdict  of  the  Jury.  There 
was  conflict  in  the  testimony  on  several  questions,  but  we  think  the 
facts  as  we  have  stated  them,  are  shown  by  the  weight  of  the  evi- 
dence. The  instructions  of  the  court  submitted  to  the  Jury  sub- 
stantially the  material  questions  in  the  case.  There  was  no 
showing  made  which  would  warrant  the  court  in  continuing  the  case 
for  the  defendant  after  the  pl«dntifF's  proof  was  introduced  on  the 
trial.  The  decedent  was  a  ueaithy  young  man.  twenty-four  years 
of  age;  the  verdict  for  $4,000  is  a  reasonable  one;  and  on  the  whole 
record  we  see  no  reason  for  disturbing  it. 

Judgment  affirmed. 


WESTBROOK.  &c.  v.  POTTER'S  SONS'  TRUSTEE. 

(Filed  October  1.  1908 — Not  to  be  reported.) 

Judgment — Rule  of  Court  of  Appeals  as  to  Chancellor's  Judgment 
— Evidence — Question  of  Fact — This  case  turns  on  a  question  of  fact. 
While  it  is  a  rule  of  this  court  not  to  disturb  the  chancellor's  Judg- 
ment on  questions  of  fact,  where  the  evidence  Is  conflicting  and  the 
mind  is  left  in  doubt  as  to  the  truth,  but  this  does  not  mean  that 
his  Judgment  will  be  affirmed  on  a  question  of  fact  where  it  Is 
clearly  against  the  evidence.  In  this  case  the  clear  weight  of  the 
evidence   does  not  support  the   chancellor's   finding. 

J.  M.  Simmons  and  Wright  &  McElroy  for  appellants. 

Basham  &  Basham  for  appellee. 

Appeal  from  Warren  Circuit  Court. 

Opinion  of  the  court  by  Judge  Hobson,  reversing. 

On  May  20,  1901,  Nancy  Westbrook  bought  at  commissioner's  sale 
for  $1,335,  a  tract  of  land  in  Warren  county,  belonging  to  her  father, 
John  B.    Horton,   containing  about   100   acres.    J.   E.    Potter   signea 
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the  sale  bond  as  her  surety.  Potter  paid  off  the  sale  bond  and  on 
November  12,  1901,  Nancy  Westbrook  and  her  husband,  James  West- 
brook,  executed  to  Potter  a  note  and  mortgage  to  secure  it,  for  the 
sum  of  $1,379.95,  being  the  amount  of  the  sale  bond  with  interest 
This  mortgage  covered  not  only  the  Horton  land  but  also  a  tract  of 
land  owned  by  James  Westbrook.  Oh  June  26.  1903,  Westbrook  and 
wife  executed  to  Potter  a  note  for  $1,500,  with  interest  from  date 
and  a  mortgage  on  the  same  land  to  secure  It.  On  November  9, 
1903,  Nancy  Westbrook  and  her  husband  sold  and  conveyed  the 
Horton  land  to  J.  S.  Hunt  for  $2,000,  for  which  he  executed  notes. 
These  notes  went  into  the  hands  of  Potter.  Hunt  failed  to  pay  his 
notes,  and  sold  the  land  on  November  14,  1904,  to  Oscar  Finney  for 
$2,500.  Finney  paid  Potter  the  amount  of  the  Hunt  notes  which  he 
held.  On  September  28.  1906,  Potter  h-aving  become  a  bankrupt,  this 
suit  was  brought  by  his  assignee  in  bankruptcy  against  Westbrook 
and  wife  on  the  $1,500  note  and  the  mortgage  securing  it.  West- 
brook and  wife  filed  an  answer  pleading  that  the  note  for  $1,500  and 
mortgage  securing  it,  were  given  in  renewal  of  the  note  for  $1,379.95, 
a  small  debt  which  John  Allen  Cherry  had  ag>ainst  James  West- 
brook being  included  in  the  note;  and  they  pleaded  that  the  debt 
had  been  satisfied  in  the  sale  of  the  Horton  land,  when  Finney  paid 
off  the  Hunt  notes  to  Potter.  On  the  other  hand  the  plaintiff  plead- 
ed at  the  time  the  $1,500  note  was  executed,  the  banking  house 
of  P.  J.  Potter  &  Sons,  of  which!  J.  E.  Potter  was  a  member,  held 
21  notes  against  James  V'^^estbr-^ol:  a7;gregatiig  $1500,  and  that  the 
note  for  $1,500,  was  given  to  take  up  these  21  small  notes  and  not 
in  renewal  of  the  note  for  $1,379.95.  Proof  was  taken  on  the  issuee 
thus  made  by  the  parties  and  on  final  hearing,  the  circuit  court 
entered  a  judgment  in  favor  of  the  plaintiff  on  the  note,  and  sul>- 
jected  the  land  to  its  payment.  From  this  judgment  Westbrook  and 
wife  appeal. 

The  question  raised  by  the  appeal  is  wholly  one  of  fact.  Nancy 
Westbrook  and  her  husband  James  Westbrook  by  their  testimony 
sustain  the  allegations  of  their  answer.  J.  E.  Potter  by  his  testimony 
sustains  the  allegations  of  the  plaintiff's  reply  testifying  positively 
that  the  $1,500  note  was  given  to  take  up  the  21  email  notes.  J.  M. 
Simmons,  a  member  of  the  Warren  county  bar,  testifies  that  he  was 
employed  by  J.  E.  Potter  to  draw  the  $1,500,  mortgage,  and  that  Pot- 
ter, at  that  time,  had  him  to  make  an  abstract  of  the  title  telling  him 
that  he  wanted  the  abstract  with  a  view  to  a  sale  of  the  land;  that 
when  Potter  employed  him  he  told  him  that  he  had  a  note  and  mort* 
gage  for  thirteen  hundred  and  some  odd  dollars  and  that  he  was 
golDg  to  pay  a  little  remnant  of  a  judgment  in  favor  of  John  Allen 
Cherry,  and  that  he  wanted  to  get  the  thirteen  hundred  and  some 
odd  dollars  mortgage  and  the  remnant  of  that  judgment  together  and 
get  them  all  in  one  debt;  that  he  prepared  the  abstract  and  prepared 
the  mortgage  and  note;  that  the  parties  came  to  his  office  after  the 
papers  were  prepared  and  Mrs.  Westbrook  then  said  to  him  in  the 
presence  of  Mr.  Potter,  "When  we  execute  this  $1,500  note  and  mort- 
gage, why  of  course  Mr.  Potter  will  deliver  to  me  the  thirteen  hun- 
dred and  some  odd  dollar  mortgage  and  note;"  that  he  said,  "of  course," 
and  turned  to  Mr.  Potter,  and  Mr.  Potter  said,  "Why  certainly."  He 
also  testified  that  after  the  papers  were  executed  he  said  to  Potter. 
"I  have  not  made  any  calculation  of  the  interest  on  the  mortgage 
and  note,  and  I  do  not  know  how  much  the  amount  of  the  John  Allen 
Cherry  judgment  is,  and  I  do  not  know  whether  your  $1,600  note  will 
cover  the  $1,379.95  note  and  interest  and  the  John  Allen  Cherry 
balance  on  the  judgment,  and  you  had  better  be  sure  about  that  be- 
cause I  do  not  know;"  and  that  Potter  replied  that  he  had  been  col- 
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lecting  some  rents  on  what  was  known  as  the  Horton  tract  of  land 
and  that  the  |1,500  mortgage  and  note  was  suffLcient  to  pay  the 
thirteen  hundred  dollar  mortgage  and  interest  and  the  balance  on  the 
John  Allen  Cherry  judgment;  and  that  he  was  going  to  sell  the  Hor- 
ton tract  of  land  for  Mrs.  Westbrook  to  pay  off  the  |1,500  mortgage 
and  note.    Hunt,  the  purchaser  of  the  land,  testified  to  this  state- 
ment made  to  him  by  Potter  before  his  purchase:  "He  had  told  me 
before  that  he  had  a  mortgage  for  1 1,5 00  on  the  two  places,  on  the 
place  that  he  got  and  on  the  home  place;  but  when  he  sold  out  to 
me  for  |2,000   there  would  be  something  like  $600  coming  to  Mrs. 
Westbrook."    He  also  testified  that  Potter  at  no  time  ever  mentioned 
to  him  having  any  other  mortgage  on  the  land  than  the  $1,500  mort- 
gage.   Byron   Renfrew,  also   a  member  of  the  Bowling  Green  bar. 
testified  that  he  represented  Hunt  In  his  purchase  of  the  property, 
and  Finney  in  his  purchase  from  Hunt;   that  Finney  paid  to  Potter 
$2,120,  and  he  then  makes  this  statement:   "My  recollection  is  that 
Mr.  Potter  said  that  that  wiped  out  the  Westbrook  debts  and  that 
they  would  have  to  have  a  straightening  out,  as  if  there  might  1)0 
something  coming  back  to  the  Westbrooks."  The  plaintiff  introduced  on 
his  behalf  John  Allen  Cherry,  who  testified  that  he  signed,  as  surety 
for  j€imes  Westbrook,  a  note  to  P.  J.  Potter  &  Co.,  for  $160,  dated 
November  22,  1898,  and  due  four  months  after  date;   also  a  note  for 
$70  dated  April  10,  1899,  and  due  four  months  after  date;   that  on 
July  15,  1899,  P.  J,  Potter  &  Co.,  executed  to  him  a  written  release 
from  the  $160  note,  by  reason  of  an  arrangement  between  them  i^d 
James  Westbrook  by  which  they  were  to  look  to  Westbrook  alone  for 
the  money;  and  that  when  the  $70  note  fell  due,  he  received  notloe 
of  it  and  went  to  see  Potter  with  Westbrook  and  Potter  said:  'Tliat 
note  is  settled  and  all  other  notes  you  are  on."    These  two  notes 
referred  to  by  Cherry  are  among  the  21  notes  which  Potter  testi- 
fies were  included  in  the  $1,500  note  and  mortgage,  but  It  will  be 
observed  th%t  Cherry  was  released  on  these  notes  in  the  year  1999; 
that  Mrs.  Westbrook  did  not  buy  the  Horton  land  until  two  years 
after  that;    and  that  the   $1,500  note   and  mortgage   was  executed 
some  four  years  afterward.    There  is  no  witness  in  the  case  but 
Potter  who  testifies  that  the  $1,500  note  was  given  in  the  renewal 
of  the  21  small  notee,  and  there  are  no  facts  in  the  evidence  oon- 
flrming  his  testimony.    He  does  not  deny  that  he  employed  Simmons; 
he  does  not  deny  that  Simmons  called  his  attention  to  the  fact  that 
he  had  made  no  calculation  to  see  whether  the  $1,500  note  was  large 
enough  to  cover  the  $1,300  note  and  the  Cherry  judgment.    He  does 
not  deny  Simmons'  statement  that  he  then  said  that  he  had  been 
collecting  the  rents;  and  that  he  had  collected  the  rent  is  shown  by 
other  evidence.    H^e  does  not  testify  that  he  named  to  Nancy  West- 
brook or  to  Simmons  that  the  $1,500  note  was  given  to  take  up  the 
21    small   notes.    These    21   small   notes   were   not   delivered   to   the 
Westbrooks;   they  remained  in  the  bank  and  when  the  bank  failed, 
were  included  In  Its  list  of  assets.    No  reason  Is  shown  why  Mrs. 
Westbrook  should  have  mortgaged  her  land  to  secure  the  21  small 
notes,  nor  is  it  shown  that  any  one  at  any  time  ever  proposed  to  her 
that  she  should  do  so.    She  shows  by  herself  and  by  her  daughter 
that  she  called  on  Potter  to  surrender  fo  her  the  $1,300  note  and  to 
release  the  mortgage,  •and  that  he  said  that  he  could  not  pnt  bis 
hand  on  the  note,  but  would  attend  to  It  another  day.    A  married 
woman   may   lawfully  mortgage  her   land  to   secure   her   husband's 
debts;    but   she   must  make  the   mortgage  freely   and   Intelligently. 
She  must  not  be  led  to  believe  that  she  is  securing  her  own  debt. 

vol.  88—68 
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It  is  insisted  that  the  |1,379.95  note  with  interest  and  the  balance 
of  the  Cherry  Judgment,  amounts  to  much  more  than  the  $1,500  note. 
Whether  this  is  so  or  not,  we  can  not  tell  from  the  record,  but  It 
does  appear  from  the  record  that  Potter  had  collected  the  rents  on 
the  Horton  land;  and  that  the  balance  would  be  over  |1,500  after 
subtracting  the  rents  nowhere  appears  in  the  record. 

Our  rule  is  not  to  disturb  the  chancellor's  judgment  on  the  facts 
in  cases  of  this  sort,  where  the  proof  is  conflicting,  and  on  the  whole 
evidence  the  mind  is  left  in  doubt  as  to  the  truth;  but  this  does  not 
mean  that  the  chancellor's  judgment  will  be  affirmed  on  a  question 
of  fact,  where  it  is  against  the  clear  weight  of  the  evidence.  When 
that  is  the  case  we  must  assume  either  that  the  chancellor  misunder* 
stood  the  evidence,  or  that  his  judgment  is  based  upon  some  view  of 
the  law  not  held  by  this  court.  On  the  whole  case  the  clear  weight 
of  the  evidence  is  with  the  defendant. 

Judgment  is  therefore  reversed,  with  directions  to  the  circuit  court 
to  dismiss  the  petition. 

Judge   Settle  not  sitting. 


COMMONWEALTH  v.  STANDARD  OIL  CO. 

(Filed  October  2,  1908 — T*.  be  reported.! 

1.  Penal  Action— Selling  Oil  Unsafe  for  Illuminating  Purposes — 
Pleadings — Burden  of  Proof — ^In  a  penal  action  by  the  Commonweatth 
against  the  Standard  Oil  Co.,  under  section  2209,  Kentucky  Statutes, 
for  selling  oil  that  had  been  condemned  as  '*unsafe  for  illuminating 
purposes,"  the  answer  admitted  that  certain  oil  had  been  so  con- 
demned, but  alleged  that  it  had  subsequently  been  mixed  with  other 
oil  in  a  large  tank  that  brought  the  resultant  mixture  up  to  the  re- 
quired standard,  which  answer  was  denied  by  a  reply.  Held — That 
under  the  pleadings  the  burden  was  on  the  defendant  to  show  that 
the  resultant  mixture  was  up  to  the  required  standard. 
•  2.  Same — Peremptory  Instructions — New  Trial—Failure  to  File 
Motion — Presumption — Upon  the  conclusion  of  the  evidence  for  both 
parties  the  court  directed  the  jury  to  find  the  defendant,  appellee, 
not  guilty.  No  motion  or  grounds  for  a  new  trial  was  made  or 
entered.  Held — ^As  the  answer  presented  a  good  defense,  and  the 
evidence  is  not  in  the  record,  the  court  must  presume  that  the  proof 
offered  by  defendant  in  the  lower  court  sustained  the  defense  and 
that  the  action  of  the  trial  court  was  proper. 

3.  Same — Civil  Actions — Practice — It  may  be  regarded  as  the  set- 
tled practice  that  in  civil  actions,  where  a  verdict  is  returned  in 
obedience  to  a  peremptory  instruction,  there  must  be  a  motion  and 
grounds  for  a  new  trial,  if  it  is  desired  to  have  this  court  consider 
errors  committed  during  the  progress  of  the  tria.1,  or  pass  upon  the 
correctness  of  the  ruling  of  the  lower  court  in  taking  the  case  from 
the  jury, 

Denny  P.  Smith,  N.  B.  Hays,  C.  H.  Morris,  Jas.  Breathitt  and  T.  B. 
Blakey  for  appellant. 

Humphrey  &  Humphrey  and  L.  R.  Yeaman  for  appellee. 

Appeal  from  Christian   Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,   affirming. 

This  penal  action  was  instituted  in  the  name  of  the  Common- 
-vvealth  against  the  Standard  Oil  Company  for  a  violation  of  section 
2209,  of  the  Kentucky  Statutes,  providing  that: 
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"If  any  person  or  persons  in  this  State  shall  sell,  or  offer  to  sell, 
to  be  consumed  or  used  in  this  State,  for  illuminating  purposes,  any 
ot  the  oils  or  fluids  specified  in  section  2202,  that  will  ignite  or  perma- 
nently burn  at  a  temperature  less  than  130  degrees  Fahrenheit,  or 
shall  sell  or  offer  for  sale,  to  be  consumed  in  this  State  for  illuminat- 
ing purposes,  any  of  the  oils  and  fluids  aforesaid,  which  have  been 
condemned  by  an  authorized  inspector  of  this  State,  and  the  bar- 
rels, casks  or  packages  containing  the  same  been  branded  or  marked 
by  him  'unsafe  for  illuminating  purposes,'  tne  person  or  persons  so 
offending  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction,  be 
punished  by  a  fine  not  exceeding  one  hundred  dollars,  and  the  oils 
and  fluids  be  forfeited  and  sold,  and  the  proceeds  go  to  the  State." 

The  petition  charged  in  substance  that  the  appellee  company  did 
offer  for  sale  about  eight  thousand  gallons  of  oil,  a  product  of  coal, 
petroleum  or  other  bituminous  substance  for  illuminating  pur- 
poses, which  oil  might  be  used  for  illuminating  purposes. 
That  the  oil  so  offered  for  sale  had  then  and  there  and  previous  to 
the  offer  for  sale,  been  tested,  examined  and  condemned  as  unsafe 
for  illuminating  purposes,  and  the  cask  or  tank  containing  the  oil 
had  been  marked  or  branded  "unsafe  for  illuminating  purposes"  by 
a  duly  appointed  and  authorized  inspector,  who  found  that  it  would 
and  did  ignite  and  permanently,  bum  at  125  degrees  Fahrenheit. 

The  appellee,  in  the  first  paragraph  of  its  answer,  traversed  All 
the  material  averments  of  the  petition.  In  the  second  paragraph 
it  set  out  the  following  facts: 

"Further  answering,  defendant  states  that  the  facts  concerning  the 
eight  thousand  gallons  of  oil  referred  to  in  the  petition  herein  are 
as  follows:  Said  oil  was  shipped  and  delivered  to  this  defendant  at 
Cadiz.  Ky.,  and  was  there  condemned  and  marked  'unsafe  for  illumi- 
nating purposes'  by  John  S.  Lawrence,  an  inspector.  Thereafter,  at 
the  request  of  the  defendant,  C.  O.  Prowse,  an  inspector  located  at 
Hopkinsville  went  to  Cadiz  and  in  conjunction  with  Lawrence  re- 
inspected  and  retested  said  oil,  and  reported  to  this  defendant  that 
said  oil  would  ignite  and  permanently  burn  at  a  temperature  slightly 
less  than  130  degrees  Fahrenheit.  Thereupon  this  defendant  shipped 
said  oil  from  Cadiz  to  Hopkinsville,  where  it  caused  said  oil  to  be 
pumped  into  a  large  storage  tank  owned  by  this  defendant  and  con- 
taining a  large  quantity  of  oil  which  would  not  ignite  or  permanently 
burn  at  a  less  temperature  than  several  degrees  above  130  degrees 
Fahrenheit.  After  said  eight  thousand  gallons  of  oil,  which  had  been 
condemned  as  aforesaid,  had  been  pumped  into  and  mixed  with  this 
large  quantity  of  oil  in  this  large  tank,  the  resultant  mixture  was  inspect- 
ed and  tested  by  said  C.  O.  Prowse,  an  authorized  inspector  of  this  State, 
and  said  Prowse  found  and  notified  this  defendant,  and  it  is  true, 
that  the  oil  composing  said  mixture  would  not  ignite  and  permanently 
burn  at  a  temperature  less  than  130  degrees  Fahrenheit.  Defend- 
ant further  says  that  none  of  said  eight  thousand  gallons  of  oil  which 
had  been  condemned  as  aforesaid  was  sold  or  offered  for  sale  by  this 
defendant  before  it  was  pumped  Into  said  storage  tank,  and  mixed 
with  the  oil  contained  therein  and  became  a  component  part  of  the 
resultant  mixture." 

In  a  reply  the  plaintiff  denied  that  the  resultant  mixture  in  the 
large  tank  in  Hopkinsville  would  not  ignite  or  permanently  burn  at 
less  that  130  degrees  Fahrenheit  after  the  said  eight  thousand  gal- 
lons of  condemned  oil  was  pumped  into  the  said  large  tank,  as  al- 
leged in  defendant's  answer. 

Upon  the  conclusion  of  the  evidence  for  both  parties,  the  court 
directed  the  jury  to  find  the  appellee  not  guilty.  No  motion  or 
grounds  for  a  new  trial  was  made  or  entered.     With  the  record  in 
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this  condition,  the  point  is  made  for  appellee  that  we  cannot  con- 
sider the  bill  of  evidence,  and  that  the  case  must  be  determined 
on  the  sufficiency  of  the  pleadings  alone  to  support  Uie  Judgment 
entered  on  the  verdict.  This  question  of  practice,  under  the  decis- 
ions of  this  court,  must  be  ruled  favorably  to  appellee's  contention. 
Under  section  11,  of  the  Criminal  Code,  proceedings  in  penal  actions 
are  regulated  by  the  Code  of  Practice  in  civil  actions;  so  that  the 
question  must  be  adjudged  as  if  this  were  a  purely  civil  action^ 
There  is  no  statute  treating  particularly  of  this  subject,  but  this 
court,  in  more  than  one  decision,  has  held  that,  in  civil  actions.  In 
the  absence  of  a  motion  and  grounds  for  a  new  trial,  there  is  nothing 
before  this  court  except  the  question  whether  or  not  the  pleadings 
are  sufficient  to  support  the  Judgment  appealed  from.  (L.  &  N.  R. 
R.  Co.  V.  Commonwealth,  92  Ky.,  114;  Kistler  v.  Slaughter,  20  Ky. 
Law  Rep.,  1937.)  There  is  an  intimation  to  the  contrary  in  Meachem 
V.  L.  &  N.  R.  R.  Co.,  20  Ky.  Law  Rep.,  112,  but  this  must  be  regarded 
in  conflict  with  the  better  considered  opinions  in  the  other  cases. 
So  that,  it  may  be  regarded  as  the  settled  practice  that  in  civil 
actions  where  a  verdict  is  returned  in  obedience  to  a  peremptory  in- 
struction, there  must  be  a  motion  and  grounds  for  a  new  trial  if 
it  is  desired  to  have  this  court  consider  errors  committed  during 
the  progress  of  the  trial,  or  pass  upon  the  correctness  of  the  ruling 
of  the  lower  court  in  taking  the  case*  from  the  Jury. 

This  leaves  to  be  considered  only  the  question  whether  or  not  the 
pleadings  alone  supported  the  judgment.    The  petition  stated  a  good 
cause  of  action   for  the   Commonwealth,  and  the   second  paragraph 
of   the   answer   presented    a  good   affirmative    defense.    The   statute 
prohibits  the  selling  or  offering  for  sale  oil  that  will  ignite  or  per- 
manently  burn  at  a   temperature   less   than    130   Fahrenheit,   or   oil 
that  has   been   condemned  by  an  authorized  inspector   and  branded 
"unsafe    for    illuminating   purposes."    But    it   does   not   prohibit   the 
owner  of  oil  that  has  been  found  to  be  below  the  test,  or  that  has 
been    condemned,    from    mixing   it   before   it   is    sold    or   offered    for 
sale  with  other  oil,  thereby  bringing  the  entire  quantity  up  to  the 
statutory  test.    In   this   particular,   the   appellee   company   after   the 
8,000  gallons  of  oil  had   been  condemned  and  branded  "unsafe  for 
illuminating   purposes,"  had   the   right  to   pump   the   condemned  oil 
into  a  larger  tank  in  which  there  was  other  oil,  and  then  sell  and 
offer  for  sale  the  resultant  mixture,  provided  the  whole  of  it  was 
up  to  the  legal   standard.    But,   when  the  appellee   company  in  ita 
answer  admitted  that  it  placed  the  condemned  oil  in  a  larger  tank 
with  other  oil  and  by  failing  to  deny  that  it  sold  the  resultant  mix- 
ture, admitted  that  it  did  so,  it  assumed  the  burden  of  proving  that 
the  oil  in  the  large  tank,  after  the  condemned  oil  had  been  pumped 
into  it,  was  up  to  the  standard  required  by  law,  as  this  averment 
was  denied  by  the  reply.    It  is  the  general  rule  that  in  prosecutions, 
whether  by  indictment  or  penal  actions,  the  burden  of  proving  the 
guilt  of  the   accused,   and   every  fact  necessary  to   establish   it.   Is 
on  the  Commonwealth;  and  this  practice  would  be  applicable  to  this 
case  if  the  appellee  had  contented  itself,  as  it  might  have  done,  with 
entering  a  plea  of  not  guilty  or  standing  on  the  first  paragraph  of 
its  answer  which  was  in  effect  a  plea  of  not  guilty.    Under  a  plea  of 
not  guilty,  which  in  law  would  amount  to  a  traverse  of  every  material 
averment  of  the  petition,  a  conviction  could  not  be  had  unless  the 
appellee  was  proven  to  be  guilty  beyond  a  reasonable  doubt,  of  the 
offense  charged.    But  it  did  not  content  itself  with  entering  a  plea 
of  not  guilty  and  resting  its  case  upon  this  defense.     It  filed,  as  it 
had  the  right  to  do,  an  answer,  setting  up  an  affirmative  defense,  and 
having  done  so,  its  defense  must  be  adjudged  by  the  averments  of 
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the  pleading  and  the  rules  of  practice  applicable  to  pleadings  in 
civil  actions.  (L.  &  N.  R.  R.  Co.  v.  Commonwealth,  23  Ky.  Law 
Rep.,  1900.) 

The  answer  set  up  a  defense  that  was  more  than  a  traverse  of  the 
allegations  of  the  petition,  and  involved  new  matter  entirely  sepa- 
rate from  and  independent  of  the  original  transaction,  upon  which 
the  Commonwealth  sought  to  recover. 

In  the  second  paragraph,  the  answer  admitted  that  the  oil  men- 
tioned in  the  petition  was  below  the  standard  sind  had  been  condemn- 
ed as  "unsafe  for  illuminating  purposes;"  and  that  for  the  purpose 
of  bringing  this  oil  up  to  the  standard  it  put  it  in  a  tank  In  W*hicli 
there  was  other  oil  above  the  standard,  the  result  being  that  the 
whole  body  of  oil  was  above  the  legal  test;  and  that  after  mixing 
the  oils,  it  sold  the  resultant  mixture.  This  plea,  although  it  denied 
the  sale  of  any  part  of  the  8,000  gallons  before  the  mixture,  was  in 
the  nature  of  a  plea  of  confession  and  avoidance.  It  put  into  the 
case  a  distinct  and  affirmative  defense,  upon  which  It  rested  its 
right  to  a  verdict  of  acquittal.  Under  this  defense,  It  was  not  neces- 
sary that  the  Commonwealth  should  prove  that  the  oil  mentioned  in 
the  petition  would  ignite  or  permanently  bum  at  a  temperature  less 
than  130  degrees  Fahrenheit,  or  that  it  had  been  branded  "unsafe  for  il- 
luminating purposes,"  because  these  two  material  facts  were  admit-, 
ted.  Nor  was  it  necessary  that  the  Commonwealth  should  prove 
that  a  part  of  the  condemned  oil  had  been  sold  or  offered  for  sale, 
as  the  answer  admitted  that  it  had  been  after  it  was  mixed  with  the 
other  oil.  So  that,  there  was  only  left  open  by  the  pleadings  the 
single  question  of  fact,  whether  or  not  the  oil  in  the  large  tank,  after 
the  condemned  oil  had  been  mixed  with  it,  was  up  to  the  standard. 
The  appellee  affirmed  that  it  was,  and  the  Commonwealth  denied 
it.  Therefore,  the  burden  of  proving  this  fact  was  upon  the  ap- 
pellee. If  no  evidence  had  been  introduced  and  the  case  had  been 
submitted  on  the  pleadings  alone.  Judgment  should  have  gone  for 
the  Commonwealth.  There  are  exceptions  to  the  general  rule  that 
places  upon  the  Commonwealth  the  burden  of  proof  as  to  every  ele- 
ment of  the  offense  necessary  to  constitute  the  guilt  of  the  accused. 
These  exceptions  are  generally  recognized,  and  are  well  stated  In 
an  article  on  Criminal  Law,  by  authors  of  established  reputation.  In 
12  Cyc,  page  380,  where  it  is  said: 

"Although  the  burden  of  proof  is  on  the  prosecution,  even  as  to 
negative  matters,  such  as  the  absence  of  self-defense,  the  want  of 
sufficient  provocation,  and  the  like,  yet,  by  the  weight  of  authority,  as 
<o  c'istinct  and  euhsHantial  matters  of  defense  consisting  of  facts 
eitlier  of  justiflcatlon  or  excuse,  or  of  exemi'^tion  from  criminal  lia- 
bility, which  a  p  v.  holly  disconnected  from  the  body  of  'h(»  pani- 
ciilar  ofl'enae  cliargfd,  and  constitute  distinct  affirmative  matter, 
the  burden  of  i^ctn  is  on  the  defendant,  unless  ihe  fact  n^lied  ui)on 
otherwise  appears  in  evidence  to  such  an  extent  as  to  create  a  reason- 
able doubt  of  guilt."  (State  of  Kansas  v.  Wilson,  52  L.  R.  A.,  679; 
State  of  Connecticut  v.  Schweitzer,  6  L.  R.  A.,  125.) 

The  principle  announced  in  these  authorities  is  uniformly  applied 
In  this  State  in  prosecutions  against  persons  for  selling  liquor  wirh- 
out  license,  when  the  accused  rests  his  defense  upon  the  fact  that 
he  had  a  license.  (Haskill  v.  Commonwealth,  3  B.  Mon.,  342;  Orme 
V.  Commonwealth,  21  Ky.  Law  Rep.,  1412,  as  well  as  in  other  lik« 
cases.)  And  is  well  illustrated  by  the  practice  in  prosecutions  for 
murder  where  the  defendant  relies  upon  the  plea  of  in- 
sanity, thereby  assuming  the  burden  upon  this  issue.  The  defend- 
ant may,  in  many  statutory  misdemeanors,  by  relying  upon  a  distinct 
affirmative  defense,  relieve  the  Commonwealth  of  the  necessity  of 
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proving  all  the  facts  necessary  to  constitute  his  guilt.  This  is  parti 
cularly  true  in  prosecutions  hy  penal  actions  where  the  defendant 
may  set  up  his  defense  in  a  written  pleading.  In  tlie  case  before 
us,  when  the  defendant  company  admitted  that  the  oil  was  below 
the  statutory  test,  and  placed  its  defense  upon  the  ground  that  by 
mixing  it  with  other  oils  it  cured  the  quality,  the  burden  of  estab- 
lishing this,  the  only  issuable  fact  left  open  was  upon  it.  As  the 
answer  presented  a  good  defense,  and  the  evidence  is  not  in  the 
record,  we  must  presume  that  the  proof  oifered  by  defendant  in  the 
lower  court  fully  sustained  its  affirmative  defense,  and  that  the 
action  of  the  trial  judge  in  giving  the  peremptory  instruction  was 
proper.  If  the  answer  had  not  presented  a  good  defense,  then  it 
would  not  support  the  Judgment  In  favor  of  appellee,  and  on  t&e 
pleadings  alone  a  reversal  would  follow. 
The  judgment  must  be  affirmed. 


LOWE,  &c.  V.  COMMONWEALTH. 
(Filed  October  2,  1908— To  be  reported.) 

1.  Bonds  to  Keep  the  Peace — Strikers — Threatening  Violence  to 
Persons  and  Property — ^Warrant  by  Magistrate — Trial  by  Circuit 
Judge — Where  strikers  are  threatening  to  do  violence  to  the  employes 
and  to  destroy  the  property  of  a  corporation,  they  may  be  arrested 
on  a  peace  warrant,  properly  sworn  out  before  a  magistrate,  and 
where  the  circuit  court  is  in  session  tne  officer  making  the  arrest 
may  deliver  the  prisoners  to  the  judge  of  the  circuit  court  for  trial 
on  the  warrant,  who  may  hear  the  evidence  and  determine  whether 
cr  not  they  shall  be  put  under  bond  to  keep  fhe  peace,  and,  on  their 
failure  to  give  such  bond,  may  commit  them  to  jail. 

2.  Same — Failure  to  Execute  Bond — Commitment  to  Jail — ^Right  of 
Appeal — There  is  no  statutory  authority  authorizing  an  appeal  from 
an  order  of  a  circuit  judge  committing  one  to  jail  under  a  peace  war- 
rant, ui^on  his  failure  to  execute  the  bond  fixed  by  the  judge  as  re- 
quired by  the  statute. 

Weller  &  Points  for  appellants. 

J  as.  Breathitt  and  Tom  B.  McGregor  for  appellee. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Judge  Lassing,  dismissing  appeal. 

Appellant  and  nine  others  were  arrested  on  a  warrant  which  was 
Issued  by  a  justice  of  the  peace  of  Bell  county,  charged  with  having 
threatened  to  do  violence  to  certain  persons  in  the  employ  of  the 
Wallsend  Coal  &  Coke  Company,  and  to  destroy  the  property  of  said 
company.  Circuit  court  being  in  session,  the  officer  making  the  ar- 
rest, instead  of  returning  the  warrant  to  the  magistrate  who  issued 
It.  delivered  It  and  the  prisoners -to  the  Judge  of  the  circuit  court 
Appellant  and  his  associates  objected  to  the  jurisdiction  of  the  court, 
and  moved  to  dismiss  the  warrant  on  that  ground.  This  motion 
was  overruled.  They  then  filed  a  demurrer  to  the  warrant  and 
the  affidavit  upon  which  it  was  based.  This  was  likewise  overruled. 
They  each  thereupon  demanded  a  separate  trial  which  was  also 
overruled. 

It  appears  that  a  strike  had  been  on  at  the  mines  of  tlie  Wallsend 
Coal  &  Coke  Company  from  sometime  in  May  until  September,  the 
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date  of  the  issuing  of  this  warrant,  in  which  some  125  miners  were 
involved.  The  evidence  brought  out  during  the  hearing  before  the 
circuit  Judge  showed  that  much  lawlessness  had  existed  in  and 
around  the  camp  during  the  time  covered  by  this  strike.  That  the 
union  men  had  done  all  that  they  could  do  to  induce  other  miners 
to  cease  work  at  the  mines,  and  to  prevent  newcomers  from  enter- 
ing the  mines.  Much  shooting  was  done  at  night;  property  of  the 
company  along  the  railroad  lines  was  patroled  by  union  men;  houses 
belonging  to  the  company  were  burned  under  suspicious  circum- 
stances; foreign  miners  were,  at  times,  driven  from  their  homes, 
and  terrified  by  shots  at  night,  and  threats  were  shown  to  have  been 
made  against  the  lives  of  several  persons  who  were  opposed  to  and 
not  in  sympathy  with  the  union  miners. 

After  hearing  all  of  the  evidence  for  and  against  those  charged 
in  the  warrant,  the  judge  dismissed  all  of  them  save  appellants 
Richard  Lowe,  Robert  France,  Harve  McDonald  and  Dd  Jaggers, 
whom  it  appears  were  the  principal  offenders,  according  to  the  proof 
offered.  He  fixed  the  bond  of  each  of  these  at  $1,000,  save  Robert 
France,  whose  bond  was  fixed  at  $2,500,  conditioned  that  they  each 
should  keep  the  peace  for  a  period  of  twelve  months,  and  directed 
that  the  bonds  be  executed  forth witn,  or  the  defendants  placed  In 
Jail  in  the  custody  of  the  Jailer.  Thereupon  Robert  BYance,  J.  H. 
McDonald  nnd  Richard  Lowe  executed  bond  and  were  released  from 
custody.  The  defendant  Ed  Jaggers  was  committed  to  jail  for  three 
months,  or  until  he  executed  bond.  They  each  thereupon  filed  a 
motion  for  a  new  trial,  upon  the  foUowing  grounds: 

First.  Because  the  finding  of  the  court  is  not  sustained  by  the 
evidence,  and  is  not  supported  by  any  evidence. 

Second.  Because  the  finding  of  the  court  is  contrary  to  law;   and. 

Third.  Because  the  court  erred  in  refusing  to  quash  the  warrant 
and  affidavit  upon  which  the  prosecution  was  based.  The  court,  upon 
considering  th^  motirn.  overruled  same,  and  refused  to  grant  the 
defendants,  cr  either  of  them,  a  new  trial,  and  they  prosecute  this 
appeal.  The  bond  of  Ed  Jaggers  was  reduced  to  $500  and  he  exe- 
cuted  same  on  the  14th  of  September,  the  same  day  upon  which  the 
motion  for  a  new  trial  was  overruled. 

The  circumstances  and  conditions  under  which  peace  bonds  may 
be  required  in  this  State  are  regulated  by  sections  382  to  393,  in- 
clusive, of  the  Criminal  Code.  Section  382  makes  it  the  duty  of  the 
magistrate  to  issue  a  warrant  for  the  arrest  of  the  offending  person, 
when  an  affidavit  is  filed  to  the  effect  that  another  person  has 
threatened  to  commit  an  offense  against  his  person  or  property, 
or  where  the  conduct  of  the  accused  in  the  presence  of  the  court 
is  such  as  to  lead  him  to  believe  that  one  person  is  about  to  com- 
mit an  offense  against  the  person  or  property  of  another,  and  in  the 
latter  case  the  court  may  verbally  order  the  arrest  of  the  person 
so  offending.  (Section  383.)  Dpon  being  taken  into  custody,  either 
under  oral  direction  or  on  warrant,  section  384  makes  it  the  duty 
of  the  magistrate  or  court  to:  "Hear  the  evidence  which  may  be 
produced  on  either  side;  and  if  satisfied  thai  there  are  reasonable 
grounds  for  apprehending  that  the  defendant  will  commit  an  offense 
against  the  person  or  property  of  another,  or  will  commit  violence 
endangering  human  life,  or  an  offense  amounting  to  felony,  may  re- 
quire of  him  surety  to  keep  the  peace,  or  for  his  good  behavior,  in 
a  sum  not  exceeding  five  thousand  dollars,  if  human  life  be  en- 
dangered, or  one  thousand  dollars  in  other  cases;  and  in  default 
of  giving  such  surety,  may  commit  the  defendant  to  jail,  for  a  period 
not  exceeding  three  months,  unless  he  shall,  in  the  meantime,  give 
such  surety." 
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By  section  385  it  is  made  the  duty  of  the  magistrate,  if  in  his 
opinion  the  evidence  Justifies  holding  the  accused,  to  take  a  hbnd  for 
his  good  behavior,  until  the  defendant  shall  appear  before  the  cir- 
cuit court  of  the  county  on  the  first  day  of  its  next  term,  and  the 
bond  so  taken  shall  be  returned  to  the  circuit  court  of  the  county 
(386.)  Section  387  directs  how  the  trial  shall  be  conducted  In  the 
circuit  court. 

Appellants'  principal  complaint  is  that  when  arrested  they  were 
taken  before  'a  circuit  Judge,  (the  circuit  court  then  being  in  ses- 
aion)  rather  than  before  the  magistrate  who  Issued  the  warrant. 
Had  they  been  taken  before  the  magistrate  he  could  not  have  tried 
the  case  further  than  to  ascertain  whether  or  not  the  accused  should 
be  held  over  to  the  circuit  court,  and  if,  in  his  Judgment,  they  should 
he  would  have  required  bond  for  their  appearance  in  the  circuit  court 
on  the  first  day  of  its  next  term  for  trial.  Had  he  been  of  the  opin- 
ion that  the  charge  In  the  affidavit  had  not  been  substantially  sus- 
tained he  would,  of  course,  have  discharged  them  from  custody.  The 
circuit  court  being  in  session,  we  are  of  opinion  that  no  subst&ntial 
rights  of  the  accused  were  violated  by  having  them  surrendered  up 
to  the  custody  of  the  circuit  court  upon  being  arrested.  It  waa 
within  the  power  of  the  circuit  court  to  try  the  charge  against  them, 
and.  from  the  evidence  offered  by  the  complainant  and  such  as  ac- 
cused had  to  offer  in  their  behalf,  determine  whether  or  not  they 
should  be  put  under  bond  to  keep  the  peace. 

Appellants  do  not  complain  that  they  were  not  given  ample  op- 
portunity to  procure  their  witnesses,  and  present  their  defense,  but 
there  was  no  evidence  which  warranted  the  Judge  in  holding  them. 
The  conclusion  which  we  have  reached  in  the  case  renders  it  un- 
necessary to  go  into  the  merits  of  the  case,  but  in  Justice  to  the  cir- 
cuit Judge  it  may  be  said  that,  while  there  is  a  sharp  conflict  be- 
tween the  testimony  offered  by  the  complainant  and  that  intro- 
duced by  appellants,  still  there  was  evidence  which  tended  to  show 
that  appellants  were  very  active  in  promoting  the  interest  of  the 
union  men  in  the  prosecution  of  their  strike,  and  had,  at  times, 
been  guilty  of  acts  calculated  to  precipitate  serious  difficulties  and 
endanger  both  life  and  property;  under  such  circumstances  the  Judge 
was  entirely  Justified  in  requiring  of  them  a  bond  to  keep  the  peace. 

The  real  question  in  this  case  is,  have  appellants  any  right  of  ap- 
peal? 

In  the  sections  of  the  Code  regulating  proceedings  of  this  char- 
acter, no  provision  is  made  for  an  appeal  from  the  finding  and  Judg- 
ment of  the  circuit  Judge,  and,  if  an  appeal  lies,  the  authority  tnere- 
tor  must  be  found  in  those  provisions  of  the  Code  regulating  appeals 
in  civil  or  criminal  cases.  Clearly  such  a  right  does  not  fall  within 
the  provisions  of  the  Code  regulating  appeals  in  civil  cases;  the  pro- 
visions regulating  appeals  in  criminal  cases  of  the  class  under  which 
this  case  must  fall,  to-wit:   section  347,  is  as  follows: 

"The  Court  of  Appeals  shall  have  appellate  Jurisdiction  in  penal 
actions  and  prosecutions  for  misdemeanors,  in  the  following  cases 
only,  viz:  if  the  Judgment  should  be  for  a  fine  exceeding  fifty  dol- 
lars, or  for  imprisonment  exceeding  thirty  days;  or,  if  the  Judgment 
be  for  the  defendant,  in  cases  in  which  a  fine  exceeding  fifty  dol- 
lars, or  confinement  exceeding  thirty  days,  might  have  been  in- 
flicted." 

The  order  of  the  circuit  Judge  is  not  that  i^pellants  pay  a  fine, 
nor  is  it  for  imprisonment,  nor  fine  and  imprisonment,  but  it  Is 
simply  to  the  effect  that  they  shall  give  bond,  conditioned  for  their 
^ood  behavior  in  general  and  toward  the  complainant  witness  and 
his  company  in  particular,  during  a  stated  time,  named  in  the  order, 
and  not  exceeding  one  year. 
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This  exact  question  has  not  heretofore  been  before  us,  although 
in  the  case  of  Commonwealth  v.  Oldham,  31  Ky.,  466,  it  was  held 
that  where  a  party  had  been  arrested  on  a  bench  warrant  and  im- 
properly discharged,  the  Commonwealth  had  no  right  of  appeal. 
And,  in  the  case  of  State  v.  Long,  18  Ind.,  438,  the  same  doctrine 
was  announced.  In  the  case  of  State  v.  Lyon,  93  N.  C,  576,  it  was 
held  that  there  was  no  appeal  from  the  action  of  the  officer  requir- 
ing a  party  to  give  security  to  keep  the  peace,  "for,"  says  the  court: 

"The  nature  of  the  purpose  to  be  subserved  suggests  and  requires 
that  the  action  of  the  officer  requiring  such  security  of  a  party  must 
be  conclusive  and  not  subject  to  the  right  of  appeal  ordinarily. 
An  appeal,  in  the  absence  of  any  statutory  regulation  to  the  con- 
trary, would  vacate  the  order  requiring  security  to  keep  the  peace, 
and  the  persons  from  whom  danger  is  apprehended,  might,  without 
such  restraint,  commit  the  offense   pending  the  appeal." 

And,  in  the  case  of  State  v.  Locust,  63  N.  C,  574,  it  was  held  that 
generally  there  was  no  appeal  from  the  action  of  the  Justice  of  the 
peace  in  requiring  a  bond  to  keep  the  peace.  There  is  much  good 
sense  and  reason  for  such  a  rule. 

Proceedings  of  this  character  are  instituted  for  the  purpose  of 
preventing  crimes  or  violations  of  the  law  of  a  serious  nature,  and, 
by  requiring  the  one  who  is  threatening  to  violate  the  law  to  give 
security  to  the  effect  that  he  will  behave  himself  and  not  do  so,  the 
good  of  society  is  promoted  and  the  peace  and  quiet  of  the  neighbor- 
hood is,  in  a  measure,  assured,  so  far  as  the  parties  complainant 
and  accused  are  concerned.  Nothing  is  exacted  of  the  one  required 
to  give  bond  further  than  what  the  law  expects  every  good  citizen 
CO  do  without  being  coerced.  The  Code  provisions  undertake  to 
deal  with  the  subject  in  detail,  defining  the  mode  of  procedure  with 
much  particularity,  and  yet,  no  provision  Is  made  therein  for  an 
appeal  from  the  finding  of  the  circuit  Judge.  Whether  the  law- 
makers failed  to  make  such  a  provision  because  they  intended  that 
ultimate  power  should  be  rested  with  the  circuit  judge,  or,  whether 
they  regarded  any  order  which  he  might  make  as  an  Interlocutory 
one  and  not  a  final  order,  and  therefore,  not  subject  to  appeal,  we 
do  not  know,  but  certain  it  is  that  there  is  no  statutory  authority 
in  this  State  authorizing  an  appeal.  The  order  of  the  court  is  not 
final,  for  the  Judge  has  control  over  it  during  its  legal  existence,  to- 
wit;   the  time  the  bond  has  to  run. 

For  the  reasons  given  the  appeal  is  dismissed. 


ROBERTS,  &c.  V.  CHENOWETH,  &c. 
(Filed  October  2,  1908— Not  to  be  reported.) 

1.  Wills— Construction  of — Where  a  will  provided  for  whatever  re- 
sidue might  be  left  after  paying  specific  legacies,  by  directing  that 
such  residue  should  be  distributed  among  legatees  to  whom  specific 
sums  of  money  had  been  given,  it  was  not  intended  that  persons 
to  whom  mementoes  were  given  should  share  in  the  residue,  or  that 
persons  to  whom  land  was  given  should  share  in  it,  the  purpose  of 
the  testator  was  plainly  indicated  that  only  those  should  share  in 
the  residue  who  were  given  specified  sums  of  money. 

2.  Same — Meaning  of  Words  and  Phrases — Unless  it  is  plain  that 
certain  words  mentioned  in  section  467,  Kentucky  Statutes,  were  not 
intended  to  mean  the  same  thing,  it  is  fair  to  apply  to  the  construc- 
tion of  wills,  the  rule  laid  down  in  that  statute. 
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3.  Same — ^The  Methodist  chnrch  being  one  of  the  legatees  named 
In  the  will,  and  not  being  excluded  from  sharing  in  any  residue  of 
the  estate,  is  placed  upon  the  same  footing  as  the  other  legatees. 

W.  D.  Nicholas.  N.  J.  Hartly  and  Shelby  &  Shelby  for  appellanU. 

Butler  Southgate  and  E.  S.  Hutchison  for  appellees. 

Appeal  from  Fayette  Circuit  Court. 

Opinion  of  the  couft  by  Judge  Carroll,  affirming. 

This  litigation  involves  the  construction  of  certain  clauses  In  the 
will  of  Mrs.  Scota  Inskeep  Chenoweth.  Mrs.  Chenoweth  was  a  lady 
of  large  estate,  and  in  her  will  there  are  numerous  distinct  items 
disposing  of  it.  The  fourth,  sixty-first  and  sixty-second  clauses  are 
the  only  ones  particularly  involved.    They  read  as   follows: 

"4.  I  bequeath  and  devise  all  the  right,  title  and  Interest  of  which 
I  may  die  seized  in  and  to  my  grandfather,  Silas  Roberts',  estate, 
also  all  my  interest  of  which  I  may  die  seized  in  and  to  my  uncle, 
John  Roberts',  estate  and  in  addition  thereto  .twenty  thousand  (|20,- 
000)  dtfllars  out  of  the  balance  of  my  estate,  to  my  beloved  aunts. 
Miss  Di  Roberts  and  Mrs.  Louisa  L.  Lackey,  both  of  Xenia,  Ohio, 
to  be  equally  divided  between  them  share  and  share  alike. 

"61.  I  devise  and  bequeath  the  residue  of  my  estate  up  to  ten 
thousand  ($10,000)  dollars  unto  the  trustees  of  the  Hill  street 
Methodist  Episcopal  Church,  Soutn,  to  be  used  by  them  in  buying 
additional  property  adjoining  said  church  building  or  in  erecting  a 
new  stone  church  building  in  place  of  the  present  church,  upon  this 
condition,  however;  provided  the  congregation  of  said  church,  the 
church  extension  fund  and  conference  will  raise  twenty-five  thousand 
($25,000)  dollars  to  complete  and  furnish  said  new  building  within 
two  years  after  my  death,  and  provided  said  new  churcn.  when  com- 
plete and  furnished,  can  be  turned  over  to  the  congregation  free  from 
debt;  otherwise  this  legacy  shall  fail  and  become  null  and  void. 

"62.  In  the  event  any  legatee  herein  mentioned  dies  before  I  die, 
the  legacy  devised  to  such  a  one  shall  pass  to  my  residuary  estate 
and  all  the  balance  and  residue  of  my  estate  I  devise  to  all  my  lega- 
tees above  named  ratably  and  in  proportion  their  respective  legacies 
bear  to  the  sum  total  of  all  said  legacies." 

In  clauses  8,  9,  10,  11,  12,  13,  15,  16,  17,  18,  19,  20,  22,  25,  26,  27, 
29,  30,  31,  42,  43,  44,  45,  46,  47,  48,  49,  50,  51,  52,  53,  54.  55.  56,  5T, 
58,  59  and  60,  she  made  bequests  of  money  also  ranging  from  one 
hundred  dollars,  to  seven  thousand  dollars,  to  different  persons  and  to 
various    charitable,    educational    and    benevolent    institutions. 

In  clauses  5,  6,  7,  14,  21,  24,  28,  33  and  35,  she  bequeathed  to  sun- 
dry individuals  specified  sums  of  money,  and  to  each  of  them  in  ad- 
dition to  the  money,  articles  of  jewelry,  household  furniture,  table- 
ware and  other  personal  property. 

In  clauses  23,  82,  34,  37,  38,  39,  40  and  41,  she  bequeathed  to  other 
persons  specified  articles  of  personal  property. 

After  all  of  the  bequests  of  money,  and  the  various  articles  of  per- 
sonal property  had  been  given  to  the  respective  legatees,  there  re- 
mained of  her  estate  a  large  sum  of  money,  which  passed  under  the 
sixty-second  clause  of  her  will. 

The  questions  to  be  considered  are  whether  or  not  the  beneficiaries 
of  this  residue  are  limited  to  the  persons  to  whom  specified  sums 
of  money  were  given;  and  whether  the  Hill  street  Methodist  Elpis- 
copal  Church  is  entitled  to  receive  any  part  of  the  residue  upon  the 
ten  thousand  dollars  given  to  it  in  clause  sixty-one.  To  put  It  in  a 
simpler  form.  Miss  Di  Roberts  and  Mrs.  Louisa  R.  Lackey  contend 
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that  they  are  entitled  to  receive  a  proportionate  part  of  the  residue, 
not  only  on  the  $20,000,  given  to  them,  but  also  on  the  value  of  the 
land  devised.  This,  the  other  legatees  deny,  and  insist  that  these 
ladies  are  only  entitled  to  share  in  the  residue  to  the  extent  of  $20,- 
000.  The  Hill  Street  Methodist  Episcopal  Church  contends  that  it 
is  entitled  to  a  proportionate  part  of  the  residue  on  the  $10,000  given 
to  it;  while  the  other  legatees  insist  that  it  is  not  entitled  to  any  part 
of  the  residue. 

The  lower  court  adjudged  that  Miss  Di  Roberts  and  Mrs.  Louisa 
R.  Liackey  were  entitled  to  participate  in  the  residue  only  In  pro- 
portion to  the  pecuniary  legacy  of  $20,000  given  to  them,  and  that 
the  value  of  the  real  estate  devised  to  them  was  not  to  be  considered 
in  determining  their  proportion  of  the  residuum;  and  further.  Held — 
That  the  trustees  of  the  Hill  Street  Methodist  Episcopal  Church  were, 
entitled  to  participate  in  the  .residue  in  proportion  to  the  amount  be- 
queathed to  them  in  clause  sixty-one. 

In  the  briefs  of  counsel  for  appellants,  it  is  argued  that  tne 
legatees  to  whom  specified  articles  of  personal  property  alone  were 
given  are  entitled  to  participate  in  the  distribution  of  the  residue 
in  proportion  to  the  value  of  the  respective  articles  received  by  them. 
But  we  do  not  understand  from  the  record  that  these  legatees  are 
complaining  of  the  judgment.  The  only  persons  who  excepted  to 
the  judgment  are  Miss  Di  Roberts  and  Mrs.  Louisa  R.  Lackey;  and 
they  are  the  only  appellants  as  appears  from  the  statement  filed  with 
the  record.  Doubtless  counsel  for  appellants  in  order  to  make  their 
argument  harmonious,  were  obliged  to  insist  that  the  persons  to 
whom  articles  of  personal  property  had  been  given  were  entitled 
to  share  in  the  residue  as  well  as  their  clients  to  whom  land  was 
devised.  Looking  at  the  matter  from  their  standpoint,  if  any  of  the 
persons  except  those  who  received  specified  sums  of  money  are  en- 
titled to  share  in  the  residue,  then  there  is  no  good  reason  for 
denying  the  right  of  the  persons  who  received  personal  property 
alone  to  participate.  If  the  testatrix  intended  that  those  who  re- 
ceived land  should  share  in  the  residue;  and  the  will  was  so  con- 
strued there  would  be  no  escape  from  the  conclusion  that  the  per- 
sons who  received  gifts  of  personal  property  were  equally  entitled 
to  share  in  it.  And  so,  if  it  were  held  that  the  legatees  of  personal 
property  were  entitled  to  participate,  no  sound  reason  could  be  as- 
signed for  not  allowing  those  to  whom  land  was  given  to  share  in 
proportion  to  the  value  of  the  land.  In  our  opinion,  the  testatrix 
did  not  intend  that  either  the  persons  to  whom  she  gave  land  or  the 
persons  to  whom  she  gave  articles  of  property,  should  participate  in 
the  residue  of  her  estate.  Her  purpose  was  that  the  residue  should 
be  distributed  between  the  persons  to  whom  specified  sums  of  money 
were  given.  The  testatrix  did  not  fix  any  value  in  her  will  upon  the 
land  devised  by  the  fourth  clause,  or  any  value  upon  any  of  the  arti- 
cles of  jewelry  or  personal  property  given  in  other  clauses.  She 
directed  that  the  residue  of  the  estate  be  distributed  among  the  lega- 
tees in  "the  proportion  their  respective  legatsies  bear  to  the  sum 
total  of  all  said  legacies" — evidently  having  in  mind  in  using  the 
words  "sum  total"  the  amount  of  the  money  legacies  that  she  dis- 
posed of.  It  seems  clear  that  she  did  not  intend  that  her  cousin. 
Miss  Ewing.  or  her  cousin.  Miss  Kaufman,  to  whom  she  gave  diamond 
rings,  pictures,  and  other  jewelry,  should  share  in  the  residue  of  her 
estate  upon  the  value  that  appraisers  might  place  upon  these  arti- 
cles; and  equally  plain  that  she  did  not  contemplate  that  her  cousin 
to  whom  she  gave  as  an  heir-loom,  a  flint  lock  shot  gun,  or  the  )ady 
to  whom  she  gave  a  sewing  machine,  bed-room  set,  and  carpets,  or 
the  gentlemen  to  whom    she    gave  machinery,  tools    and    harness, 
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should  receive  any  part  of  this  residue.  We  rather  conclude  that 
these  articles  were  given  as  mementos  of  her  friendship  and  affection 
for  the  persons  to  whom  she  left  them,  and  not  with  any  intention 
that  their  value,  whatever  it  might  be,  should  be  appraised  in  a 
business  way  and  made  the  basis  for  other  gifts  to  these  friends  and 
relatives.  If  the  testatrix  intended  that  Miss  Dl  Roberts  and  Mrs. 
Louisa  R.  Lackey  should  share  in  the  residue  upon  the  value  of  the 
land  received  by  them,  or  desired  that  the  legatees  of  personal 
property  should  participate  in  proportion  to  the  value  that  might  be 
fixed  on  these  articles,  it  is  fair  to  conclude  that  she  would  liave  used 
some  other  language  in  designating  the  persons  who  were  to  be  the 
beneficiaries  of  the  residue  of  her  estate,  and  would  not  have  used 
the  words  "in  proportion  their  respective  legacies  bear  to  the  sum 
total  of  all  said  legacies."  Judging  by  human  experience,  the  testa- 
trix did  not  and  could  not  know  the  exact  value  of  the  estate  sh<^ 
would  leave  at  her  death;  but,  desiring  to  dispose  of  the  whole  of 
her  estate,  and  recognizing  that  the  bequests  and  legacies  might  not 
exhaust  it,  she  provided  for  the  disposition  of  whatever  residue  might 
be  left,  and  directed,  in  language  reasonably  clear,  that  this  residue 
should  be  distributed  between  the  legatees  to  whom  she  had  given 
specific  sums  of  money.  This  disposition  of  the  residue  made  the 
matter  of  distribution  and  the  share  to  which  each  was  entitled  a 
simple  matter  of  calculation. 

In  the  construction. of  this  will,  as  well  as  all  other  wills,  the  in- 
tention of  the  testator  or  testatrix  must  control  if  it  can  be  reason- 
ably gathered  from  a  reading  of  the  entire  paper,  and  in  our  opinion 
the  conclusion  reached  by  the  chancellor  effectuates  as  nearly  ai 
may  be  the  intention  of  Mrs.  Chenoweth. 

We  do  not  attach  great  importance  to  the  use  in  the  will  of  tha 
words  "legatee"  or  "legacies"  or  "devisee"  or  "devises."  It  is  ap- 
parent that  they  were  interchangeably  used  and  not  in  any  technical 
sense.  To  illustrate,  in  several  clauses  disposing  of  money  as  well 
as  in  the  clause  disposing  of  land,  the  words  "devise  and  beitheatH" 
and  "give  and  devise"  and  "bequeath  and  devise"  are  used.  The 
word'  "devise"  properly  and  technically  applies  only  to  real  estate; 
and  means  a  gift  of  real  property  by  a  person's  last  will  and  testar 
ment.  A  "devisee"  is  a  person  to  whom  a  devise  has  been  made. 
While  a  "legacy"  is  a  gift  of  personal  property  by  a  last  will  ana 
testament,  and  a  "legatee"  is  a  person  to  whom  a  legacy  Is  given. 
"Bequest"  Is  a  gift  by  will  of  personal  property;  and  "bequeath," 
means  to  give  personal  property  by  will  to  another.  (Bouvier's  Law 
Dictionary.)     In  Webster's  Dictionary  the  same  definition  is  given. 

In  wills  and  other  writings,  and  indeed  often  In  legal  papers,  as 
well  as  the  opinions  of  courts,  and  statutory  enactments,  these  words 
are  used  indiscriminately,  interchangeably  and  without  regard  to 
their  strict  legal  signification.  Recognizing  the  generally  careless, 
inadvertent  and  interchangeable  use  of  these  words,  the  General  As- 
sembly of  the  State  provided  in  section  467,  of  the  Kentucky  Statutes, 
that  "the  words  'legatee'  and  'devisee'  shall  each  be  held  to  convey 
the  same  idea;  and  the  words  'bequeath'  and  'devise'  to  mean  the 
same  thing;  and  the  words  'bequest'  and  'legacy'  shall  be  held  to 
mean  the  same  thing  and  to  embrace  and  include  either  real  or 
personal  property  or  both."  Although  this  statute  is  more  particular- 
ly applicable  to  questions  involving  the  construction  of  statutes,  yet 
in  a  will  or  writing,  unless  it  was  plain  these  words  were  not  intended 
to  mean  the  same  thing,  we  should  say  it  would  be  fair  to  apply  In 
the  construction  of  the  document  the  rule  laid  down  in  the  statute. 

There  is  more  room  for  difference  of  opinion  about  the  correctness 
of  the  Judgment   below   in   holding   that   the   Hill   Street   Methodist 
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Episcopal  Church  was  entitled  to  share  in  the  residue  of  the  estate 
than  there  is  about  the  exclusion  of  appellants  and  the  legatees  of 
personal  property  from  participation. 

It  is  argued  that  in  the  sixty  clauses  of  her  will  preceding  clause 
sixty-one,  the  testatrix  had  disposed  of  the  principal  part  of  her 
estate  without  mentioning  any  residuum;  and  that  she  intended  by 
the  language:  "I  devise  and  bequeath  the  residue  of  my  estate  up  to 
$10,000  unto  the  trustees  of  the  Hill  Street  Methodist  Episcopal 
Church,  South,"  to  give  to  the  church  this  sum  out  of  the  residue 
of  her  estate  left  after  the  payment  of  the  legacies  mentioned  in 
the  preceding  clauses;  and  that  as  this  |10,000  is  spoken  of  as  a 
part  of  the  residue  of  her  estate,  she  did  not  intend  that  the  church 
should  participate  in  any  residue  that  might  be  left  after  it  had  re- 
ceived, out  of  the  residue,  the  $10,000  given  to  it.  This  argument  is 
plausible  and  there  are  some  reasonable  grounds  upon  which  to 
rest  it;  but  clause  sixty-two,  which  entirely  disposes  of  any  residue 
of  the  estate  that  might  be  left  after  paying  all  the  legacies,  includ- 
ing the  $10,000  given  to  the  church,  does  not  directly  or  by  impli- 
cation exclude  the  church  from  participation  in  the  residue.  The 
language,  without  any  qualification  in  a  separate  distinct  clause  of 
the  will,  immediately  following  the  clause  making  the  gift  to  the 
Methodist  Church,  is  "all  the  balance  and  residue  of  my  estate,  I 
devise  to  all  my  legatees  above  named,  ratably  and  in  proportion 
their  respective  legacies  bear  to  the  sum  total  of  all  said  legacies." 
The  Methodist  Church  was  one  of  the  legatees  above  named,  and  it 
the  testatrix  did  not  intend  the  church  should  share  in  the  final  resi- 
due, it  seems  singular  that  she  did  not  exclude  it. 

We  think  the  fair  meaning  of  the  use  of  the  phrajto  "the  residue 
of  my  estate  up  to  $10,000,"  in  item  sixty-one,  is  that  when  the  testa- 
trix came  to  make  this  gift  she  did  not  know  definitely  what  the 
residue  of  her  estate,  if  any,  would  be,  after  the  piyment  of  the 
sums  mehtioned  in  the  sixty  preceding  clauses,  or  whether  or  not 
there  would  be  any  residue  left;  and  therefore  u;jed  thia  language 
,  to  inch'cate  her  purpose  that  if  the  remainder  of  her  estate,  after 
pro\iding  for  the  gifts  and  devises  in  the  sixty  proceding  clauses 
c*"  her  wUl.  was  liot  sv.fflrlent  to  pay  the  $10,0«»0,  the  churcQ  could 
not  require  the  other  legatees  to  contribute  any  portion  of  their  lega- 
cies to  make  it  equal  with  them.  In  other  words,  if  the  language 
had  been  "I  devise  and  bequeath  to  the  Methodist  Church  $10,000," 
thereby  placing  the  church  upon  the  same  footing  as  the  other  lega- 
tees, and  in  the  settlement  of  the  esnaro  there  wad  not  sufficient  to 
pay  all  the  legacies  in  full,  each  legacy  would  be  reduced  so  that 
all  of  them  would  receive  the  same  proportionate  part.  To  provide 
agaiust  a  contingency  of  this  kind,  the  words  "residue  of  my  estate" 
were  used — the  effect  of  these  words  being  that  if,  after  all  the 
other  legatees  had  received  their  legacies  in  full,  there  had  been 
only  $5,000  left,  this  is  all  the  Methodist  Church  would  have  r^ 
ceived.  We  think  this  construction  is  more  in  harmony  with  the 
intention  of  the  testatrix,  as  we  gather  it  from  the  entire  will,  thai 
the  one  insisted  upon  by  appellants. 
The  judgment  of  the  lower  court  is  affirmed. 
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CORNBLISON  v.  MILLION. 
(Filed  October  2,  1908— To  be  reported.) 

1.  Guardian  and  Ward — Settlements  with  County  Judge — Statutory 
Provisions — Failure  to  Settle — Kentucky  Statutes,  section  1065,  pro- 
vides that  county  judges  shall  "once  in  each  two  years  require  all  fldu- 
dearies  to  settle  their  accounts/'  section  1068  requires  the  county 
judge  "once  in  each  year  to  carefully  inquire  into  the  solvency  of 
all  the  sureties  upon  the  bond  of  each  fiduciary,  &c."  where,  upon 
the  failure  of  such  Judge  to  perform  this  duty  the  wards  estate  or 
any  part  of  it  is  lost,  the  ward  may  recover  upon  the  bond  of  the 
judge  the  amount  of  the  loss  so  sustained. 

2.  Action  by  Ward  Against  County  Judge — Failure  to  Require  Set- 
tlements— Negligence  of  Predecessors — lu  an  action  by  a  ward  against 
his  guardian  the  pleadings  show  that  one  Bales,  was  appointed  his 
guardian  in  1887,  and  made  a  settlement  in  1889  and  in  1902,  show- 
ing a  balance  of  some  |400  due  his  ward.  Suit  was  brought  by  the 
ward  and  judgment  obtained  upon  which  execution  was  issued  and 
returned  no  property  found.  The  ward  then  brought  this  suit  against 
the  county  judge  who  held  the  office  from  December,  1899,  until  Janur 
ary,  1902.  Held — That  a  county  judge  can  not  excuse  a  performance 
of  his  duty  upon  the  ground  that  he  presumed  his  predecesors  in  of- 
fice did  their  duty. 

Grant  E.  Lilly  for  appellant. 

W.  S.  Moberly  for  appellee. 

Appeal  from  Madison  Circuit  Court. 

Opinion  of  the  court  by  Judge  Carroll,  reversing. 

In  1887.  J.  W.  Bales  was  appointed  by  the  Madison  County  Court 
as  guardian  of  the  appellant,  and  executed  a  bond  with  Socrates 
Maupin  as  his  surety.  In  February,  1889,  Bales  made  a  settlement 
of  his  accounts  as  guardian,  which  was  put  to  record  in  the  proper 
office.  Again  in  January,  1902,  he  made  a  settlement,  showing  a 
balance  of  some  four  hundred  dollars  due  his  ward.  Afterwards, 
Cornelison  brought  suit  against  his  guardian  on  the  bond  to  recover 
the  amount  due  him  on  the  settlement,  and  obtained  judgment  upon 
which  execution  issued  and  was  returned  no  property  found.  There- 
upon Cornelison  brought  this  action  against  Chenault,  Burnam,  Sul> 
livan,  Turpin  and  appellee.  Million,  who  were  judges  of  the  Madison 
County  Court  at  different  times  from  1887  to  1905.  The  action  was 
dismissed  or  filed  away  with  leave  as  to  all  of  ihe  defendants  except 
the  appellee,  Million. 

So  that,  the  only  questions  before  us  are  whether  or  not  the  peti- 
tion stated  a  cause  of  action  as  agamst  appellee  Million,  and  whether 
or  not  his  answer  presented  a  defense. 

It  is  in  effect  alleged  that  Million  was  elected  county  judge  and 
acted  as  such  from  December,  1899,  until  January,  1902.  That  he 
did  not,  during  that  time,  make  any  inquiry  into  the  solvency  of 
Bales  or  his  surety,  and  that  if  he  had  made  reasonable  inquiry 
as  to  their  solvency  he  would  have  discovered  that  they  were  in  fall- 
iDg  circumstances  and  in  debt  in  excess  of  the  reasonable  value  of 
their  property;  and  if  he  had  required  the  guardian  to  make  a  set- 
tlement or  had  inquired  Into  the  solvency  of  the  surety,  the  con- 
dition of  their  affairs  would  have  been  disclo^d  and  the  rights  of 
the  ward  protected  and  his  estate  saved  from  loss;  but  by  reason 
of  the  negligence  of  Million  In  falling  to  inquire  into  the  solvency 
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of  the  guardian  and  his  surety  and  in  failing  to  require  the  guardian 
to  make  a  settlement,  the  whole  of  the  amount  due  the  ward  has  been 
lost. 

In  his  answer,  Million  admitted  that  during  the  time  he  was  judge 
he  did  not  make  any  inquiry  into  the  solvency  of  the  guardian.  Bales, 
or  his  surety,  or  require  any  settlement,  and  attempts  to  excuse  him- 
self from  discharging  this  duty  upon  the  ground  that  the  only  set- 
tlement Bales  made  as  guardian,  previous  to  his  asuming  the  office 
of  county  judge,  in  1899,  was  made  in  1889.  That  he  had  no  knowl- 
edge or  information  that  Comelison  had  a  guardian  or  that  Bales 
had  ever  qualified  as  his  guardian.  That  when  he  became  county 
judge,  he  examined  the  guardian  settlement  books  in  the  clerk's 
office  of  his  court,  for  the  purpose  of  ascertaining  what  guardians  had 
made  settlements  within  the  two  years  preceding  his  induction  into 
office.  That  not  finding  any  settlement  made  by  Bales,  or  any  record 
in  the  settlement  book,  concerning  his  guardianship  within  the  two 
years,  he  had  no  notice  that  Bales  was  then  or  had  ever  been  a  guar- 
dian. 

It  is  admitted  in  the  record  that  the  last  settlement,  and  indeed 
the  only  one  prior  to  the  time  Millicm  became  county  judge,  made 
by  Bales,  was  in  1SS9.  If  Judge  Million  had.  examined  the  record."^ 
of  the  county  court  as  far  back  as  1889,  he  would  have  discovered 
that  Bales  made  a  settlement  showing  a  balance  of  some  four  hun- 
dred dollars  in  his  hands. 

The  argument  of  counsel  for  appellee  is  that  as  the  statute  re- 
quires county  judges  to  make  settlements  with  guardians  every  two 
years,  which  are  recorded,  that  each  county  judge  may  presume 
that  his  predecessors  have  performed  their  duties  under  the  statute, 
and  ia  not  required  to  examine  the  records  further  back  than  two 
years  preceding  his  induction  into  ofilce*for  the  purpose  of  ascer- 
taining what  guardians  are  delinquent.  ^We  can  not  agree  in  this 
construction  of  the  statutory  duties  of  a  county  judge  in  respect  to 
guardians.  Section  1065  provides  that  the  county  judge  "shall,  when 
called  on  by  a  fiduciary,  settle  his  accounts,  and  shall  once  in  each 
two  years  require  all  fiduciaries  to  settle  their  accounts,  unless  there 
is  an  action  pending  in  the  circuit  court  for  such  settlement."  And 
section  1068.  provides  that  "it  shall  be  the  duty  of  the  county  judge 
to  at  least  once  in  each  year,  to  carefully  inquire  into  the  solvency 
of  all  the  sureties  upon  the  bond  of  each  fiduciary;  and  if  upon  such 
inquiry  there  is  reasonable  grounds  to  believe  that  any  bond  is  not 
amply  sufficient  to  protect  from  all  loss  to  those  interested,  he  shall 
at  once  give  notice  to  such  fiduciary  that  a  new  bond  or  additional 
surety  on  the  old  one  is  required,  and  upon  the  failure  of  the  fidu- 
ciary to  give  said  bond  or  surety  withi  na  reasonable  time  to  be 
fixed  by  the  court,  he  shall  be  removed."  These  statutes  are  manda- 
tory. They  impose  unconditionally  upon  the  county  judge  certain 
duties  that  he  must  perform.  He  can  not  excuse  a  performance  upon 
the  ground  that  he  presumed  his  predecessors  in  office  did  their 
duty.  Each  county  judge  must  do  his  duty  as  pointed  out  in  the 
statute  without  reference  to  what  his  predecessor  did,  or  wnether 
he  was  punctual  or  careless  In  discharging  the  duties  of  his  office. 
Judge  Million  was  county  judge  of  Madison  county  for  two  years.  It 
was  his  peremptory  duty  to,  at  least  once  in  eacli  of  those  years, 
carefully  inquire  into  the  solvency  of  the  sureties  upon  the  bond  of 
Bales  and  all  other  fiduciaries  who  had  executed  bond  in  the  county 
court,  and  to  require  settlements  to  be  made  in  accordance  with  the 
statute.  If  by  his  failure  to  perform  this  duty  the  ward's  estate  or 
any  part  of  it  was  lost,  the  ward  may  recover  upon  the  bond  of  the 
county  judge  the  amount  of  the  loss  so  sustained.  It  is  not  material 
when  Bales  was  appointed  or  whether  he  made  any  settlement  within 
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the  two  years  i)receding  the  induction  into  office  of  Judge  Million. 
The  record  showed  that  he  was  appointed  guardian  and  in  the  set- 
tlement of  1889  that  he  had  in  his  hand  money  due  his  ward.  These 
two  facts  made  it  the  duty  of  Juage  Million  to  comply  with  the 
statute.  As  suggested  by  counsel,  these  statutes  impose  upon  ttie 
county  Judge  duties  that  may,  unless  great  care  and  diligence  is  exor- 
cised, involve  them  in  serious  loss.  But  the  law  is  so  written  and 
It  has  been  so  construed,  and  we  are  not  disposed  at  this  day  to  im- 
pair the  useful  purpose  of  the  statute  by  getting  away  from  the  opin- 
ions that  seem  to  us  do  no  more  tnan  give  them  the  efFect  intended 
by  their  enactment. 

The  law  applicable  to  cases  of  this  character  is  so  fully  and  clearly 
settled  in  Cosby  v.  Commonwealth,  91  Ky.,  225;  and  Commonwealtli 
V.  Lee,  27  Ky.  Law  Rep.,  806,  that  it  is  unnecessary  to  further  ela- 
borate it  in  this  opinion. 

As  the  case  went  off  on  the  pleadings,  we  express  no  opinion  what- 
ever as  to  the  liability  of  Million.  Whether  ne  is  liable  or  not  will 
depend  upon  the  facts  developed  when  the  case  is  prepared  for  trial. 

The  judgment  of  the  lower  court  is  reversed  with  directions  to 
proceed  in  conformity  with  this  opinion. 


POOR  V.  NEW  SOUTH  BREWERY   &  ICE  CO. 
(Filed  October  2,  1908 — Not  to  be  reported.) 

Appeals — Lies  Only  From  Final  Order — Refusing  to  Permit  Filing 
of  Amended  Petition  Not  Final  Order — There  was  no  order  dis- 
missing appellant's  action.*  An  appeal  lies  only  from  a  final  order. 
An  order  refusing  the  filing  of  an  amended  petition  is  not  a  final 
order,  and  no  appeal  lies  from  it. 

E.  N.  Ingram  for  appellant. 

Appeal  from  Bell  Circuit  Court. 

Opinion  of  the  court  by  Wm.  Rogers  Clay,  Commissioner,  dismiss- 
ing appeal. 

Appellant,  H.  M.  Poor,  instituted  this  action  against  the  New  Soutli 
Brewing  &  Ice  Company  to  recover  damages  for  personal  injury. 
Summons  was  served  on  the  New  South  Brewery  &  Ice  Company. 
The  latter  afterwards  filed  a  pleading  which  it  denominated  ^a  plea 
in  abatement  and  in  which  it  set  forth  that  it  and  the  New  Sonth 
Brewing  &  Ice.  Company  were  not  the  same  corporation,  and  that  it 
is  in  no  wise  liable  for  Uie  acts  of  the  former.  Thereafter,  appel- 
lant tendered  and  made  a  motion  to  have  filed  an  amended  petition. 
In  this  amended  petition  appellant  set  forth  the  fact  that  the  New 
South  Brewery  &  Ice  Company  was  the  real  defendant  to  the  action, 
and  that  it  was  the  only  corporation  in  Bell  county  operating  a  brew- 
ery; that  the  New  South  Brewery  ft  Ice  Company  is  the  successor 
to  the  New  South  Brewing  ft  Ice  Company,  and  is,  in  fact,  the  same 
company.  The  trial  court  at  first  permitted  this  amended  petition  to 
be  filed;  afterwards,  upon  reconsideration,  it  refused  to  permit  the 
filing  of  the  amended  petition.  From  this  ruling  appellant  has  pray- 
ed an  appeal  to  this  court. 

No  order  was  entered  dismissing  appellant's  action.  An  appeal 
lies  only  from  a  final  order.  An  order  refusing  to  permit  the  flllng 
of  an  amended  petition  is  not  final;  therefore,  no  appeal  lies  from 
it.  It  follows,  that  the  appeal  herein  must  be  dismissed,  and  it  is 
so  ordered. 
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APPEALS— See  Peace  Bonds,  2 —  PaCTOf 

1.  Jurisdiction  of  Appellate  Court— An  attorney  for  petitKm- 

ers  in  a  proceeding  In  the  county  court,  under  tbe  drain- 
age law,  moved  the  court  to  allow  him  a  fee  of  |250, 
which  the  court  refused  and  allowed  him  |100,  from 
which  he  appealed  to  the  circuit  court,  and  thence  to 
this  court.  Held— That  as  the  fee  sought  to  be  recovered 
was  only  |250,  and  the  lower  court  allowed  |100,  the 
amount  in  controversy  as  to  appellant  Is  only  |150,  of 
which  sum  this  court  has  no  jurisdiction.  Hill,  &c.  v. 
Pettit.    &c 1041 

2.  Judgment — ^Rule  of  Court  of  Appeals  as   to   Chancellor's 

Judgment — ^Evidence — Question  of  Fact — ^This  case  turns 
on  a  question  of  fact.  While  it  is  a  rule  of  this  court 
not  to  disturb  the  chancellor's  Judgment  on  questioBs  of 
fact,  where  the  evidence  is  conflicting  and  Uie  mind  is 
left  in  doubt  as  to  the  truth,  but  this  does  not  mean  that 
his  judgment  will  be  affirmed  on  a  question  of  fact 
where  it  is  clearly  against  the  evidence.  In  this  case  the 
clear  weight  of  the  evidence  does  not  support  the  chan- 
cellor's finding.  Westerbrook,  &c.  v.  Potter's  Sons'  Trus- 
tee.  1071 

3.  Lies  Only  from  Final  Order-^Refusing  to  Permit  Filing  of 

Amended  Petition  not  Final  Order— There  was  no  order 
dismissing  appellant's  action.  An  appeal  lies  only  from  a 
final  order.  An  order  refusing  the  filing  of  an  amended 
petition  is  not  a  final  order,  and* no  appeal  lies  firom  It. 
Poor  V.  New  South  B.  ft  L  Co 1088 

4.  Former   Appeal — Statement   of   Facts— Evidence— (31    Ky. 

Law  Rep.,  263,  for  a  statement  of  facts  in  this  case.)  The 
additional  testimony  does  not  strengthen  appellant's  case, 
and  the  evidence  makes  it  clear  that  the  chancellor's 
finding  is  correct.    Clt.  Sav.  Bank  v.  Leigh,  ftc 1061 

CONTINUANCES— See  Telegrams,  2. 

CONTRACTS— 

1.  Construction  of — ^Trespass — In  this  action  for  trespass,  the 

question  turns  upon  a  construction  of  a  timber  contract 
and  the  evidence,  and  it  appears  from  the  evidence  that 
the  contract  was  exhausted  before  its  assignment  to  ap- 
pellant, who,  therefore,  acquired  no  rights  under  it. 
Hence,  he  was  a  mere  trespasser  in  his  attempt  to  cut 
and  remove  timber  from  It    Evans  v.  Dobbs,  Ac 1058 

2.  Same — ^Time  in  Which  a  Contract  May  Be  Executed — Where 

no  time  is  fixed  for  the  execution  of  a  contract,  the  law  im- 
plies that  it  is  to  be  carried  into  effect  within  a  reason- 
able time.    Idem 1053 

CONTRIBUTORY  NEGLIuENCE— See  Master  an^  Servant,  3. 

COUNTY  JUDGES— See  Guardian  and  Ward,  1,  2. 

CRIMINAL  LAW— 

1.  Indictments— Principal— Alder  and  Abettor— Under  the  in- 
dictment, although  John  Combs  is  charged  to  be  the 
slayer,  and  Henry  Combs,  the  aider  and  abettor,  both 
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CRIMINAL  LAW— Continued—                                                             Page, 
were   equally   guilty   as   principals,   and   either   or   both 
might  be  convicted  as  such.     (30  Ky.  Law  Rep.,  1212,  for 
a  full  consideration  of  this  question.)    Combs  v.  Common- 
wealth  1058 

2.  Instructions — ^Assault  Upon  Sister  of  Defendants — It  was  er- 
ror to  fail  to  instruct  the  Jury  as  to  the  right  of  appellant 
to  shoot  and  kill  deceased  if  they  believed  that  at  the 
time  he  was  attempting  to  commit  an  asault  upon  their 
sister,  and  that  the  contemplated  asault  could  only  be  pre- 
vented by  taking  his  life.     Idem 1058 

DBEDS — 

1.  Name  of  Grantee — It  is  not  necessary  that  a  grantee  in  a 

deed  be  mentioned  by  name,  if  the  designation  or  de- 
scription is  sufficient  to  identify  the  person  intended,  the 
deed  is  effectual.    Clark  v.  Northern  Coal  &  Coke  Co....  1047 

2.  Same — Construction  of  Deeds — ^A  deed,  like  any  other  in- 

strument, must  be  construed  tc  effectuate  the  intention 
of  the  parties,  and  it  seems  to  have  been  intended  by  the 
imakers  of  the  deed  herein  that  the  title  to  both  the  land 
and  personalty,  should  vest  in  Russell  Pinson.    Idem 1048 

DEPOSITIONS— See  Telegrams,  2. 

FINAL  ORDBR— See  Appeals,  2. 

GUARDIAN   AND   WARD—  ^ 

1.  Settlements  with  County  Judge — Statutory  Provisions — 
.  Failure  tc  Settle — Kentucky  Statutes,  s^tlon  1065,  pro- 
::  vides  that  county  Judges  shall  *'once  in  each  two  years 

require  all  fiduciaries  to  settle  their  accounts."  section 
1068  requires  the  county  judge  "once  in  each  year  to 
carefully  inquire  into  the  solvency  of  all  the  sureties  up- 
on the  bond  of  each  fiduciary,  Ac,"  where,  upon  the  fail- 
ure of  such  judge  to  perform  this  duty,  the  ward's  estate, 
or  any  part  of  it,  is  lost,  the  ward  may  recover  upon  the 
bond  of  the  judge  the  amount  of  the  loss  so  sustained. 
Comelison   v.    Million    1089 

2.  Action  by  Ward  Against  County  Judge — Failure  to  Require 

Settlement — Negligence  of  Predecessors— In  an  action  by 
a  ward  against  his  guardian,  the  pleadings  show  that  one 
Bales  was  appointed  his  guardian,  in  1887.  and  made  a 
settlement  in  1889^  and  in  1902,  showing  a  balance  of  some 
|400  due  his  ward.  Suit  was  brought  by  the  ward  and 
Judgment  obtained  upon  which  execution  was  issued  and 
returned  no  property  found.  The  ward  then  brought  this 
suit  against  the  county  Judge,  who  held  the  oflice  from 
December,  1899,  until  January,  1902.  Held — That  a  county 
Judge  can  not  ezecuse  a  performance  of  his  duty  upon  the 
ground  that  he -presumed  his  predecessors  in  office  did 
their  'duty.     Idem 1088 

ILLUMINATING  OIL— See  Penal  Actions,  1,  2,  8. 
IMPEACHMENTS— See  Witnesses,  1. 
INDICTMENTS— See  Criminal  Law.  1;   Railroads,  1,  2. 
INFANTS — See  Judicial  Sales. 
JUDICIAL  SALES— 

infants*  Real  Estate — Code  Provisions — ^Llen  of  Infants  on 
Land — Payment  bv  Purchaser  to  Commissioner — ^Effect — 
Under  section  497,  Civil  Code,  providing  that  "in  an  ac- 
tion mentioned  in  sub-section  2,  of  section  490,  the  share 
'  of  ap  infant  ♦  ♦  ♦  shall  not  be  paid  by  the  purchaser, 
but  shall  remain  a  lien  on  the  land,  bearing  interest,  until 
'  the  infant  becomes  of  age,  or  until  the  guardian  of  the  in- 
fant ♦     ♦     ♦   executes  bond,  as  require i   by  sectkm  493, 
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JUDICIAL  SALES— Continued—  Page, 
of  the  Code,"  where  a  purchaser  of  land  belonging  to  in- 
fants, at  a  judicial  sale,  paid  the  purchase  price  to  the 
commissioner  of  the  court,  who  squandered  it,  in  an  action 
by  a  guardian  subsequently  appointed  for  the  infants 
against  the  purchaser  and  commissioner  and  his  surety. 
Held — ^First,  the  court  would  have  had  no  authority  to 
direct  payment  except  in  accordance  with  the  letter  of 
the  statute,  and  the  payment  by  the  purchaser  on  his  own 
motion  was  unauthorized  and  void,  so  far  as  the  interest  of 
the  infants  waa  concerned.  Second,  the  court  correctly 
sustained  the  demurrer  of  the  commissioner  and  his  sure- 
ty to  the  petition,  but  erred  in  sustaining  that  of  the 
purchaser  of  the  land  at  the  judicial  sale,  and  his  sub- 
quent  vendees.  Commonwealth,  for  Use,  &c.  v.  Catlin, 
&c 1049 

JUDGMENTS — See  Appeals,  2. 
MASTER  AND  SERVANT— 

1.  Injury  to  Servant — ^Rule  as  to  Master's  Liability — Where 

a  servant  objects  to  the  continued  use  of  a  defective  tool, 
or  calls  the  master's  attention  to  its  defective  condition, 
and  the  master,  with  such  information,  insists  that  the 
servant  proceed  with  the  work,  or  assures  the  servant 
that  the  tool  is  safe,  the  servant  has  the  right  to  rely 
upon  the  master's  superior  knowledge,  and  if  he  is  injured 
in  using  the  tool,  the  master  is  liable.  Such  a  state  of 
facts  appearing  in  the  trial  of  this  case,  it  was  error  to 
peremptorily  instruct  the  jury  to  And  for  appellee. 
Rogers  v.  S..  C.  &  C.  St.  Ry.  Co 1067 

2.  Constructing  Bridge — Absence   of  Foreman — Authority    of 

Acting  Foreinan — -Duty  of  Hands — Where  a  foreman  in 
charge  cf  Iipt^^s  constructing  a  trfdge  put  one  of  the  hands 
in  charga  while  he  was  temporarily  absent,  such  hand,  for 
the  time,  stood  in  place  of  the  foreman,  and  the  men 
were  under  the  same  obligation  to  obey  his'  orders  as 
the  orders  of  the  foreman.  Gould  Con.  Co.  v.  Childers' 
Adm'r 1069 

3.  Same — Death  of  Servant — Orders  of  Acting  Foreman — ^Con- 

tributory Negligence — Question  for  Jury — In  constructing 
a  double  track  railroad  bridge  across  a  river,  it  was  nec- 
essary to  draw  up  some  logs  from  below  by  the  use  of  a 
derrick,  which,  when  hoisted  to  the  proper  height,  the 
foreman  gave  the  stop  signal.  Where  in  such  case  the 
foreman  gave  such  signai  when  the  log  had  been  raised 
too  high,  and  one  of  the  hands,  whose  duty  it  was  to 
guide  it  to  its  proper  position,  in  attempting  to  do  so  was 
struck  by  the  log  and  thrown  from  the  bridge,  killing 
him.  Held — That  the  deceased  was  not  required  to  anti- 
cipate that  the  stop  signal  would  be  given  until  the  log 
was  lowered  to  its  proper  position  for  his  guidance,  and 
the  question  of  his  contributory  negligence  was  properly 
left   to   the   jury.     Idem 1069 

MEMflBNTOBS— See  Wills.  1. 

MISCONDUCT  OF  COUNSEL— See  Witnesses,  2. 

NEW  TRIALS — See  Penal  Actions,  2,  3. 

NUISANCE— See  Railroads,  1,  2. 

PARTIES  TO  ACTIONS— See  Telegrams,  1. 

PEACE  BONDS— 

1.  Bonds  to  Keep  the  Peace — Strikers— Threatening  Violence 
to  Persons  and  Property — Warrant  by  Magistrate — ^Trial 
by  Circuit  Judge — Where  strikers  are  threatening  to  do 


4  ISTOBX. 
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violence  to  the  employes  and  to  destroy  the  property  of 
a  oorporation,  they  may  be  arrested  on  a  peace  warrant, 
properly  sworn  out  before  a  magistrate,  and  where  the 
circuit  court  is  in  session  the  officer  making  the  arrest 
may  deliver  the  prisoners  to  the  judge  of  the  circuit  court 
for  trial  on  the  warrant,  who  may  hear  the  evidence  and 
determine  whether  or  not  they  shall  be  put  under  bond  to 
keep  the  peace,  and,  on  their  failure  to  give  such  bond, 

may  commit  them  to  Jail.    Lowe  v.  Commonwealth 107S 

2.  Failure  to  Execute  Bond — Commitment  to  Jail — ^Right  of 
Appeal — /There  Is  no  statutory  auUiority  authorizing  an  ap- 
peal from  an  order  of  a  circuit  judge  committing  one  to 
jail  under  a  peace  warrant,  upon  his  failure  to  execute  the 
bond  fixed  by  the  judge  as  required  by  the  statute. 
Idem 1078 

PENAL  ACTIONS— 

1.  Selling  Oil  Unsafe  for  Illuminating  Purposes — ^Pleadlngs — 

Burden  of  Proof — la  a  penal  action  by  the  Commonwealth 
against  the  Standard  Oil  Co.,  under  section  2209,  Kentucky 
Statutes,  for  selling  oil  that  had  been  condemned  as  "un- 
safe for  illuminating  purposes,"  the  answer  admitted  that 
certain  oil  had  been  so  condemned,  but  alleged  that  it 
had  subsequently,  been  mixed  with  other  oil  in  a  large  tank 
that  brought  the  resultant  mixture  up  to  the  required 
standard,  which  answer  was  denied  by  a  reply.  Held — 
That  under  the  pleadings  the  burden  was  on  the  defend- 
ant to  show  that  the  resultant  mixture  was  up  to  the  re- 
quired standard.    Commonwealth  v.  Standard  Oil  Co.  ^ . . .  1074 

2.  Same — Peremptory  Instructions — New  Trial— Failure  to  Pile 

Miotion — Presumption — ^Upon  the  conclusion  of  the  evi- 
dence for  both  parties  the  court  directefl  the  jury  to  find 
the  defendant,  appellee,  nol  guilty.  No  motion  or  grounds 
for  a  new  trial  was  made  or  entered.  Held — As  the  an- 
swer presented  a  good  defense  and  the  evidence  is  not 
in  the  record,  the  court  must  presume  that  the  proof 
offered  by  defendant  in  the  lower  court  sustained  the 
defense  and  that  the  action  of  the  trial  court  was  proper. 
Idem 1074 

3.  Same — Civil  Actions — Practice — ^It  may  be  regarded  as  the 

settled  practice  that  in  civil  actions,  where  a  verdict  Is 
returned  in  obedience  to  a  peremptory  instruction,  there 
must  be  a  mbtlon  and  grounds  for  a  new  trial,  if  it  is  de- 
sired to  have  this  court  consider  errors  committed  dur- 
ing the  progress  of  the  trial,  or  pass  upon  the  correctness 
of  the  ruling  of  the  lower  court  in  taking  the  case  from 
.  the   jury.      Idem 1074 

QUESTION   FOR  JURY— ^See   Master   and   Servant,   3. 

RAILROADS— 

1.  Indictments — ^Nuisance — An  indictment    charging    appellee 

with  conveying  to  its  premises  and  permitting  to  assemble 
there  in  large  numbers  persons  who  engaged  in  dancing, 
drinking,  swearing,  and  so  on,  the  grounds  being  on  a 
public  highway,  and  further  chaiging  that  such  acts  dis- 
turbed the  peace,  happiness  and  pleasure  of  those  residing 
at,  on  and  near  the  said  highway,  sufficiently  states  a 
public  offense,  and  it  was  error  to  sustain  a  demurrer  to 
it.    Commonwealth  v.  Cin.,  N.  O.  &  T.  P.  R.  R.  Co 1056 

2.  Dancing — ^When  Constituting  Public  Offense-nWhere  danc- 

ing and  drinking  are  accompanied  by  swearing  and  being 
drunk,  making  loud  noises  and  otherwise  misbehaving, 
such  acts  constitute  a  public  nuisance.    Idem 105C 


THLBGRAMS—  Page. 

1.  Parties  to  Action — ^Taking  Depoaition  of  Adverse  Party — 

Refasal  to  Give — ^Under  CiTil  Code,  section  606,  provid- 
ing that  "a  party  may  be  examined,  as  if  under  cross-ex- 
amination, at  the  Instance  of  the  adverse  party,  either 
orally  or  by»  deposition,  as  .any  other  witness/'  a  party 
to  an  action  can  not  refuse  to  give  his  deposition  when 
called  on  by  the  adverse  party,  on  the  ground  that  it  will 
enable  one  party  to  get  the  benefit  of  the  testimony  of  the 
adverse  party,  and  that  if  the  adverse  party,  whose  deposi- 
tion is  sought,  actually  appears  at  the  trial  and  testifies, 
the  party  seeking  his  deposlUcm  can  not  complain  because 
he  failed  to  take  it.    W.  U.  Tel.  Co.  v.  Williams 1062 

2.  Same— Grounds     for     Continuance — ^Prejudicial   Error — ^By 

section  537,  of  the  Code,  the  right  is  given  the  defendant 
to  begin  taking  depositions  immediately  after  filing  his 
answer.  In  such  case  the  failure  of  the  plaintiff  to  give 
his  deposition,  when  called  on  by  the  defendant  after 
answer  filed,  was  ground  for  continuance  by  the  defend- 
ant, and  a  failure  to  grant  the  continuance  was  preju- 
dicial  error.     Idem 1062 

8.  niness  of  Mother — ^Failure  to  Deliver — Non-arrival  of  Son — 
Disappointment  of  Mother — In  an  action  for  damages 
against  a  telegraph  company  for  mental  anguish  in  fail- 
ing to  deliver  a  telegram  announcing  the  illness  of  a 
mother,  where  the  plaintiff  was  a  physician,  it  was  error 
in  the  court  to  permit  the  plaintiff  to  testify  that  he  had 
treated  his  mother  frequently  before,  and  that  she  yield- 
ed to  such  treatment  and  speedily  recovered,  and  that  she 
was  disappointed  and  depressed  when  she  heard  that  he 
had  not  arrived  and  that  this  hastened  her  death,  which 
would  be  a  recovery  for  the  mother's  anguish  instead  of 
her  son's.    Idem 1063 

4.  Mental  Anguish — ^Evidence — Statement  of  Facts — ^Harrow- 
ing Recitals — In  cases  of  this  kind  the  party  suing  should 
be  confined  to  a  statement  of  the  mere  facts 'of  mental 
anguish,  and  should  not  be  permitted  to  introduce  testi- 
mony of  the  nature  referred  to  for  the  mere  purpose  of 
harowing  the  feelings  of  the  jury  and  increasing  the  size 
of   the  verdict.     Idem 106S 

TRESPASS — See  Contracts,  1,  2. 

WILLS — 

1.  Construction  of — ^Where  a  will  provided  for  whatever  resi- 

due might  be  left  after  paying  specific  legacies,  by  directs 
ing  that  such  residue  should  be  distributed  among  lega- 
tees to  whom  specific  sums  of  money  had  been  given, 
it  was  not  intended  that  persons  to  whom  mementoes 
were  given  should  share  in  the  residue,  or  that  persons 
to  whom  land  was  given  should  share  in  it,  tiie  purpose 
of  the  testator  was  plainly  indicated  that  only  those 
should  share  in  the  residue  who  were  given  specified 
sums  of  money.    Roberts,  &c.  v.  Chenoweth,  <ftc 1081 

2.  Same — Meaning  of  Words  and  Phrases — Unless  it  is  plain 

that  certain  words  mentioned  in  section  467,  Kentucky 
Statutes,  were  not  intended  to  mean  the  same  thing, 
it  is  fair  to  apply  to  the  construction  of  wills,  the  rule 
laid  down  in  that  statute.     Idem 1081 

3.  Same — ^The  Methodist   church,  being  one  of  the  legatees 

named  in  the  will,  and  not  being  excluded  from  sharing  in 
any  residue  of  the  estate,  is  placed  upon  the  same  footing 
as  the  other  legatees.     Idem 1081 
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WITNESSES— 

1.  Impeachment  of  Wltnesa—ExcluBion  of  Tektimony  of  One 

ConTlcted  of  Felony— The  Code  authorizes  the  impeach- 
ment of  a  witness'  testimony  by  showing  that  he  has  been  ( 
convicted  of  a  felony,  and  appellant's  rights  were  not 
prejudiced  by  the  ezclnsion  of  the  teAlnumy  of  his  wit- 
ness that  he  had  been  pardoned.  TliS  pardon  being  the 
best  evidence,  oral  testimony  of  its  existenoe  was  proper- 
ly excluded.    Parson  v.  Commonwealth 1061  ' 

2.  Commonwealth's  Attorney— Improper  Statements    by— Ao-  \ 

tion  of  Court  in  Excluding — ^When  the  court  directs  the 
jury  not  to  consider  improper  remark  of  the  Gonunon- 
wealtii's  Attorney  in  argument,  justice  to  the  defendant 
requires  nothing  further  in  order  to  secure  an  impartial 
verdict.     Idem 1061 
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